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(44  N.  J.  B.  664) 

In  re  Lindslet. 
(Cowrt  of  Errors  and  AppecOs  of  New  Jersey.    August  9, 1888.) 

1,  Insanity— Db  Litnatico  Inquirbndo— Unsoundness  of  Mind. 

An  inquisition  in  the  nature  of  a  writ  de  lunatico  inquireado  must  show  that 
the  imbecility  of  mind  is  such  as  to  render  the  imbecile  unflt  for  the  government  of 
himself,  as  well  as  of  his  property. 

S.  Same— Retubn. 

A  return  that  the  imbecile  is  an  idiot,  or  a  lunatic,  or  non  compos  Tnentts,  or  of 
unsound  mind,  will  be  regarded  as  sufficiently  showing  this  fact,  because  these 
terms  are  technically  used  to  express. a  deprivation  of  sense  to  that  degree;  but  a 
return  that  the  party  *^is  not  a  lunatic, "  but  that  her  mind  is  impaired  oy  age  and 
other  causes,  and  that  (or  so  that)  she  is  not  capable  of  managing  her  own  affairs," 
is  insufficient,  and  should  be  quashed. 

(Syllabus  by  the,  CourU) 

Appeal  from  court  of  chancery;  McGill,  Chancellor     10  Atl.  Rep.  549* 
Ludlow  McCarteTf  for  appellant.     Henry  8.  Harris,  for  respondent. 

BixoN,  J.  On  the  petition  of  Parmelia  L.  Nichol  a  commission  issued  out 
of  chancery,  directing  an  inquiry  "whether  Mary  Ann  Lindsley  is  a  lunatic, 
or  of  unsound  mind,  so  that  she  is  not  fit  for  the  government  of  herself,  her 
lands  and  tenements,  goods  and  chattels."  To  this  an  inquisition  was  re- 
turned certifying  "that  Mary  Ann  Lindsley  is  not  a  lunatic,  but  that  her  mind 
is  impaired  by  age  and  olher  causes,  and  that  she  is  not  capable  of  managing 
her  own  affairs."  Th-  chancellor  set  aside  this  inquisition,  because  it  failed 
to  answer  the  question  put  by  the  commission,  pointing  out  as  one  defect  the 
omission  to  state  that  Mrs.  Lindsley's  incapacity  to  manage  lier  affairs  arises 
from  the  condition  of  her  mind.  From  the  clmnceIior*s  order  the  petitioner 
appealed  to  tliis  court,  insisting  that  the  inquisition,  when  fairly  interprt-ted, 
and  especially  in  the  light  of  certain  statements  of  the  jury  returned  inform- 
ally with  the  inquisition,  does  signify  that  Mrs.  Lindsley ^s  incapacity  to  man- 
age her  atTairs  is  attributable  to  the  impairment  of  her  mind.  We  do  not 
deem  it  necessary  to  pass  upon  this  claim  of  the  appellant,  for,  assuming  it  to 
be  well  founded,  there  still  remains  a  defect  in  the  inquest  which  justities  the 
chancellor's  order.  The  inquiry  directed  was  whether  Mrs.  Lindsley  was  a 
lunatic  or  of  unsound  mind,  so  as  to  be  unfit  for  the  government  of  herself, 
her  lands,  etc.  The  response,  even  as  interpreted  by  the  appellant,  does  not 
touch  the  question  whether  she  is  fit  for  the  government  of  herself.  We 
think  that,  under  the  laws  of  this  state,  mental  incapacity  to  that  extent  must 
be  found  in  proceedings  like  the  present.  •      / 

v.l5A.no.l — ^1 
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It  is  clear  that  at  the  time  of  the  Bevolution  the  English  court  of  chancery 
required  that  the  return  should  show  that  the  individual  was  so  far  bereft  of 
reason  as  to  justify  his  being  deprived  of  power  over  both  his  person  and  his 
estate.  A  return  that  the  party  was  an  idiot,  or  a  lunatic,  or  non  compos 
mentis,  or  of  unsound  mind,  was  sufficient,  because  each  of  those  terms  im- 
ported such  a  deprivation  of  sense  as  rendered  the  sufferer  unfit  for  self-con- 
trol, as  well  as  for  the  management  of  his  affairs.  Ex  parte  Bamsley,  3  Atk. 
168;  1  Collin.  Lun.  148;  Shelf.  Lun.  108.  These  words  were  not  absolutely 
essential,  but,  if  omitted,  words  of  equal  significance  were  required,  Lord 
Hardwicke  saying,  (3  Atk.  171:)  "It  is  not  a  variance  in  the  words,  but  in 
the  sense  and  meaning,  that  will  quash  the  inquisition."  Our  first  statute, 
after  the  Revolution,  was  "An  act  for  supporting  idiots  and  lunatics,  and  pre- 
serving their  estates,"  passed  November  21,  1794,  (Patt.  Laws,  125,)  which 
was  evidently  an  adaptation  to  our  institutions  of  cliapters  9  and  10  of  17 
Edw.  II.,  de  Prerogative,  Regis.  (Shelf.  Lun,  315.)  Although  this  enact- 
ment, by  its  terms,  includes  only  idiots  and  lunatics,  yet,  in  construction,  it 
no  doubt  should  embrace  those  non  compos  mentis,  or  of  unsound  mind,  to 
whom  its  prototype  had  been  judicially  extended.  Following  this  came  the 
supplement  of  March  1,  1804,  (Bloom.  Laws,  117,)  which  directed  that  all 
cases  of  idiocy  or  lunacy  should  be  determined  by  an  inquest  or  a  commission 
of  idiocy  or  lunacy  issued  by  the  chancellor;  that  the  proceedings  should  be 
filed  with  the  surrogate  of  the  county  in  which  the  idiot  or  lunatic  resided; 
and  that  the  orphans'  court  of  that  county  sliould  appoint  a  guardian  or  guard- 
ians, who  should  have  the  care  and  provide  for  the  safety  of  such  idiot  or 
lunatic,  his  or  her  lands,  tenements,  goods,  and  chattels.  An  existing  stat- 
ute, passed,  February  28,  1820,  is  substantially  the  same.  Elmer,  Dig.  237; 
Revision,  601.  This  state  of  the  law  plainly  leads  to  the  conclusion  that  the 
mental  imbecility  to  be  established  is  such  as  calls  for  guardianship  over  the 
person  as  well  as  over  the  estate  of  the  imbecile. 

The  form  of  the  judicial  inquiry  under  these  statutes,  commencing  with 
that  of  17  Edw.  II.,  is  to  the  same  effect.  The  ancient  writ  issued  to  inquire 
whether  the  party  ''fatuus  et  idtota  existit,  ita  quod  regimine,  sui  ipsius  ter- 
rarumy  ieneTuentoi'um,  et  cattallorum  stio)^m,  non  sufficit."  Collin.  Lun. 
117  So  the  commission  which  in  England  superseded  the  writ,  and  which 
has  been  adopted  heie,  invariably  covers  the  idea  of  the  fitness  of  the  alleged 
imbecile  for  self-government.  Such  a  practice  would  not  have  obtained  and 
have  been  observed  so  persistently,  unless  this  idea  had  been  deemed  im- 
portant, and  I  think  there  is  no  c?ise  in  our  reports  where  an  inquisition  has 
been  accepted  and  acted  upon,  which  did  not^  either  by  the  technical  words 
above  mentioned,  or  by  some  other  clear  form  of  expression,  indicate  that  the 
subject  of  the  inquest  was  incapable  of  governing  himself  as  well  as  his  affairs. 
Case  of  Covenhoven,  1  N.  J.  Eq.  19;  Case  of  Vanauken,  10  N.  »T.  Eq.  186; 
James's  Case,  35  N.  J.  Eq.  58.  In  Perrine's  Case,  41  N.  J.  Eq.  411,  5  Atl. 
Rep.  579,  Chancellor  Runyon  said  that  it  is  enough  to  warrant  the  inter- 
ference of  the  court,  if,  from  any  cause,  whether  by  age,  disease,  afflictions, 
or  intemperance,  a  person  has  become  incapable  of  managing  his  own  affairs; 
and  he  referred,  for  support,  to  Lord  Eldon,  in  Gibson  v.  Jtyes,  6  Ves.  266, 
and  Chancellor  Kent,  in  Re  Barker,  2  Johns.  Ch.  232.  But  I  apprehend 
that,  in  these  cases,  the  attention  of  the  judges  was  turned  more  to  the  source 
and  nature  of  the  mental  imbecility  than  to  its  extent,  and  that  they  must  not 
be  understood  as  holding  that  weakness  of  mind,  which,  though  it  rendered 
a  person  incapable  of  managing  his  affairs,  did  not  amount  to  idiocy  or  lunacy 
or  unsoundness  of  mind,  (in  the  technical  sense  of  those  terms,)  and  did  not 
deprive  him  of  the  power  of  governing  himself,  would  justify  a  court  in  plac- 
ing him  and  his  estate  under  guardianship.  The  opinion  of  Lord  Lynd- 
HURST,  in  Re  Holmes,  4t  Russ.  182,  and  of  Chancellor  Walworth,  in  Re 
Morgan,  7  Paige,  236,  indicate  that  such  is  not  the  law,  either  in  England 
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or  New  York.  Lord  Eldo^i  himself,  in  STiertoood  v.  Sanderson^  19  Ves.  286, 
declared  it  to  be  settled  that,  if  the  jtiry  merely  find  the  incapacity  of  the  party 
to  manage  his  affairs,  and  will  not  infer,  from  that  atid  other  circumstances,, 
unsoundness  of  mind,  (which  he  said  has  the  same  effect  as  idiocy  or  lunacy,) 
though  the  party  may  live  where  he  is  exposed  to  ruin  every  instant,  yet, 
upon  that  finding,  the  commission  cannot  go  on.  For  the  reason,  therefore, 
that  the  jury  did  not  find  that  Mrs.  Lindsley  was  an  idiot,  or  a  lunatic  of 
unsound  mind,  or  that  her  mind  was  so  impaired  as  to  render  her  incapable 
of  governing  herself,  as  well  as  her  property,  we  think  that  the  inquisition 
did  not  justify  the  appointment  of  a  guardian  both  of  her  person  and  of  her 
estate,  as  the  statute  requires,  and  hence  that  it  was  properly  set  aside.  Unan- 
imously affirmed. 


(44  N.  J.  B.  B26)  ,     . 

Melick  et  ux.  V.  Pidcook. 
{Cawrt  of  Errors  and  Appeals  of  New  Jersey.    August  6, 1888.) 

L  Deeds— C0NSTRUCT10N--FEE-S1MPLE. 

In  a  will  a  fee-simple  will  pass  without  the  word  ''heirs,  ^  for  in  a  will  a  fee-sim- 
ple doth  pass  by  the  intent  of  the  devisor;  but  in  the  creation  of  an  estate  by  deed 
.  the  word  "heirs"  is  necessary  to  pass  the  fee, 
2,  Tbusts— Conveyances  to  Uses— Construction. 

.  Conveyances  to  uses  are  construed  in  the  same  manner  as  deeds,  deriving  their 
effect  from  the  common  law.    The  word  "  heirs  "  is  necessary  to  create  a  fee. 
8.  Same— Estate  of  Trustee. 

But  where  the  conveyance  is  in  trust,  the  trustee  will  take  a  legal  estate  in  fee  ii 
the  trust  limited  upon  it  be  to  the  cestui  que  tnist  and  his  heirs.  The  words  oi 
limitation  and  inheritance  in  such  case,  although  they  are  connected  with  the  es- 
tate of  the  cestui  que  trusty  will  be  held  to  relate  to  the  legal  estate  of  the  trustee 
in  order  to  give  effect  to  the  intention  of  the  parties.  • 

i.  Same. 

M. ,  the  owner  of  lands,  made  a  mortgage  upon  them.  He  then  convened  the  prem- 
ises Dy  deed  to  S.,  party  of  the  secona  part,  in  trust  for  C.  and  C,  children  of  the 
grantor,  for  their  use  and  benefit,  and  their  heirs  as  tenants  in  common,  "to  have 
and  to  hold  unto  the  party  of  the  second  part,  in  trust  as  aforesaid,  for  tne  said  0. 
and  C,  their  heirs  and  assigns,  forever.  **  Meldy  that  C.  and  C.  took  an  equitable 
estate  in  fee-simple,  and  S.  a  legal  estate  in  fee,  and  that  by  the  statute  tne  trust 
was  executed,  and  the  legal  estate  vested  in  the  cestui  que  use. 
5.  Samb—Mobtgaoe— Foreclosure— Sale— Title  of  Purchaser. 

That  a  purchaser  at  a  sale,  in  the  foreclosure  suit  to  which  C.  and  C.  were  par- 
ties, acquired  the  estate  of  the  mortgagor,  and  also  the  fee  in  the  equity  of  redemp- 
tion. 
Magib  and  Paterson,  JJ.,  dissent. 
(Syllabus  Ijy  the  Court,) 

Appeal  from  court  of  chancery;  decree  advised  by  advisory  master,  Will- 

LA.M  S.  GUMilEKE. 

BiU  to  foreclose  a  mortgage.  See  7  Atl.  Bep.  880,  for  opinion  on  motion 
to  strike  out  answer. 

James  J.  Bergen,  for  appellants.  7.  Q,  Bhipman  and  A.  C.  Hulshizer^  foi 
respondent. 

Depue,  J.  Tunis  D.  Melick,  on  the  20th  of  April,  1878,  made  a  mortgage 
to  his  father,  Peter  W.  Melick,  upon  certain  lands  in  the  county  of  Hunter- 
don, which  he  had  acquired  under  the  will  of  his  grandfather.  The  mort- 
gage was  assigned  by  Peter  W.  Melick  to  Fisher  Pidcock,  the  complainant, 
on  the  24th  of  July,  1884.  Subsequent  to  the  making  of  the  mortgage,  and 
prior  to  the  assignment  to  Pidcock,  to-wit,  on  the  15th  of  May,  1878,  Tunis 
conveyed  the  mortgaged  premises  tp  Sarali  Ann  Studdiford,  in  trust.  The 
deed  of  conveyance  was  an  indenture  of  bargain  and  sale  between  Tunis  D. 
Melick,  of  the  first  part,  and  Sarah  Ann  Studdiford,  of  the  second  part, 
whereby  the  party  of  the  first  part,  for  the  consideration  of  one  dollar,  did 
grant,  bargain,  sell,  alien,  release,  convey,  and  confirm  all  that  certain  in* 
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teres!  or  remainder  devised  to  him  by  his  grandfather  in  the  premises  unto 
the  party  of  the  second  part,  in  trust  nevertheless  for  the  two  children  of 
Tunis  D.  Melicky  Clarence  and  Caroline,  for  their  use  and  benefit,  and  their 
heirs,  as  tenants  in  common,  in  equal  shares  and  proportions;  *  *  *  it 
being  intended  by  this  indenture  to  convey  the  same  subject  only  to  auch 
charges  and  incumbrances  as  by  said  last  will  and  testament  are  set  out, — 
it  being  the  object  of  the  said  party  of  the  first  part  to  convey  all  his  right, 
title,  and  Interest  therein,  with  the  appurtenances,  to  have  and  to  hold  the 
aforesaid  premises,  with  the  appurtenances*  unto  the  party  of  the  second 
part,  in  trust  as  aforesaid  for  the  said  Clarence  and  Caroline  Melick,  their 
heirs  and  assigns,  forever.  In  this  condition  of  the  title,  Pidcock,  on  the 
19th  of  August,  1884,  filed  a  bill  to  foreclose  his  mortgage,  and  for  the  sale 
of  his  mortgaged  premises.  To  this  bill  Clarence  and  Caroline  Melicl<,  the 
cestui  que  trust,  were  made  parties,  and  filed  answers.  Sarah  A.  Studdiford 
died  before  the  bill  was  filed.  Tunis  D.  Melick  was  not  made  a  party,  he 
having  conveyed  by  the  trust  deed  his  interest  in  the  mortgaged  premises. 
A  final  decree  for  the  sale  of  the  mortgaged  premises  was  made  October  2, 

1885.  On  this  decree  execution  issued  to  the  sheriff  of  Hunterdon,  who  made 
sale  of  the  premises  on  the  25th  of  January,  1886.  At  this  sale  the  comphiin- 
ant  became  the  purchaser.  The  sale  was  confirmed  by  the  court,  and  a  d  ed 
in  pursuance  thereof  made  and  delivered  to  the  complainant.  Tunis  D.  Mel- 
ick was  in  possession  of  the  mortgaged  premises  at  the  time  of  the  foreclosure 
sale,  and  the  complainant  applied  to  the  court  for  a  writ  of  assistance  against 
Tunis  D.  Melick  to  have  pos.sossion  of  the  premises  delivered  to  him.  A  writ 
of  assistance  was  refused,  on  the  ground  that,  there  being  no  word  of  inher- 
itance in  the  grant  to  Mrs.  Studdiford,  upon  her  death  the  interest  of  the 
grantor  devolved  upon  hitu  again,  and  the  rights  of  tlie  cestui  que  trust  ter- 
minated. 4  Atl.  liep.  98.  Tiie  complainant  thereupon  filed  this  bill,  which 
IS  a  bill  of  strict  foreclosure,  iis  distinguished  from  the  usual  bill  for  tore- 
closure  and  sale.  Its  prayer  is  that  Tunis  D.  Melick  may  be  decreed  to  pay 
the  complainant  the  amount  due  him  fur  principal  and  interest  on  the  mort- 
gage, and  that  in  default  thereof  the  said  Tunis  D  Melick,  and  all  persons 
claiming  by,  for,  or  under  him,  may  be  barred  and  foreclosed  of  and  from  all 
equity  of  re^lemption  in  the  inoi*tgaged  premises.  To  this  bill  Tunis  D,-  Mel- 
ick and  Sarah  M.  Melick,  his  wife,  were  maJe  parties.  Mrs.  Mel.ck  was 
made  a  party  as  the  assignee  of  a  judgmt^nt  recovered  on  the  6th  of  April, 

1886,  by  James  J.  Bergen  against  Tunis  D.  Melick,  for  a  debt  incurred  by 
Tunis  D.  Melick  prior  to  the  execution  of  the  complainant's  mortgage.  Tunis 
B.  Melick  and  Sarah  M.  Melick  both  answered  the  bill,  setting  up  that  tlie 
complainant's  mortgage  was  made  w  it  him  t  consideration,  and  with  the  intent 
to  defraud  creditors.  Mra.  Melick  fuitlier,  by  way  of  cross-bill,  set  up  that 
she  was  also  the  owner  of  a  judgment  recovered  by  Kline  Melick  against  Tu- 
nis D.  Melick  on  the  4th  of  June,  1878,  and  asked  a  decree  establishing  the 
priority  of  both  judgments  over  the  com plainant^s  mortgage  for  the  reason 
above  mentioned.  The  latter  judgment  was  held  by  Peter  W.  Melick  at  the 
time  the  original  foreclosure  suit  was  begun,  and  he  was  made  a  party  to  that 
suit  as  owner  of  this  judgment.  Mrs.  Melick *s  status  in  this  suit  depends, 
therefore,  upon  the  judgment  recovered  by  fiergen,  and  that  judgment  was 
recovered  alter  the  decree  in  the  original  suit,  and  after  the  execution  sale  and 
the  sheriff's  deed  to  the  complainant. 

The  deed  from  Tunis  to  Mrs.  Studdiford  conveyed  to  her  an  estate  upon  a 
simple  trust,  without  any  discretionary  powers  or  active  duties  to  be  per- 
formed by  the  trustee.  Under  such  a  conveyimce  the  incidents  of  the  trust- 
estate  are  a  Jus  habendi,  or  right  of  actual  possession  in  the  cestui  que  trust; 
and  also  the  jus  disponendi,  or  right  in  the  cestui  que  trust  to  require  the 
trustee  to  convey  to  the  legal  estate  as  the  cestui  que  trust  may  direct. — Lewin, 
Trusts,  18.    The  trust  in  its  nature  and  quality  is  such  as  would  be  executed 
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by  the  statute.  Bevision,  p.  165,  par.  66.  The  trust,  as  declared  in  the  deed, 
is  for  the  use  of  Clarence  and  Caroline,  and  their  heirs  and  assigns,  forever; 
words  which,  in  a  legal  estate,  would  create  a  fee.  In  construing  the  limita- 
tion of  trusts,  courts  of  equity  adopt  the  rules  of  law  applicable  to  legal  es« 
tales.  Gushing  v.  Blake,  80  N.  J.  Eq.  689.  On  the  assumption  that  the 
trustee  took  only  a  legal  estate  for  life,  Clarence  and  Caroline  took  an  equi- 
table estate  in  fee-simple.  It  is  clear  that  the  equitable  estate  vested  in  them 
did  not  terminate  at  the  death  of  Mrs.  Studdiford  even  if  she  took  by  the  deed 
only  an  estate  for  her  life;  for  it  is  a  maxim  in  equity  that  a  trust  once  created 
shall  not  fail  for  want  of  a  trustee,  and  the  court  will  follow  the  estate  into 
the  hands  of  a  legal  owner,  whoever  he  may  be,  and  compel  him  to  give  effect 
to  the  trust  by  the  execution  of  proper  assurances,  unless  the  legal  estate  has 
gone  to  a  bona  fide  purchaser  for  value.  2  Lewin,  Trusts,  838.  In  Weller 
V.  Hola^orit  17  N.  J.  £q.  13,  the  testator  diiected  his  executor  to  invest  the 
residue  of  his  estate  in  the  purchase  of  a  house  and  lot  to  belong  to  his  widow 
during  her  widowhood,  and  on  her  death  to  be  sold  and  equally  divided  among 
his  children.  The  executor  made  the  purcliase,  and  took  a  deed  to  himself, 
as  executor,  without  words  of  inheritance.  The  executor  and  the  widow  liav- 
ing  died,  on  a  bill  filed  by  the  testator's  children,  to  have  the  lands  applied  to 
the  purposes  of  the  trusts  declared  in  the  testatur^s  will,  a  decree  was  made 
aKainst  a  purchaser  from  the  grantor^s  heirs,  havin)^  knowledge  of  the  trust, 
that  a  conveyance  be  made  in  fee,  and  that  the  lands  be  sold,  and  the  pro- 
ceeds applied  to  the  trusts  declared  in  the  tesUitor^s  will.  If  Mrs.  Studdiford 
took  only  a  life-estate  by  tlie  deed,  and  the  legal  title  reverted  to  the  grantor 
on  her  death,  the  trust-estate  in  ins  children  was  not  thereby  destroyed.  The 
lands  would  remain  in  the  grantor's  liands  chaigeil  with  the  trust.  Kor  did 
the  trust  deed,  upou  a  construction  of  all  the  limitations  contained  in  it,  grant 
to  Mrs.  Studdiford  only  an  estate  for  life.  It  is  undoubtedly  the  common-law 
rule  that  an  estate  of  inheritance  cannot  be  created  by  deed  without  the  word 
"heirs."  In  a  will,  an  estate  of  Inheritance  may  pass,  without  the  word 
''heirs,"  for  in  a  will  a  fee-simple  doth  pass  by  the  intent  of  the  devisor;  but 
in  feoffments  and  grants  the  word  "heirs"  is  the  only  word  that  will  make  an 
estiite  of  inheritance.  Co.  l^itt.  8,  96.  The  rule  of  the  common  law  that,  in 
the  creation  of  an  estate  by  deed,  the  word  "heirs"  is  necessary  to  pass  the 
fee,  has  not  been  altered  in  this  state  by  statute,  nor  has  it  been  modified  or 
relaxed  hy  j  udicial  construction.  No  synonym  can  supply  the  omission  of  the 
word  "l»eirs,"  nor  can  the  legal  construction  of  the  grant  be  affected  by  t.je 
intention  of  the  parties.  Kearney  v.  MaComb,  16  N.J.  Eq.  189;  Adams  v. 
Koss,  30  N.  J.  Law,  505;  Hissan  v.  Donntlly,  36  N.  J.  Law,  433,  434.  But 
it  is  also  a  maxim  of  the  highest  antiquity  m  the  law  that  all  deeds  shall  be 
construed  favorably,  and  as  near  the  apparent  Intention  of  the  parties  as  is 
possible,  consistent  with  the  rules  of  law.  4  Cruise,  Dig.  272.  To  create  a 
fee,  the  limitation  must  be  to  "heirs;"  but  it  may  be  either  in  direct  terms, 
or  by  immediate  reference,  and  it  is  not  essential  that  the  word  "heirs"  be  lo- 
cated in  any  particular  part  of  the  grant.  4  Kent,  Comm.  6;  2  Prest.  Est.  2; 
Sliep.  Touch.  101;  4  Com.  Dig.  "Estate,"  10.  (A  2;)  3  Bac.  Abr.  425,  "Estate," 
B.  In  Doe  v.  Martin,  4  Term  R.  39-65,  the  deed  of  settlement  was  "to  the 
use  of  all  and  every  the  cliild  or  children  of  a  marriage,  equally,  share  and 
share  alike.  If  more  than  one,  as  tenants  in  common,  and  not  as  joint  ten- 
:ints;  and,  if  but  one  child,  then  to  such  only  child,  his  or  her  heirs  and  as- 
signs, forever."  The  words  "his  or  her  heirs,"  considering,  as  was  said  by 
Lord  Kenyon,  "the  whole  settlement  and  Uie  manifest  intention  of  the  par- 
ties," were  allowed  to  operate  as  words  of-  limitation  on  all  the  preceding 
words  of  the  sentence.  Conveyances  to  uses  are  construed  in  the  same  man- 
ner as  deeds,  deriving  their  effect  from  the  common  law.  4  Cruise,  Dig.  258. 
Tlie  word  "heirs"  is  necessary  to  create  a  fee.  But,  where  the  conveyance 
is  in  trust,  the  trustee  will  take  the  legal  estate  in  fee,  although  limited  to 
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bim  without  the  word  ''heirs,"  if  the  trust  which  he  is  to  execute  be  to  the 
cestui  que  trust  and  his  heirs.  The  words  of  limitation  and  inheritance  in 
such  case  are  connected  with  the  estate  of  the  cestui  qvs  trust,  but  are  held 
to  relate  to  the  legal  estate  of  the  trustee,  because  without  such  construction 
the  trustee  would  not  be  able  to  execute  the  trust.  1  Washb.  Heal  Prop.  57; 
Newhall  v.  Wheeler,  7  Mass.  189;  Steaf^s  y.  Palmer,  10  Mete.  32;  Cleveland 
V.  Hallett,  6  Cush.  404;  Welch  \,  Allen,  21  Wend.  147;  Neilson  Y.Lagow,  12 
How.  98-100;  North  v.  Philhrook,  34  Me.  537.  Steams  v.  Palmer,  supra, 
is  very  like  the  present  case.  By  a  deed  of  bargain  and  sal^  lands  were  con- 
veyed to  A.',  B.,  and  C,  in  trust  for  the  inhabitants  of  the  parish  of  S.,  for  a 
burying-ground,  forever;  "to  have  and  to  hold  the  said  lands  to  them  the  said 
A*>  B.,  and  C,  in  trust  for  the  use  of  the  inhabitants  of  said  parish  and  their 
heirs,  forever,  as  a  burying-yard."  It  was  held  that  the  deed  conveyed  to  A., 
B.,  and  C.  a  fee-simple  estate.  Wilde,  J.,  said:  "The  words  'their  heirs' 
in  the  deed  may  be  construed  as  applied  to  the  immediate  grantees,  and  ought 
to  be  so  construed  to  effectuate  the  clear  intention  of  the  parties." 

The  rule  of  construction  adopted  in  the  foregoing  cases  applies  as  well  to  a 
grant  upon  a  simple  trust  as  to  grants  with  special  powers  or  active  duties  in 
the  trustee,  and  is  not  a  whit  more  liberal  than  that  adopted  by  the  king's 
bench  in  Doe  v  Martin,  in  the  construction  of  the  successive  limitations,  to 
effectuate  the  manifest  intention  of  the  parties.  Conveyances  upon  simple 
trusts  are  regarded  in  law  as  grants  for  the  benefit  of  the  cestui  que  trust.  In 
every  such  conveyance  the  intention  of  the  grantor  is  to  give  tjie  quantum  of 
the  estate  limited  in  the  declaration  of  use.  The  estate  of  the  trustee  and  the 
use  limited  upon  it  are  parts  of  one  entire  conveyance,  the  trustee's  estate 
being  subsidiary  to  the  purpose  of  the  trust.  A  construction  which  will  ap- 
ply words  of  inheritance  in  the  trust  to  the  trustee's  estate  is  absolutely  nec- 
essary to  give  effect  to  the  intent  of  the  grantor.  Our  statute,  which  extends 
to  every  person  to  whom  the  use  in  lands  is  given,  granted,  limited,  released, 
or  conveyed  by  deed,  grant,  or  any  other  legal  conveyance  whatsoever,  and 
converts  the  equitable  estate  into  a  legal  estate,  should  have  great  weight,  if 
not  a  controlling  effect,  upon  the  construction  of  a  deed  to  uses  within  its 
purview.  Revision,  p.  165,  par.  66.  A  use  expressed  in  words  of  inheritance 
demonstrates  that  the  grantor,  by  his  deed,  intended  to  convey  a  fee.  The 
statute  declares  that  the  grantees  to  whom  the  use  is  given,  limited,  granted, 
or  conveyed  shall  be  deemed  in  as  full  and  ample  possession,  to  all  intents, 
constructions,  and  purposes,  as  if  such  grantees,  their  heirs  and  assigns,  were 
possessed  thereof  by  solemn  livery  of  seizen  and  possession.  Unlike  the  En- 
glish statute  of  uses,  (27  Hen.  VIII.  c.  10,)  our  statute  acts  upon  the  use 
granted,  without  referring  to  the  trustee's  estate,  and  converts  the  former 
into  a  legal  estate.  There  is  nothing  in  Adams  v.  Ross  or  Keaimey  v.  Mo' 
Comb  contrary  to  this  view.  In  Adams  v .  Ross  the  word  "heirs"  was  neither 
in  the  granting  part  of  the  deed  nor  in  the  habendum.  It  was  found  only  in 
the  covenants  for  title  annexed  to  the  grant.  Covenants  for  warranty  or  for 
title  are  mere  incidents  of  the  grant,  designed  for  indemnity  or  security  for 
the  estate  granted.  They  can  neither  enlarge  nor  narrow  the  grant,  and  will 
themselves  be  restrained  and  limited  to  the  estate  conveyed.  4  Com.  Dig.  "Es- 
tate," 10,  (A  2;)  Clam-ickard  v.  Sidney,  Hob.  273;  Seymour's  Case,  10  Coke, 
97 ;  Hawle,  Co  v.  199, 415-524.  Tlie  decision  in  Adam^s  v.  Ross,  in  this  court, 
was  expressly  put  upon  the  ground  that  covenants  for  title  were  no  part  of 
the  conveyance.  The  error  of  the  supreme  court  for  which  its  judgment  was 
reversed  was  in  calling  in  aid  covenants  for  title  to  enlarge  the  grant.  In 
Kearney  v.  MaComb  the  deed  was  to  A.  K.  K.,  his  legal  representatives  and 
assigns,  to  hold  the  same  and  the  proceeds  thereof  upon  the  trusts  and  condi- 
tions set  forth  in  an  antenuptial  contract.  Neither  the  deed  nor  the  antenup- 
tial contract  contained  the  word  "heirs."  In  both  these  cases  the  words  in- 
dispensable to  create  a  fee  in  a  grant  were  entirely  wanting,  and  there  was 
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no  room  for  construction.  In  Weller  y.  Rolason  reformation  of  the  deed  was 
necessary.  The  deed  did  not  contain  the  word  ''heirs/'  nor  did  the  trust  ap- 
pear in  any  way  in  it.  Price  v.  Sisson,  13  N.  J.  Eq.  168,  affirmed  in  17  N.  J. 
£q.  475,  decided  that  a  conveyance  to  grantees  and  their  heirs,  for  the  use  of 
the  grantees  and  their  heirs,  in  trust  for  persons  beneficiaily  interested,  did 
not  vest  the  legal  estate  in  the  beneficiaiies,  because  of  the  common-law  rule 
that  when  a  use  is  limited  upon  a  use  the  statute  executes  only  the  first  use. 
In  the  deed  to  Mrs.  Studdiford  the  first  and  only  use  declared  is  for  the 
beneficiaries,  Claience  and  Caroline,  and  their  heirs;  and  all  the  authorities, 
ancient  and  modern,  agree  that  the  statute  executes  the  first  use,  and  con- 
verts it  into  a  legal  estate,  except  where  the  powers  and  duties  conferred  upon 
the  donee  to  uses  are  such  as  require  in  him  the  legal  estate  for  their  dis- 
charge. Under  the  trust  deed  the  children  of  Tunis  took  an  equitable  estate 
in  fee-simple,  and  Mrs.  Studdiford,  as  trustee,  a  legal  estate  in  fee,  and  there 
was  no  estate  to  revert  to  Tunis  on  the  trustee's  death.  By  the  statute  the 
legal  estate  of  the  trustee  became  vested  In  the  cestui  que  use.  The  com- 
plainant, as  purchaser  under  the  foreclosure  decree  to  which  the  children  of 
Tunis  were  parties,  acquired  the  estate  of  the  mortgagor,  and  also  the  fee  in 
the  equity  of  redemption.  This  bill  was  unnecessary  to  perfect  the  com- 
plainant's title  under  the  onginal  foreclosure  suit.  Indeed,  in  any  aspect,  the 
prayer  of  the  bill,  which  is  that  Tunis  redeem  the  complainants  mortgage  or 
be  foreclosed,  is  inappropriate.  If  any  relief  by  bill  was  needed,  the  prayer 
should  have  been  that  Tunis  convey  to  the  complainant  as  owner  of  the  equi- 
table estate,  and  a  decree  for  conveyance  would  have  been  as  of  course.  A 
decree  dismissing  the  complainant's  bill  for  this  reason  would  be  inequitable. 
The  defendants*  opposition  to  the  allowance  of  a  writ  of  assistance  was  on 
the  ground  that  the  complainant's  title  under  the  foreclosure  was  imperfect, 
and  the  denial  of  the  writ  for  that  reason  cast  a  cloud  upon  the  complain- 
ant's title.  The  defendants  did  not  demur  or  object  to  the  bill.  The  com- 
plainant made  Mrs.  Melick  a  party  to  this  suit.  By  her  answer  and  a  cross- 
bill she  set  up  that  the  mortgage  held  by  the  complainant  was  made  by  her 
husband  without  consideration,  for  the  purpose  of  defrauding  his  creditors. 
The  complainant  answered  the  cross-bill,  joining  issue  on  the  allegation  in  it. 
The  bill  may  and  should,  under  the  circumstances,  be  treated  as  a  bill  by  the 
complainant  to  remove  a  cloud  upon  his  title.  The  master  found  against  the 
defendants  on  the  merits,  and  advised  a  decree  for  the  complainant.  The 
burden  of  proof  is  upon  the  defendants.  The  testimony  is  conflicting  and 
unsatisfactory,  and  in  some  respect  unreliable.  The  evidence  was  taken 
orally,  in  the  presence  of  the  masters,  with  opportunity  to  see  and  observe 
the  demeanor  of  the  witnesses.  On  a  consideration  of  the  whole  case,  as  pre- 
sented by  the  testimony,  I  find  no  reason  to  reverse  the  finding  of  the  master, 
and  the  decree  advised  by  him  should  be  confirmed. 

Magie  and  Paterson,  JJ.,  dissent. 

Magie,  J.,  (dissenting).  I  vote  to  reverse  the  decree  below,  and  for  a  de- 
cree dismissing  the  original  bill  filed  by  Fisher  Pidcock.  Upon  the  facts 
stated  in  this  bill,  Tunis  p.  Melick  had  no  title  or  interest  in  the  niortgaged 
premises.  For  the  reason  given  in  the  opinioA  of  the  majority  of  the  court, 
it  is  clear  that  Tunis  D.  Melick  had  conveyed  to  Sarah  Ann  Studdiford  a  fee 
by  implication,  in  trust  for  Clarence  and  Caroline  Melick.  The  judgments  of 
Sarah  M.  Melick  were  not  entered  until  after  that  conveyance.  There  was 
therefore  no  equity  to  sustain  the  specific  prayer  for  relief.  I  do  not  think 
the  bill  ought  to  be  sustained  as  a  bill  to  put  at  rest  a  doubt  respecting  the 
title  obtained  by  the  previous  foreclosure,  which  was  against  Clarence  and 
Caroline  Melick.  That  doubt  is  said  to  have  arisen  by  reason  of  the  refusal 
of  a  writ  of  assistance,  on  the  ground  that  Mrs.  Studdiford  acquired  only  a 
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life-interest  by  the  deed  of  Tunis  D.  Melick.  Pidcock's  proper  course  was 
to  appeal  from  that  order.  The  expensive  and  oppressive  course  of  filing  a 
bill  to  quiet  title  ought  not  to  be  encouraged.  For  like  reasons,  I  think  Mrs. 
Meltek*s  answer  in  the  nature  of  a  cross-bill  ought  to  be  dismissed.  The  re- 
lief prayed  by  her,  as  against  Pidcuck^s  moitgage»  would  be  ineffectual  and 
valueless,  if  the  deed  to  Sarah  Ann  StuddiforU  passed  all  the  title  of  Tunis  D. 
Melick;  for  in  tliat  case  lier  judgments  were  not  liens  upon  the  mortgaged 
premises.  Before  attacking  the  priority  of  that  mortgage  she  must  set  aside 
the  conveyance  to  Mrs.  Studdiford. 


(44  N.  J.  E.  232) 

Earringtom  v.  Harrison. 
iCovrt  of  Errors  and  Appeals  of  New  Jersey.    July  98, 1888.) 

1.  Equity— AooouNTiNO— Pleading— BuRDBN  op  Proof. 

To  a  biU  for  an  accounting  by  the  administrator  of  a  deceased  partner  against 
the  survivor,  aUeging  that  a  previous  sale  of  the  decedent's  interest  to  the  survivor 
was  obtained  by  fraudulent  representations  and  statements  of  the  partnership  ac- 
counts, a  plea  of  the  sale  in  bar,  and  a  denial  of  the  fraud,  does  not  shift  the  our- 
den  of  proving  fraud  from  the  plaintiff;  and  defendant  having  supported  his  plea 
by  proof  of  the  sale  without  any  evidence  of  fraud  or  bad  faith,  and  the  plaintift 
having  offered  no  evidence,  the  bill  should  be  dismissed.' 
8.  Same. 

Facts  aUeged  by  defendant  in  his  plea  amounting  to  a  circumstantial  denial  of 
the  statements  alleged  to  be  fraudulent  by  the  bill  need  not  be  proved  by  defendant, 
in  the  absence  of  proof  of  fraud  by  plaintiff. 

Magib,  Clement,  and  Cole,  JJ.,  dissent. 

Appeal  from  court  of  chancery. 

Decree  by  Bird,  V.  C.    10  Atl.  Rep.  105. 

Bill  for  an  accounting  by  Ira  M.  Harrison,  as  administrator  of  John  0. 
Johnson,  deceased,  against  Joseph  F.  Farrington,  surviving  partner  of  the 
firm  of  John  C.  Johnson  &  Co.  For  a  full  stutt^ment  of  facts,  see  ti)e  reports 
of  this  case  in  10  Atl.  liep.  105,  and  3  Atl.  Kep.  80.  Defendant  appeals  from 
a  decree  directing  an  account. 

Samuel  C.  Mount,  for  appellant.    John  W.  Taylor,  for  respondent. 

Knafp,  J.  The  complainant  below  and  respondent  here  is  administrator 
of  John  C.  Johnson,  deceased,  who,  in  his  lit -time,  was  a  partner  in  busi- 
ness with  the  defendant.  The  complainant,  as  such  administrator,  filed  his 
bill  against  the  defendant  as  surviving  partner,  and  prayed  a  decree  that  the 
defendant  account  to  him  of  the  affairs  of  the  paiinership.  The  bill  so  filed 
set  up  the  fact  that  the  defendant  had  made  a  statement  of  the  accounts  ex- 
hibiting the  affairs  of  the  partuership,  and  showing  a  balance  due  to  tlie  de- 
cedent, and  that  complainant  afterwards,  relying  upon  that  as  a  true  state- 
ment of  the  partnership  concerns,  had  sold  and  conveyed  to  the  defendant, 
for  a  price  tlien  agreed  upon  between  them,  the  entire  interest  of  the  dece- 
dent in  the  partnership  property  and  effects.  The  bill  set  up  further  that  the 
statement  was  deceptive  and  untrue,  and  that,  through  the  fraud  and  mis- 
representation of  the  defendant,  he  was  deceived  and  misled  into  malcing  this 
settlement  and  sale  to  the  defendant;  and  prayed  that,  notwithstanding  the 
transaction  of  sale,  because  of  such  fraud,  a  new  accounting  should  be  had. 
The  defendant  pleaded  the  sale  and  purchase  by  him  from  the  administrator 
in  bar  of  the  relief  sought;  and  in  his  plea,  as  well  as  in  an  answer  filed  in 
support  of  the  plea,  denied  the  fraud  alleged  in  the  bill. 

The  cause  came  to  a  hearing  before  Vice-chancellor  Bird.    The  defendant, 

»The  burden  of  proving  fraud  is  on  him  who  alleges  it.  See  Moses  v.  Kataenberger. 
(Ala.)  4  South.  Rep.  287;  Hodges  v.  Lassiter,  (N.  C.)  2  S.  E.  Rep.  923,  and  cases  cited 
in  note;  Dlrkson  v.  Knox,  (Iowa,)  80  N.  W.  Rep.  50,  and  cases  cited  in  note;  Schroder 
V.  Walsh,  (lU.)  11  N.  E.  Rep.  70,  and  cases  cited  in  note. 
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to  support  his  plea,  made  proof  by  his  own  oath  of  negotiatiops  between  the 
complainant  and  himself  for  the  purchase  of  the  partnership  interest  of  his 
deceased  partner,  resulting  in  an  agreement  for  its  sale  and  purchase,  at  a 
price  agreed  upon  between  them.  A  statement  of  this  agreement  was  shown 
to  have  been  reduced  to  writing,  but  not  signed  by  the  parties.  By  its  terms 
promissory  notes  were  to  be  given  by  the  purchaser  for  the  payment  of  the 
amount,  and,  while  these  were  never  given,  still  it  was  testified  to  that  the 
agreed  price  had  been  paid  to.  or  for  the  complainant;  and  the  receipt  of  the 
coinpiainant,  aclinowledging  the  payment,  was  also  produced  in  evidence, 
^otlitng  was  elicited  from  the  defendant  in  his  examination  in  anywise  to 
impugn  or  throw  doubt  upon  the  good  faith  of  this  transaction  of  sale,  or  of 
any  oi  the  steps  which  led  up  to  it.  On  tliis  testimony  the  defendant's  coun- 
sel rested  hi3  case.  The  complainant  oftered  no  testimony,  and  upon  consid- 
eration the  vice-chancellor  advised  a  decree  that  the  defendant  should  account, 
ruling  that  the  plea  had  not  been  sustained. 

Tlie  plea  in  tliis  case  is  not  that  known  in  equity  pleading  as  a  pure  plea. 
It  seeks  to  bar  the  relief  sought  by  the  complainant  by  setting  up  an  arrange- 
ment or  completed  bargain  which  the  complainant,  in  his  bill,  in  anticipation 
of  its  use  as  a  defense,  had  set  forth  and  sought  to  impeach  on  the  ground  of 
fraud.  Such  a  plea,  pleaded  under  these  circumstances,  must,  according  to 
settled  rules,  deny  the  grounds  upon  which  the  complainant  in  his  bill  seeks 
to  overturn  that  which  the  defendant  raises  as  a  bar,  so  that  the  complainant 
may  liave  an  issue  whicli  will  let  in  his  proof  of  fraud  or  other  ground  of  re- 
lief. In  this  case,  the  complainant  admits  the  sale,  but  avers  that  it  was  ob- 
tained by  fraud  practiced  upon  him  by  the  defendant.  The  defendant  sets 
up  the  sale  as  a  completed  transaction  in  bar  of  the  relief  sought,  and  denies 
tlie  fraud.  Now,  the  contention  is,  and  must  be  to  support  this  decree,  that, 
under  the  issue  formed  on  such  a  piea,  the  defendant  must,  in  support  of  it, 
not  only  prove  the  o^mtract  which  he  pleads  in  bar,  but  he  must  assume  also 
in  the  tirst  instance  the  ne;;ativeof  showing  that  it  was  not  in  bad  faith  or  in 
fraud  that  it  arose.  I  du  not  think  that  any  authority  is  to  be  found  for  this 
position.  Coniplainant,  by  setting  out  the  contract  of  sale  to  attack  it  for 
alleged  fraud,  did  not  deprive  the  defendant  of  the  right  of  pleading  such  sale 
in  bar.  But  tiie  defendant  could  not  so  plead  it  as  to  preclude  the  complain- 
ant from  introducing  proof  of  the  fraud  charged  in  the  bill. 

The  burden  of  proof  was  not  shifted  by  this  mode  of  pleading.  When  the 
defendant  proved  a  complete  sale,  the  law  implied,  in  the  absence  of  further 
proof,  good  faith  and  honesty  in  the  contract.  In  every  transaction  lawful 
in  itself,  the  law  supports  a  presumption  of  honesty  and  good  faith.  He  who 
asserts  the  existence  of  fraud  or  bad  faith  asserts  the  existence  of  that  which 
is  out  of  the  common  course  of  things,  and  the  oniM  is  cast  upon  him  to  make 
proof  of  his  averments,  and,  as  I  understand  it,  the  burden  of  proof  on  such 
an  issue  never  changes.  Under  the  issue  made  by  these  pleadings  the  com- 
plainant doubtless  mi^ht  have  attacked  and  defeated  this  plea  by  proving  the 
fraud  which  he  averred,  and  which  the  defendant,  by  liis  denial,  which  he 
was  obliged  to  make,  had  put  in  issue.  But  when  the  defendant  made  proof 
of  the  contract  substantially  as  pleaded  by  him,  and  rested  his  case,  under  this 
issue,  his  piea  was  supported  in  the  absence  of  evidence  showing  fraud.  It 
seems  to  me  that  the  condition  in  which  the  court  below  found  the  proof  in 
this  case  called  for  a  decree  in  favor  of  the  defendant,  and  not  one  requiring 
him  to  account. 

But  it  is  said  the  defendant  should  be  held  to  a  failure  in  proof  of  his  plea 
in  giving  no  evidence  of  the  truth  of  his  averments  respecting  the  Wilson 
note,  which  he  had  charged  against  the  interest  of  the  deceased  partner.  The 
plea  stated  in  substance  that  the  note  w*as  given  by  Wilson  as  an  accommo- 
dation to  the  decedent,  who,  as  payee,  indorsed  it  to  the  firm,  and  then,  un- 
der the  firm  indorsement,  had  the  note  discounted  for  himself,  leaving  the 
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^rm  to  pay  it  at  maturity.  These  facts,  it  is  said,  he  should  have  been  re- 
quired to  prove.  It  is  to  be  remembered,  however,  that  this  averment  in  the 
plea  was  only  a  circumstantial  denial  of  a  charge  of  fraud  made  against  the 
defendant  in  the  bill  claiming  credit  tor  the  firm  in  the  account  rendered  to 
the  administrator  of  the  firm  affairs.  This  is  one  of  the  items  of  the  account 
alleged  by  the  complainant  to  be  fraudulent,  and  he,  to  support  his  bill,  must 
have  proved  it.  The  plea,  in  effect,  denies  the  fraud  by  averring  facts  which 
show  that  the  charge  was  just  and  fair.  The  burden  of  proving  fraud  on 
this  note  transaction,  if  it  existed,  was  not  shifted  from  the  complainant  to 
the  defendant  by  anything  in  bis  plea.  Indeed,  it  is  doubtful  whether  the 
complainant  shows  any  wrong  done  to  him  in  respect  to  this  note.  The  ground 
of  complaint  is  not  that  the  decedent  did  not  have  the  money  on  the  note  for 
his  own  use,  but  that  the  surviving  partner  did  not,  instead  of  charging  the 
note  up  to  decedent,  proceed  to  collect  the  same  of  the  maker.  But  the  de- 
cedent was  liable  to  the  firm  as  first  indorser  of  the  note,  and  on  the  firm  pay- 
ing it  could  justly  claim  it  of  him.  If  he  paid  it,  he,  or  his  representative, 
had  legal  recourse  to  the  maker  as  the  one  primarily  liable  by  the  terms  of 
the  contract.  I  think  the  decree  of  the  court  below  ordering  an  accounting 
was  wrong,  and  should  be  revei-sed,  and  the  bill  dismissed,  with  costs. 

Magie,  Clement,  and  Cole,  JJ.,  dissent. 

(50  N.  J.  L.  «65) 

Atlantic  City  Water-Works  Co.  v.  Reed. 
(Court  of  Errors  and  Appeals  of  New  Jersey.    August  8, 18S8.) 

1.  Certiorari— Laches — Appeal— Review. 

The  determination  of  the  supreme  court  on  the  question  of  the  laches  of  the  pros- 
ecutor in  applying  for  a  writ  of  certiorari  is  final,  not  subject  to  review  or  error. 
S.  Municipal  Corporations— Liability-Obligations  beyond  Limit  op  Expenditure. 
Where  there  is  only  a  city  ordinance  prescribing  appropriations  and  the  limit  of 
expenditure  for  city  purposes  for  a  stated  period,  it  is  criminal  for  the  city  council 
to  incur  obligations  during  that  period  in  excess  of  such  appropriations  and  limit 
of  expenditure,  and  the  obligations  so  incurred  are  invalid,  pursuant  to  the  crimes 
act,  approved  February  7, 1876,  (Revision,  1294.) 
8.  Same. 

Water  companies  act  April  21, 1876,  (Supp.  Revision,  650,)  does  not  modify  the 
operation  of  the  above-mentioned  crimes  act 
i.  Same. 

Act  March  15, 1881,  (P.  L.  1881,  p.  118,)  authorizing  municipal  corporations  to  con- 
tract for  a  supply  of  water  for  public  uses,  did  not  validate  prior  criminal  arrange- 
ments entered  into  by  municipal  authorities  for  a  water  supply. 
5.  Same — Rights  of  Persons  Dealing  with  Municipality. 

In  view  of  the  public  policy  embodied  in  the  crimes  act  above  mentioned,  persons 
dealing  with  municipal  authorities  are  required  to  exercise  reasonable  diligence  to 
ascertain,  before  attempting  to  bind  the  public  bv  obligations  outrunning  the  official 
life  of  those  boards  who  are  willing  to  assume  them,  whether  there  be  legally  pro- 
vided the  funds  from  which  the  obligations  may  bo  met ,  and  in  the  absence  of  such 
diligence  the  public  will  not  be  estopped  from  setting  up  the  illegality  of  the  obli- 
gations by  the  fact  that  the  other  party  has  acted  in  reliance  upon  their  validity. 
Affirmed  by  divided  court. 
{Syllaims  hy  the  CourU) 

Error  to  supreme  court. 

8.  H.  Grey  and  Theo.  Runyon,  for  plaintiff  in  error.  W.  H.  Potter,  for  de- 
fendant in  error. 

Dixon,  J.  Tlie  facts  of  this  case  appear  in  the  opinion  delivered  in  the  su- 
preme court.  9  Atl.  Xlep.  759.  The  judgment  of  that  court  setting  aside  and 
annulling  two  ordinances  for  providing  a  supply  of  water  for  Atlantic  City,  ap- 
proved October  21, 1880,  and  November  19, 1880,  and  the  contract  between  the 
city  and  the  Atlantic  City  Water- Works  Company,  dated  November  23, 1880,  and 
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embo<^ng  said  ordlnanees,  has  been  removed  to  this  court  by  writ  of  error  at  tbe 
instance  of  the  water  company » and  is  here  assailed  for  the  following  reasons.: 
First,  Because  the  writ  of  oertiorari,  by  which  the  municipal  proceedings  were 
brought  before  the  supreme  court,  was  iraprovidently  allowed,  and  should  have 
been  dismissed.  Second,  Because  the  prosecutor  in  certiorari,  now  the  defend- 
ant in  error,  was  by  his  laches  estopped,  at  the  time  of  the  allowance  of  the  writ 
of  certiorari,  from  lawfully  obtaining  the  same.  Third.  Because  Atlantic 
City  had,  at  the  time  of  the  passage  of  the  ordinances  and  the  making  of  thQ 
contract,  full  power  and  authority  in  the  premises.  So  far  as  the  laches  of  the. 
prosecutor  in  applying  for  the  writ  of  certiorari  is  concerned,  it  must  now  be. 
regarded  as  settled  that  the  determination  of  the  supreme  court  is  final,  not 
subject  to  review  here  on  error.  It  was  so  held  by  this  court  in  Btate  v. 
Wrench,  24  N.  J.  Law,  736,  where  the  supreme  court  had  allowed  and  sustained 
the  writ,  notwithstanding  the  allegation  of  laches,  and  in  Weart  v.  Jersey 
City,  43  if .  J  Law,  662,  where  that  court  had  dismissed  the  writ  for  laches. 
The  other  points  of  controversy  may  be  resolved  into  these  tliree  inquiries: 
First,  Were  the  ordinances  and  contract  originally  legal?  Second  If  not, 
have  they  since  been  legalized?  Third,  It  not,  are  the  tax-payers  and  resi^ 
dents  of  the  city  (of  whom  the  prosecutor  in  certiorari  is  one)  estopped  from 
setting  up  the  illegality?  The  original  illegality  of  these  proceedings  is  man- 
ifested by  the  following  considerations*  When  the  ordinances  were  passed, 
and  the  contract  was  signed,  there  existed  a  city  ordinance  which  prescribe4 
the  appropriations  and  limit  of  expenditure  for  city  purposes  for  the  term  bor 
ginning  on  the  first  Monday  in  September,  1880,  and  ending  on  the  first  Hon: 
day  in  September,  1881,  and  which  provided  funds  to  meet  the  various  exr 
penditures.  This  ordinance  made  no  appropriation  for  the  objects  sought  by 
the  proceedings  now  under  review,  and  fixed  a  limit  of  expenditure  within 
which  the  obligation  incurred  by  those  proceedings  cannot  possibly  be  confined, 
A  statute  of  this  state,  approved  February  7,  1876,  (Revision,  1294,)  renders 
it  criminal  for  city  councils  to  incur  any  obligation  in  excess  of  the  appropria- 
tion and  limit  of  expenditure  provided  by  law  In  speaking  of  this  statute,  the 
chief  justice,  delivering  the  opinion  of  this  court,  in  Hoisted  v.  State,  41 N.  Jt 
Law^,  552,  said:  "The  system  clearly  defined  here  is  that  a  certain  fund  is  pro- 
vided for  all  the  expenses  and  disbursements  and  obligations  to  be  incurred  dur- 
ing the  current  year,  and  that  every  obligation  or  debt  incurred  during  such  year 
is  to  be  paid  out  of  the  fund  so  provided,  and  that  all  debts  incurred,  which 
are  to  be  paid  out  of  a  fund  to  be  raised  in  the  future,  are  in  excess,  or,  what 
is  the  same  thing,  in  transgression,  of  the  limit  of  expenditure  established  by 
law."  The  ordinance  above  referred  to  was  the  law  of  the  corporation,  and 
the  appropriation  and  limit  of  expenditure  fixed  by  it  became  those  provided 
by  law.  There  existed  no  others.  The  incurring  of  any  obligation  beyond 
thfe  provisions  of  that  ordinance  was  theri-fore  plainly  prohibited.  Conse- 
quently, those  councilmen  who  voted  to  incur  the  obligation  assumed  by  the 
present  ordinances  and  contract  committed  a  misdemeanor.  State  v.  Hair 
sUd,  39  N.  J.  Law,  402;  Halsted  v.  State,  41  N  J.  Law,  552.  The  ordir 
nances  were  unlawful,  (Siedler  v.  Freeholders,  39  N.  J.  Law,  632;)  and  the 
contract  or  obligation  itself  was  invalid,  {Crampton  v.  Zahriskie,  101  U.  S. 
601.)  Counsel  for  the  plaintiff  in  error  seem  to  contend  that  the  statute  uuf 
der  which  the  water  company  was  organized,  approved  April  21, 1876.  (Supp. 
Bevision,  650,)  modified  the  operation  of  the  crimes  act,  above  mentioned,  in 
such  a  way  as  to  prevent  its  application  to  the  proceedings  in  question.  Bu$i 
there  is  no  ground  for  the  contention.  That  statute  confers  on  the  city.th^ 
right  and  power  of  consenting  to  the  association  of  persons  for  supplying  it 
with  water,  and  to  their  laying  pipes  in  its  streets,  (Davis  v.  Tovmcf  Hxtr^ 
rison,  46  N.  J.  Law,  79;)  but  all  that  may  be  done  in  entire  harmony  with  the 
purposes  of  the  crimes  act.  Unless,  therefore,  some  act  of  the  legislature  be 
found  legalizing  these  unlawful  proceedings,  they  must  be  adjudged  invalid. 
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Of  course,  statates  prior  to  the  crimes  act  cannot  have  such  an  effect,  for  any- 
thing in  them  inconsistent  with  its  provisions  was  abrogated  upon  its  passage. 
Hence  we  need  not  examine  the  city  charter.  The  only  other  law  referred  to 
in  this  connection  is  an  act  approved  March  15»  1881,  (P.  L.  1881,  p.  118,}  to 
authorize  municipal  cor^ioraiions  to  contract  for  a  supply  of  water  for  puolic 
uses,  a  supplement  tf>  which  was  passed  April  7,  1884,  (P  L.  1884,  p.  194.) 
This  act  authorizes  cities  to  m:ike  contracts  for  a  water  supply  during  a  term 
not  exceeding  10  years,  with  a  proviso  that  it  shall  not  apply  to  any  city  which 
at  the  time  of  its  pitssnge  was  supplied  with  water  for  public  use,  pursuant  to 
a  contract  or  an-angement  with  some  board  or  corporation.  On  this  proviso 
counsel  argues  that  existing  arrangements  for  water  supply,  between  cities 
and  corporations,  which  did  not  amount  to  contracts,  were  recognized  and 
rendered  obligatory.  We  think  the  argu raent  is  fallacious,  for  several  reasons. 
In  the  first  place,  it  should  not  be  assumed  that  the  legislature  contemplated 
arrangements  which,  like  th.s  before  us,  were  criminal.  In  the  next  place, 
the  legislature,  so  far  from  indicitting  a  purpose  to  vtilidate  any  existing  ar- 
rangements, has  expressly  declared  that  the  act  shall  not  apply  to  any  city  hav- 
ing a  water  supply  pursuant  to  such  arrangement.  And,  lastly,  tiie  title  of 
the  act  does  not  express  or  include  the  design  of  validating  prior  illegal  ar- 
rangements. Our  conclusion  is  that  the  ordinances  and  contract  were  and  re- 
mained unUiwf  ul.  It  is  yet  to  be  considered  whether  the  tax-payers  of  the  city 
are  estopped  from  setting  up  the  illegality.  The  water  company  insists  that 
such  an  estoppel  arises  from  the  fact  that  its  incorporators  became  organized, 
and  the  corporation  constructed  its  works,  in  reliance  on  the  validity  of  these 
municipal  proceedings.  But  we  think  that  the  reliance  here  assumed  was  not 
justified,  but,  on  the  contrary,  that  the  incorporators  and  the  corporation  are 
chargeable  with  notice  that  the  proceedings  were  invalid.  The  illegality 
sprung  out  of  a  general,  public,  criminal  statute,  of  the  provisions  of  which 
all  persons  in  tlie  state  are  presumed  to  be  co^^nizant.  The  evidence  in  the 
cause  does  not  indicate,  nor  do  counsel  claim,  that  the  city  authorities  ever  as- 
serted, or  the  water  company,  its  incorporators,  or  agents,  ever  supposed  that 
such  facts  existed  as,  under  this  law,  would  warrant  the  city  council  in  assum- 
ing an  obligation  to  pay  at  lesist  i$7,500  annually  for  99  years.  In  view  of  the 
public  policy  which  this  statute  embodies,  persons  dealing  with  municipal  au- 
tiiorities  must  be  requir  d  to  exercise  some  reasonable  diligence  to  ascertain, 
bt-fore  attempting  to  bind  the  public  by  obligations  far  outrunning  the  official 
life  of  those  boards  who  are  willing  to  assume  th(*m,  whether  there  be  legally 
provided  the  funds  from  which  the  obligations  may  be  met.  In  the  absence 
of  such  diligence,  contracting  parties  deal  with  these  official  bodies  at  their 
peril.  The  beneficent  aims  of  the  law  cannot  be  otherwise  attained.  Inas- 
much, then,  as  the  water  company  had  no  reason  for  supposing  this  extraor- 
dinary contract  to  be  within  the  lawful  authority  of  the  city  council,  it  must 
be  held  to  have  had  notice  of  its  illegality,  and  the  subsequent  conduct  of  the 
company  c^mnot,  in  law,  be  regarded  as  having  been  intluenced  by  any  reliance 
upon  its  validity.  A  claim  is  also  made  that  an  estoppel  arises  from  the  fact 
that,  after  the  company  had  constructed  the  hydrants  called  for  by  the  con- 
tract, the  fire  companies  of  the  city  drew  water  therefrom  for  the  suppression 
of  fires.  But,  assuming  that  these  companies  were  the  agents  of  the  city  in 
what  they  did,  it  is  not  perceived  how  their  acts  could  bind  the  city  beyond 
the  payment  of  a  fair  compensation  to  the  water  company  for  the  services  thus 
rendered.  Their  acts  were  certainly  not  referable  to  the  contract  now  under 
consideration,  for  when  they  were  performed  the  city  council  had  itself  for- 
mally repudiated  the  ordinances  on  which  the  contract  rested.  And  it  was  no 
more  within  the  power  of  the  fire  companies  than  it  was  within  the  power  of 
the  city  council  to  incur  obligations  of  the  extent  here  claimed  against  the 
municipality.  We  find  in  the  record  no  error,  and  the  judgment  of  the  su- 
preme court  should  be  affirmed.    In  reaching  this  conclusion,  we  have  not 
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considered,  and  do  not  intend  to  pass  upon,  the  validity  of  the  mere  consent 
which  the  city,  by  these  ordinances,  gave  ander  the  act  of  April  21, 1876. 
AtBrmed  by  a  tie  vote. 

MoGiLL,  Ch.,  Beasley,  G.  J.,  and  Defub,  Knapp»  Bbed,  and  6guddeb» 
JJ.y  concurring. 

Brown,  Clement,  Cole,  MgGbeoob,  Patebson,  Gabbison,  and  Whit- 
AKEB,  JJ.,  dissenting. 

Gabbison,  J.,  {difisenUng.)  I  am  unable  to  reach  the  conclusion  that  the 
supplemented  ordinance  passed  by  the  common  council  of  Atlantic  City  on 
Koveml)er  19,  18o0,  was  xUtra  vires  The  ordinance  in  question  gave  the 
formal  consent  of  the  city  tliat  the  Atlantic  City  Water- Worlds  Company 
might  bfcome  incorporated  for  tiie  purpose  of  supplying  AtJantic  City  with 
water.  By  a  proviso  to  this  ordinance  tlie  city  stipulated  that  its  minimum 
water  supply  should  be  15  fire  hydrants  to  each  mile  of  street  pipe,  and  fixed 
the  price  it  might  be  charged  as  an  annual  rental  for  each  hydrant.  Attack 
IS  now  made  upon  this  ordinance  solely  because  of  this  proviso.  In  the  court 
below  the  main  contention  was  that  the  unpaid  water  rentals,  which  had  no 
cumulated  since  the  completion  of  the  works  in  1862,  constituted  *'a  debt  of 
the  city  in  excess  of  835,000,"  its  charter  limit  of  indebtedness;  and  the  argu- 
ment was  that  therefore,  the  onlinanoe  of  1880,  under  which  the  water  com- 
pany became  incorporated,  was  ultra  vires.  This  view  was  adopted  by  the 
supreme  court,  and  is  the  ground  upon  which  the  opinion  of  that  court  pro- 
ceeds. Ultra  vires  raises  the  single  question  of  the  powers  possessed  at  the 
time  of  the  alleged  iui potency.  At  the  time  of  the  passage  of  this  ordinance 
Atlantic  City  had,  under  its  charter  authority  "to  provide  for  a  supply  of 
water."  Another  section  of  the  charter  of  Atlantic  City  clothed  its  city 
council  with  the  power  '*to  order  the  raising,  and  [to]  c^iuse  to  be  raised,  by 
tax,  from  year  to  year,  such  sum  or  sums  of  money  as  they  shall  deem  expedi- 
ent for  defraying  the  expenses  of  supplying  the  said  city  with  water. "  After 
city  council,  under  the  authority  first  cited,  liad  passed  the  ordinance  in  ques- 
'tion,  the  power  conferred  by  the  latter  section  became  as  to  subsequent  coun- 
cils an  imperative  duty.  The  rule  of  law  is  well  established  that  a  municipal 
power,  couched  in  words  permissive  in  form^  becomes  mandatory  whenever 
the  municipal  body  takes  action  demanding  for  its  accomplishment  the  exer- 
cise by  it  of  suci)  power.  In  an  early  gasq  in  the  United  States  supreme 
court,  {Mmor  v  JBank^)  Mr.  Justice  6tory  speaks  of  this  as  **a  well-known 
rule  in  the  construction  of  statutes."  1  Pet.  64.  In  Mason  v.  Fearson,  9 
How.  250,  Mr.  Justice  Woodbury  says:  "In  the  case  of  a  law  and  of  public 
officers,  and  as  to  acts  affecting  third  persons,  the  authority  thus  conferred 
viz.,  permissive  or  discretionary,  must  be  construed  to  be  peremptory."  In  a 
later  case,  (Hock  Island  v.  U  8.,  4  Wall.  4^5,)  the  language  of  the  statute 
was  almost  identical  with,  and  the  circumstances  not  different  in  principle 
from,  the  present  case.  In  h.s  opinion  Mr.  Justice  6watne says:  '•The con- 
clusion to  be  deduced  from  the  authorities  is  that  when  power  is  given  to 
public  officials  in  the  language  of  the  act  before  us,  or  in  equivalent  language, 
whenever  the  public  interest  or  individual  rights  call  for  its  exercise,  the 
language  used,  though  permissive  in  form,  is  in  fact  peremptoiy."  '*This 
rule  is  the  settled  law  of  both  countries. "  The  rule  thus  laid  down  has  found 
application  in  innumerable  cases  in  the  federal  and  state  courts,  and  has  been 
recognized  and  applied  in  cases  in  this  state.  Minor  v.  Bank^  1  Pet.  64; 
Mason  v.  Feamon,  9  How.  250;  Rook  Island  v.  U.  S,,  4  WalL  435;  Galena 
V.  Amy,  5  Wall.  705;  U.  8.  v.  New  Orleans,  98  U.  8.  381;  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch,  114;  Hurford  v.  Omaha,  4  Neb.  350;  Veazie  v.  China, 
50  Me.  526;  Ohio  v.  Chase,  6  Ohio  St.  530;  Coy  v.  Lyons,  17  Iowa,  1;  Reed  v. 
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BainWdge,  4  K.  J.  Law,  358;  Befple  v.  Blizt^leth,  27  N,  J.  Law,  407;  8taU 
V.  Newark,  28  N.  J.  Lav,  491.  When  we  consider  that,  in  tlie  great  major^ 
ity  of  cases  in  which  this  rule  is  applied  to  compel  the  raising  of  money  by 
municipal  bodies,  the  power  to  tax  was  only  inferentially  assumed  from  the 
power  to  create  the  obligation,  no  dpuhts  can  ,be  entertained  as  to  its  applica- 
bility to  a  case  like  the  one  before  us,  in  which  the  power  to  tax  is  specific- 
ally conferred  for  a  particular  purpose  and  the  mode  of  its  exercise  clearly 
indicated.  The  language,  then,  of  the  charter  of  Atlantic  City,  permitting 
the  city  council  to  raise  from  year  to  year  a  tax  for  the  purpose  of  defraying 
the  expenses  of  their  water  supply,  became,  by  the  act  of  the  city  council  in 
contracting  for  such  a  water  supply  to  be  paid  for  in  such  a  manner,  a  man- 
date, obedience  to  which,  in  construing  the  powers  of  the  city,  must  be  pre* 
sumed,  disobedience  to  which  could  cei*tainly  confer  no  powers  greater  than 
those  consistent  with  compliance.  An  illustration  of  this  doctrine,  viz.,  that 
a  permissive  power  thus  made  mandatory  will  be  construed  in  the  light  of 
what  is  thus  commanded,  whether  in  fact  it  was  done  or  not,  is  found  in  the 
case  of  State  v  Newark,  28  N.  J  Law,  491.  In  that  case  the  amended  char- 
ter of  the  city  of  Newark,  passed  March  11, 1857,  conferred  upon  city  council 
power  by  ordinance  to  lay  out  streets.  A  subsequent  act  of  the  legislature 
authorized  in  permissive  language  the  appointment  by  city  council  of  five 
commissioners  who,  when  appointed,  should  have  exclusive  power  to  lay  out 
streets  and  highways.  City  council  appointed  these  commissioners,  but  be- 
fore doing  so,  they,  by  ordinance,  laid  out  a  certain  street.  Upon  certiorari 
this  ordinance  was  held  to  be  void,  although  passed  before  the  city  availed  it- 
self of  the  power  to  appoint  the  commissioners,  upon  the  ground  that,  the 
permissive  la^iguage  of  the  act  being  in  law  mandatory,  city  council  could 
not  neglect  to  obey  its  mandate  to  give  to  their  acts  a  significance  inconsist- 
ent with  obedience  to  it.  In  the  case  before  us,  upon  application  of  these 
principles,  the  only  council  not  called  upon  to  raise  a  water  tax  was  the  coun- 
cil which  gave  consent  to  the  incorporation  of  the  supplying  company,  the 
raising  of  this  tax  being,  by  the  terms  of  the  charter,  a  power  to  be  exercised 
from  year  to  year  for  the  purpose  of  defraying  the  expense  current  of  water 
as  supplied.  These  views  as  to  the  powers  and  duties  of  successive  councils 
of  Atlantic  City,  under  Its  charter,  are  in  accord  with  the  opinion  of  the  su- 
preme court  in  tlie  case  of  Water  Works  Co,  v  Atlantic  City,  48  N  J  Law, 
378,  6  Atl.  Rep.  24,  in  which  the  question  was  directly  ruled.  "The  author- 
ity." said  Chief  Justice  Beasley,  in  delivering  the  opinion  of  the  court  in 
that  case,  "to  provide  water  for  the  public  is  given  to  common  council  by  a 
previous  section  of  their  charter,  and  consequently  the  clause  [giving  the 
power  to  raise  water  tax  from  year  to  year]  has  not  the  restrictive  effect  as- 
cribed to  it.  The  power  to  raise  money  annually  is  quite  as  consistent  with 
an  agreement  calling  for  annual  payments  throughout  a  series  of  years  as  it 
is  with  an  agreement  for  but  a  single  year."  My  conclusions  upon  this 
branch  of  the  case  are  that,  at  the  time  of  the  passage  of  this  ordinance,  At- 
lantic City  possessed  all  the  powers  necessary  to  enable  it  to  provide  for  a 
supply  of  water  in  the  manner  in  which  it  did;  and  to  raise,  by  taxation,  from 
year  to  year,  the  tax  to  defray  the  rentals  contemplated  by  this  ordinance; 
and  that  by  exercising  the  former  power  it  compelled  itself  to  employ  the  lat- 
ter one;  and  that  upon  the  question  of  the  possession  of  powers  the  subse- 
quent conduct  of  the  city  is  devoid  of  significance;  and  that  the  debt  now 
claimed  by  Atlantic  City  to  be  in  excess  of  its  charter  limit  was  not  a  debt 
created  in  excess  of  the  powers  of  the  city,  but  results  solely  from  the  city's 
lawless  defiance  to  its  own  mandates. 

But  it  is  further  urged  that  this  ordinance  is  void  because  it  was  a  crime 
for  the  city  council  to  vote  for  it.  This  contention,  which  is  not  considered 
in  the  opinion  delivered  in  the  court  below,  proceeds  upon  the  ground  that 
Atlantic  City^  by  the  stipulation  in  the  proviso  upon  which  its  consent  to  thf 
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incorporation  of  the  water  company  was  conditioned,  incurred  an  obligation 
prohibited  by  an  act  entitled  "A  supplement  tp  an  act  entitled  <An  act  for  the 
punishment  of  crimes,"*  approved  February  7, 1876,  (P  L.  1876,  p.  16.)  The 
prohibition  of  this  criminal  act  is  against  voting  for  disbursements  where  the 
money  is  not  on  hand,  or  the  incurring  of  obligations  in  excess  of  the  fund  at 
the  disposal  of  council  for  that  purpose.  The  mischief  to  be  reached  is  the  in- 
curring of  municipal  debt  where  payment  could  be  made  or  provided;  and  the 
remedy  is  that  every  such  obligation  shall  be  preceded  by  the  power  to  meet 
it.  Within  the  scope  of  the  act  thus  construed  fall  all  obligations  which  can, 
i,  e.,  which  are,  capable  of  being  met  either  by  cash  in  the  treasury  or  by  an 
appropriation  of  money,  and  this  without  regard  to  any  futurity  of  payment 
arising  from  the  terms  of  the  obligation  itself.  State  v.  Halsted,  89  N.  J. 
Law,  402.  It  is  clear,  to  my  mind,  that,  adopting  tnis  construction,  the  pro- 
hibition of  tliis  criminal  act  does  not  extend  to  the  provisions  of  the  ordinance 
in  question,  for  the  reason  that  the  obligation  of  this  ordinance  is  not  of  the 
class  contemplated .  It  could  not  be  discharged  by  any  disbursement  of  money, 
no  matter  how  full  the  treasury,  nor  could  any  appropriation  of  moneys,  how- 
ever large,  be  provided  or  applied  to  the  purposes  of  the  obligation  by  the 
council  which  Incurred  it.  The  obligation  of  this  ordinance  of  1880  was  that 
when  the  water  works  should  be  completed,  in  1882,  and  ready  to  supply  wa- 
ter, Atlantic  City  would  be  a  consumer  to  an  amount  annually  varying  with 
the  needs  of  the  city,  and  that  for  water  so  supplied  an  annual  rental  at  a  fixed 
price  per  hydrant  might  be  charged.  This  proviso  (for  it  is  all  in  the  proviso) 
contemplated  no  debt.  It  created  no  present  liability  a  disbursement  could 
extinguish.  It  incurred  no  future  obligation  for  which  an  appropriation  in 
gross  could  be  made.  It  established  a  system  of  public  benefits  continuous  in 
character,  the  obligations  incident  to  which  would  arise  currently  in  the  future 
operation  of  the  system  to  be  met  by  current  taxation  under  a  powef  .contained 
in  the  city  charter  for  that  particular  purpose,  and  therein  specified  to  be  used, 
not  once  for  all,  but  from  year  to  year  The  considerations  which  led  to  the 
conclusion  that  this  ordinance  was  not  repugnant  to  the  charter  of  Atlantic 
City  on  the  ground  of  indebtedness  apply  with  equal,  if  not  greater,  force  here. 
The  case  of  State  v  HaUted  is  clearly  distinguishable  from  the  present.  In 
that  case  a  lot  of  land  for  a  court-house  was  purchased,  and  ordered  to  be  paid 
for  out  of  a  future  appropriation.  It  was  held  that  the  device  of  making  the 
payment  of  the  obligation  fall  due  in  the  future  did  not  strip  the  act  of  its  in- 
dictable character.  The  distinction  and  true  test  is  whether  the  futurity  of 
payment  is  the  result  of  the  convention  of  the  parties,  or  whether  it  arises 
inevitably  from  the  inherent  nature  of  the  obligation,  and  is  coupled  with  a 
power  to  meet  it  as  it  accrues.  In  the  former  case  the  statute  applies,  in  the 
latter  it  does  not.  A  lot  of  land  may  be  paid  for  when  purchased,  but  water 
rentals,  of  varying  amounts,  for  an  indefinite  series  of  years,  cannot  be  com- 
puted, much  less  covered,  by  an  appropriation  in  any  one  year;  nor  was  it  the 
intention  or  policy  of  the  law  to  throw  the  aggregate  buixien  of  an  entire  sys- 
tem of  continuous  public  benefits  upon  the  council  which  inaugurated  it.  Let 
any  one  attempt  to  suggest  the  form  and  amount  of  an  appropriation  as  of  the 
year  1880  to  meet  the  obligation  of  this  ordinance,  and  he  will  speedily  and 
surely  be  convinced  that  it  does  not  fall  within  the  purview  of  an  act  based 
upon  not  only  the  feasibility,  but  the  necessity  of  a  cash  disbursement  or  an 
antecedent  appropriation.  A  further  reason  why  this  act  did  not  prohibit  the 
passing  of  this  ordinance  is  because  the  city  council  had  the  power  to  meet 
the  only  obligation  it  incurred.  What  this  criminal  statute  demands  is  that 
where  the  means  required  to  meet  and  discharge  the  proposed  obligation  have 
to  be  created  or  called  into  existence  by  some  act  of  the  counsel  itself,  as  by  pro- 
viding the  mondy  necessary  for  a  disbursement,  or  the  levying  of  tax  for  the 
fund  for  an  appropriation,  such  money  or  such  fund  shall  be  in  hand  as  the 
<Mily  evidence  of  the  power  of  council  to  meet  the  obligation.    But  here  the 
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power  existed  in  the  charter  of  the  city,  and  the  time  and  mode  of  its  exercise 
were  specidcally  appoi  nted.  Council  could  n either  create,  alter,  nor  add  to  this 
Dower.  It  could  only  recognize  it,  and  act  accordingly.  This  done,  the  rule 
of  law  annexed  peremptorily  performance  to.promise,  and  the  power  in  the 
charter  became  part  of  the  ordinance  of  council.  It  cannot  be  maintained  in 
the  endeavor  to  bring  this  ordinance  within  the  ban  of  this  criminal  statute 
that  the  exercise  of  this  power  of  current  taxation  contained  in  the  charter 
should  have  preceded  the  passage  of  the  ordinance  requiring  its  future  exer- 
cise; for,  by  the  terms  of  the  clmrter,  its  exercise  is  to  be  from  year  to  year 
to  defray  current  expenses  of  water  as  supplied,  and  its  employment  did  not 
become  compulsory  or  even  possible  until  the  passage  of  the  ordinance.  Ev- 
ery motive  of  public  convenience  would  indicate  that  the  only  time  to  arrange 
the  details  of  an  annual  levy  of  a  specific  sum  for  water  rentals  would  be  after, 
not  before,  the  inception  of  the  enterprise,  and  the  determination  of  the  amount 
to  be  raised.  The  statute  of  1876  did  not  require  that  the  details  of  the  exe- 
cution of  the  power  to  meet  obligations  should  be  settled  before  an  obligation 
could  be  incurred,  but  only  that  the  power  to  meet  it  without  incurring  a  debt 
sliDuld  exist.  That  such  a  power  existed  in  this  case  is  nowliere  questioned. 
That  the  debt  arose  not  from  lack  of  power  to  meet  it,  but  from  refusal  of  coun- 
cils to  apply  the  power  they  had,  cannot  be,  and  is  not,  denied.  But  can  the 
fact  that  subsequent  councils  neglected  to  levy  tlie  tax  provided  for  by  their 
charter,  and  called  for  by  the  ordinance,  affect  the  right  of  a  prior  council  to 
recognize  and  act  upon  the  admitted  power  contained  in  the  charter?  An  act 
not  criminal  when  couimitted  cannot  become  so  by  the  subsequent  failure  of 
some  other  person  to  do  or  to  leave  undone  some  other  thing.  An  act  not 
tdt  a  Hires  when  passed  cannot  become  so  afterwards.  An  act  which  is  not 
tUtra  vires  if  the  municipality  uses  the  powers  it  possesses,  and  is  by  law  com- 
pelled to  UHC,  cannot  be  m-adeiUtra  vires  by  the  lawless  refusal  of  tlie  body  to 
employ  its' powers.  Ultra  vires  is  a  question  of  the  possession,  not  the  em- 
ployment, of  powers.  But  this  is  a  criminal  statute  now  involved,  and  will 
it  be  insisted  that  it  can  be  so  construed  as  to  make  it  a  crime  for  the  council 
to  have  passed  this  ordinance  without  first  formulating  the  details  and  passing 
a  scheme  for  current  taxation,  as  empowered  by  its  cliarter?  That  is  to  say, 
that  when  the  common  council  of  Atlantic  City  passed  this  ordinance,  while 
they  could  not  have  met  its  requirements  by  any  disbursement  of  money  or  by 
any  approoriation  of  money,  tliey  could  by  appropiiate  legislation  have  indi- 
cated tlie  manner  in  which  they  intended  to  avail  themselves  of  the  power 
given  by  their  charter  to  defray  the  annual  expenses  by  a  tax  raised  from  year 
to  year,  and  therefore  not  to  have  passed  such  appropriate  legislation  is  a 
crime  within  the  meaning  of  the  statute  of  1876.  By  the  act  of  contracting 
for  a  water  supply  the  city  had  compelled  itseli  to  employ  the  instrumentality 
contained  in  its  charter.  A  result  reached  by  operation  of  law  is  of  more 
binding  effect  than  a  repealable  act  of  municipal  legislation. 

A  complete  answer,  however,  to  such  a  construction  is  tiiat  this  is  a  statute 
detiiiing  a  crime.  To  substitute  appropriate  legislation,  or  any  such  notion 
for  appropriation  or  disbursement  of  money,  is  not  only  to  admit  that  the  act 
as  drawn  does  not  apply  to  this  case;  it  is  extending  the  scope  of  a  criminal 
definition  beyond  the  express  words  of  the  act.  This  cannot  be  done.  Lair 
V.  Killtner,  25  N.  J.  Law,  522.  The  result  of  these  views  would  be  to  ex- 
cept from  the  operation  of  this  criminal  statute  all  those  municipal  acts  which 
have  for  their  object  the  establishment  of  a  system  of  public  benefits  when- 
ever tlie  municipal  body  is  thereunto  authorized  by  its  charter  or  by  general 
leglshition,  and  is  by  the  source  of  its  power  directed  to  raise  currently  the 
expenses  incident  to  the  operation  of  such  system.  The  exception  thus  indi- 
cated would  include  not  only  systems  of  lighting,  gas,  electricity,  and  water 
wh  n  the  power  to  tax  accompanies  the  power  to  contract,  but  it  applies  also 
to  police  systems,  and  to  all  other  bodies  of  officials  holding  for  more  than  a 
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year  of  their  appointment  or  under  our  tenure  of  office  act;  for  if  in  all  cases 
appropriation  must  precede  obligation  tlie  greatest  embarrassment  will  follow 
in  these  cases,  if  to  the  questions  which  will  arise  from  indefinite  terms  of 
office,  we  add  tliose  likely  to  arise  as  to  the  legality  of  the  elections  or  appoint- 
ments and  of  the  acts  of  such  incumbents  and  the  liability  of  city  councilmen 
to  suffer  fine  and  imprisonment  for  participation  in  such  elections,  we  shall 
see  that  this  question  is  of  the  utmost  importance  to  municipalities  through- 
out the  state.  I  have  considered  this  question  as  if  this  ordinance  was  strictly 
amenable  to  the  provisions  of  the  crimes  act  of  1876,  but  in  reality  the  ques- 
tion is  not  so  broad.  Atlantic  City,  authorized  by  its  charter,  and  in  com- 
pliance witii  the  act  for  supplying  cities  with  water,  granted  by  ordinance  the 
formal  consent  which  established  between  the  two  corporations  the  relation  of 
supplier  and  consumer.  Unless  city  council  had  qualified  its  consent  with  some 
stipulation  as  to  the  quantity  of  water  it  should  have  supplied  to  it,  and  as  to 
the  price  it  should  be  charged  for  such  supply,  it  would  have  left  the  city  en- 
tirely at  the  mercy  of  a  corporation  which,  by  its  own  act,  it  had-  placed  beyond 
the  reach  of  competition.  To  have  omitted  to  throw  this  protection  around  its 
grant  would  have  been  negligent  in  the  extreme.  As  was  said  by  Mr.  Justice 
Magie,  ill  Davis  v  Harristm,  46  N.  J.  Law,  85:  "It  is  difficult  to  perceive 
why  consent  of  the  municipal  corporation  was  made  requisite  unless  to  enable 
it  to  provide  against  exoibitant  charges  on  the  part  of  the  company  which, 
after  consent  once  given,  would  practically  be  possessed  of  a  monopoly,  and 
could  exact  what  terms  it  chose."  The  provisions  against  extortion,  which 
cannot  but  meet  with  judicial  approval,  form  in  the  present  case  the  sole  and 
only  ground  of  objection  to  the  ordinance  which  embodies  tliem,  so  that  the 
question  really  presented  for  determination  on  this  record  is  whether  a  city 
council,  empowered  by  its  charter  to  contract  for  a  supply  of  water,  and  di- 
rected to  raise  from  year  to  year  the  current  expenses  of  such  supply,  is  guilty 
of  a  crime  if,  in  lawfully  consenting  to  incorporation  of  a  supplying  company, 
it  protects  its  city  from  extortion  by  a  proviso  which  stipulates  the  price  and 
minimum  quantity  of  water  to  be  furnished.  I  cannot  think  that  the  obli- 
g:ation  thus  incidentally  arising  is  witliin  the  prohibition  of  the  act  in  ques- 
tion. I  shall  vote,  therefore,  to  reverse  the  judgment  rendered  in  the  supreme 
court. 


(64  N.  H.  672) 

Hunter  v.  Carroll, 

(Supreme  Court  of  New  Hampshire,    Cheshire.    July  19, 1888.) 

BquiTT—JuBisDicTioN-— Mistake— HousBS  Built  Over  Like— Rsmovai.. 

Equity  will  not  order  the  removal  of  buildings  which,  by  an  innocent  mistake  as 
to  the  line,  have  been  placed  a  little  upon  the  plaintiff's  land,  where  it  appears  that 
the  damage  caused  to  the  defendant  by  such  an  order  will  be  greatly  dispropor- 
tionate to  the  Injury  of  which  the  plaintiff  complains. 

Bill  in  equity  praying  that  the  line  between  land  of  the  plaintiff  and  de- 
fendant be  established,  and  that  the  defendant  be  ordered  to  remove  two 
houses  which  are  situated  partly  upon  the  plaintiff's  land.  Facts  found  by  a 
referee.  The  defemlant  lias  two  houses  which  extend  over  the  line,  the  north- 
erly one,  at  its  north-west  corner,  seven  and  forty-five  hundreiilhs  feet,  the 
southerly  one,  at  its  south-west  corner,  four  and  ninety-five  hundredths  teet. 
The  defendant  purchased  the  land  for  the  purpose  of  putting  the  south  build- 
ing upon  it,  and  acted  innocently,  and  with  no  intent  to  trespass  upon  the 
plaintiff  in  putting  it  there,  supposing  it  was  on  her  own  land.  The  plain- 
tiff knew  the  building  was  being  put  on  the  lot  by  the  defendant,  and  made 
no  objection,  not  knowing  where  the  line  was.  A  strip  of  land  west  of  the 
defendant's  buildings,  10  feet  wide,  which  would  include  the  part  of  the 
plaintiff's  land  on  which  the  defendant's  buildings  now  stand,  is  worth  $10. 
The  location  of  the  line  has  been  heretofore  established  in  a  suit  at  law  be- 
V.  16A.no.  1—2 
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tween  the  parties.  The  court  entered  a  decree  in  substance  that,  if  the  plain- 
tiff files  with  the  clerk,  before  June  1,  1888,  a  deed  of  quitclaim  or  release  to 
the  defendant  of  a  strip  of  land  10  feet  in  width  across  the  easterly  end  of  her 
lot,  and  adjoining  the  defendant's  land,  judgment  is  to  be  entered  on  the  re- 
port for  the  plaintiff  for  $13  damages  and  taxable  costs.  If  the  plaintiff  re- 
fuses to  make  such  conveyance,  the  bill  is  to  be  dismissed,  with  costs  for  the 
defendant.  To  this  order  and  decree  the  plaintiff  excepted. 
J?.  /.  Temple,  for  plaintiff.    Leonard  Wellington,  for  defendant. 

Blodqett,  J  The  plaintiff  can  take  nothing  by  her  exception.  The  in- 
consequential injury  reported  by  the  referee  may  apparently  be  fully  compen- 
sated, and  the  land  itself  recovered  in  proceedings  at  law,  but  if  not,  the 
manifest  object  of  this  proceeding  being  to  compel  the  defendant  to  pay  an 
exorbitant  price  for  the  narrow  strip  of  land  upon  which,  through  mutual 
mistake,  her  two  houses  are  partly  situate,  and  which  is  comparatively  val- 
ueless except  for  purposes  of  litigation,  or  subject  her  to  great  inconvenience 
and  expense  in  removing  the  buildings,  equity  will  not  aid  in  this  attempted 
act  of  oppression,  and  will  not  take  jurisdiction  to  give  the  plaintiff  redress 
other  than  that  afforded  her  by  the  alternative  decree  made  at  the  trial  term. 
See  Wason  v  Sanborn,  45  N.  H.  169;  Clark  v.  Society,  46  N.  H.  272,  275, 
276;  Bassett  v.  Manvfacturing  Co.,  47  N.  H.  426,  439, 441, 443.  Exception 
overruled. 

Glare,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  595) 

Canaan  v.  Grafton  County. 
(Supreme  Court  of  New  Hampshi/re.    Grafton.    July  19, 1888.) 
Poor  and  Poor-Laws— Settlembni>— By  Payment  op  Tax. 

In  gaining  a  legal  settlement  under  Gen.  Laws  N.  H.  c.  81,  §  1,  providing  for  the 
gaining  a  settlement  by  residence  and  payment  of  poll  tax  for  seven  years,  it  is 
immaterial  that  the  pauper  was  taxed  by  a  wrong  name. 

Petition  to  be  reimbursed  for  the  sum  of  ^134.50,  expended  for  the  support 
of  one  George  P.  McCormick,  a  poor  person.  Said  McCormick  resided  in  Ca- 
naan from  some  time  in  1872  until  his  death,  in  March  1888,  and  was  taxed 
for  liis  poll  there  in  1873  and  1874,  under  the  name  of  James  McCormick. 
He  paid  all  taxes  legally  assessed  on  his  poll  and  estate,  including  those  as- 
sessed against  him  by  tiie  name  of  James  McCormick,  during  the  above  seven 
years.    His  true  name  was  George  P.  McCormick. 

G.  W.  Murry,  for  plaintiff.     Chase  cfe  Streeter,  for  defendant. 

Clark,  J.  McCormick  acquired  a  legal  settlement  in  Canaan  by  resid- 
ing in  the  town  and  being  taxed  for  his  poll  for  seven  years  in  succession, 
and  paying  all  taxes  legally  assessed  on  his  poll  and  estate  during  that  time. 
Gen.  Laws,  c.  81,  §  1.  It  is  immaterial  that  he  was  taxed  by  the  name  of 
James  McCormick  in  the  years  1873  and  1874.  George  McCormick  was  the 
person  intended  to  be  taxed,  and  the  tax  was  assessed  against  him  by  the 
name  of  James  McCormick,  and  paid  by  him.  Whether  the  mistake  in  the 
name  was  accidental  or  intentional,  it  did  not  invalidate  the  tax.  Sauoyer  v 
Gleason,  59  N.  H.  140;  Vandyke  v.  Carleton,  61  N.  H.  574.  The  error  was 
one  of  form  merely,  and  the  assessment  appears  to  have  been  satisfactory  to 
McCormick  from  his  payment  of  the  taxes  without  objection,  and  the  town 
having  made  the  assessment  in  that  form,  and  having  collected  and  appro- 
priated the  taxes  of  1873  and  1874,  ought  not  now  to  be  permitted  to  ques- 
tion the  vjilidity  of  tlie  assessment.  West  v.  Errol,  58  N.  H.  233;  Cogswell 
V.  Bank,  59  N.  H.  43.    Judgment  for  the  defendant. 

Carpenter,  J.,  did  not  sit.    The  others  concurred. 
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(W  N.  H.  581) 

WlSTNiPISSIOaEB  PAFEIi  CO.  V.  MABSH. 
{Supreme  Court  cf  New  Hampshire,    Merrimack.    July  19, 1888.) 

COVBNANTS— AOA.IN8T  IkOUMBRANCBS— OOSTB  OF  BbMOVAL. 

A  grantee  of  land  cannot  recover  against  a  former  grantor,  witb  full  corenanta 
of  warranty,  expenses  which  he  has  incurred  in  a  proceeding  to  set  aside  a  collect- 
or's deed  of  the  premises,  made  upon  a  sale  for  a  tax  assessed  to  the  gri^ntor  before 
the  execution  of  his  deed  of  warranty,  where  it  appears  that  the  grantor  had  no 
notice  otthe  proceeding,  and  the  valiaity  of  the  tax  sale  was  not  established. 

Appeal  from  probate  court,  Merrimack  county. 

Appeals  from  the  disallowance  of  claims  against  the  estate  of  Sylvester 
Marsh,  deceased,  by  the  commissioner  of  insolvency. 
Daniel  Barnard,  for  plaintiff    Bingham  <&  Mitchell,  for  defendant. 

ClarK;  J.  The  plaintiffs,  who  are  the  owners  of  a  tract  of  land  in  Craw- 
ford^s  Purchase,  claim  to  recover  of  the  estate  of  Sylvester  Marsh,  a  former 
owner  and  the  grantor,  with  covenants  of  warranty  of  the  plaintiffs'  gran- 
tor, expenses  incurred  in  a  proceeding  instituted  by  them  to  annul  a  tax  deed 
of  Crawford's  Purchase  and  Chandler's  Purchase,  given  upon  a  sale  for  taxes 
assessed  against  Marsh  previous  to  the  conveyance  by  him  to  the  grantor  of 
the  plaintiffs.  It  appears  that  the  suit  to  set  aside  the  tax  deed  was  insti- 
tuted without  notice  to  Marsh,  and  that  neither  he,  in  his  life-time,  nor  his 
representative  since  his  decease,  was  a  party,  or  was  notified  to  become  a 
party  to  it,  and  that  the  suit  was  settled  by  agreement  of  the  parties  by  a  de- 
cree that  the  tax  deed  be  annulled  and  canceled,  and  that  no  costs  should 
be  allowed  to  either  party.  Upon  these  facts  the  plaintiffs'  claim  cannot  be 
sustained.  It  does  not  appear  that  there  was  any  incumbrance  upon  the  land 
when 'the  action  was  commenced.  The  validity  of  the  adverse  tax  title  has 
never  been  established  in  any  way,  and  Marsh's  estate  cannot  be  charged  with 
the  costs  and  expenses  of  a  suit  commenced,  prosecuted,  and  settled,  without 
direction  or  authority  from  him.  Under  these  circumstances  it  is  unneces- 
sary to  consider  whether,  under  any  circumstances,  the  plaintiffs  could  have 
maintained  an  action  upon  the  covenants  contained  in  Marsh's  deed  to  their 
grantor.    Judgment  for  the  defendant. 

AiXEN,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  523)  ^ 

NORRIS  t>    NORRIS. 

(Sv/preme  Cowrt  of  New  Hampahfre,    Carroll.    July  19. 1888.) 

DivoBOE— Jurisdiction. 

A  divorce  will  not  be  decreed  in  New  Hampshire  for  a  cause  which  arose  out  of 
the  state  at  a  time  when  the  libelant  did  not  reside  in  the  state,  and  neither  party 
had  a  domicile  there. 

Libel  for  divorce,  filed  March  29,  1888,  alleging  extreme  cruelty  as  the 
giound  of  divorce.  June  10,  1868,  the  parties,  having  their  domicile  in  Can- 
ada, were  married  at  Newport,  Vt.  They  lived  togetlier  as  husband  and  wife 
until  October,  1886,  having  their  domicile  in  Canada  from  the  time  of  their 
marriage,  except  about  the  year  1881,  when  they  lived  for  one  year  in  Ver- 
mont. The  libelee  treated  his  wife  with  extreme  cruelty,  for  which  reason 
she  left  him  in  October,  1886,  Since  their  separation  he  has  resided,  and  still 
resides,  in  Canada.  She  resided  in  Canada  until  Decembei  ,1886,  when  she 
removed  to  Vermont,  and  resided  there  until  she  removed  to  Sandwich,  in 
this  county,  where  she  has  resided  and  had  her  home  since  March  28, 1887. 

David  H.  HUl,  for  libelant. 

Glare,  J.  A  divorce  will  not  be  decreed  for  a  cause  which  arose  out  of 
the  state  at  a  time  when  the  libelant  did  not  reside  here.     The  alleged  cause 
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of  divorce  arose  out  of  tbe  state  when  neither  of  the  parties  had  a  domicile  in 
the  state,  and  the  court  has  no  jurisdiction  of  the  cause.  Fass  y.  Foag^  58  N. 
H.  283*  and  cases  cited.    Libel  dismissed. 

Smith,  J.»  did  not  sit.    The  others  concurred. 

(64  N.  H.  648) 

STATB  V.  HOBAN. 

{Supreme  Cowrt  of  New  HampaMre.    HUlsborongh.    July  10, 1888.) 

1.  FOBOBKT— lNDIOTHlSNT~VA.BIi.NOB. 

An  indiotment  which  oharges  the  defendant  with  forging  an  Instrument  purports 
ing  to  be  signed  by  A.,  and  sets  out  an  instrument  purporung  to  be  signed  by  B.,  is 
bad,  on  demurrer,  for  repugnancy. 
9.  Same— Dbsgbiption  of  Instbumbnt. 

Under  Oen.  Laws  N.  H.  c.  276,  §  1.  making  it  a  crime  to  counterfeit  any  warrant, 
order,  or  request  for  the  payment  of  money,  or  the  delivery  of  any  property  or  writ- 
ing of  value,  an  indictment  for  forging  an  application  for  an  insurance  policv  is  bad 
which  does  not  aver  in  the  language  of  the  statute  that  the  policy  was  a  writing  of 
value.^ 

Indictment  cliarging  that  the  defendant  on,  etc.,  at,  etc.,  "with  force  and 
arms  did  falsely  make,  counterfeit,  and  sign  a  certain  application  to  the  Met- 
ropolitan Life  Insurance  Ck)mpan7  for  a  policy  of  insurance,  to  be  issued  by 
Bald  company,  purporting  to  be  made  and  signed  by  one  James  Jennings, 
which  said  false  and  counterfeit  application  is  as  follows,  to-wit,  ♦  ♦  ♦ 
with  intent  to  defraud  said  company,  contrary,*'  etc.  The  defendant  de- 
murred. 

Sulloway  (&  Topliff,  for  defendant.  22.  M.  Wallace  and  Burnham  <&  Brotcn^ 
for  the  State. 

Smith,  J.  The  indictment  charges  the  defendant  with  counterfeiting  an 
application  for  a  policy  of  insurance  purporting  to  be  signed  by  James  Jen- 
nings. The  instrument  set  out  purports  to  be  signed,  not  by  James  Jen* 
nings,  but  by  Kate  Kelly,  and  to  be  her  application  for  a  policy  of  insurance 
upon  tiie  life  of  James  Jennings.  As  the  name  of  the  applicant  in  the  pur* 
port  clause  of  the  indictment  varies  from  the  name  given  in  the  tenor  clause, 
the  repugnance  is  fatal.  2  Bish.  Grim.  Proc.  (8d  Ed.)  §  416;  Rexy.Hunter^ 
Russ.  &  B.  511;  The  King  v.  Jones,  1  Doug.  300;  State  v.  Clark,  28  N.  H. 
429.  The  allegation  that  it  Is  the  application  of  James  Jennings  is  descrip- 
tive, and  cannot  he  rejected.  Com.  v.  Ray,  3  Gray,  441;  State  v.  Sherburne, 
59  N.  U.  99.  The  indictment  is  bad  also  because  it  does  not  show  on  its  face 
that  the  instrument  is  one  of  which  forgery  can  be  committed.  The  statute 
makes  it  a  crime  to  counterfeit,  among  other  writings,  "any  warrant,  order, 
or  request  for  the  payment  of  money,  or  the  delivery  of  any  property,  or  writ- 
ing of  value."  Gen.  Laws,  c.  276,  §  1  The  indictment  does  not  allege  that 
the  insurance  policy  requested  is  either  of  tbe  writings  mentioned  in  the  stat- 
ute. It  should  have  averred  in  formal  and  appropriate  language  that  the 
policy  is  a  writing  of  value.    Demurrer  sustained. 

AiiLBN,  J.,  did  not  sit.    The  others  concurred. 

1  As  to  the  form  and  sufflctenoy  of  an  indictment  or  information,  see  State  v.  Hupp, 
(W.  Va.)  6  S.  B.  Bep.  919,  and  note;  Hensley  v.  Com.,  (Ey.)  9  S.  W.  Rep.  — :  State 
V.  Carville,  (Me.)  U  AtL  Rep.  942,  and  note. 
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(64  N.  H.  6S4) 

Perkins  v.  Bubi«et.i 
(Supreme  Ccurt  of  New  Hampshire,    CarrolL   July  10, 1888.) 

Hbw  Triai/— MisooyDUOT  or  CJounsel— AbouKbnt. 

It  is  ground  for  setting  aside  a  verdict  that  counsel  for  the  prevailing  party,  in 
his  elosinff  address  to  the  jury,  said  that,  if  the  jury  knew  how  the  plaintiii  and  his 
father  and  brother  (who  were  witnesses  for  him)  were  regarded  in  the  vicinity  in 
which  they  lived,  he  would  be  willing  to  submit  the  case  without  argument.* 

Trover  for  a  horse.  Trial  by  jury.  The  plaintiff  and  his  father  and  brother 
testified  in  reference  to  important  matters  of  fact  which  were  in  dispute'  be- 
tween tlie  parties.  Tlie  det'enilant's  counsel,  in  his  closing  argument,  said  it 
was  unfortunate  that  jurors  were  called  upon  to  decide  cases  between  parties 
that  were  strangers  to  tliein,  and  expressed  great  regret  tliat  the  jury  did  not 
live  in  tlie  vicinity  of  tlie  plaintiff  and  his  father  and  brother,  and  that  they 
did  not  known  liow  they  were  regarded  in  tlie  vicinity  in  which  they  live;  for. 
If  they  did,  he  woulti  be  willing  to  submit  the  case  without  argument.  The 
plaintiff's  counsel  objected  tliat  this  was  not  a  proper  line  of  argument.  The 
defendant's  counsel  did  not  proceed  further  upon  t!mt  point.  Verdict  for  the 
defendant,  wliicii  the  plaintiff  moves  to  set  aside,  and  for  a  new  trial  because 
of  the  foregoing  conduct  of  counsel. 

E,  A.  i&  U.  B.  Uibbard  and  iS,  D.  Quarles,  for  plaintiff.  J.^A.  Bdgerly 
and  Beacham  i&  Foote,  for  defendant. 

Blodoett,  J.  The  statement  by  defendant's  counsel  in  his  argument  to 
the  jury,  that  if  they  knew  how  the  plaintiff  and  his  father  and  brother  **are 
regarded  in  the  vicinity  in  which  they  live,  ♦  *  ♦  he  would  be  willing 
to  submit  the  case  without  argument,"  was,  in  effect,  a  declaration  that  tlie 
reputation  of  the  plaintiff  and  his  witnesses  was  bad  in  the  vicinity  of  their 
homes,  and  was  known  to  be  such  by  the  counsel  himself.  This  declara- 
tion, not  being  evidence,  was  plainly  without  the  bounds  of  legitimate  ad- 
vocacy,  and  from  its  character  inevitably  tended  to  prejudice  the  plaintiff's 
case,  and  to  deprive  him  of  that  fair  and  impartial  trial  to  which  all  parties 
are  entitled  as  of  ri>rht.  When,  therefore,  objection  was  made,  counsel  was 
bound  to  do  everything  necessary  to  be  done  to  rectify  his  wrong.  He  was 
legally  and  equitably  bound  to  prevent 'his  statement  having  any  effect  upon 
the  verdict.  This  he  could  not  do  without  explicitly  and  unqualifiedly  ac- 
knowledging his  error,  and  withdrawing  Ids  statement  in  a  manner  that  would 
go  as  far  as  any  retraction  could  go  to  erase  from  the  minds  of  the  jury  the 
impressions  his  statements  were  calculated  to  make.  ♦  ♦  4i  It  was  his 
duty  to  request  the  court  thai  they  should  be  instructed  that  the  unsworn 
statement  was  not  evidence,  and  could  have  no  weight  in  favor  of  the  party 
improperly  making  it.  The  other  party  does  his  duty  when  he  objects  to  the 
wrong  indicted  upon  hiui,  and  does  not  allow  it  to  be  understood  that  he 
waives  his  objection.  Bullard  v.  Railroad,  64  N  H.  27, 82,  5  Atl,  Rep.  838. 
But  counsel  did  nothing  to  rectify  his  wrong.  He  neither  retracted  his  state- 
ment, nor  requested  the  court  to  instruct  the  jury  to  disregard  it;  and,  so  far 
as  appears,  they  were  not  so  instructed.  The  first  exception  is  therefore  sus- 
tained. See,  generally,  HUliard  v.  Beattie,  59  N  H.  462;  Cross  v.  Grant, 
62  N.  H.  — ;  Martin  v.  State,  68  Miss.  505,  56  Auier  Kep.  812,  and  note. 
The  remaining  exception  need  not  be  considered.    Verdict  set  aside. 

Smith,  J.,  did  not  sit.    The  others  concurred. 

1  Reported  by  W.  S.  X^add,  official  reporter  of  the  New  Hampshire  supreme  court. 

'On  the  subject  of  misconduct  of  counsel  in  argument  as  ground  for  new  trial,  see 
Lane  v.  Stato^  ^Ala.)  4  South.  Rep.  780,  and  cases  cited  in  note;  Railws^  Co.  v.  Cooper, 
(Tex.)  S  8.  W.  Rep.  6S,  and  note. 
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(64  N.  H.  605) 

•  Farr  t.  Smitt.* 
(Suprigme  Cfeurt  of  New  HampaMre,    Ctoos.    July  19, 1888.) 
Depositions— Failubb  to  Takb— Pbnai/ty. 

Th«  penalty  provided  by  Gen.  Laws,  o.  229,  §  10,  of  25  cents  a  mile  for  the  travel 
each  way  of  a  party  or  his  attorney  to  attend  the  taking  of  depositions,  when  no 
deposition  is  taken,  cannot  be  recovered  for  the  travel  of  the  general  business  agent 
of  the  party  for  that  purpose. 

Debt,  to  recover  the  penalty  providied  by  Gen.  Laws,  c.  229,  §  10.  Facts 
agreed.  In  1880  a  suit  was  pending  in  favor  of  this  defendant,  and  another 
against  this  plaintiff,  a  deputy-sheriff,  wherein  one  Barron  was  defendant  in 
interest.  The  plaintiffs  in  that  suit  gave  notice  for  the  taking  of  depositions 
at  Hill,  on  June  17,  1880;  but,  on  arriving  at  the  place  of  caption,  it  was 
found  that  the  witness  whose  deposition  they  proposed  to  take  was  so  sick 
that  he  could  not  give  it.  Ira  S.  M.  Gove,  who  was  in  the  employ  of  Barron 
as  a  general  agent  in  his  business,  was  sent  by  him  to  Hill  to  attend  the  cap- 
tion, and  he  traveled  there  and  back,,  120  miles  each  way,  for  that  purpose. 
This  suit  is  to  recover  26  cents  a  mile  for  the  240  miles  so  traveled.  Govq 
was  not  an  attorney  of  any  court. 

Drew  d  Jordan,  for  plaintiff.    Wm,  d  E,  Heywood,  for  defendant. 

Clark,  J.'  "if  any  party,  after  giving  notice  to  the  adverse  party,  as 
aforesaid,  neglects  or  refuses  to  take  a  deposition,  such  adverse  party  may  re- 
cover twenty-five  cents  a  mile  for  actual  travel  of  himself  or  his  attorney  to 
attend  the  same,  by  action  on  the  case,  unless  seasonably  notified  in  writing, 
signed  by  the  party  giving  such  notice,  that  such  deposition  will  not  be  taken. '' 
Gen.  Laws,  c.  229,  §  10.  The  penalty  is  given  only  when  the  attendance  is 
by  the  party-or  his  attorney  at  law.  A  recovery  may  be  had  for  the  actual 
travel  of  the  party  himself  or  his  attorney,  but  there  is  no  provision  for  a  re- 
covery for  the  travel  of  an  agent  who  is  not  an  attorney.  Section  4  of  the 
same  chapter  provides  that  when  the  adverse  party  resides  out  of  the  state, 
or  more  than  20  miles  from  the  place  of  caption,  or  from  the  party  proposing 
to  take  the  deposition,  notice  may  be  given  to  his  agent  or  attorney;  and  sec- 
tion 5  declares  that  **  no  person  shall  be  deemed  an  agent  or  attorney  for  this 
purpose,  unless  he  has  indorsed  the  writ  or  summons  to  be  left  with  the  de- 
fendant in  the  cause,  or  appeared  for  his  principal  before  the  court,  justice, 
referees,  or  arbitrators,  where  the  action  is  pending,  or  given  notice  in  writ- 
ing that  he  is  such  attorney  or  agent."  Gove  was  not  the  agent  or  attorney 
of  the  party,  within  the  terms  of  this  statute,  and  he  was  not  an  attorney  at 
law.  If  the  party  had  resided  out  of  the  state,  a  notice  to  Gove  of  the  taking 
of  the  depositions  would  have  been  insufficient,  and  a  notice  to  him  that  the 
depositions  would  not  be  taken  would  have  been  equally  insufficient.  Gove 
was  not  the  attorney  of  the  party  within  the  meaning  of  Gen.  Laws,  c.  229, 
§  10,  and  there  should  be  judgment  for  the  defendant. 

Carpenteh,  J.,  did  not  sit.    The  others  concurred. 

(80  Me.  404) 

BOGERS  «.  MaRSTON.* 
{Suvreme  JvjdicUil  Cawrt  of  Maine,    June  12, 1888.) 

Executors  and  Adhinistratobs — Accounting — Citation  —  Heir  at  Law  of  Testa- 
tor. 
An  heir  at  law  of  a  testator  may  have  a  contingent,  though  not  a  direct,  iuterest 
'  in  the  estate,  and  as  such  is  authorized  to  petition  the  probate  court  that  the  execu- 
tor be  requested  to  render  his  final  account.  * 

>  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court, 
•Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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On  report  from  snpreme  judicial  court*  Cumberland  county. 

Probate  appeal.  Petition  by  heir  at  law  tbat  respondent  be  required  to  file 
his  final  account  as  executor.  The  probate  court  denied  the  petition,  and  an 
appeal  was  taken. 

John  A.  Wateiman  and  C.  W.  Ooddard,  for  appellant.  Wilbur  F.  Lunt^ 
for  appellee. 

LiBBEY,  J.  The  matters  in  contention  between  the  parties  in  this  case 
arise  in  the  settlement  of  the  estate  of  Grispus  Graves,  who  died  testate  in 
1879.  His  will  was  probated,  and  the  respondent  was  duly  appointed  and 
qualified  as  executor  in  April  of  that  year  By  his  will  the  testator  first  pro- 
vided that  his  brother,  Ebenezer  C.  Graves,  have  his  maintenance  out  of  his 
estate  dunng  his  life.  The  second  clause  in  the  will  is  as  follows:  *' After 
the  decease  of  said  Ebenezer,  I  give,  devise,  and  bequeath  to  school-district 
number  five,  in  the  town  of  Falmouth,  all  the  residue  of  my  estate,  both  real 
and  personal,  wherever  the  same  may  be  found,  for  the  purpose  of  educating 
the  children  of  said  district."  Ebenezer  died  September  1884.  On  the  third 
Tuesday  of  Februaiy,  1885,  the  respondent  settled  in  probate  court  his  first 
account  as  executor,  by  which  there  appeared  in  his  hands  a  balance  of 
$5,405.38.  The  petitioner  is  of  next  of  kin  and  one  of  the  heirs  at  law  of 
said  Grispus  Graves,  and  in  April,  1886,  she  petitioned  the  probate  court  that 
said  executor  be  required  to  settle  his  final  account  of  his  administration  of 
said  estate.  In  June,  1886,  the  respondent  appeared,  and  filed  his  answer  to 
thepHition,  claiming  that  the  petitioner  had  not  by  law  nor  by  the  provis- 
ions of  the  will  any  interest  in  the  estate.  In  support  of  his  answer  the  re- 
spondent relies  on  a  release  from  said  district,  dated  April  10, 1885,  executed  by 
one  Wilder,  agent,  duly  authorized  therefor,  by  vote  of  the  district,  by  which  the 
district  '4n  consideration  of  the  sum  of  four  hundred  dollars,  ($400,)  the  receipt 
of  which  is  hereby  acknowledged,  do  hereby  release,  compromise,  settle,  and  dis- 
charge its  claim  against  James  G.  Marston,  executor  of  the  last  will  and  testa- 
ment of  Grispus  Graves,  late  of  Deering,  deceased,  for  all  sums  of  money  due  it, 
orclaimed  by  it,  under  said  will,  as  shown  by  said  Marston's  account. "  By  this 
it  appears  that  the  school-district,  for  $400,  released  all  claim  it  had  as  resid- 
uary legatee,  and  it  would  seem  that  the  respondent,  in  his  said  capacity, 
still  holds  in  his  hands,  belonging  to  said  estate,  $5,000.33.  After  hearing 
the  parties  the  judge  of  probate  adjudged  "that  the  petitioner,  though  one  of 
the  heirs  at  law  and  next  of  kin  of  said  decpased,  is  not  by  law  nor  the  pro- 
visions of  the  will  of  the  deceased  interested  in  said  estate  or  the  subject," 
and  decreed  that  the  petition  be  dismissed.  We  think  this  decree  erroneous. 
The  question  is  raised  and  discussed  by  counsel  whether  a  school-district  can 
take  by  devise  property  to  be  held  in  trust  for  the  education  of  its  children. 
The  question  is  not  free  from  doubt;  much  may  be  said  on  both  sides.  But 
the  school-district  and  all  the  heirs  at  law  interested  in  the  question  have  not 
been  notified,  and  are  not  before  the  court;  and,  as  the  decision  of  the  ques- 
tion is  not  necessary,  in  our  opinion,  to  the  result  of  the  qase  before  us,  we 
do  not  decide  it.  If  a  school-district  can  take  by  devise  money  to  be  held  and 
used  for  the  education  of  its  children,  it  can  only  be  by  direct  vote  of  the  dis- 
trict in  legal  meeting  accepting  it.  If  taken  and  held  for  such  a  trust,  the 
court  has  jurisdiction  to  enforce  the  execution  of  the  trust;  and,  if  the  fund 
should  be  lost  by  embezzlement,  misappropriation,  or  negligence,  a  decree 
might  be  rendered  therefor  against  all  the  inhabitants  of  the  district,  so  that 
the  matter  might  interest  many  who  would  receive  no  direct  benefit.  Tiie 
Ccise  does  not  show  any  such  acceptance.  The  vote  to  discharge  any  claim  it 
might  have,  before  acceptance,  for  a  small  percentage,  cannot  be  held  to  bean 
acceptance  of  the  devise  by  the  district.  Then,  if  the  school -district  took  by 
the  devise,  and  released  $5,000  of  it  in  the  hands  of  the  executor,  it  presents 
a  proper  question  for  the  decision  of  the  court  whether  he4oes  not  bold  it  in 
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his  capacity  for  the  benefit  of  the  heirs  of  his  testator,  "hat  the  first  step  in 
the  litigation  is  the  settlement  by  the  executor  of  his  final  account.  Until 
that  is  done  it  cannot  be  assumed  that  there  will  be  anything  in  his  hands  for 
distribution.  When  that  is  done,  if  there  is  anything  remaining  in  his  hands, 
the  questions  to  which  we  have  alluded  can  properly  be  raised  by  a  petition 
for  a  decree  of  distribution,  or  by  bill  in  equity,  when  all  the  parties  interested 
will  be  summoned  in,  and  nave  a  right  to  be  heard.  We  only  decide  now  that 
an  heir  at  law  has  a  right  to  petition  the  probate  court  that  the  executor  be 
required  to  settle  his  final  account.  Decree  of  probate  court  reversed.  Re- 
spondent required  to  settle  his  final  account  as  prayed  for.  Case  remanded  to 
probate  court  for  further  proceedings. 

FBT&RSf  G.  J.,  VTalton,  YmaiN,  Fostab,  and  Haskbll,  JJ.^  concur. 


Shorbt  o.  Ghani>leb.i 
(Supreme  Judicial  Cowrt  of  Maine.   June  18, 1888.) 

1.   PlBADTNO—DbCLARATIOIT— AlLEOATIOK  of  TllfB. 

A  count  in  a  writ,  wbloh  alleges  that  the  acts  oomplained  of  were  oommltted  *'on 
divers  days  and  times  between  **  two  given  dates,  is  oad  on  general  demurrer. 
8.  Same— Ambndmbnt— ExcBPTiONS  to  Ovebrulinq  Dbmubbbb. 

Under  Rev.  St.  Me.  c  82,  §  23,  when  exoeptions  are  taken  to  the  overmling  of  a 
general  demurrer,  the  same  must  be  passed  upon  by  the  law  court  before  an  amend- 
ment to  the  declaration  can  be  allowed  at  nM  pritu. 

Exceptions  from  superior  court,  Kennebec  county. 

Action  brought  under  the  civil  damage  act  to  recover  damages  resulting 
from  sale  of  intoxicating  liquors  to  plaintilf 's  husband  by  defendant.  De- 
fendant tiled  a  general  demurrer  to  the  first  count  in  the  writ:  which  was 
overruled  by  the  presiding  judge,  and  a  trial  had,  which  resulted  in  a  verdict 
for  the  plaintifC.    The  defendant  alleged  exceptions. 

Webb  dt  Webb,  for  plaintiff.    Brown  &  Carver,  for  defendant. 

PiSB  Curiam.  A  count  in  case  which  alleges  the  acts  complained  of  to 
have  been  committed  "on  divers  days  and  times  between  January  1, 1886,  and 
June  14,  1886,"  is  bad  on  general  demurrer.  Properly  the  count  should  al- 
low the  acts  as  done  on  January  1, 1886,  and  on  divers  days  between  that  and 
some  later  date.  Under  section  23,  c.  82,  Rev.  St.,  after  demurrer  to  a  decla- 
i-ation,  demurrer  overruled,  and  exceptions  talsen  to  the  ruling,  a  judge  ntnisi 
prius  has  no  autliority  to  allow  the  plaintiff  to  amend  his  declaration  before 
the  question  of  law  raised  by  the  pleadings  has  been  passed  upon  by  the  full 
court.  Exceptions  sustained.  Verdict  set  aside.  Demurrer  to  first  count 
sustained;  said  first  count  adjudged  bad. 

(80  Me.  «7) 

MiLLETT  et  dl.  V.  County  Gommissionbbs.^ 
iSuprenn  Judicial  Court  of  Maiftie.    June  28, 1S8S.) 

HiOHWATS— Vacation— Beforb  Opbnino  or  Road. 

When,  on  appeal,  the  judgment  of  county  commissioners  locating  a  highway  has 
been  aiurmed,  and  the  proceedings  duly  closed  and  recorded,  the  commissioners 
may,  within  the  three  years  allowed  for  making  and  opening  the  way,  entertain  a 
petition  praying  for  its  discontinuance. 

Exceptions  from  supreme  judicial  court,  Franklin  county. 

Petition  for  discontinuance  of  a  highway.  The  county  commissioners 
granted  the  petition,  though  filed  within  the  three  years  allowed  for  making 
and  opening  the  way  after  its  location  by  the  same  board.    The  appellants 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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appealed  to  the  supreme  judicial  oourt,  and  filed  a  motion  to  dismiss  the  peti* 
tion  for  discontinuance,  wiiicli  was.overruled  by  the  presiding  Judge,  and  the 
appellants  alleged  exceptions. 
Qeo,  Walker,  for  appellants.    Joseph  C.  Holman.  for  appellees. 

YiBGiN,  J.  The  county  commissioners,  on  due  proceedings  had,  season- 
ably placed  on  flle  for  inspection,  at  their  December  term,  1882,  their  return 
of  the  location  of  the  highway  prayed  for,  therein  allowing  three  years  for 
making  and  opening  a  highway.  The  two  towns  in  which  tlie  way  whs  lo- 
cated seasonably  appealed.  The  report  of  the  committee,  duly  accepted,  and 
Judgment  thereon  entered,  affirmed  in  whole  the  judgment  of  the  commission- 
ers; and  the  judgment  of  the  appellate  court  was  duly  certified  to  the  com- 
missioners, at  whose  December  term,  1883,  the  proceedings  were  duly  closed 
and  recorded.  In  June,  1886,  before  tlie  expi  ration  of  the  three  years  allowed 
for  making  and  opening  the  way,  the  same  towns  filed  a  petition  in  the  court 
of  county  commissioners,  praying  for  a  discontinuance  of  the  way  theretofore 
located  At  the  time  and  plaice  of  hearing  the  original  petitioners  for  the 
way  appeared,  and  filed  objections  to  any  action  of  the  commissioners  in  the 
premises.  The  objections  were  overruled,  and  the  commiss. oners  made  their 
retura,  discontinuing  the  way.  Thereupon  the  original  petitioners  appealed, 
entered  their  appeal,  and  filed  a  motion  to  dismiss  ttie  petition  for  discontinu- 
ance on  tlie  ground  of  want  of  jurisdiction  of  the  commissioners.  Tlie  pre- 
siding justice  overruled  the  motion,  and  the  original  petitioners  (appellants) 
alleged  exceptions.  The  question,  therefore,  is:  When,  on  appeal,  the  judg- 
ment of  county  commissioners  locating  a  highway  has  been  atfirmed  in 
whole,  and  the  proceedings  duly  closed  and  recorded,  can  tlie  commissioners, 
within  the  three  years  allowed  for  making  and  opening  the  way,  entertain  a 
petition  praying  for  a  discontinuance  of  the  same  way?  We  are  of  opinion 
that  they  can.  If,  on  appeal,  the  judgment  of  tlie  commissioners  liad  been 
reversed,  '*no  petition,  praying  substantially  for  the  same  thing,  could  be  en- 
tertained by  them  for  two  years  thereafter."  Rev.  St.  c.  18,  §  50.  That 
limitation  does  not  apply  when  the  judgment,  as  here,  was  atSrmed;  and,  even 
if  it  did.  more  than  two  years  had  elapsed  before  the  filing  of  the  petition  for 
discontinuance.  When  the  proceedings  on  the  original  petition  for  lociition 
were  closed,  the  located  way  became  an  established  fact.  Hallock  v.  Frank- 
lin,  2  Mete.  559.  And,  in  the  absence  of  any  statutory  limitation  relating 
thereto,  we  perceive  no  le^al  objection  to  the  commissioners  entertiuning  a 
petition  for  the  discontinuance  of  a  legally  located  highway  at  any  time  after 
the  location  has  become  an  established  fact.  '*The  subsequent  discontinuance 
of  the  highway,  whether  very  soon  after  it  has  been  established  by  the  adju- 
dication, or  after  a  long  lapse  of  time,  is  a  new,  substantive,  distinct,  ofiicial 
act.  It  does  not  rescind  or  annul  the  former  proceeding,  but  it  assumes  its 
continued  existence  as  the  basis  of  the  discontinuance."  Suaw,  C.  J.,  in 
Bullock  V.  Franklin,  supra.  The  Idea  of  the  discontinuance  of  a  highway, 
after  location  and  before  opening,  is  recognized  also  in  Westbrook  v.  North, 
2  Me.  179.  Moreover,  many  various  changes  of  circumstances  suggest  them- 
selves, which  would  warrant  a  discontinuance  without  waiting  ft)r  the  need- 
less expenditure  of  building  the  new  way.  The  appellants  invoke  the  per- 
emptory language  of  Rev.  £t.  c.  18.  §  50:  '*In  all  cases  the  commissioners 
carry  into  full  effect  the  judgment  of  the  appellate  court  in  the  same  manner 
as  if  made  by  themselves."  The  particular  force  of  this  provision  is  not  so 
signiticant  when,  as  in  the  case  in  hand,  the  judgment  of  the  commissioners 
and  that  of  the  appellate  court  are  the  same,  as  when  the  former  is  revers<'d 
in  whole  or  in  part  by  the  latter.  But  when  the  judgment  of  the  appelhtte 
court  was  received  by  the  commissioners,  spread  upon  their  record,  and  the 
judgment  made  up  accordingly  and  recorded,  they  had  then  "carried  it  into 
full  effect,  in  the  same  manner  as  if  made  by  themselves."    But  it  is  sug- 
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gested  that  it  was  their  dntj  to  see  to  it  that  the  towns  liable  therefor  opened 
and  made  passable  the  located  way  within  tbe  time  allowed  to  them,~three 
years.  But  the  power  to  cause  the  way  to  be  opened  is  not  a  part  or  a  con- 
tinuation of  their  duty  to  locate,  and  which  their  board  can  exercise  mo  motu. 
Such  action  can  be  set  in  motion  only  by  a  distinct  process,  "on  a  petition  of 
those  interested,"  and  "on  a  notice  to  the  town"  which  has  neglected  its  duty 
in  tbe  premises.  Rev.  St  c.  18,  §  37;  Woodman  v.  Somerset  Co.,  25  Me. 
300.  If  it  be  said  that  under  such  an  administratioD  of  the  law  a  highway 
can  never  be  made  in  a  town  which  was  opposed  to  it,  if  its  inliabitants  can 
connive  with  the  commissioners  to  locate  in  the  first  instance,  and  then  dis- 
continue before  the  time  for  opening  expires,  one  answer  is:  the  right  of  ap- 
peal will  correct  such  errors;  another  is:  the  office  of  county  commissioner  is 
a  public  trust,  and  the  presumption  is,  the  incumbents  will  honestly  perform 
their  duty;  and  still  another  is:  the  legislature  may  limit  the  time  within 
which  a  located  way  may  be  discontinued.    Exceptions  overruled. 

Petebs,  C.  J.»  and  Walton,  Libbey,  Fosteb,  and  Haskell,  JJ.»  con- 
curred. 


(80  Me.  406) 

Dow  V.  MUBCIL* 

(Supreme  Judicial  Court  of  Maine,    June  12, 1888.) 

Judgment— Bt  Default— DEFEcrrvE  Service— Power  of  Judge. 

A  presiding  judge  is  warranted  in  refusing  to  allow  judgment  to  be  entered  in  an 
action  when,  upon  inspection  of  the  officer's  return  on  the  writ,  it  appears  that  serv- 
ice by  summons  was  made  13  days  before  the  return-day,  inst4*>«d  of  14,  as  required 
by  statute;  the  defendant  failing  to  enter  his  appearance  in  the  action. 

On  exceptions  from  superior  court,  Cumberland  county. 

Exceptions  to  the  refusal  of  the  presiding  judge  to  allow  judgment  to  be 
entered  in  an  action  when  the  officer's  return  on  the  writ  showed  that  service 
by  summons  was  made  on  defendant  only  13  days  before  the  return-day,  in* 
stead  of  14,  as  required  by  statute.    There  was  no  appearance  for  defendant. 

Bitot  King  and  Geo,  C.  UopkinSt  lor  plaintiff. 

Peters,  C.  J.  The  question  is  whether  a  judge  can  refuse  to  allow  judg- 
ment to  go  in  an  action  in  which,  on  inspection  of  the  officer's  return  on  the 
writ,  it  appears  tliat  service  by  summons  was  made  only  13  days  before  the 
return-day  of  the  writ;  the  defendant  failing  to  appear  ip  the  action.  The 
refusal  of  the  judge  was  correct.  The  law  requires  the  service  to  be  made  14 
days  before  the  return-term.  Anything  less  than  that  is  not  a  legal  service; 
in  other  words,  is  not  a  service.  And  a  defendant  may  rely,  in  such  case,  on 
a  want  of  notice  as  an  excuse  for  his  non-appearance  in  the  action.  He  may 
expect  that  an  improper  judgment  will  not  be  accorded  ag^anst  him.  If  a 
thirteen-days  service  will  do,  then  one  day's  notice  would  do  just  as  well. 
The  cases  are  entirely  different  from  this,  in  which  it  has  been  held,  as  in 
Snell  v.  Snell,  40  Me.  307,  that  an  appearance,  though  special,  cures  a  de- 
fective service,  unless  seasonable  plea  or  motion  be  made  after  appearance  to 
take  advantage  of  the  defect.  A  defendant  in  such  case  waives  an  insufficient 
service  if  he  appears  to  object  to  it,  but  fails  to  make  his  objection,  as  re- 
quired by  the  rules  of  court;  and  his  appearance  stands  for  all  purposes.  The 
presumption  is  that  he  assents  to  the  service,  and  appears  generally,  having 
taken  no  steps  to  indicate  to  the  contrary.    Exceptions  overruled. 

Walton,  Ylrgin,  Libbey,  Foster,  and  Haskell,  JJ.,  concurred. 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  AugusU  bar. 
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(80  Me.  406) 

Danforth  o.  Robinson  et  aZ.< 

(Supreme  JvMcial  Court  of  Maine.    July  37, 1888.) 

Insolvbnct— DrscHABGB— Contribution—Bbtwbtsn  Co-Sureties. 

The  discharge  in  insolvency  of  a  surety  on  a  promissory  note,  griven  before  the  in- 
solvent act  took  efteot,  is  no  bar  to  an  action  on  a  judgment  for  contribution,  re- 
covered by  a  co-surety  after  the  insolvent  act  took  effect,  and  before  the  insolvent's 
petition  and  discharge. 

Exceptions  from  supreme  judicial  court,  Somerset  county. 

Debt  on  judgment  for  contribution  between  co-sureties  on  a  promissory 
note.  Plea,  discharge  in  insolvency.  The  opinion  states  the  material  facts. 
The  presiding  judge  ruled  in  favor  of  the  defendant,  and  the  plaintiff  alleged 
exceptions. 

/•  /.  Parlinf  for  plaintiff.     Walton  &  Walton f  for  defendant. 

Virgin,  J.  These  parties  were  co-sureties  on  a  promissory  note  given  in 
September,  1875.  In  1879  the  plaintiff  paid  the  note  to  the  holder,  and  in 
March,  1885,  recovered  judgment  against  the  defendant  for  contribution. 
Subsequently  the  defendant  duly  obtained  his  discharge  in  insolvency  from 
all  his  debts,  etc.,  which  existed  in  May,  1885.  The  insolvent  law  went  into 
full  effect  on  September  1, 1878,  when  the  federal  bankrupt  law  was  repealed. 
The  present  action  is  debt  on  the  judgment  of  March,  1885,  to  which  the  de- 
fendant has  pleaded  his  discharge  in  bar.  The  principal  question  is  whether 
one  surety  on  a  notfl,  given  before  the  insolvent  law  went  into  effect,  who 
paid  it  and  recovered  judgment  for  contribution  against  his  co-surety  after 
the  Insolvent  law  took  effect,  can  maintain  an  action  dn  the  judgment  non 
obstante  the  judgment  debtor ^s  discharge.  It  seems  to  be  settled  law  that  as 
between  co-sureties  the  right  of  action  for  contribution  in  behalf  of  one  of 
them  who  has  paid  the  whoie  debt  for  which  they  were  liable,  arises  when  he 
pays,  and  not  before;  and  then,  and  not  before,  can  he  prove  his  claim  for 
contribution  against  the  estate  of  his  insolvent  co-surety.  Dole  v.  Warren, 
32  Me.  94.  But  while  the  right  of  action  did  not  arise  until  he  paid,  it  does 
not  necessarily  follow  that  the  original  liability,  which  then  had  ripened  into 
a  right  of  action,  had  not  existed  before.  It  is  contended  that,  as  the  defend- 
ant's discharge,  by  force  of  the  statute,  "released  him  from  all  debts,  claims, 
liabilities,  and  demands  which  were  or  miglit  have  been  proved  against  his 
estate  in  insolvency, "  and  which  existed  in  May,  1885, (Rev.  St.  c.  70,  §  49,)  and' 
as  the  plaintiff  not  only  paid  the  whole  note,  but  also  recovered  judgment 
against  the  defendant  for  his  contributory  share,  prior  to  May,  1885,  the 
plaintiff's  claim  became  an  existing  one,  which  "might  have  been  proved 
against  the  estate  in  insolvency"  of  the  defendant,  and  hence  was  one  of  the 
claims  covered  by  the  discharge.  But  this  language  of  the  statute  must  not 
be  taken  literally,  for,  thus  construed,  it  would  include  claims  and  debts  which 
antedated  the  insolvent  law,  and  thus  render  that  provision  unconstitutional 
as  impairing  "the  obligation  of  contracts,"  (U.  S.  Const,  art;  1,  §  10;  Const. 
Me.  art.  1,  §  11;  Palmer  v.  ffixon,  74  Me.  447,  449,)  as  well  as  debts  owed 
by  citizens  of  this  state  to  those  of  another  state,  regardless  of  date,  {Hills  v. 
Carlton,  74  Me.  156.)  Hence  the  "debts,  claims,  liabilities,  and  demands," 
fi'om  which  the  defendant  was  released  by  his  discharge,  must  be  limited  to 
such  as  originated  after  the  law,  by  its  terms,  took  effect,  together  with  such 
as  were  between  citizens  of  this  state,  unless  the  creditors  or  claimants  in  such 
excepted  cases  elected  to  prove  their  claims.  Fogler  y,  Clark,  80. Me.  — , 
ante,  9;  Palmer  v.  Hixon,  supra;  Hills  v.  Carlton,  supra.  Did  the  liabil- 
ity of  the  defendant  originate  prior  to  the  insolvent  law?  We  think  this 
question  has  been  decided  in  the  affirmative  in  this  state,  and  it  is,  therefore^i 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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res  judicata.  The  note  which  these  parties  signed  as  sureties  was  given  three 
years  before  the  insolvent  law  was  enacted,  and  hence  the  law  could  not  have 
formed  a  part  of  the  note  ''as  the  measure  of  the  obligation  to  perform  it," 
{McCraeken  v.  Haytvard,  2  How.  612;)  or  of  the  right  of  contribution  be* 
tween  the  co-sureties,  provided  that  right  was  founded  on  an  implied  contract 
or  promise  raised  by  the  law  from  the  mutual  relation  of  the  parties  at  the 
time,  and  in  consequence  of  their  execution  of  the  note,  unless  it  became 
merged  in  the  judgment  of  March,  1885.  This  court,  at  an  early  day,  de- 
cided that,  "at  the  time  of  executing  an  instrument  by  severai  persons  as 
sureties,  each  one  impliedly  promises  all  the  others  that  he  will  faithfully 
perform  his  part  of  the  contract  and  pay  his  proportion,  of  the  loss  arising 
from  the  total  or  pjirtial  insolvency  of  the  principal.  ♦  *  ♦  jSuch  a  prom- 
ise resembles  that  by  which  a  man  binds  himself  to  pay  a  certain  sum  of 
money  at  a  future  day."  And  following  out  this  principle,  the  court  hdd  that 
the  reUtion  of  debtor  and  creditor  among  the  sureties  on  a  bond,  so  as  to  en- 
title one  of  them  to  impeach  a  voluntary  conveyance  made  by  another,  com- 
mences at  the  time  of  executing  the  bond,  and  not  at  the  time  when  he  actu- 
ally pays  more  than  his  proportion  of  the  debt.  Botce  v.  Ward,  4  Me.  196. 
And  the  language  above  quoted  was  reiterated  in  Thompson  v.  Thompson^ 
19  Mt>.  244.  The  same  was  adhered  to  in  Thacher  v.  Jones,  81  Me.  528,  232, 
where  it  was  held  that  an  indorserof  a  note  was  a  creditor  ol  the  maker.  So, 
in  PtUsifer  v.  Waterman,  73  Me.  233,  238,  Hotoe  v.  Ward,  supra,  was  reaf- 
firmed, holding  that  the  relation  of  debtor  and  creditor  existed  between  a  Hrst 
and  second  indorser  of  a  promissory  note  when  it  was  executed  by  them.  8o, 
in  Massachusetts,  Offnumpsit  for  contribution  was  sustained  by  a  surety,  who 
paid  after  the  decease  of  his  co-surety,  against  the  latter's  executors  upon 
the  implied  promise  of  the  testator.  Bachelder  v.  Fiske,  17  Mass.  463.  In  a 
later  case  the  heirs  of  a  deceased  surety  were  held  to  contribute  to  a  co-surety, 
who  paid  after  the  decease  of  the  defendants'  intestate.  In  speaking  for  the 
whole  court,  Shaw,  C.  J.,  said:  "The  right  of  action  grows  out  of  the  orig- 
inal implied  agreement  arising  out  of  their  being  co-sureties,  that  if  one  shall 
be  compelled  to  pay  the  whole  or  a  disproportionate  part  of  the  debt  for  which 
both  thus  collaterally  and  provisionally  stipulated  to  be  liable,  the  other  will 
pay  such  a  sum  as  will  make  the  common  burden  equal."  Wood  v.  Leland, 
1  Mete.  387,  389.  The  same  eminent  jurist  had  used  similar  language. 
Chaffee  v.  Jones,  19  Pick.  260,  264.  The  defendant  cites  several  authorities 
which  hold  that  the  liability  to  contribution  arises  from  the  equitable  princi- 
ple that  "equality  is  equity,"  and  not  from  contract.  Doubtless  the  ancient 
common  law  knew  nothing  of  equalizing  the  burdens  of  sureties.  "Its  con- 
ception and  origin,"  like  numberless  other  modern  rules  of  law,  "are  wholly 
due  to  the  creative  functions  of  the  chancellor."  Thus  Bigelow,  C.  J.,  said: 
"The  right  of  contribution  does  not  arise  out  of  any  contract  or  agreement  be- 
tween co-sureties  to  indemnify  each  other,  but  on  the  principle  of  equity, 
which  courts  of  law  will  enforce,  that  where  two  persons  are  subject  to  a 
common  burden,  it  shall  be  borne  equally  between  them.  In  such  cases,  the 
law  raises  an  implied  promise  from  the  mutual  relation  of  the  parties. 
*  ♦  *  It  is  sufficient  that  they  were  under  obligation  to  pay  the  same  debt 
as  sureties  for  a  third  person."  Warner  v.  Morrison,  3  Allen,  666.  And 
similar  hints  have  been  dropped  in  Powers  v.  Nash,  37  Me.  322,  326.  From 
whatever  source  the  right  of  contribution  springs,  the  original  contract  is  the 
bed-rock  on  which  the  whole  superstructure  rests,  ana  to  which  reference 
must  be  made  for  a  starting  point,  and  for  fixing  the  apportionment  A 
proper  regard  for  the  principle  of  stare  decisis  compels  us  to  adhere  to  the  de- 
cisions of  our  own  court.  The  liability  of  the  defendant,  then,  originating 
in  an  implied  contract  of  an  earlier  date  than  that  of  the  insolvent  law,  could 
not  be  affected  by  that  law  unless  the  claim  was  proved  or  was  merged  in  the 
judgment  of  March,  1885.    There  is  no  suggestion  that  it  was  proved,  and 
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Jio8»  ▼.  Tozier,  78  Me.  812,  4  AtL  Rep.  860,  and  WUsm  v.  Bunker,  78  Me. 
813,  4  Atl.  Rep.  861,  decide  that  it  was  not  merged.  Moreover,  the  constitu- 
tional prohibition  against  laws  impairing  the  obligation  of  contracts  hs  ap- 
plies to  implied  contracts  as  well  as  to  express  contracts  FUk  v.  Folioe 
Jury,  116  U.  S.  131,  6  Bup.  Gt.  Bep.  829.    Exceptions  sustained. 

Fetebs*  C.  J.,  Walton,  Danfouth,  Libbbt,  and  Fosteb,  JJ.,  concur. 

(80  Me.  S8D 

FowLBB  «.  Western  Union  Tel.  Co.* 
(Supreme  Judicial  Cawrt  of  Maine.    June  6, 1888.) 

1.  Telegraph  Companibb— Night  Mbssagb— Time  of  Delivert— Stipulationb. 

A  stipulation  or  regulation  of  a  telegraph  company  that  it  wUl  receive  messageB 
to  be  sent  without  repetition  during  the  night  for  delivery  not  earlier  than  the 
morning  of  the  next  ensuing  business  day,  at  reduced  rates,  is  valid,  although  an- 
other part  of  the  same  stipulation  to  the  effect  that  "the  sender  will  agree  that  he 
will  not  claim  damages  for  errors  or  delays,  or  for  non -delivery  of  such  message, 
happening  from  any  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid  for 
transmission,  ^  is  unreasonable,  and  void  as  against  public  policy.' 

S.  Same— Non-Deuvbrt— Atmospheric  Inplubncb— Destruction  op  Messagb. 

A  telegraph  companv  cannot  be  held  responsible  for  the  non-delivery  of  a  night 
message  when  the  evidence  shows  that  before  the  same  could  be  delivered  in  the 
ordinary  course  of  business,  the  copy  was  destroyed  in  the  office  by  a  fire  caused  by 
atmospherio  influences,  ana  not  resulting  from  any  negligence  on  the  part  of  the 
employes  of  the  company,  or  through  any  imperfection  in  the  Irntruments  which, 
by  any  skill  or  knowledge  reasonably  attainable  in  the  present  stb«c  of  telegraphy, 
could  oe  guarded  against." 

Eeport  from  superior  court,  Cumberland  county. 

Action  to  recover  damages  for  the  non-delivery  of  a  night  message  sent  by 
the  pJainlitt  to  one  H.  F.  Googins,  Union  Stock- Yards,  111.  The  message  was 
received  at  Chicago,  but  before  it  could  be  transmitted  to  the  Union  Stock- 
Yards,  where  there  was  no  niglit  otfice,  a  Are  broke  out  in  the  Cliicago  operat- 
ing room,  and  the  entire  contents,  including  tlie  copy  of  this  message,  were 
destroyed.  The  fire  was  caused  by  atmospheric  inlluences,  and  witliout  any 
fault  on  the  part  of  tlie  company     The  opinion  sUites  the  facts  in  detail. 

Woodman  d!  Thompgon,  for  plaintiffs.  Baker,  Baker  <&  Co-miah,  for  de- 
fendant. 

Foster,  J  This  case  comes  up  on  report.  It  appears  that  on  the  evening 
of  August  20,  1883,  the  plaintilTs,  whose  business  is  that  of  pork-packing, de- 
livered to  the  defendants'  agent  at  Porthmd,  for  transmission  and  delivery, 
the  following  niglit  message:  ''Portland,  August  20,  1883.  To  U.  F, 
Qooyine,  Union  Utock- Yards,  III. :  Ship  one  car  hogs  to-morrow.  Thomp- 
son, Fowler  &  Co."  The  message  never  having  been  delivered  by  tlie  de- 
fendants, this  action  is  sought  to  recover  damages  alleged  to  have  been  sus- 
tained in  consequence.  In  defense  of  the  action  the  defendant  introduced 
evidence,  and  established  the  following  facts:  At  the  Union  Stock- Yards, 
which  are  about  six  miles  from  Cliicago,  tlie  defendant  company  had  only  a 
day  office, — open  from  half -past  6  in  the  morning  till  10  o^clock  in  the  evening. 
Kight  messages  dii'ected  to  the  stock-yards,  received  at  the  Chicago  office  dur- 
ing the  night,  were  necessarily  kept  in  that  office  until  after  the  opening  of 
the  office  at  the  stock-yards  on  the  following  morning.  This  dispatch  was 
received  at  the  Chicago  office  during  the  night  of  August  20-21,  and  the  copy 
was  hung  upon  what  was  called  the  "Stock- Yard's  Hook"  in  the  operating 

^Reported  by  Leslie  G.  CondBh,  Esq.,  of  the  Augusta  bar. 

* Ab  to  the  liability  of  telegraph  companies  for  delay  in  delivering  messages)  and  how 
far  they  may  limit  their  liability,  see  Telegraph  Co.  v.  Crall,  (Kan.)  17  Pac.  Rep.  809, 
and  note;  Telegraph  Co.  v.  HoweU,  (KanO  Id.  318:  Railway  Co.  v.  Mmer,  (Tex.)  7  S. 
W.  Rep.  658;  ElLey  v.  Telegraph  Co.,  (N.  Y.)  16  N.  k.  Rep.  76. 
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room,  awaiting  the  opening  of  the  office  at  that  place  on  the  morning  of  the 
21st.  About  30  minutes  past  6  that  morning,  and  immediately  prior  to  the 
opening  of  the  stock-yards  office,  a  dre  suddenly  broke  out  in  the  operating 
room  of  the  Chicago  office,  and  spread  with  such  rapidity  that  nothing  could 
be  saved  from  the  room,  and  this  copy,  together  with  everything  in  the  room, 
was  destroyed.  The  fire  was  first  discovered  in  this  room  upon  the  back  of 
the  "switch-board,"  wliere  it  is  covered  with  numerous  wires  necessarily  run- 
ning very  close  to  each  other,  and  was  caused  by  the  crossing  of  several  wires 
cliarged  with  large  batteries.  This  crossing  resulted  from  atmospheric  con- 
ditions, the  moisture  accumulating  on  the  back  of  the  switch-board  forming 
a  partial  connection  between  the  wires,  and  acting  as  a  partial  conductor, 
thereby  causing  the  electric  current  to  leave  its  proper  course,  with  the  result 
as  above  stated.  That  such  accidents  are  exceedingly  rare  is  not  disputed ,  and 
that  there  are  no  Improvements  known  to  the  art  or  any  wliere  in  use  by  whicli 
the  possibility  of  such  an  occurrence  can  be  prevented.  In  consequence  of 
this  fire  it  became  impossible  for  the  defendant  to  deliver  the  plaintiff's  mes- 
sage. This  message  delivered  to  the  company  was  written  upon  a  night- 
message  blank,  and  after  stipulating  that  tlie  company  would  receive  mes- 
sages to  be  sent  without  repetition  during  the  night,  for  delivery  not  earlier 
than  the  morning  of  the  next  ensuing  business  day,  at  reduced  rates,  there 
followed  this  condition:  "That  the  sender  will  agree  that  he  will  not  claim 
damages  for  errors  or  delays,  or  for  non-delivery  of  such  messages,  happening 
from  an^  cause,  beyond  a  sum  equal  to  ten  times  the  amount  paid  for  trans- 
mission," etc.  Above  the  written  message  were  these  words:  "Send  the 
following  night  message,  subject  to  the  above  conditions,  which  are  hereby 
agreed  to. " 

No  evidence  was  offered  at  the  trial  or  question  raised  in  reference  to  the 
stipulations  and  condition  further  than  what  appears  upon  the  message  blank 
signed  at  the  bottom  of  the  message.  Nor  is  any  question  raised  by  counsel 
in  argument  before  this  court  in  relation  to  the  validity  of  such  a  condition  as 
is  found  attached  to  this  stipulation  or  agreement.  By  its  very  terms,  if  held 
valid,  this  condition  would  relieve  the  company  from  all  liability  whatsoever 
for  errors,  delays,  or  omissions  "happening  from  any  cause."  It  would  pro- 
tect them  from  all  liability  happening  as  the  result  of  their  own  negligence. 
•Whatever  force  or  effect  other  courts  may  give  to  such  conditions,  whether  as 
a  regulation  of  the  company  or  as  a  contract  between  the  parties,  it  is  now 
too  well  settled  by  this  court  to  admit  of  question  or  contradiction  that  they 
are  unveasonable,  and  void.  Bartlett  v.  Telegraph  Co,,  62  Me.  209;  Tine  v- 
Telegraph  Co,,  60  Me.  9;  Ayer  v.  Telegraph  Co,,  79  Me.  493,  10  Atl.  Rep. 
495.  As  in  the  case  of  common  carriers,  they  cannot  contract  with  their  em- 
ployers for  exemption  from  liability  for  the  consequences  of  their  own  negli- 
gence. Whether  such  conditions  are  reasonable  or  unreasonable  must  be  deter- 
mined with  reference  to  public  policy,  rather  than  private  contract.  Express 
Co,  V.  Caldwell,  21  Wall.  270.  The  defense,  however,  is  based  entirely  upon 
other  grounds.  No  conditions  contained  in  the  stipulation  are  relied  upon 
as  a  defense  in  this  action.  But  it  is  claimed  that  under  the  facts  in  the  case, 
concerning  which  there  is  no  controversy,  the  defendant  company  cannot  be 
deemed  guilty  of  any  negligence,  and  therefore  cannot  be  held  to  respond  in 
damages.  To  ascertain  the  duties  and  liabilities  of  the  defendant  company 
we  must  look  to  the  nature  of  the  employment,  and,  except  so  far  as  it  has 
limited  its  ordinary  obligations  by  any  special  stipulation  which  may  be  held 
to  be  reasonable,  be  governed  by  the  general  and  well-established  principles 
of  law  pertaining  to  such  employment.  It  is  now  perfectly  well  settled  by 
the  great  weight  of  judicial  authority  that  although  telegraph  companies  are 
engaged  in  what  may  appropriately  be  termed  a  "public  employment,"  and 
are  therefore  bound  to  transmit,  for  all  persons,  messages  presented  to  them 
for  that  purpose,  they  are  not  comnaon  carriers  in  the  strict  sense  of  the  term. 
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'I'o  be  i9ure,  they  are  engaged  in  a  business  almost,  if  not  quite,  as  important 
to  the  public  as  that  of  carriers.  Bijit  while  the  analogy  between  the  common 
carrier  of  goods  and  common  carrier  of  messages  is  very  strong,  nevertheless 
their  i*esponsibility  differs  in  a  manner  corresponding  to  the  difference  in  the 
nature  of  the  services  they  perfbrm.  The  common  carrier  of  goods,  in  the 
absence  of  any  special  contract  or  regulation  limiting  its  general  liability,  be- 
comes an  insurer  of  property  intrusted  to  it  for  carriage;  whereas,  in  the  ab- 
sence of  any  contract  or  regulation  modifying  the  liability  of  telegraph  com- 
panies, they  do  not  insure  absolutely  the  safe  and  accurate  transmission  of 
messages  as  against  all  contingencies,  but  they  are  bound  to  transmit  them 
with  care  and  diligence  adequate  to  the  business  which  they  undertake,  and 
for  any  failure  in  such  care  and  diligence  they  become  responsible.  This  ap- 
pears to  be  the  doctrine  now  settled  by  the  courts,  and  is  founded  upon  rea- 
son. The  following  decisions  in  this  country  are  authority,  and  may  prop- 
erly be  cited  in  this  connection;  BarUeit  v.  Telegraph  Co,,  62  Me.  220,  221; 
Ayer  v  Same,  79  Me.  493,  10  AtL  Rep.  495;  Ellis  v  Telegraph  Co.,  13 
Allen,  232, — which  hold  them  to  the  use  of  due  and  reasonable  care,  and 
liable  for  the  consequences  of  their  negligence  in  the  conduct  of  their  bus!-, 
ness  to  those  sustaining  loss  or  damage  thereby.  Breese  v .  Telegraph  Co:,  48 
N.  Y.  141;  Leorutrd  v.  Telegraph  Co.,  41  N.  Y.  671;  Baldwin  v.  Telegraph 
Co.,  45  2f.  Y.  751;  DeRutte  v  Telegraph  Co.,  1  Daly,  547;  Telegraph  Co.  v, 
Dryburg,  35  Pa.  St.  298;  Telegraph  Co.  v  Graham,  1  Colo.  230;  Sweatland 
V.  Telegraph  Co.,  27  Iowa,  433;  Telegraph  Co.  v.  Carew,  15  Mich.  525;  Tele- 
graph Co.  V.  NeUl,  57  Tex.  283;  Telegraph  Co.  v.  Bobson,  15  Grat.  122; 
Piwikney  v.  Telegraph  Co.,  19  S.  C.  71,  Smithson  v.  Telegraph  Co.,  29  Md. 
167;  Telegraph  Co.  v.  Dads,  41  Ark.  79. 

A  more  stringent  rule,  however,  was  at  first  suggested  in  two  early  cases. 
The  earliest  one  in  which  the  question  of  the  liability  of  telegraph  companies 
arose  was  that  of  Mac  Andrew  v.  Telegraph  Co.,  17  C.  B.  (84  E.  C.  L.)  3,  de- 
cided in  England  in  1855.  This  case,  by  implication,  can  only  be  said  to  be 
authority  for  holding  them  to  the  liability  of  insurers.  It  was  soon  followed 
in  this  country  by  the  case  of  Parks  v.  Telegraph  Co.,  13  Cal.  422,  decided  in 
1859, — ^the  only  case  to  be  found  in  which  telegraph  companies  have  been  ex- 
pressly held  to  be  common  carriers,  and  subject  to  the  same  severe  rule  of  re- 
sponsibility. With  this  exception,  all  the  American  courts  which  have  ex- 
pressed any  decided  opinion  upon  this  question  have  concurred  in  the  doctrine 
above  stated.  The  degree  of  care  which  these  companies  are  bound  to  use  is 
to  be  measured  with  reference  to  the  kind  of  business  in  which  they  are  en- 
gaged. As  compared  with  many  other  kinds  of  business,  the  care  required 
of  them  might  be  called  **gr«iit  care."  While  meaning  really  the  same,  it  is 
variously  stated  by  different  courts  in  the  decisions  to  which  we  have  referred, 
— "due  and  reasonable  care;"  "ordinary  care  and  vigilance;"  "reasonable 
and  proper  care;"  "reasonable  degree  of  care  and  diligence;"  "care  and  dili- 
gence adequate  to  the  business  which  they  undertake;"  "with  skill,  with  care, 
and  with  attention;"  "a  high  degree  of  responsibility."  These  are  but  the 
varied  forms  of  expressing  the  requirement  of  what  is  known  in  law  as  ordi- 
nary care,  as  applied  to  an  employment  of  this  nature,— an  employment  which 
is  not  that  of  an  ordinary  bailee.  The  public,  as  a  general  rule,  have  no  choice 
in  the  selection  of  the  company.  They  have  none  in  the  selection  of  its  serv- 
ants or  agents.  They  have  no  control  over  the  agencies  or  instrumentalities 
used  in  conducting  the  business  of  the  company.  The  public  must  take  the 
agencies  which  the  companies  furnish,  and  they  have  no  supervison  over  its 
management  or  methods  of  performing  the  service  which  it  holds  itself  out 
as  willing  and  ready  to  perform.  And  while  we  do  not  hold  that  these  com- 
panies are  common  carriers,  and  subject  to  the  same  severe  rule  of  responsi- 
bility, we  think  that  those  who  engage  in  tlie  business  of  thus  serving  the 
public  by  transmitting  messages  should  be  held  tp  a  high  degree  of  diligence. 
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skill,  and  oare,  and  should  be  responsible  for  any  n^llgenoe  or  unfaithfulness 
in  the  performance  of  their  duties.  A  telegraph  oompanj,  which  holds  itself 
out  to  the  public  as  ready  to  transmit  all  messages  delivered  to  it,  is  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see  that  the  service 
Ib  rendered  with  that  degree  of  care  and  skill  which  the  peculiar  nature  of  the 
undertaking  requires.  We  do  not  understand^  however,  that  tliis  duty  would 
impose  a  liability  upon  the  company  for  want  of  skill  or  knowledge  not  rea- 
sonably attainable  in  the  art;  nor  for  errors  or  imperfections  which  arise  from 
causes  not  within  its  control,  or  which  are  not  capable  of  being  guarded 
against.  White  v.  Telegraph  Co.,  14  Fed.  Bep.  710;  Stoeailand  v.  Telegraph 
Co.,  27  Iowa,  438;  Leonard  v.  Telegraph  Co.,  41  N.  Y.  572;  Bills  v.  Tele^ 
graph  Co.,  13  Allen,  233;  BaHlett  v.  Telegraph  Co.,  62. Me.  221.  We  think 
our  own  court  has  expressed  the  doctrine  we  are  discussing  in  language  so 
fitting  that  we  may  be  justified  in  making  the  following  extended  quotation 
from  the  case  last  cited:  '*  To  require  a  degree  of  care  and  skill  oommensumte 
with  the  importance  of  the  trust  reposed,  is  in  accordance  with  the  principles 
of  law  applicable  to  all  undertakings  of  whatever  kind,  whether  professional, 
mechanical,  or  that  of  the  common  laborer.  There  is  no  reason  why  the  busi- 
ness of  sending  messages  by  telegraph  should  be  made  an  exception  to  the 
general  rule.  This  requires  skill  as  well  as  care.  If  the  work  is  difficult, 
greater  skill  is  required.  It  is  often  necessary  to  trust  to  this  miKie  of  com- 
munication matters  of  great  moment,  and  therefore  the  law  requires  great 
care.  It  is  necessary  to  use  instruments  of  a  somewhat;  delicate  nature  and 
accurate  adjustment,  and  therefore  they  must  be  so  made  as  to  be  reasonably 
sufficient  for  the  purpose.  The  company  holding  itself  out  to  the  public  as 
ready  and  willing  to  transmit  niessages  by  this  means,  pledges  to  that  public 
the  use  of  instruments  proper  for  the  pui-pose,  and  that  degree  of  skill  and 
care  adequate  to  accomplish  the  object  proposed.  In  case  of  failure  in  any  of 
these  respects,  the  company  would  undoubtedly  be  liable  for  the  damage  re- 
sulting. This  would  not  impose  any  liHbility  for  want  of  skill  or  knowledge 
not  reasonably  attainable  in  the  present  state  of  the  art,  nor  for  errors  result- 
ing from  the  peculiar  and  unknown  condition  of  the  atmosphere,  or  any  agency 
from  whatever  source,  which  the  degree  of  skill  and  care  spoken  of  is  insuffi- 
cient to  guard  against  or  avoid." 

Taking  the  facts  as  proved  in  the  case  now  under  consideration,  and  apply- 
ing the  principles  of  law  to  them,  are  the  plaintiffs  entitled  to  recover?  They 
make  out  a  prima  facie  case  when  they  show  that  the  message  which  the 
company  undertook  to  send  was  not  delivered  and  that  damage  has  resulted. 
It  is  not  necessary  that  they  show  afiinuatively  that  the  failure  to  deliver  hap- 
pened through  any  omission  of  duty  by  the  company  or  its  officers,  or  from 
some  defect  in  the  instrumentalities  employed  by  the  company.  The  failure 
to  deliver  being  shown,  the  legal  presumption  is  that  it  was  caused  by  some 
one  or  other  of  these  causes,  or  of  all  combined.  It  then  becomes  incumbent 
on  the  defeudant,  if  it  would  relieve  itself  from  the  consequences  of  such  pre- 
sumption, to  overcome  that  presumption  by  showing  that  in  the  attempted 
transmission  and  delivery  of  the  message  it  exercised  ail  proper  care  and  dili- 
gence commensurate  with  the  undertaking,  and  that  the  failure  is  not  attrib- 
utable to  any  fault  or  negligence  on  its  part,  or  that  of  any  of  its  employes. 
Bartlett  v.  Telegraph  Co,,  t)2  Me.  221;  Baldwin  v.  Telegraph  Co.,  45  N.  Y. 
744;  Telegraph  Co.  v.  Uraham,  1  Colo.  230;  Shear.  &  R.  Neg.  §  559;  Tele- 
graph Co.  v.  Wenger,  55  Fa.  St.  262;  The  case  last  named  was  where  a  mes- 
sage sent  by  the  plaintiff *8  line  to  New  York  was  transmitted  only  to  Phila- 
delphia, and  no  reason  was  assigned  for  the  failure  to  transmit  the  message 
to  its  destination.  The  court  say:  ''No  such  reason  as  the  law  would  rec- 
ognize, and,  indeed,  no  reason  at  all  was  ^iven  for  the  failure  to  transmit  the 
message  to  its  destination.  Thus  was  permitted  a  clear  case  of  gross  negli- 
gence agaiust  the  company,  io  peilorming  its  undertaking,  and  a  consequent 
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liability  to  tbe  plaintiff  for  sucb  damage  as  he  had  saatained  laH^onsequenee 
thereof."  The  case  at  bar  is  unlike  that.  While  it  is  true  that  the  message 
in  this  case  was  not  transmitted  to  its  destination,  the  defendant  here  has  as- 
sumed the  bufden  of  proof,  after  tbe  prima  fade  case  of  the  plaintiffs,  and 
bj  evidence,  which  is  uncontradicted,  has  shown  that  the  failure  was  caused 
by  agencies  over  which  it  had  no  control,  and  for  which  it  was  not  respon- 
sible. The  dis^tatch,  when  received  at  the  Chicago  othce  during  the  night, 
was  taken  from  the  wire,  and  the  relay  copy  was  hung  upon  the  stock-yards' 
hook,  to  be  lorwarded  the  following  morning  when  the  office  at  that  place 
should  open.  Tins  is  all  that  could  be  done  that  ni^ht.  By  the  terms  of  the 
company's  stipulation  or  regulation  to  which  the  plaintiffs,  by  their  signature 
thereto,  either  assented,  or  by  which  they  must  be  held  to  be  estopp.  d,  {Breese 
V.  Telegraph  Co.,  48  N.  Y  141,  142;  Grinnell  v.  Telegraph  Co.,  118  Mass. 
307,)  aside  frum  the  void  condition  of  which  we  have  spoken,  the  message 
was  not  to  be  delivered  earlier  than  the  morning  of  the  next  ensuing  business 
day.  An  earlier  trausiiiission  in  this  case  wsis  impossible.  Immediately  prior 
to  the  time  for  forwarding  the  message  over  the  line  communicating  with  the 
stock-yards  a  fire  suddenly  broke  out  in  the  operating  room,  and  before  any- 
tliing  could  be  rescued  the  whole  room  was  enveloped  in  dames,  and  this  mes- 
sage destroyed.  The  origin  of  the  hre,  as  we  have  stated,  and  as  the  evidence 
shows,  was  due  to  atmospheric  cpnditions  and  influences  over  which  the  de- 
fendant company  had  no  control.  There  were  no  improvements  known  or 
anywhere  in  use  wiiich  could  guard  against  the  possiljility  of  such  an  occur- 
rence. If  the  company  ought  to  have  foreseen  that  such  an  accident  might 
happen,  or  if  such  an  occurrence  could  reasonably  have  been  anticipated,  and  it 
could  have  been  guarded  against,  then  the  omission  to  provide  against  it 
might  be  held  to  be  actionable  negligence.  But  the  facts,  as  they  appear  in 
the  case,  rebut  any  negligence  on  this  ground..  That  it  was  likely  to  occur 
was  only  a  possibiliiy.  The  fire  does  not  appear  to  have  originated  through 
any  fault  or  negligence  of  the  company  or  its  employes,  or  through  any  im- 
perfec  tions  in  the  chemicals,  metals,  machinery,  or  implements  used  by  it, 
which,  by  any  skill  or  knowledge  reasonably  attainable  in  the  present  state 
of  telegraphy,  could  be  guarded  against.  The  facts  proved  bring  the  case 
within  the  decisions  to  which  we  have  referred  in  another  part  of  this  opin- 
ion, and  upon  these  facts  and  the  law  it  is  the  opinion  of  the  court  that  the 
plaintiff  cannot  prevail.    Judgment  for  defendant. 

Fetebs,  C.  J.»  and  Walton,  Danfobth,  YmaiN,  and  Llbbby,  JJ.»  con- 
curred. 


(80  Me.  463) 

"VTentwokth  v.  Wyman.* 
(Supreme  Judicial  Court  of  Maine.    July  25, 1888.) 

Costs— Bembdibs— In  Action  Dismtssed  fob  WAnt  op  Jubisdiction. 

One  who  is  sued  before  a  trial  justice  whose  commission  has  expired,  and  on  that 
account  is  denied  a  trial,  his  costs,  or  an  appeal,  can  maintain  an  action  to  recover 
his  costs. 

Exceptions  from  supreme  judicial  court,  Waldo  county. 

Action  to  recover  costs.  The  opinion  states  the  facts.  At  the  trial  the  pre- 
siding judge  directed  a  nonsuit  to  be  entered,  to  which  ruling  the  plaintiff  ex- 
cepted* 

J.  //.  Montgomert/t  for  plaintiff.    Geo.  E.  Johnson,  for  defendant. 

Walton,  J.  The  question  is  whether  one,  who  is  sued  before  a  trial  Jus- 
tice after  his  commission  has  expired,  and  who,  on  that  account,  is  denied  a 

'Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
v.lSA.no.l — 8 


Digitized  by 


Google 


ii'  JlTLAJXTIQ  BEPOBTEB.  '  [Md. 

trial^  denied  liis  costs  and  denied  an  appeal,  can  maintain  an  action  to  recover 
his  costs.  We  think  he  can.  It  is  now  well  settled,  although  formerly  held 
otherwise,  that  when  an  action  fails  for  want  of  jurisdiction,  the  defendant  is 
entitled  to  costs;  and  if  he  cannot  recover  them  otherwise,  he  can  maintain  an 
action  for  them.  The  rule,  as  stated  in  Elder  v.  Manufacturing  Co.,  4  Gray, 
201,  is  that  where  a  writ  is  served,  returned,  and  entered  by  the  plaintiff,  and 
the  suit  fails  for  want  of  jurisdiction  in  the  justice  to  try  it,  the  defendant  is 
entitled  to  costs;  that  the  defendant  has  a  right  to  appear,  and  save  his  rights, 
and  guard  against  even  an  erroneous  judgment,  and  may  rightfully  be  regarded 
as  the  prevailing  party.  And  in  Call  v  Mitchell,  89  Me.  465,  it  was' held 
that,  although  a  magistrate  has  no  jurisdiction,  and  a  judgment  by  him  would 
be  a  nullity,  still  the  defendant  is  entitled  to  costs.  And  in  Mann  \  Holhrook, 
20  Yt.  523,  where  the  plaintiff  sued  out  a  writ  returnable  before  a  laagistrate, 
and  the  defendant  appeared,  but  no  trial  was  had  because  the  magistrate  was 
absent,  the  plaintiff  having  neglected  to  notify  him  of  the  pendency  of  the 
action,  it  was  held  that  the  defendant  could  maintain  an  action  to  recover  his 
costs.  And  in  8haw  v.  Reed,  16  Mass.  450,  although  it  was  held  that  an  ac- 
tion of  trespass. for  false  imprisonment  would  not  lie  in  such  a  case  for  the  ar- 
rest of  the  defendant  on  the  writ,  it  was  also  held  that  he  would  have  a  rem- 
edy by  an  action  on  the  case,  if  the  absence  of  the  justice  arose  from  the  plain- 
tiff's negligence.  These  autliorities  establish  the  principle  that,  in  a  proper 
case,  an  action  may  be  maintained  to  recover  costs.  And  we  think  this  is 
such  a  case.  The  plaintiff  was  sjummoned  to  appear  before  a  trial  justice  to 
answer  in  a  civil  suit.  He  did  appear  with  his  witnesses  and  his  counsel. 
He  was  then  denied  a  trial,  denied  his  costs,  and  denied  an  appeal,  because  the 
defendant  had  carelessly  brought  his  action  before  a  justice  whose  commission 
had  expired.  The  injury  to  the  plaintiff  was  the  same  as  if  the  justice  had 
been  absent.  To  him  it  could  make  no  difference  whether  he  lost  his  trial  on 
account  of  the  absence  of  the  man  or  the  absence  of  his  authority.  In  either 
case,  the  injury  to  him  would  be  the  same;  and  for  such  an  injury  we  think 
he  could  as  clearly  maintain  an  action  in  the  one  case  as  the  other.  And  there 
is  no  hardship  in  making  the  wrong-doer  responsible  in  the  one  case  any  more 
than  in  the  other.  He  not  only  selects  the  time  and  place  of  trial,  but  he  also 
selects  the  magistrate;  and  it  is  as  clearly  his  duty  to  select  a  magistrate  who 
is  competent  to  try  the  action,  as  it  is  to  notify  the  magistrate  of  the  time 
and  place  appointed  for  the  trial.  For  a  neglect  to  perform  his  duty  in  the 
latter  particular  it  has  already  been  decided  that  an  action  may  be  maintained 
against  him.  And  for  a  neglect  to  perform  his  duty  in  the  former  particular, 
we  think  he  is  equally  liable.  Exceptions  sustained,  nonsuit  taken  off,  and  a 
new  trial  granted. 

Peters,  0.  J.,  and  Danforth,  Libbey,  Emery,  and  Haskell,  JJ.,  con- 
curred. 


(80  Me.  89«) 

Bradbury  t>.  Fire  Ins.  Ass'n  op  England  et  aU 
(Supreme  Judicial  Cov/rt  of  Maine.    June  12, 1888.) 
INBUKANOE— The  Policy— Pbopebtt  Embraced. 

A  policy  on  plaintiff's  "  frame  stable  building,  occupied  by  assured  as  a  hack,  livery, 
and  boarding  stable,  '*  specifically  described,  and  on  **his  carriages,  sleighs,  backs, 
horses,  harnesses,  blankets,  robes,  and  whips  contained  therein, "  does  not  cover 
plaintiff's  hack,  not  in  said  stable,  but  in  a  repair  shop  one-eighth  of  a  mile  away, 
on  another  street  in  the  same  city,  without  the  knowledge  or  consent  of  the  Insurer, 
for  the  temporary  purpose  of  bemg  repaired.' 

}.  On  report. from  supreme  judicial  court,  Androscoggin  county. 

^Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
'  See  note  at  end  of  case. 
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il^atimpsif  on  policy  of  fire  insurance.  .   r 

e^eo.  C.  €&  Cfta«.  ^.  IF^ny ,  for  plaintiff.    If.  &  H.  B.  Cleaves,  for  defendants. 

LiBBET,  J.  These  actions  are  on  fire  policies,  and,  being  subsiantiallj 
alike,  were  tried  together,  and  came  to  this  court  in  one  report.  The  first 
four  policies  insure  a  certain  sum  on  the  plaintiff's  "frame  stable  and  build- 
ing, occupied  by  assured  as  a  back,  livery,  and  boaiding  stable,  situated  on 
the  north  side  of  Court  street,  Auburn,  Me.,"  and  "$500  on  his  carriages, 
sleighs,  hacks,  hearses,  harnesses,  blankets,  robes,  and  whips  contained 
therein."  The  fifth  does  not  Insure  the  building,  but  insures  81»500  on  the 
same  kinds  of  personal  property  "stored  in  the  private  frame  stable  occu- 
pied by  assured,  and  situated  near  east  side  of  Main  street,  Auburn,  Me." 
The  loss  claimed  by  the  plaintiff  is  for  damage  by  fire  to  a  hack  not  in  his 
stable  named  in  the  policies  at  the  tinie  of  the  damage,  but  in  a  repair  shop 
of  one  Litclifield,  on  another  street  about  one-eighth  of  a  mile  distant,  where 
it  had  been  removed  the  day  before  the  fire,  without  the  knowledge  or  con- 
sent of  the  defendant;  and  it  is  admitted  that  the  board  rate  for  Insurance  on 
Litchfield's  repair  shop  and  contents  was  1  per  cent,  more  than  on  the  plain- 
tiff's stable  on  Court  street.  The  damage  to  the  hack,  by  fire  while  at  Litch- 
field's shop  is  admitted,  and  no  question  is  made  as  to  the  sufficiency  of  the 
notices.  The  only  contention  between  the  parties  is  whether  the  insurance 
attached  to  and  followed  the  plaintiff's  carriages,  hacks,  etc.,  when  removed 
from  his  stable  to  another  place  for  repairs  or  some  other  temporary  purpose, 
or  was  limited  to  such  carriages  only  as  were  at  or  in  the  stable  named  at 
time  of  loss  or  damage.  Upon  this  question  there  appears  some  conflict  among 
the  authorities.  The  general  rule  stated  by  text  writers,  and  held  by  the 
general  current  of  decided  cases,  is  that  the  place  where  the  personalty  insured 
is  kept  is  of  the  essence  of  the  contract,  as  by  that  the  character  of  the  risk  is 
largely  determined,  and  the  property  is  covered  by  the  policy  only  while  in 
the  place  described.  1  Wood,  Ins.  110;  Blodgett,  Fire  Ins.  22;  Foundry  v. 
Insurance  Co.,  1  Cilff.  300;  Insurance  Go.  v  Qusdorf,  43  Md.  506;  Rail- 
road  Co,  v.  Insura7ice  Co.^  7  Gray,  64.  The  following  cases  are  cited  as  es- 
tablishing an  exception  to  the  general  rule,  and  as  sustaining  the  plaintiff's 
contention.  Everett  v.  Insurance  Co.,  21  Minn.  76;  Holbi'ook  v.  Insurance 
Co,,  25  Minn.  229;  McCluer  v.  Insurance  Co,,  43  Iowa,  349;  Longtueville  v. 
Assurance  Co.,  51  Iowa,  553,  2  N  W  Rep.  394;  Lyorhs  v.  Insurance  Co.,  13 
B.  I.  347.  We  think  a  careful  examination  of  all  these  cases  will  show  that 
the  chattels  insured  are  so  desci'ibed  in  the  policy  that  they  can  be  identified 
without  reference  to  the  building  or  place  where  they  were  kept;  and  the 
courts  held  that  the  words  "contained  in"  a  certain  building,  or  kept  in  a 
certain  building  or  place,  was  a  part  only  of  the  description  of  the  chattel; 
and  if  from  its  nature,  character,  or  ordinary  use  the  parties  must  have  under- 
stood that  it  was  to  be  out  of  the  building  or  place  a  part  of  the  time  in  ordi- 
nary use,  the  policy  should  be  held  to  cover  it  while  so  out.  This  is  going  to 
the  verge  in  construing  the  language  used  by  the  parties  in  a  contract,  when, 
ordinarily,  it  does  not  bear  such  meaning.  But  this  case  does  not  appear  to 
us  to  be  within  the  authority  of  those  cases.  The  policies  in  suit  do  not  in- 
sure a  particular  carriage  or  hack  by  any  description  by  which  it  can  be  identi- 
fied without  reference  to  the  stable.  They  do  not  insure  all  the  plaintiff's 
carriages,  hacks,  etc.,  used  in  his  livery  business  contained  in  the  stable  de- 
scribed. It  cannot  be  held  that  they  cover  only  such  carriages,  hacks,  etc., 
as  were  contained  in  the  building  named  at  the  date  of  the  policies.  From 
the  nature  of  the  plaintiff's  business  it  must  have  been  in  the  contemplation 
of  the  parties  that  the  chattels  named  might  be  changed  from  time  to  time 
during  the  year;  soine  sold,  some  worn  out,  some  destroyed  by  accident,. and 
others  put  in  to  take  their  places.  The  policies  are  similar  to  an  insurance 
of  a  shop-keeper  on  his  stock  of  goods  in  his  shop,  or  of  a  railroad  compediy 
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on  its  rolling  stock  on  its  road»— constantly  changing.  In  such  cases  the  prop* 
erty  insured  can  be  ascertained  only  from  the  place  of  business  named.  Lyons 
y.  InsuranoB  Co,,  13  B.  1. 847;  Foundry  v.  Insurance  Co.^  1  Cliff.  900;  Ring 
y.  Asmrance  Co.,  (Mass.)  14  N.  £•  Kep.  525.  The  policies  insure  such  of  the 
plaintiff ^s  carriages,  hacics,  etc.,  as  are  contained  in  his  stable  at  the  time  of 
loss.  We  can  see  no  other  way  of  identifying  the  property  covered  by  the 
policies.  It  cannot  be  that  the  policies  should  be  so  construed  that  they  will 
cover  a  haclc  once  put  into  the  stable,  and  then  taken  out,  wherever  it  may 
be.  The  language  of  tlie  contract  is  not  apt  to  embrace  such  a  risk.  The 
risk  might  thus  be  increased  twofold  or  threefold,  and  still,  if  the  contract 
must  be  construed  as  covering  it,  it  is  not  a  forfeiture  of  the  policy  for  an  in- 
crease of  the  risk.  It  is  simply  the  risk  contemplated  by  the  parties.  RaiU 
road  Co.  V.  Imturance  Co.,  7  Gray,  66. 

The  view  we  tal<e  of  the  first  four  policies  makes  it  unnecessary  to  consider 
whether  the  terms  of  the  fifth  policy  should  receive  a  construction  more 
strongly  against  the  plaintiff.  They  are  certainly  no  more  favorable  to  bim. 
The  actions  are  not  sustained.     Judgment  for  the  defendants  in  each  action. 

Peters,  C.  J.,  and  Walton,  Yntan^,  Foster,  and  Haskell,  JJ.,  con- 
eurred. 

NOTE. 

Insuhance— Conditions  op  Poliot— Propbktt  "Containbd"  in  Housb.  In  Longue- 
viUe  V.  Assuranoe  Co.,  (Iowa,)  2  N  W.  Rep.  894,  which  was  an  action  upon  a  policy  of 
insurance  of  household  furniture,  wearing  apparel,  etc.,  **aU  contained  in  the  two^toiy 
frame  dwelling, "  and  which  is  cited  in  the  opinion  in  the  principal  case,  the  court  savs: 
^The  words  *  contained  in  the  two-stoi^  frame  dwelling,*  eta,  are  words  of  description 
of  the  property  insured,  including  the  place  of  deposit  when  not  in  ordinary  use.  The 
character  of  the  property  insured  mustbe  considered  in  determining  the  true  construc- 
tion of  the  policy;^  and  it  was  held  that  the  insurers  were  liabie  on  the  policy  for  dam- 
age by  fire  to  the  wearing  apparel,  while  being  worn,  although  away  fx-om  the  house. 
In  Wildey  v.  Insurance  Co.,  (Mich.)  18  N.  V  Kep.  2iiJ.  the  question  for  decision  was 
whether  property  insured  as  **  personal  farm  property  in  buildings  and  on  farm, "  con- 
tinued oovered  by  the  insurance  when  used  and  placed  in  a  buud.ng  remotie  from  a 
farm,  and  in  a  place  of  custody  which  could  not  legally  be  insured  by  the  company,  and 
it  was  held,  on  this  latter  ground  in  the  negative,  Campbell,  J.,  saying:  **lf  the  com- 
pany had  more  general  powers,  the  case  might  appear  very  difFereuuy.  **  The  same 
point  was  decided  in  Wilson  v.  insurance  Co.,  (Mien.)  19  N.  w   Hep.  28. 

Where  a  policy  of  fire  insurance  in  one  clause  insures  houscLttid  goods,  eta,  ''all  con- 
tained" in  a  certain  dwelling-house,  and  in  another  clause  insures  "*  horses,  buggies, 
hay.  **  etc.,  the  insured  cannot  recover  for  loss  of  the  household  goods  by  burning  of 
the  bam  into  which  they  had  been  removed  on  account  of  a  previous  fire  in  the  dwell- 
ing-house. Engiish  V.  Insurance  Co.,  (Mich.)  21  N.  W.  Rep.  i^.  But  in  Noyes  v.  In- 
surance Co.,  (wis.)  25  N.  W  Rep.  il9,  it  was  held  that  the  owner  of  an  article  of  wear- 
ing apparel  might  recover  for  the  loss  thereof,  when  it  was  burned  in  a  store,  where  it 
was  properly  sent  to  be  repairt^,  under  a  policy  describing  it  and  the  other  property  in- 
sured as  "^ali  contained  in  a  frame  dwelling-house. "  Where  a  poiicy  insures  live>stock 
**on  the  property  described,  in  the  places  herein  set  forth,  and  not  elsewhere,  ^  and  a 
mare  was  at  that  time  in  a  certain  barn,  but  was  removed  to  a  new  barn,  buu  feet  from 
the  old,  which  was  destroyed  by  fire,  the  words  defining' the  location  of  the  live-stocJc 
are  descriptive  only,  and  the  company  is  liabie  for  the  mare  burned  in  the  new  barn. 
De  (rraff  v.  Insurance  Co.,  (Minn.)  88  N.  W.  Hep.  60(5. 

See,  also,  as  to  conditions  against  removal,  and  as  to  the  location  of  the  property  in- 
sured, in  policies  of  insurance  of  live-stock,  Borightv.  Insurance  Co.,  (Minn.)  25  N. 
W.  Rep.  798;  Insurance  Co.  v.  Haws,  (Pa.)  11  AtL  Hep.  107;  Haws  v.  Association,  (Fa.) 
7AtLfiep.  159. 

(80  Me.  430)  '  '" 

State  «  Boston  &  M.  B.  Go.i 
(Supreme  Juaidal  Cowrt  of  Jfoina.    June  19, 1888.) 
1.  Railroad  (^mpanlbs—Liabilitt  for  Nbgligbnob— Acoibbnts  at  CBOSsiNOfl. 

Deceased,  with  two  associates,  was  riding  in  a  waf^^n  towards  a  railroad  crosa- 
ing,  at  about  10  o'clock  in  the  evening  of  a  starlight  night,— one  of  the  associates 
owning  and  driving  the  team,  and  carrying  the  other  two  gratuitously  as  a  neigh- 

1  Reported  by  Leslie  C.  Cornish,  EiSq.,  of  the  Augusta  bar. 
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borly  kindness,— wheti  a  locomotive  whistle  was  beard  by  tbem.  They  expressed 
doubt  among  themselves  whether  the  train  was  on  the  road  they  were  to  cross,  or 
on  another  road  farther  away  running  in  the  same  direction,  and  continued  driving 
slowly,  intent  upon  the  noise  of  the  train.  They  oonld  not  see  the  train  on  account 
of  the  Duildings  and  bushes  between  them  and  it.  The  bell  was  not  heard  by  them. 
As  they  approached  nearer,  they  saw  the  gates  at  the  crossing  wide  open  and  no  per* 
son  in  attendance  upon  them,  although  they  had  been  accustomed  to  seeing  the  gates 
in  operation  and  a  flag-man  there.  For  several  years  the  practice  of  the  road  had  oeen 
to  keep  a  fl^-man  In  attendance  at  the  crossing,  but.  unknown  to  these  persons, 
he  usually  left  the  place  at  about  7  in  the  evening  for  the  night.  The  train  was  the 
night  Puuman  from  Boston  going  east,  which  for  most  of  the  time  for  many  years 
had  not  run  upon  this  road,  but  had  run  upon  the  other  road  of  this  same  company 
before  snoken  of.  The  train  was  running  through  a  compact  portion  of  a  city  at  an 
unlawful  rate  of  speed  for  such  place,  and  at  the  rate  of  25  miles  an  hour  or  more 
when  the  collision  occurred.    Held^  that  a  verdict  for  the  plaintiff  might  be  upheld.  ^ 

S.  SaMR— GaTBS— VOLUNTART  ESTABLISHMENT— LIABILITY. 

The  voluntary  establishment  of  gates  at  a  crossing  by  the  railroad  company  is 
evidence  of  their  necessity,  and,  being  advertised  to  travelers,  it  is  evidence  of  neg- 
ligence if  they  are  not  properly  attended  and  maintained. 
8.  Neoliobnoe—Impotbd  Nbolioenob— Driver  and  PAsaExoER. 

The  doctrine  which  imputes  to  a  passenger  the  negligence  of  ac  'jriver  over  whom 
the  passenger  exercises  no  influence  or  control  is  not  accepted  in  Maine,* 

On  report  from  sapreme  judicial  court,  York  county. 

Indictment  under  the  statute  for  the  instantaneous  death  of  William  M.  Ben- 
jamin, Alleged  to  have  been  caused  by  the  defendant's  negligence.  After  the 
plaintiff's  evidence  was  out,  the  case  was  repotted  to  the  law  court,  with  the 
stipulation  that  the  plaintiff  should  recover,  if  the  facts  would  in  any  event 
authorize  a  jury  to  find  a  verdict  in  its  favor 

EoToce  H,  Burbankt  Co.  Atty.,  for  the  State.  Qeo.  C.  Yeaton  and  Benj. 
F,  Chadboume,  for  defendant. 

Peters.  0.  J.  After  the  plaintiff's  evidence  was  out  in  this  case,  it  was 
agreed  by  the  parties  that  if  such  evidence  be,  in  the  opinion  of  tlie  full  court, 
sufficient  to  autliorize  a  jury  in  any  event  to  find  for  the  plaintiff,  a  judg- 
ment may  be  entered  against  the  defendants  for  the  sum  of  ^5,000.  Al- 
lowing to  the  plaintiff,  under  this  stipulation,  the  benefit  of  tlie  most  favor- 
able view  which  the  evidence  is  legally  susceptible  of,  it  may  be  considered 
that  the  following  facts  are  proved:  The  deceased,  William  M.  Benjamin,  for 
whose  death  the  action  is  instituted  in  the  name  of  the  state,  and  two  other 
men,  of  the  names  of  Burnie  and  Hooper,  the  latter  owning  and  driving  the 
team,  were  sitting  in  an  open,  one-seated  wagon,  and  approaching  at  a 
moderate  gait,  or  "very  slowly,"  a  level  crossmg  of  defendant's  railroad  over 
the  highway  in  Biddeford.  It  was  at  about  10  o'clock  on  a  starlight  night  in 
November,  1886.  The  railroad  and  town  road  intersect  at  about  a  right  angle. 
The  three  were  persons  of  middle  age,  with  physical  faculties  unimpaired, 
sober  and  Intelligent,  and  were  returning  home  from  a  lodge  meeting  of  som6 
kind  over  a  road  familiar  to  all  of  them  When  within  about  850  leet  of  the 
crossing,  a  locomotive  whistle -was  heard,  but  no  bell  was  heard  by  them  at 
any  time.  The  bell  was  heard  by  others  at  the  moment  when  the  locomotive 
was  passing  the  crossing,  the  train  at  the  time  running  at  a  rate  of  not  less 
than  25  miles  an  hour  through  a-  compact  portion  of  the  city  of  Biddeford. 
When  the  whistle  was  heard,  Burnie  called  Hooper's  attention  to  it,  and 
Hooper  said  he  did  not  know  which  road  it  was  on,  meaning  whether  on  the 
Boston  &  Maine  or  Eastern  Railroad.  Burnie  replied  that  he  could  not  tell 
from  the  sound  which  road  it  was  on.  The  deceased  said  nothing,  and  notbmg 
more  was  said  by  either  of  them.    The  team  moved  on  without  stopping,  and 

>See  note  at  end  of  case. 

*  On  the%ubject  of  the  doctrine  of  imputed  negligence,  see  Brannen  v.  Railroad  Ck>., 

gnd.)  17  N.  B.  Rep.  202,  anil  cases  cited  in  note;  Kyne  v.  Railroad  Co.,  OieL)  U  A.tL 
op.  9as^ 
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AlmoBt  Immediately  it  reached  the  Boston  &  Maine  trAck,  wheti  &' collision 
took/place  between  locomotive  and  team  by  which  two  of  the  three  men  were 
almost  instantly  killed.  The  way  on  which  the  parties  were  traveling  was 
slightly  descending  towards  the  crossing,  and  a  view  of  the  coming  train  was 
mostly  obstructed  from  the  travelers  by  houses  and  other  structures,  and  the 
plans  and  photographs  show  that  there  may  have  been  no  opportunity  for  the 
travelers  to  see  the  tmin,  situated  as  they  w^ere  while  in  motion. 

The  defendants  contend  that  the  travelers  did  not  look  and  listen  after  their 
interchange  of  words  about  the  direction  of  the  sound  from  the  whistle.  We 
think  a  jury  would  be  justified  in  the  belief  that  they  did.  On  this  point  the 
survivor  was  not  very  explicit  in  his  testimony,  but  he  was  not  asked  about  it, 
hor  was  he  at  all  exhaustively  examined.  The  men  did  not  in  fact  see  the 
locomotive  until  they  were  within  an  estimated  distance  of  15  feet  from  the 
track, — the  train  being  about  100  feet  a\yay, — and  a  collision  may  not  then  have 
been  avoidable.  At  the  place  where  the  whistle  was  sounded  the  two  railroads 
were  within  300  feet  of  touching  together,  then  diverging  until  at  the  cross* 
ing  they  were  about  1,000  feet  apart,  the  Eastern  being  the  furthest  away.  It 
is  reiisonable  to  believe  that  the  three  men,  as  they  approached  the  crossing, 
saw  that  the  gates  there  were  open  and  unattended  by  any  person,  and  that 
there  was  no  signal  of  any  kind  indicating  that  a  train  was  expected.  A  red 
light  was  burning,  the  usual  switch  signal,  which  was  not  any  warning  to 
those  using  the  common  roads.  The  gates  were  of  the  double-arm  pattern, 
operating  on  pivots  on  each  side  of  the  highway, — when  open  the  arms  stand- 
ing erect, — and  these  had  been  in  use  atwthjs  crossing  for  about  ithree  years. 
An  employe  was  in  daily  attendance  upon  them  from  7  o^clock  a.  m.  until 
about  15  minutes  after  7  p.  m.,  when  he  usually  locked  the  gatesand  left  them 
for  the  night,  doing  so  on  the  night  of  the  catastrophe.  The  train  which  struck 
the  wagon  was  the  regular  night  Pullman  train  running  from  Boston  to  Bangor, 
on  the  Boston  &  Maine  road.  This  train  has  run  most  of  the  time  for  many 
years  over  the  Eastern  Railroad,  but  had  been  running  over  the  Boston  & 
Maine  road  for  about  a  month  before  the  accident,  and  has  also  run  on  the 
same  road  for  a  period  of  eight  months  during  the  year  before  the  accident. 
The  two  roads  were  managed  by  the  same  company.  The  survivor,  and  the 
same  thing  may  be  fairly  assumed  of  his  associates,  had  seen  that  the  gates 
were  in  operation  at  the  crossing,  but  had  never  noticed  that  they  were  not 
at  all  times  used  when  trains  were  passing.  They  suppased  that  they  were  so 
used.  The  flag-man  in  the  railroad  employment  testified  that,  when  for  any 
reason  the  gates  were  out  of  order,  he  used  a  green  lantern  by  night  and  a 
yellow  flag  by  day  whenever  a  train  passed. 

It  is  not  denied  that  the  defendants  were  themselves  guilty  of  negligence. 
They  were  running  their  train  at  a  rate  of  speed  upwards  of  four  times  the 
rate  allowed  by  law.  Chapter  377  of  the  Acts  of  1885  prohibits  a  train  run- 
ning across  a  highway  near  the  compact  part  of  a  town  at  a  speed  greater  than 
six  miles  an  hour,  unless  the  parties  operating  the  railroad  maintain  a  flag- 
man or  a  gate  at  the  crossing.  Had  not  the  defendants  been  remiss  in  the 
discharge  of  this  statutory  duty,  it  is  reasonable  to  conclude  that  the  accident 
would  not  have  happened.  Nor  would  th.e  accident  have  occurred,  the  de- 
fendants contend,  if  the  deceased  had  not  also  been  guilty  of  negligence. 
Great  stress  is  placed  by  the  defendant's  counsel  upon  the  position  taken  for 
his  clients  that  the  three  men  did  not  look  and  listen  for  the  location  of  the 
trnin,  or,  if  they  did,  that  they  paid  no  heed  to  the  signals  which  their  eai-s 
revealed  to  them.  It  certainly  cannot  be  denied  that  it  was  an  egregious  blu n- 
der  for  the  team  to  continue  moving  on  so  near  the  crossing,  while  the  occu- 
pants could  not  tell  from  which  railroiad  the  sound  of  the  whistle  proceeded, 
unless  other  facts  furnish  an  excuse  for  not  stopping.  The  team  should  have 
halted.  The  very  doubt  felt  by  the  men  was  notice  enough  of  danger,  unless 
they  were,  without  their  own  fault,  deceived  by  the  surrounding  circumstances. 
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The  plaintiff's  counsel  insists  that  such  excuse  exists.  It  is  contended  on  thati 
side  of  the  case  that,  taking  into  consideration  that  the  train  was  not  seen» 
though  the  deceased  and  his  associates  miist  have  been  intent  upon  their  sit* 
nation,  as  evidenced  by  their  sudden  silence  as  they  were  advancing  on  their 
way  after  their  interchange  of  views  on  the  subject,  and  considering  also  the 
fact  tiiat  they  had  much  reason  to  suppose  that  the  Pullman  train  belonged 
upon  the  most  distant  road,  the  sight  of  the  uplifted  arms  of  the  gates  was 
evidence  enough  to  dissolve  the  doubt  in  the  minds  of  those  men,  and  to  in- 
duce them  to  believe  that  they  could  safely  continue  on  without  interruption. 
The  plaintiff  contends  that  such  was  the  judginent  of  the  three  men,  who 
for  intelligence  and  experience  would  average  well  with  men  generally.  The 
counsel  for  the  defendants  contends  that  the  standing  arms  indicating  open 
gates  should  not  be  regarded  as  any  signal,  or  a  sufficient  signal,  of  safety,  at 
any  crossing  where  the  law  does  not  require  gates  to  be  maintained.  At  this. 
place  the  gates  were  erected  by  the  voluntary  act  of  the  company.  But  it  is 
not  a  fair  construction  of  the  statute  to  say  that  it  does  not  require  gates  to 
be  maintained,  or  a  flag-man  to  be  present,  at  all  grade  crossings,  as  to  trains 
moving  more  rapidly  at  such  places  than  six  miles  an  hour.  And  while  a 
negledi  of  the  company  to  perfoim  its  duties  does  not  excuse  the  traveler  in 
a  neglect  of  the  duties  and  degree  of  cure  which  the  law  imposes  on  him,  still, 
in  making  his  calculation  for  crossing  a  railroad  track  safely,  he  is  often  jus« 
tified  in  placing  some  reliance  on  a  supposition  that  the  company  will  perform 
the  obligation  resting  on  it,  where  there  is  no  indication  that  it  will  do  the 
contrary.  If  the  gates  were  open  and  the  crossing  unattended  by  a  flag-man, 
then  these  persons  bad  a  right  to  accept  the  fact  as  some  evidence  that  the 
train  would  not  attempt  to  pass  tiie  crossing  at  a  faster  speed  than  six  miles 
an  hour.  Of  course,  full  reliance  cannot  always  be  placed  on  an  expectation 
that  a  railroad  company  will  perform  its  duties,  when  there  is  any  temptation 
to  neglect  them,  because  experience  teaches  us  that  it  would  not  be  practica- 
ble to  do  so.  But  such  an  expectation  has  some  weight  in  the  calculation  of 
chances,  greater  or  less  according  to  the  circumstances.  But  what  essential 
difference  can  it  make  in  the  relation  of  the  parties  whether  the  statute  re- 
quires a  flag-man  at  any  point  or  whether  absolute  necessity  requires  one, — 
whether  the  legislature  declares  the  necessity,  or  the  company  by  its  act  con- 
fesses the  necessity?  The  defendants,  by  their  counsel,  contend  that  the  En- 
glish and  the  New  York  authorities,  cited  by  plaintiff,  are  based  upon  a  stat- 
utory requirement  that  gates  shall  be  maintiiined.  That  is  not  entirely  cor- 
rect. In  a  leading  case  (Stapley  v.  Railway  Co.,  L.  R.  1  Exch.  21)  it  was 
said  that  while  there  was  no  law  requiring  gates  as  to  foot  piissengers,  still 
the  decision  was  that  the  footman  in  that  case  was  fairly  invited  by  the  open 
gates  seen  by  him  to  attempt  a  passage  across  the  tracks.  Nor  do  we  And 
that  the  New  York  cases  place  the  responsibilities  of  railroads  wholly  on  what 
the  statute  law  requires  of  them  as  to  guards  at  crossings.  It  is  said  in  KiS' 
senger  v.  Railroad  Co,,  56  N.  Y.  538,  "though  it  is  not  negligence  for  a  rail- 
road company  to  omit  to  keep  a  flag-man,  still,  if  one  is  employed  at  a  partic- 
ular crossing,  his  neglect  to  perform  the  usual  and  ordinary  functions  of  the 
place  may  be  suflicient  to  charge  the  company."  See  Qltishing  v.  Sharp,  96 
N.  Y.  676.  If  the  presence  of  a  flag-man  and  closed  gates  indicate  a  passing 
train,  certainly  the  absence  of  the  flag-man  and  open  gates  must  be  evidence 
that  a  train  is  not  presently  due  or  expected.  The  annexed  authorities  touch 
nearly  to  the  point  involved  in  the  facts  here  presented.  Wheelack  v.  Railr 
road  Co.,  105  Mass.  203,  Tyler  v.  Railroad  Co.,  137  Mass.  238;  Sonier  Y:. 
Railroad  Co.,  141  Miuss.  10,  6  N.  E.  Rep.  84;  Whart.  Neg.  §§  385,  386,  and 
eases;  Fierce,  R.  R.  203>  and  cases. 

The  plaintiff's  case  is  fortified  by  another  consideration.  He  neither  drove 
nor,  as  far  as  appears,  hadany  control  of  the  team  on  which  he  was  ridings 
It  is  reasonable  to  suppose  that  the  owner  carried  him  either  for  hire  or  g^ta^ 
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itoaslj  as  a  neighborlj  Jdndness.  His  position  was  not  of  the  same  degree 
of  responsibility  to  the  railroad  as  was  that  of  the  driyer.  He  was  a  compara- 
Uvely  passiye  party.  Not  that  he  had  no  duty  to  perform.  He  could  haTe 
aslced  the  drlYer  to  stop  the  team*  or  he  eoald  have  left  it.  Bat  it  would  be 
natural,  even  though  Ids  fears  were  excited,  that  he  should  defer  to  some  ex- 
tent to  the  experience  and  discretion  of  the  driver  who  was  in  the  control  of 
his  own  team;  and  before  he  had  time  to  assert  his  own  judgment  against  the 
driver's,  or  periiaps  fully  appreciate  the  situation,  the  inevitable  event  was 
upon  him.  We  think  this  fact  has  considerable  force  in  the  combination  of 
circumstances  which  weigh  against  the  charge  of  contributory  negligence. 
And  we  may  consider  this  point  in  the  argument  in  behalf  of  the  plaintiff,  un- 
less we  adhere  to  the  doctrine  of  imputable  negligence,  which  has  been  con- 
siderably practiced  on  in  the  courts,  first  promulgated  in  the  case  of  Tlwro- 
good  V  Bryan,  8  C.  B.  115, — a  doctrine  which  ascribes  to  a  passenger  the 
contributory  negligence  of  a  driver  over  whom  he  has  no  control.  This  doc- 
trine was  never  adopted  in  Scotland,  nor  by  the  English  admiralty  court,  and 
was  never  at  rest,  but  has  been  constantly  doubted  and  criticised  in  other  En- 
glish courts,  until,  in  1887,  it  was  overruled  by  the  court  of  appeal,  without 
a  dissenting  vote  on  the  question,  in  the  exhaustively  considered  case  of  The 
Bemina,  12  Frob.  Div.  58.  The  action  in  that  case,  though  originating  in 
the  admiralty,  was  brought  under  Lord  Campbell's  act,  and  was  governed  in 
all  respects  by  common-law  rules,  and  the  full  oouit  of  England  unhesitat- 
ingly swept  away  the  old  rule,  saying  that  it  was  a  fictitious  extension  of  the 
principle  of  agency  unwarranted  upon  any  rule  or  theory  of  law.  It  is  re- 
marked in  that  case  that  the  preponderance  of  judicial  and  professional  opin- 
ion in  England  is  against  the  doctrine,  and  that  tlie  weight  of  judicial  opinion 
in  America  is  also  against  it.  The  same  decision  has  been  made  in  the  su- 
preme court  of  the  United  States  in  Little  v.  Hackett,  116  U.  S.  366,  6  Sup. 
Ot.  Bep.  391,  where  it  is  said  that  the  doctrine  of  Thorogood  v.  Bryan  rests 
upon  indefensible  foundation.  It  is  there  declared  that  the  identltication  of 
the  passenger  with  the  negligent  driver,  without  his  co-operation  or  encour- 
agement, is  a  gratuitous  assumption.  The  same  view  of  the  question  is  en- 
tertained by  text  writers  generally,  especially  in  last  editions  of  their  works. 
The  older  doctrine  is  rapidly  fading  out.  A  distinction  has  sometimes  been 
attempted  to  be  made  between  riding  in  a  public  or  riding  in  a  private  car- 
riage, but  that  idea  has  not  prevailed  to  any  considerable  extent.  The  cases 
discuss,  as  an  English  court  puts  it,  the  broad  question  as  to  what  is  the  law 
applicable  to  a  transaction  in  which  one  has  lieen  injured,  and  in  the  course 
of  the  transaction  there  have  been  negligent  acts  or  omissions  by  more  than 
one  party.  In  quite  a  number  of  the  cases  the  facts  were  precisely  as  they 
are  here,  and  the  distinction  is  not  heeded.  A  few  cases  like  or  nearly  like 
the  present  case  are  the  following:  Kobiuson  v.  Railroad  Co.,  66  N.  Y.  11; 
Masteraon  v.  Railroad  Co.,  84  N.  Y.  247;  Cuddy  v.  Horn,  46  Mich.  596, 10 
N.  W.  Bep.  32;  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86;  Bennett  v.  Railroad 
Co,,  36  N.  J.  Law,  225;  Railroad  Co.  v.  SUinbrenner,  47  N.  J.  Law,  161; 
Railroad  Co.  v.  Shackiet,  105  111.  364.  See  Borough  qf  Carlisle  v.  Bris- 
bane,  113  Pa.  St.  544,  6  Atl.  Kep.  372,  and  cases  in  note.  We  are  not  com- 
mitted to  the  dbctrine  of  Thorogood  v.  Bryan  in  this  state  to  an  extent  pre- 
venting its  repudiation.  In  Dickey  v.  Ttltgraph  Co.,  43  Me.  492,  the  rule 
was  acted  on  without  any  expression  of  dissent  by  counsel.  The  doctrine  of 
imputable  negligence  as  applicable  to  the  relation  of  parent  and  minor  child, 
which  presents  another  and  a  somewhat  different  question,  has  been  favora- 
bly alluded  to  in  this  state,  but  in  cases  where  it  did  not  affect  the  result 
reached  on  other  grounds.  Brown  v.  Railway  Co.,  58  Me.  384;  Leslie  v. 
Lewie  ton,  62  Me.  468.  A  class  of  cases  against  towns  for  injuries  caused  by 
defective  highways,  being  statutory  actions,  stand  upon  a  ground  of  their 
own,  unaffected  by  the  ^ule  under  discussion.    On  the  terms  of  the  subnus- 


Digitized  by 


Google 


Me.]  8TATE  r.  DAVI8.  41 

sion  of  this  case  to  the  court  by  the  parties,  we  think  judgment  must  be  en- 
tered for  the  plainti£P  for  the  sum  agreed  upon  as  damages. 

Walton,  YiBaiN,  Libbey,  Fostbr,  and  Hasksli.,  J  Jo  concurred. 

NOTK 

Railroad  Cbossinos—Dittt  or  Tratslbr  to  Ix>ok  and  Libtbn.  It  is  the  duty  of 
s  person  about  to  oross  a  railroad  track  to  make  a  vigilant  use  of  his  senses,  as  far  as 
there  is  an  opportunity,  in  order  to  ascertain  if  there  is  a  present  danger  in  crossing. 
Hallway  Co.  r.  Adams,  (Kan.)  6  Pao.  Rep.  629;  Starry  ▼.  Railroad  Co.,  (Iowa,)  1 N.  W. 
Rep.  605;  Abbott  y.  Railway  Co.,  (Minn.)  16  N.  W.  Rep.  266;  Clark  v.  Railway  Co., 
(Kan.)  11  Pao.  Rep.  184:  Railroad  Co.  v.  Daris,  (Kan.)  16  Pac.  Rep.  78;  Donohue  ▼. 
Railway  Co.,  (Mo.)  2  S.  W.  Rep.  424;  Ifynning  v.  Railroad  Co.,  (Mich.)  81  N.  W  Rep. 
147;  Harris  ▼.  Railway  Co.,  (Minn.)  88  N.  W.  Rep.  12;  Pennsylvania  Co.  v.  Martthall, 
(111.)  10  N.  £.  Rep.  220;  Glascock  v.  Railroad  Co.,  (CaL)  14  Pao.  Rep.  518;  Toung  v. 
Railwi^  Co..  (N.  Y.)  14  N  B.  Rep.  4S4.  A  failure  to  listen  or  look,  when  by  taking 
this  precaution  the  injury  might  have  been  avoided,  is  negligence  that  will  oar  a  re- 
covery, notwithstanding  the  negligence  of  the  railroad  company,  in  failing  to  give  sig- 
nal, contributed  to  the  mjury.  Railway  Co.  v  Adams,  (Elan.)  supra;  Schofleld  v  Rail- 
way Co.,  8  Fed.  Rep.  488:  Holland  v.  Railroad  Co.,  18  Fed.  Rep.  243;  Mynning  v  Rail- 
road  Co.,  supra.  The  diligence  required  of  the  traveler  in  ascertaining  the  approach 
of  a  train  to  a  highway  crossing  must  be  greater  accordingly  as  the  peculiar  locality 
and  the  circumstances  of  the  uase  seem  to  require  greater  caution.  Morris  v.  Railroaa 
Co. ,  26  Fed.  Rep.  22.  The  fact  that  the  approach  of  a  railroad  to  a  highway  is  obstn^cted 
from  view  imposes  upon  travelers  by  the  highway  special  care  to  avoid  collisions. 
Haas  V.  Railroad  Co.,  (Mich.)  11  N.  W.  Rep.  216;  Schaefert  v.  RaUway  Co.,  (Iowa,)  17 
N.  W.  Rep.  898;  Bums  v.  RoUing-MiU  Co.,  (Wis.)  19  N.  W.  Rep.  880;  Pence  v.  RaUroad 
Co.,  (Iowa,)  19  N.  W.  Rep.  785.  Where  a  crossing  is  particularly  dangeroos,  and  re- 
quires extraordinary  eifort  to  ascertain  whether  it  is  safe  to  attempt  to  cross,  one  fa- 
miliar with  the  locality  and  the  danger  surrounding  it  must  use  care  proportioned  to 
the  probable  danger.  Railroad  Co.  v  Butler,  (Ind  )  2  N.  E.  Rep.  188,  Merkle  v  Rail- 
road Co.,  (N.  J.)  9  AtL  Rep.  680;  Seefeld  v.  RaUway  Co.,  (Wis.)  85  N.  W.  Rep.  27& 
Where  the  driver  of  a  team  brought  his  horses  to  a  walk,  but  did  not  stop  and  leave  his 
wagon,  and  go  forward  where  he  could  see  a  train  obstructed  by  oars  standing  on  a  side 
track,  held  not  to  be  contributory  negligence.  Kelly  v.  Railway  Co.,  (Minn.)  11  N.  W. 
Rep.  67:  Guggenheim  v.  Railway  Co.,  (Mich.)  88  N.  W.  Rep.  161.  Where  the  approach 
to  a  crossing  was  obstructed,  ana  the  plaintiff ^s  attention  was  required  in  one  direction, 
held,  under  the  droumstanoes,  he  was  not  negligent  for  failing  to  look  in  the  opposite 
direction,  from  which  a  train  was  rapidly  approaching,  without  signal,  bell,  or  whistle. 
Loucks  V.  Railway  Co.,  (Minn.)  18  N.  W.  Rep.  651.  Wnere  one  knows  the  dangerous 
condition  of  a  crossing,  that  the  approach  of  a  train  would  be  obstructed  to  both  sight 
and  sound,  and  also  knew,  or  had  reason  to  know,  that  a  train  is  due,  it  is  his  duty  to 
both  look  and  listen,  and,  if  need  be,  to  stop  for  that  purpose.  Tucker  v.  Duncan,  9 
Fed.  Rep.  867.  But  there  may  be  circumstances  which  will  excuse  the  traveler  from 
taking  the  usually  necessary  precaution  of  looking  and  listening.  Railroad  Co.  v. 
Hedges,  (Ind.)  7  N.  B.  Rep.  801;  Abbott  v.  Railway  Co.,  supra. 

Bee^so,  as  to  the  duty  of  the  traveler  and  of  the  railroaa  company  at  railroad  cross- 
ings, Howard  v.  Railway  Co.,  1  N.  T.  Supp.  528,  State  v.  Railroad  Co.,  (Md.)  14  Atl. 
Rep.  685;  Brown  v.  Railroad  Co.,  1  N.  Y.  Supp.  286;  RaUway  Co.  v.  Wheeler,  (Ind.)  17 
N.  £.  Rep.  668,  and  cases  cited  in  note;  Railway  Co.  v.  Schneider,  (Ohio.)  Id.  821,  Rail- 
way Co.  V.  Kuehn,  (Tex.)  8  8.  W.  Rep.  484;  Granger  v.  Railroad  (Jo..  (Mass.)  15  N.  E. 
Rep.  619,  and  note;  Railway  Ck>.  v.  Kuhn,  (Ky.)  6  &  W.  Rep.  441;  Bloomfield  v.  Rail- 
way  Co.,  (Iowa,)  88  N.  W.  Rep.  481 ;  RaUroad  Co.  v.  Perkins,  (lU.)  17  N.  E.  Rep.  I. 


(80  Me.  488) 

State  ©.  Davis.* 
{Supreme  Judicial  Court  of  Maine.    August  8, 1888.)  « 

KuiSA.!?CB— Common  Nuibjlnce^Sta.tionabt  Stbam-Enoinb— Indiotmbht. 

An  indictment  for  maintaining  a  stationary  steam-engine  as  a  common  nuisanoe, 
under  Rev.  Bt.  a  17,  $S  17, 19,  is  bad  on  demurrer  unless  both  its  erection  without 
the  prescribed  Ucense  and  its  use  are  aUeged  as  of  a  certain  specified  time  and  place.* 

Exceptions  from  superior  court,  Kennebec  county* 

^Reported  by  Leslie  C  Cornish,  Esq.,  of  the  Augusta  bar. 

*  As  to  the  necessity  of  an  indictment  or  information  conforming  to  the  wording  of 
the  statute  creating  the  oifense,  see  State  v.  Carville,  (Me.)  14  AtL  Rep.  942,  and  note: 
State  V.  Horan,  (N.  H.)  anfOe,  20,  and  note. 
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Indictment  for  erecting  and  asing  a  stationary  dteam-etogine  as  a  cominon 
nuisance,  under  Bev.  St.  Me.  c.  17,  §g  17, 19,  without  a  license.  The  defend- 
ant demurred  to  the  indictment,  and,  the  demurrer  being  overruled,  alleged 
exceptions.  The  indictment  was  as  follows:  '*The  jurors  of  said  state,  upon 
their  oath  present  that  Simeon  G.  Davis  of  Winthrop,  in  said  county  of  Ken- 
uebec»  on  the  1st  day  of  January  in  the  year  of  our  Lord  1887,  at  Winthrop, 
in  said  county  of  Kennebec,  did,  without  having  been  granted  license  therefor 
by  the  municipal  officers  of  the  said  town  of  Winthrop,  designating  the  place 
where  the  buildings  therefor  should  be  erected,  the  materials  and  mode  of  con- 
struction, the  size  of  the  boiler  and  furnace,  and  such  provisions  as  to  height 
of  chimneys  or  flues,  and  protection  against  Are  and  explosion  as  they,  the  said 
municipal  officers  of  said  town  of  Wintlirop,  then  and  there  judged  proper  for 
the  safety  of  the  neighborhood,  where  said  stationary  steam-engine  was  erected, 
erect  a  stationary  steam-engine;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  and  present  that  the  said  Simeon  G.  Davis  did  then  and  there 
erect  a  common  nuisance.  And  the  jurors  aforesaid,  upon  their  okth  afore- 
said, do  further  say  and  present  that  said  Simeon  G.  Davis,  at  Winthrop  afore- 
said, in  the  county  of  Kennebec  aforesaid,  on  the  1st  day  of  January  in  the 
year  of  our  Ijord  1887,  without  having  been  granted  license  therefor  from  the 
municipal  officers  of  tlie  said  town  of  Winthrop,  designating  the  place  where 
the  buildings  therefor  should  be  erected,  the  materials  and  mode  of  construc- 
tion, the  size  of  the  boiler  and  furnace,  and  such  provisions  as  to  height  of 
chimneys  or  flues,  and  protection  against  Are  and  explosion  as  they,  the  said 
municipal  officers  of  said  town  of  Winthrop,  judged  proper  for  the  safety  of 
the  neighborhood,  erect  a  stationary  steam-engine;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  and  present  that  the  said  Simeon  G.  Davis, 
at  said  Winthrop,  in  said  county  of  Kennebec,  on  the  said  day  of  January  in 
the  year  of  our  Lord  1887,  did  cause  a  common  nuisance.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  and  present  that  the  said 
Simeon  G.  Davis,  on  the  said  1st  day  of  January  in  the  year  of  our  Lord  1887, 
and  from  that  day  until  the  day  of  the  finding  of  this  indictment,  at  Winthrop 
aforesaid,  in  the  county  of  Kennebec  aforesaid,  a  stationary  steam-engine  be- 
fore that  time  unlawfully  erected  in  said  town  of  Winthrop  by  the  said  Simeon 
G.  Davis,  without  any  license  to  him  the  said  Simeon  G.  Davis,  granted  by 
the  municipal  officers  of  the  said  town  of  Winthrop,  in  said  county,  designat- 
ing the  place  where  the  buildings  therefor  should  be  erected,  the  materials  and 
mode  of  construction,  tlie  size  of  the  boiler  and  furnace,  and  such  provisions 
as  to  height  of  chimneys  or  flues,  and  protection  against  fire  and  explosion  as 
.they,  the  said  municipal  officers  of  said  town  of  Winthrop,  judged  proper  for 
the  safety  of  the  neighborhood,  unlawfully  did  use;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  and  present  that  the  said  Simeon  G. 
Davis,  on  the  said  1st  day  of  January  in  the  year  of  our  Lord  1887,  and  thence 
continually  until  the  day  of  the  finding  of  this  indictment,  unlawfullydid  con- 
tinue a  common  nuisance,  against  the  peace  of  the  state,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided." 

L,  T,  Carleton,  Co.  Atty.,  for  the  State.    John  H,  Potter t  for  defendant. 

Danfokth,  J.  This  is  a  demurrer  to  an  indictment  for  maintaining  a  com- 
mon nuisance,  under  Bev.  St.  c.  17,  §§  17,  19.  Section  17  provides  that  "no 
stationary  steam-engine  shall  be  erected  in  a  town,  until  the  municipal  officers 
have  granted  license  therefor,*'  under  certain  restrictions  therein  named. 
Section  19  provides  that  "any  such  engine  erected  witiiout  a  license  shall  be 
deemed  a  common  nuisance,  without  other  proof  than  its  use."  Thus  it  will 
be  seen  that  the  erection  of  an  engine  without  tlie  prescribed  license,  though 
prohibited,  is  not  legally  a  nuisance,  but  the  use  of  such  an  one  is.  It  would 
.theiefore  seem  to  .be.  immaterial  whether  the  person  using  is  the  same  as 
the  person  erecting,  or  otherwise.    But  the  use  and  the  want  of  a  license 
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must  cotioiir.  Both  facts  are  tnaterial  and  traversable.  Hence  both  must  bei 
alleged,  and  as  of  a  certain  specified  time  and  place.  In  the -first  and  second 
counts  in  the  indictment  the  erection  of  the  engine  without  a  license,  with  the/ 
specified  time  and  place,  is  alleged,  but  there  is  no  allegation  of  use.  In  the 
third  count  the  two  facts  are  alleged,  but  the  specific  time  applies  to  the.  use 
only.  The  allegation  of  the  want  of  a  license  is  simply  that  it  was  ''before 
that  time,"  thus  leaving  it  entirely  uncertain  whether  that  want  had  not  been* 
supplied,  as  it  might  have  been  before  the  use  of  the  engine.  As  the  two 
facts^the  use  and  want  of  license — must  exist  at  the  same  point  of  time  to 
maiie  the  engine  a  common  nuisance,  every  allegation  in  the  indictment  may 
be  proved  as  laid,  and  yet  the  respondent  guilty  of  uo  crime.  Exceptions 
sustained.    Demurrer  sustained.     Indictment  bad. 

Peters,  €•  J.,  and  Walton,  Virgin,  Libbey,  and  Foster,  JJ.,  concurred. 

(80  Me.  472) 

Savage  c.  Savage.^ 
(Supreme  Judicial  Court  of  Maine*    June  30, 1888.) 

1.  HusBAin)  AND  Wipe  — Wife's  Separate  Estate— Convey ance  by  Wipb  to  Hus- 

band.- 

Under  Rev.  St.  Me.  1871,  c.  61.  $  1,  giving  a  married  woman  power  to  sell  and 
convey  land  held  in  her  own  right,  without  the  assent  or  joinder  of  the  husbandv  a 
married  woman  has  the  power  to  convey  her  land  directly  vo  her  husband.' 

2,  TRiAii—lNSTKUCTioNs— Exceptions— When  Lie. 

Exceptions  do  not  lie  to  the  refusal  of  a  presiding  judge  to  give  requested  instru6- 
tions,  when  the  case  shows  that  there  was  no  evidence  upon  which  the  same  could 
be  based. 

Motion  and  exceptions. 

Real  action.  The  verdict  was  in  favor  of  the  defendant,  and  the  plaintiff 
alleged  exceptions,  and  also  filed  a  motion  for  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence,  but  subsequently  abandoned  the  motion. 

Washington  Gilbert,  for  plaintiff.     C  W.  Larrabee,  for  defendant. 

Libbey,  J.  Both  parties  claim  the  land  in  controversy  under  Hannah  Sav- 
age, who,  it  is  admitted,  was  the  owner  January  24,  1880.  The  plaintiJl 
claims  as  devisee  under  the  will  of.said  Hannah,  who  died  December  9, 1886. 
No  question  is  raised  as  to  the  validity  of  the  will,  and  if  she  held  the  title  at 
her  death,  the  plaintiff  must  prevail.  The  defendant  claims  that  said  Hannah 
conveyed  her  title  to  David  Savage,  her  husband,  January  24,  1880,  and  that 
he  conveyed  to  her,  September  1,  1885.  The  plaintiff  contests  the  validity  of 
the  deed  from  Hannah  Savage  to  David  SavagCn  on  two  grounds:  (1)  That 
when  said  deed  was  executed,  a  married  woman  had  no  power  to  convej  her 
lands  to  her  husband;  (2)  that  the  deed  was  obtained  by  duress. 

X.  Prior  to  the  act  of  lb47,  c.  27,  husband  and  wife  could  not  contract  with 
each  other,  because  at  common  law.  from  their  legal  union,  they  were  re- 
garded as  one  person  so  far  as  their  power  to  contract  with  each  other  was 
involved;  but  by  that  act  the  husband  was  clothed  with  power  to  convey  his 
real  or  personal  estate  directly  to  his  wife.  Johnson  v.  StillingSt  35  Me.  427. 
By  the  act  of  1852,  c.  227,  the  wife  was  empowered  to  convey  her  real  or  per- 
sonal estate  directly  to  her  husband;  not  in  direct  terms,  but  as  a  result  of 

1  Reported  by  Leslie  C.  Ck)rnish,  Esq.,  of  the  Augusta  bar. 

*As  to  the  vaUdity  and  enforceability  of  contracts  between  husband  and  wife,  sea 
Pillow  V.  SenteUe,  (Ark.)  6  S.  W.  Rep.  788,  and  note;  Reamey  v.  Bayley,  (Pa.)  11  AtL 
Rep.  488;  Brown  v.  Brown,  (Neb.)  86  N.  W.  Rep.  275,  and  note;  Brickley  v.  Walker. 
(Wis.)  82  N.  W.  Rep.  778,  and  note;  Alward  v.  Alward,  2  N.  Y.  Bupp.  43;  Appeal  of 
Spitz,  (Conn;)  14  AtL  Rep.  776.  See.  also,  as  to  the  power  of  a  married  womav,  to  con- 
tract in  the  various  states,  Littleiiela  v.  Dingwall,  (Mich.)  39  N.  W.  Rep.  88,  and  note; 
KUboum  V.  Brown,  (Ck>nn.)  14  AtL  Rep.  784;  Booker  v.  Wingo,  (S.  C.)  7  S.  E.  Rep.  49. 
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the  power  given  her  to  convey  her  estate  ''as  if  she  were  unmarried."  Allen 
▼.  Hooper^  50  Me.  371.  .  If  the  legal  meaning  of  the  act  of  lt^52  has  not  been 
changed  by  the  legislature  since  its  passage,  Allen  v.  Hooper  is  conclusive 
as  to  the  power  of  Hannah  Savage  to  convey  directly  to  her  husband.  In  the 
Bev.  St.  of  1857,  c.  61,  §  1,  the  words  used  in  the  act  of  1852,  giving  a  mar- 
ried woman  the  power  to  convey  or  devise  her  real  or  personal  estate  ''as  if 
she  were  unmarried/*  were  changed  to  '*h9  if  sole."  This  did  not  change  the 
meaning  at  alL  By  act  1861,  cliapter  46  (Rev.  St.  1857,  c.  61,  g  1)  was  amended 
by  striking  out  the  words  **as  ii  sole,  and,"  so  that  it  reads  as  follows:  "Sec- 
tion 1.  A  married  woman  of  any  a<^e,  may  own  in  her  own  right  real  and  per- 
sonal estate  acquired  by  descent,  gift,  or  purchase;  and  may  manage,  sell, 
convey,  and  devise  the  same  by  will,  without  the  joinder  or  assent  of  her  hus* 
band.  •  •  •"  It  is  claimed  hy  the  learned  counsel  for  tlie  defendant 
that  tins  change  in  the  terms  of  the  statute  was  intended  by  the  legislature 
to  restore  the  unity,  or  oneness,  of  husband  and  wife,  so  that  the  wife  could 
no  longer  convey  her  lands  directly  to  her  tiusband.  If  so,  it  would  seem  to 
restore  their  C(»mmun-law  relation  so  that  the  husband  could  not  convey  to  the 
wife;  but  there  is  nu  change  in  the  terms  of  the  statute  construed  by  the  court 
as  giving  that  power  in  Johnson  v.  HtUlings,  suprat  and  the  statute  still  recog- 
nizes the  authority  of  the  husband  to  convey  directly  to  the  wife,  and  in  such 
case  declares  she  simll  not  convey  **  without  the  joinder  of  her  husband  in  such 
conveyance."  It  is  not  necessary  to  determine  the  intention  of  the  legisla- 
ture in  the  amendment  of  1861;  but  it  may  be  found  in  the  act  of  1857,  c.  8, 
which  provides  that  **  when  a  husband  waives  a  pi-ovisiou  made  for  liim  in  the 
will  of  ids  deceased  wife,  her  esUtte  being  solvent,  and  in  all  cases  whjre  she 
dies  intestate  and  solvent,  he  shall  be  entitled  to  an  allowance  from  her  per- 
sonal estate,  and  a  distributive  share  in  the  residue  thereof,  in  the  same  man- 
ner as  a  widow  is  in  the  estate  of  her  husband;  and  if  she  leaves  issue,  he 
shall  have  the  use  of  one-third:  if  no  issue,  of  one-half  of  her  real  estate,  for 
his  life,  to  be  recovered  and  assigned  in  the  manner  and  with  the  rights  of 
dower."  It  may  have  l^een  supposed  that  this  act  was  inconsistent  with  Kev. 
St.  1857,  c.  61,  §  1,  givinff  the  wile  power  to  devise  her  lands  "as  if  sole;" 
and  the  amendment  of  18bl,  striking  out  the  words  above  quoted,  was  made 
to  bring  the  two  statutes  into  harmony.  No  other  intention  is  perceived.  By 
the  Bevised  Statutes  of  1871,  which  were  in  force  when  the  deed  in  contention 
was  made,  no  change  was  made  in  these  statutes  in  respect  to  the  question  in- 
volved here,  and  we  have  no  doubt  Hannah  Savage  had  legal  power  to  con- 
vey her  lands  directly  to  her  husband  when  she  executed  the  deed  to  him. 

2.  The  law  given  to  the  jury  by  the  presiding  judge  on  the  question  of  du- 
ress was  sutliciently  favorable  to  the  plaintiff.  The  attention  of  court  has  not 
been  called  by  the  learned  counsel  to  any  authority  which  holds  it  more  fa- 
vorable for  him.  If  the  requested  Instruction  presented  sound  law  in  the  ab- 
stract, the  case  does  not  show  that  there  was  any  evidence  proving,  or  tending 
to  prove,  the  facts  upon  which  it  was  based,  and  the  judge,  for  tliat  reason, 
might  well  refuse  it.  He  had  already  fully  instructed  the  jury  upon  the  law 
of  the  case.  We  can  see  no  error  in  the  exclusion  or  admission  of  the  evi- 
dence excepted  to.  The  motion  is  not  relied  on,  no  report  of  the  evidence 
having  been  furnished.    Exceptions  and  motion  overruled. 

Patbrs,  0.  J.,  "Walton,  Virgin,  Foster,  and  Haskbll,  JJ.,  concurred. 

(90  Me,  447)  

Atwood  et  aL  t?.  O'Brien.* 
(Supreme  Judicial  Court  of  Maine.    June  20,  ISSS.) 
Kasbbcekt— Right  of  Wi.t—Dbbd—<3on8truction— Estoppel.  ,  -  ,   «x 

a  oonveyanoe  of  real  estate  by  metes  and  bounds,  one  course  in  wnlcn  Is  "to  a 
point  on  the  south-westerly  side  line  of  *Rowe  Street,*  so  called,  thenoe  south-east- 

*  Reported  by  Leslie  0.  Cornish,  Esq.,  of  the  Augusta  bar. 
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erly  on  said  oontiiiiiatlon  line, "  eto.,  does  not  estop  the  grantor  from  denytng  tlia 
grantee  a  right  of  way  over  the  northerly  half  ox  what  is  called  ^'Rowe  Street,** 
when  there  is  no  reference  in  the  deed  to  any  plan  of  Rowe  street,  and  the  street 
is  in  faot' never  made  and  laid  onrt  hv  the  city,  espedaUy  where  it  appears  that, 
after  the  refusal  of  the  city  to  lav  out  the  street,  the  grantee  accepted  a  release  from 
the  grantor  of  the  southerly  half  of  **Rowe  Street,  so  called,  ^  subject  to  whatever 
right  of  way  of  easement  there  may  be  over  it,  for  the  purpose  of  nzing  the  line  in 
the  center  tnereof . 

On  agreed  statement  of  facts  from  supreme  judicial  court,  Penobscot  oounti7t 

Trespass  qiuire  dausnm. 

Okas.  H.  BarUetU  for  plaintiffs.    P.  H.  Qillin^  for  defendant. 

Danfouth,  J.  An  action  of  trespass  upon  land,  which  is  before  the  court 
upon  facts  agreed.  It  is  admitted  that  the  fee  is  in  the  plaintiffs.  The  de- 
fendant admits  the  alleged  acts  of  tres()ass,  and  justifies  under  a  claim  of  right 
of  way.  The  validity  of  this  claim  is  the  only  question  involved.  Its  founda- 
tion is  found  in  a  deed  of  September  18,  1884,  from  tl  e  plaintiffs  to  Andrew 
Kelley,  Jr.,  the  defendant's  grantor,  by  which  land  south  of  tliat  in  question  is 
conveyed.  The  description  In  tliis  deed  is,  so  far  as  material,  as  follows,  viz.: 
"Beginning  at  a  point  on  the  north-westerly  side  line  of  First  street,  *  ♦  ♦. 
being  on  the  division  line  between  lot  No.  11  and  land  of  Barlier  &  Davis,  ac- 
cording to  BrH'iley's  plan  of  the  Davenport  lands,  extended  March  24,  1851; 
thence  north-westerly  on  said  division  line  and  the  continuation  thereof,  two 
hundi  ed  and  forty  feet,  to  a  stone  on  the  continuation  of  the  south-easterly  side 
line  01  Seiond  street;  thence  north-east<  rly,  on  said  continuation  of  said  line, 
one  hundred  and  sixteen  feet,  to  a  point  oh  the  con  tin  nation  of  the  sOuth-west- 
erly  side  line  of  Howe  street,  so  called;  thence  south-easterly  on  said  continu- 
ation line,  two  hundr  d  and  forty  feet,  to  a  point  on  the  noiih- westerly  side  line 
of  First  street;  thence  south-westerly  on  said  sideline  •  *  *  to tlie  place 
of  beginning."  It  Is  claimed  that  there  is  a  grant  of  a  right  of  way  over  what 
is  called  "Rowe  street,"  or  that  the  plaintiffs  are  estopp  d  to  deny  the  defend- 
ant such  a  right  by  virtue  of  this  deed.  It  is  undoubtedly  well  settled  that 
a  convevance  of  a  lot  of  land  by  reference  to  a  plan  upon  which  streets  are 
laid  down  in  connection  with  the  lot  conveyed,  or  when  the  land  is  bounded 
by  a  street,  such  a  grant  or  estoppel  will  ordinarily  follow.  But  this  con- 
veyance lacks  several  of  the  elements  necessary  to  bring  it  within  that  rule. 
The  description  is  by  fixed  and  definite  m^tes  and  bounds,  and  not  by  a  ref- 
erence to  any  plan.  The  only  plan  referred  to  is  that  of  Bradley's,  and  that 
only  to  fix  the  starting  point.  Upon  that  plan  there  is  no  location,  no  indi- 
cation whatever,  of  any  such  street  or  way  as  is  here  claimed.  The  land  is 
not  bounded  upon  the  street  claimed.  The  north  rly  line,  which  is  alleged 
to  be  such  a  boundary,  begins  and  runs  upon  the  "continuation"  of  the  south- 
westerly siile  line  of  "  Rowe  street;"  showiiig,  as  do  the  facts,  that  though  Rowe 
street  might  be  in  existence  at  some  other  point,  yet  it  did  not  at  any  place 
come  in  contact  with  or  adjoin  th>s  land.  All  these  facts  were  patent,  and  as 
well  known,  or  should  have  been,  to  the  grantee  as  to  the  grantors.  The  lot 
was  bounded  at  each  end  by  a  located  and  traveled  way.  How,  then,  can  it 
be  said  that  here  was  a  grant  of  way,  when  there  was  none  in  existence,  no 
occasion  for  any,  or  any  estoppel  from  asserting  a  truth  equally  well  known 
to  both  parties,  and  clearly  recognized  by  the  deed?  Much  more  would  the 
deed,  with  its  definite  description,  come  within  the  principle  settled  in  l^ar- 
ren  v.  Blake,  54  Me.  276,  and  exclude  the  way,  even  if  there  had  been  one. 
But  it  is  said  that  a  continuation  of  "Rowe  street"  across  the  land  in  ques- 
tion was  contemplated  when  the  deed  was  given;  and  it  is  claimed  that  this 
intention  was  a  sufficient  dedication  of  it  to  enable  the  grantee  to  hold  a  right 
of  way  over  it.    In  Bartlett  v.  Bangor,  67  Me.  460,  it  was  held  that  the  loca- 
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tion  of  streets  upon  a  plan,  and  selling  the  lots  by  reference  to  the  plun,  would 
constitute  such  a  dedication  of  the  way  as  could  not  be  revolted  by  the  owner. 
But  our  attention  has  not  been  called  to  any  case,  nor  are  we  aware  of  any, 
where  the  mere  recognition  of  a  contemplated  street  as  such  would  have  that 
effect,  especially  where  there  was  no  location  upon  any  plan.  But  however 
that  might  be,  under  other  circumstances  in  this  case  it  can  have  no  such 
effect.  It  appears  from  the  facts  in  this  case  that  ''Rowe  street"  had  been 
opened  a^d  traveled  from  Main  street  in  the  direction  of  this  land  in  ques- 
tion, but  stopping  some  little  distance  before  reaching  First  street,  which  is 
the  easterly  boundary  of  the  land  conveyed  to  Kelley.  If  continued  In  a 
straight  line  of  the  same  width  across  First  street  to  Second  street,  its  south- 
westerly side  line  would  be  the  northerly  line  of  the  lot  sold  Kelley,  as  de- 
scribed in  the  deed.  In  1878,  Mr.  Wilson,  acting  for  the  proprietors,  pro- 
posed to  the  city  of  Bangor  that,  if  it  would  extend  Rowe  street,  well  "graded 
and  graveled,"  across  this  land,  the  city  might  have  all  the  gravel  contained 
on  said  street,  and  two  years  to  remove  it.  This  proposition  was  accepted  by 
Bangor,  as  appears  by  its  records,  and  the  gravel  taken.  This  was  the  con- 
templated street.  It  was  not  dedicated  to  the  public,  nor  represented  as  such 
by  any  plan  or  otherwise.  The  plan,  made  a  part  of  the  advertisement  of  the 
auction  sale,  showed  it  as  a  "proposed  street,"  and  the  advertisement  de- 
scribed the  lot  as  lying  on  the  "southerly  side  of  the  proposed  extension  of  the 
so-called  •  Bo  we  Street.' "  These  facts  were  all  open,  and  the  grantee  was  put 
on  his  guard  by  the  terms  of  his  deed,  as  well  as  in  other  ways.  The  plain- 
tiffs had  fully  performed  their  part  of  the  contract.  It  only  remained  for  the 
city  to  perform  its  part.  The  contemplation — the  contingency — was  with  it, 
and  the  fact  that  the  street  is  not  there  is  not  the  fault  of  the  plaintiffs,  but 
is  the  fault  of  the  city.  When  Kelley  bought,  if  he  relied  at  all  upon  having 
the  street,  he  must  have  relied  upon  the  city,  and  not  upon  the  plaintiffs.  But 
the  case  does  not  stop  here.  By  the  subsequent  conduct  of  the  parties,  it  is 
made  clear  that  no  claim  was  made  by  Kelley  upon  the  plaintiffs,  or,  if  so,  he 
released  them  from  it.  In  June,  1885,  the  city,  having  refused  to  make  the 
street,  paid  for  the  gravel  it  had  taken.  In  the  following  December  another 
contract  was  made  between  the  plaintiffs  and  Kelley,  by  virtue  of  which  an- 
other deed  was  given,  In  which  a  nominal  consideration  is  expressed.  In  this 
deed  the  plaintiffs  release  to  Kelley  all  their  interest  in  "the  southerly  half 
of  the  so-called  •  Rowe  Street '  lying  between  the  First  and  Second  streets  in 
Bangor,  which  adjoins  land  of  said  grantee."  Then  follow  these  words: 
"This  deed  is  given  for  the  purpose  of  settling  beyond  any  doubt  that  the 
northerly  line  of  said  grantors*  land  between  said  streets  lies  in  the  center  of 
the  so-called  *  Rowe  Street,'  and  that  said  Kelley  is  the  owner  of  the  southerly 
half  of  said  Rowe  street,  subject  to  whatever  easement  or  right  of  way  may 
be  over  the  same."  This  deed  having  been  accepted  by  Kelley,  he  is  bound 
by  its  terms,  and  in  it  he  acknowledges  the  title  of  the  grantors  to  the 
northern  half,  the  very  land  in  question,  without  any  reservation  whatever, 
and  for  the  express  purpose  of  removing  any  doubts  as  to  that  title.  At  the 
date  of  the  first  deed,  both  parties  had  reason  to  expect,  and  undoubtedly  did 
expect,  that  Bangor  would  extend  and  make  fit  for  use  "Rowe  street."  The. 
deed  was  given  and  received  with  that  impression,  the  grantee  taking  his 
chances.  The  expectation  failed,  the  chance  for  a  public  street  had  gone,  and 
the  grantee's  title  extended  only  to  the  southerly  line  of  tjiie  expected  street. 
While  50  feet  was  perhaps  none  too  wide  for  a  public  street,  half  that  would 
be  amply  sufficient  for  all  private  purposes.  Hence,  to  quiet  all  claims,  to  re- 
move all  doubts,  the  latter  deed  was  made,  giving  the  grantee  the  control  of 
the  half  adjoining  him,  with  the  right  of  way  over  that,  and  the  control  of  the 
other  half,  without  any  right  of  way  over  that,  to  the  grantors.  Whatever 
may  have  been  the  effect  of  the  former  deed,  the  last  one,  we  think,  settled 
the  whole  matter;  and,  if  any  right  of  way  remained,  it  was  a  private  one. 
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and  over  what  became  Kelley's  own  land.  Of.thia  oonstruotioa  cfortariily 
Kelley  has  no  reason  to  complain,  and  the  defendant  can  have  no  moreinghts 
than  his  grantors.  As  agreed,  the  entry  piust  be:  ^Defendant  defaulted; 
damages,  one  dollar. 

Pjeteks,  C.  J.,  and  Virgin,  Libbey,  E>iery,  and  Fostbr,  JJ.,  concurred, 

(80  Me.  460) 

Hadley  et  al,  v.  Hadlet. 
(Supreme  Judicial  Court  of  Maine.    July  25, 1888.) 
L  Mortgages— Rights  op  Mortgagee— Possession— Beforb  Condition  Broken. 

Under  Rev.  St.  Me.  c.  90,  §  2,  a  mortgagee,  or  any  one  claiming  under  him,  may 
recover  possession  of  the  mortgaged  premises,  even  before  a  breach  of  the  condi- 
tion, when  there  is  no  agreement  to  the  contrary. 
2.  Same— Writ  of  Entry— Trial  Verdict. 

On  the  trial  of  a  writ  of  entry  by  a  mortgagee  to  recover  possession  of  premises 
before  eondition  broken  on  a  mortgage  containing  no  agreement  to  the  contrary,  a 
special  verdict  of  the  jury,  without  any  general  verdict,  that  the  plaintiff  is  entitled 
to  a  ^^morts^age  judgment, "  is  irregular  and  irrelevant;  it  neither  affirms  nor  dis- 
affirms plaintiff's  right  to  possession. 

On  motion  from  supreme  judicial  court,  Hancock  county. 

Writ  of  entry,  brought  by  a. mortgagee  to  recover  possession  of  mortgaged 
premises.  The  jury  returned  no  general  verdict;  and  only  a  special  verdict 
that  the  plaintiffs  were  entitled  to  judgment  as  of  mortgage,  and  thereupon 
the  plaintiffs  filed  a  motion  for  new  trial.  .^  .     . 

Wistvell  &  King,  for  plaintiffs.    Deasy  <fe  Hi g gins,  for  defendant.     *  • 

Walton,  J.  This  action  is  before  the  law  court  on  a  motion  submitted  by 
the  plaintiffs.  .The  action  is  a  writ  of  entry  in  common  form.  The  motion 
states  that  the  plaintiffs  claimed  title  under  a  mortgage  from  the  defendant,, 
which  the  plaintiffs  claimed  had  been  foreclosed  by  publication;  and  that  the 
equity  of  redemption  had  expired  prior  to  the  date  of  the  writ;  and  that  the 
issue  of  fact  for  the  jury  was  whether  there  liad  been  a  breach  of  the  condi- 
tion of  the  mortgage'  before  the  commencement  of  the  foreclosure;  and  that 
the  jury  returned  a  general  verdict  for  the  plaintiffs,  and  also  found  a  special 
verdict  of  "mortgage  judgment;"  and  that,  before  the  special  verdict  was 
affirmed,  the  jury  were  asked  by  the  presiding  judge  whether  or  not  they  found ' 
a  breach  of  the  condition  of  the  mortgage  before  the  commencement  of  the 
foreclosure,  to  which  inquiry  the  jury  replied  "that  they  found  no  breach  of 
the  condition  of  said  mortgage;"  and  the  plaintiffs  move  that  the  special  ver^' 
diet  of  "mortgage  judgment"  be  set  aside,  as  against  law  and  evidence. 

In  two  particulars  the  record  does  not  sustain  the  motion.  The  record' 
does  not  show  a  general  verdict  for  the  plaintiffs.  Nor  does  it  show  that  the 
jury  were  inquired  of  with  respect  to  a  breach  of  the  condition  of  the  m6rt- 
gage,  or  that  they  gave  any  such  answer  in  relation  thereto  as  is  stated  in  the) 
motion.  Omitting  the  caption,  the  verdict  certified  by  the  clerk  is  as  follows:' 
"What  judgment  are  the  plairitiffs  entitled  to?  Is  it  for  a  mortgage  judg- 
ment, or  a  judgment  for  absolute  title?"  "  Mortgage  judgment.  D.  H.  Eppes,  ' 
Foreman  First  Jury. "  And  the  clerk  certifies  that  **  this  is  the  only  verdict  in 
the  case."  It  is  plain  that  upon  such  a  verdict  no  judgment  can  be  rendered. 
It  neither  affirms  nor  disaffirms  the  right  of  the  plaintiffs  to  the  possession  of 
the  demanded  premises. ,  If  we  turn  to  the  evidence,  it  is  plain  that  the  ques- 
tion actually  tried  was  whether  or  not  there  had  been  a  breach  of  the  condi- 
tion of  the  mortgage,  and  especially  whether  there  had  been  such  a  breach  be- 
fore.the  attempted  foreclosure.  But  this  was  an  imraatierial  jssqe ;  for,  un- 
fortunately for  the  defendant,  the  form  of  the  mortgage  was  suet  that  the 

^Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar.  '  \ 
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plaintiA  were  entitled  to  the  posseBsfon  of  the  mortgaged  premises*  whether 
there  had  been  any  breach  of  the  condition  or  not.  The  issue,  thei*efore,  was 
an  Immaterial  one.  It  did  not  determine  the  question  on  which  the  right  to 
maintain  the  action  depended. 

The  right  of  a  mortgagee,  or  of  any  one  claiming  nnder  him,  to  recover  pos- 
session uf  the  mortgaged  premises,  even  before  a  breach  of  the  condition  of 
the  mortgaffe,  when  there  is  no  agreement  to  the  contrary,  is  affirmed  by  Eev. 
St.  c  90,  §  2.  No  acrreement  to  tlie  contrary  being  shown  in  this  case,  the 
plaintiff's  right  to  maintain  their  action  for  possession  cannot  be  defeated  by 
showing  tliat  no  breach  of  the  mortgage  had  tali  en  place  when  the  action  had 
commenced.  The  fact  itsell!  is  therefore  irrelevant,  and  the  issue  immaterial. 
No  use  can  be  made  of  tbe  fact,  whetiier  found  for  the  plaintiffs  or  the  de- 
fendant. And  the  right  of  a  mortgagee,  or  of  any  one  claiming  under  liim, 
to  bring  his  action  for  possession  of  tlie  mortgaged  premises,  without  naming 
the  mortgage  in  liis  writ,  is  affirmed  by  Rev.  St.  c.  90,  §  8.  And  if  either 
party  wishes  for  a  conditional  jud;;ment,  he  must  move  K)r  it.  But  the  mo- 
tion must  be  addressed  to  and  heard  by  the  court;  it  is  not  a  matter  for  the 
jury.  Section  9.  Such  being  the  law,  we  think  the  verdict  in  this  case  must 
be  set  aside.  It  is  irregular  in  form,  and  irrelevant  in  matter,  and  no  use 
can  be  made  of  it  in  determining  what  the  judgment  in  the  case  shall  be;  and 
to  sustain  it  would  establish  a  bad  precedent.  Motion  sustained.  Verdict 
set  aside,- and  a  new  trial  granted. 

Peters,  C.  J.,  and  Danfobth,  Libbey,  Emery,  and  Haskbll»  JJ.»  con- 
curred. 


(80  Me.  m) 

Davis  t?.  Walton  et  a7.> 
(Supreme  Judicial  Court  of  Maine,    July  25, 188S.) 

FBAUDULinTT  CONVBTANCES— RlGHTS  OF  CREDITORS— JUDGMENT— SaTISFI.OTIOK. 

A  bUl  in  equity,  brought  by  one  claiming  reUef  as  a  creditor,  cannot  be  maintained, 
when  it  appears  that,  prior  to  the  filing  of  the  bill,  the  complainant's  debt  had  be- 
come merged  in  a  judgmentf  and  the  execution  issued  thereon  had  been  satisfied  In 
full  by  a  sale  to  complainant  of  the  debtor's  interest  in  real  estate. 

On  appeal  from  supreme  judicial  court,  Washington  county. 

Bill  in  equity,  brought  by  the  complainant  as  an  alleged  judgment  creditor 
of  Paul  Walton,  to  recover  the  amount  of  his  judgment  out  of  certain  real  es- 
tate alleged  to  have  been  fraudulently  conveyed  by  said  Paul  Walton  to  his 
son,  the  other  respondent.  The  presiding  judge  dismissed  the  bill,  and  the 
complainant  filed  an  appeal. 

A,  MvNichol  and  B,  Rogers^  for  complainant.  27.  E,  Livermore,  for  re- 
spondents. 

Walton,  J.  We  think  the  dismissal  of  the  plaintiff's  bill  was  right.  He 
claims  nlief  as  a  creditor.  The  proof  is  that  at  the  time  of  the  filing  of  his 
bill  he  had  ceased  to  be  a  creditor.  His  debt  had  become  merged  in  a  judg* 
ment,  and  an  execution  whuh  had  been  issued  upon  the  judgment  had  been 
satisfied  in  full  by  a  sale  of  the  debtor's  interest  in  real  estate.  The  plaintiff 
was  the  purchaser,  and  if  the  debtor's  interest  was  not  as  great  or  as  valuable 
as  the  plaintiff  supposed,  his  remedy,  if  any,  must  be  as  a  purchaser,  and  not 
as  a  creditor.  He  has  ceased  to  be  a  creditor.  Such  was  the  opinion  of  the 
justice  by  whom  tbe  case  was  heard  at  niai  prius;  and  upon  this  ground  he 
dismissed  the  bill,  with  costs.  We  think  the  dismissal  was  right.  Decree 
dismissing  the  bill  with  costs  affirmed. 

Peters,  0.  J.,  and  Danforth,  Libbey,  Emery,  and  Haskell,  JJ.,  con* 
curred. 

>  Reported  by  Leslie  C.  Condah,  Esq.,  of  the  Angosta  bar. 
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(80  M  e.  Sli) 

Warren  «.  Kjelxxy. 
(Supreme  Judicial  Cowrt  of  Maine.    August  9, 1888.) 
1.  Haiutimb  LiENfr— Jurisdiction— Statb  Laws— Constitutionalitt. 

Rev.  8t  Me.  c  91,  $  8,  which  provides  that  <*  whoever  furnishes  labor  or  materials 
for  a  vessel  after  it  is  launched,  or  for  its  repair,  has  a  Hen  on  It  therefor,  to  be  en- 
forced by  attachment, "  eta,  in  so  far  as  it  autnorizes  proceedings  {n  rem  in  the 
state  courts  for  the  enxoroement  of  a  Uen  on  domestio  or  foreign  sea-going  vessels, 
is  in  conflict  with  the  U.  S.  Const,  art.  3.  $  3,  and  the  acts  of  congress  conferring 
exclusive  admiralty  jurisdiction  on  the  united  States  district  court. 
9.  Attaohmbnt— Undbb  Void  Proobss— Liabilitt  of  Oppiceb. 

Phe  law  being  unconstitutional,  aprooess  of  attachment  issued  under  it  is  void, 
and  furnishes  no  protection  to  the  officer  ezeouting  it. 
8.  Samb— Mbasubb  of  Damages. 

In  an  action  of  trespass  by  a  mortgagee  of  the  vessel  having  a  right  to  its  posses- 
sion against  the  olficer  ezeouting  the  void  process,  the  measure  of  damages  is  the 
value  of  the  vessel  at  the  time  of  the  conversion,  with  interest  thereon  to  the  time 
of  the  verdiot. 

On  motion  for  new  trial  from  snpreme  jadicial  coai-t,  Hancock  county. 

Trespass  against  an  attaching  officer.  Verdict  was  rendered  in  favor  of 
plaintiff  for  S2,44iJ.7d,  and  the  defendant  filed  a  motion  for  new  trial. 

A.  P.  WiswelU  for  plaintiff.  William  L.  Putiuim  and  Joseph  M.  Trott, 
for  defendant. 

Poster,  J.  Labor  and  mateiials  were  furnished  for  repairing  the  schooner 
Corporal  Trim.  Payment  for  the  same  was  refused,  and  proceedings  in  rem 
were  instituted  to  enforce  a  lien  provided  by  statute  against  the  vessel  for 
which  such  labor  and  materials  had  been  furnished.  Process  for  the  enforce- 
ment of  the  lien  was  placed  in  the  hands  of  the  defendant,  as  sheriff  of  the 
county  of  Lincoln,  and  the  vessel  was  seized  and  attached  by  him.  This  suit 
is  trespass  against  the  officer  by  the  mortgagee  of  said  vessel.  A  verdict  of 
$2,443.73  has  been  render^  against  the  defendant,  and  the  case  comes  before 
this  court  on  exceptions  and  motion. 

The  question  presented  for  consideration  on  the  exceptions  involves  the 
constitutionality  of  a  portion  of  section  8,  c.  91,  Rev.  St.,  and  other  provisions 
pertaining  to  that  portion,  which  in  terms  provide  for  the  enforcement  of  liens 
for  repairs  upon  vessels.  That  portion  of  section  8  is  as  follows:  "♦  *  ♦ 
And  whoever  furnishes  labor  or  materials  for  a  vessel  after  itis  launched,  or 
for  its  repair,  has  a  lien  on  it  therefor,  to  be  enforced  by  attacliment  within 
four  days  after  the  work  is  completed.  •  ♦  *"  In  addition  thereto  subse- 
quent sections  provide  for  enforcing  this  as  well  as  other  liens  named  in  the 
eighth  sec^tion,  specifying  the  form  of  the  process  in  rem  against  the  vessel 
itself  substantially  as  in  ^miralty  proceedings,  with  a  separate  judgment  and 
execution  against  the  vessel  for  the  amount  of  the  lien  claim  found  to  be  due, 
and  process  l^r  the  sale  of  the  vessel  for  the  satisfaction  of  such  lien.  It  is 
admitted  that  the  vessel  was  owned  within  the  state,  and  that  the  materials 
and  repaira  were  furnished  at  her  home  port,  a  port  within  the  state  where 
the  vessel  was  owned.  It  is  therefore  a  case  of  a  domestic,  and  not  a  foreign, 
vessel;  of  a  domestic  vessel  with  materials  and  repairs  furnished  in  a  home 
port.  The  contention  of  the  plaintiff  is  that  the  contract  and  service  for  the 
materials  and  repairs  were  of  a  maritime  nature,  and,  with  reference  to  the 
enforcement  of  any  lien  therefor  by  proceedings  in  rem,  cognizable  exclusively 
in  the  admiralty  courts  of  the  United  States.  And  it  is  claimed  that  the  stat- 
ute authorizing  the  enforcement  of  such  lien  in  the  courts  of  this  state,  by  pro- 
ceedings of  this  kind,  for  repairs  upon  vessels,  is  unconstitutional,  and  therc^ 
fore  affords  no  protection  to  the  officer  acting  under  such  process.  The  ques- 
tion is  squarely  before  us  upon  the  case  as  it  is  presented,  and  must  be  directly 
met,  notwithstanding  that  ponion  of  the  statute  in  reference  to  repairs  upon 
vessels,  and  to  the  furnishing  of  labor  or  materials  for  the  same  after  they  are 
v.l6A.no8.2,8 — 4 
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launched,  has  been  repealed  since  this  controversy  arose.  The  constitation  of 
the  United  States  (article  3,  §  2)  ordains  that  "the  judicial  power  shall  extend 
*  ♦  *  to  all  cases  of  admiralty  and  maritime  jurisdiction."  And  accord- 
ing to  the  highest  judicial  authority,  by  which  the  terms  of  th'e  constitution 
are  construed,  it  was  long  ago  settled  that,  while  congress  can  neittier  enlarge 
nor  diminlsli  this  grant  of  the  federal  judiciary,  it  may  designate  tlie  courts 
which  shall  exercise  this  jurisdiction.  When  this  is  done,  no  state  law  can 
enlarge  or  diminish  the  jurisdiction  allotted  to  such  courts.  In  the  proper  ex- 
ercise of  this  power  by  congress  the  judiciary  act  of  1789  was  enacted,  consti- 
tuting the  district  courts  of  the  United  States,  by  the  ninth  section  of  which 
it  is  provided  that  said  courts  "shall  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  ♦  ♦  ♦  saving  to  suit- 
ors in  all  cases  the  right  of  a  common-law  remedy,  where  the  common  law  is 
competent  to  give  it."  It  would  seem  unquestionable,  therefore,  that  the  ju- 
risdiction of  the  district  courts  of  the  United  States  extends  over  all  admiralty 
and  maritime  causes  exclusively,  with  the  exception  of  such  concurrent  rem- 
edy as  was  given  by  the  common  law.  ''Admiralty  and  maritime  jurisdic- 
tion," accoi-ding  to  the  generally  accepted  and  received  use  of  the  terms,  ex- 
tends to  all  things  done  upon  and  relating  to  the  sea,  to  transactions  relating 
to  commerce  and  navigation,  to  damages  and  injuries  upon  the  sea,  and  all 
inaritime  contracts,  torts,  and  injuries.  De  Itovio  v.  Boit,  2  Gail.  468.  But 
as  applied  in  this  country,  with  its  immense  lakes  and  numerous  navigable 
rivers,  the  doctrine  in  mo.iern time  has  extended  it  "wherever  ships  float,  and 
navigation  successfully  aids  commerce,  whether  internal  or  external."  The 
Bine,  4  Wall.  563;  TJie  Eagle,  8  Wall.  15. 

Before  proceeding  further  it  may  be  proper  to  notice  the  difference  in  ref- 
erence to  liens  upon  domestic  and  foreign  vessels.  For  repairs  upon  a  for- 
eign vessel,  that  is,  a  vessel  out  of  the  state  or  country  where  owned,  the 
general  inaritime  law  gives  the  paity  furnishing  the  same  a  lien  upon  the  ves- 
sel for  his  security,  and  he  may  maintain  a  suit  in  admiralty  to  enforce  his 
right.  In  such  case,  if  the  party  sees  fit  to  enforce  his  lien,  his  remedy  be- 
longs exclusively  in  the  courts  of  the  United  States.  But  where  a  party  fur- 
nishes materials  or  repairs  upon  a  vessal  in  her  home  port,  no  lien  therefor  is 
implied  by  the  maritime  law  as  accepted  and  received  in  this  country.  The 
presumption  in  such  case  is  that  credit  is  given  to  the  owners,  and  not  to  the 
vessel.  The  reason  for  the  existence  of  tlie  lien  in  one  case  and  not  in  the 
other,  as  declared  by  the  couits,  is  based  upon  the  principles  of  the  maritime 
law,  and  not  upon  the  fact  that  one  is  a  contract  maritime  in  its  nature  and 
the  other  not,  for  it  is  conceded  by  all  the  authorities  that  supplies,  materials, 
and  repaira  furnished  to  a  vessel  in  her  home  port  is  a  maritime  contract. 
Peyroux  v.  Howard,  {The  Planter,)  7  Pet.  341;  The  St,  Lawrence,  1  Black, 
522;  The  Lottawanna,  20  Wall.  219, 21  Wall  580;  Abb.  Shipp.  143. 148.  But 
while,  by  the  general  maritime  law,  no  lien  exists  in  favor  of  parties  furnish- 
ing repairs  or  necessaries  to  a  vessel  in  her  home  port,  it  has  been  the  admit- 
ted and  recognized  doctrine  of  our  jurisprudence  ever  since  the  decision  in 
The  General  Umith,  4  Wheat.  443,  in  1819,  that  so  long  as  congress  does  not 
interpose  by  general  law  to  regulate  the  subject,  the  state,  although  it  cannot 
create  a  lien,  and  attach  it  to  a  service  or  contract  not  maritime  in  its  natute, 
and  thereby  extend  the  jurisdiction  of  the  United  States  courts,  (Peyroux  v. 
Howard,  supra;  Forsyth  v.  Phoebus,  11  Pet.  175,  184;  Roach  v.  Chapman^ 
22  How.  129,  132;  The  Belfast,  7  Wall.  644;)  may  extend  a  lien  based  upon 
a  maritime  service  or  contract  to  parties  thus  furnishing  such  repairs  or  nec- 
essaries to  such  vessel,  {The  Belfast^  supra;  The  Lottaumnna,  21  Wall.  580; 
Edwards  w.  Elliott,  Id.  557.)  As  to  the  methods  of  enforcing  such  liens, 
whether  in  the  state  or  United  States  courts  concurrently,  or  in  the  one  to 
the  exclusion  of  the  other,  notwithstanding  the  provisions  of  the  constitution 
and  of  the  judiciary  act  of  1789,  are  questions  which  have  frequently  been  ber 
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fore  the  supreme  court  of  theTJnited  Stakes,  and  given  rise  to  decisions  which 
are  not  tesy  of  reconciliation!.  Wliile  a  careful  examination  of  the  decisions 
is  proper  to  a  correct  understanding  of  this  question,  \t  is  unnecessary  to  par- 
ticularly trace  them  in  this  connection.  In  such  examination,  however,  it 
becomes  necessary  to  bear  in  mind  that  the  want  of  a  uniform  system  of  ad- 
miralty administration  in  cases  where  local  law  or  state  statutes  gave  a  lien 
upon  the  property  where  none  existed  by  the  general  maritime  law,  led  to  the 
adoption  of  what  is  known  as  rule  12  in  admiralty,  in  1844,  and  the  amend- 
ments thereto  in  1859  and  1872. 

For  many  years  after  the  adoption  of  the  constitution  jurisdiction  was  con- 
currently exercised  by  the  state  and  United  States  courts  in  reference  to  pro^ 
ceedings  in  rem  for  the  enforcement  of  liens  created  by  the  statutes  of  the 
different  states.  The  federal  courts  entertained  jurisdiction,  and  enforcM 
liens  which  were  not  maritime  or  based  upon  maritime  service  or  contract. 
Liens  created  by  statute,  and  applied  to  the  construction  and  building  of  new 
vessels,  which  are  land  and  not  sea  contracts,  were  enforced  by  the  admiralty 
or  district  courts  of  the  United  States,  as  well  as  liens  for  materials  or  repairs 
upon  them  after  they  were  built.  But  in  Feri-y  po,  v.  Beers^  20  How.  393, 
in  1857,  the  court  laid  down  the  doctrine  that  a  contract  for  the  construction 
of  a  vessel  is  not  maritime,  because  it  is  neither  made  nor  performed  on  the 
water,  and  that  no  maritime  lien  is  created  or  exists  by  the  performance  of 
such  a  contract,  andTefused  to  recognize  jurisdiction  in  the  district  coui-ts  in 
the  enforcement  of  statutory  liens  attached  to  contracts  for  the  original  con- 
struction of  vessels.  Roach  v.  Chapman,  {The  Capitol,)  22  How.  132;  Ed- 
wards V.  Elliott,  21  Wall.  532.  The  decision  in  Peyroux  v.  Howard,  {The 
Planter,)  7  Pet.  324,  rendered  in  1833,  has  been  considered  as  establishing 
the  principle  that  if  a  state  statute  gives  a  lien  in  its  nature  maritime,  that 
is,  founded  upon  a  maritime  contract,  and  the  subject-matter  is  within  ad- 
miralty jurisdiction,  the  lien  may  be  enforced  by  a  suit  in  rem  in  the  admir- 
alty courts.  No  principle  of  admiralty  appeared  to  be  better  established  in 
the  United  States  than  that  which  we  have  just  stat(»d,  that  where  a  local  law 
attaches  a  maritime  lien  to  a  maritime  service  within  admiralty  jurisdiction, 
a  suit  to  enforce  such  lien  lies  in  the  federal  courts  in  admiralty,  and  that  a 
lien  for  materials  or  repairs  on  a  vessel  engaged  in  maritime  commerce,  a  sea- 
going vessel,  is  a  maritime  lien,  and  within  admiralty  jurisdiction.  This 
doctrine  was  generally  understood  in  the  district  courts,  and  was  affirmed 
in  The  General  Smith,  4  Wheat.  438,  in  1819;  Peyroux  v  Howard,  {The 
Planter,)  7  Pet.  324,  in  1833;  Forsyth  v.  Phoebus,  {The  Orleam,)  11  Pet.  175, 
in  1837.  It  was  after  these  decisions  that  rule  12  in  admiralty  was  adopted, 
not  as  establishing  the  law,  but  assuming  it  to  be  settled-^i^ir^^,  that  there 
was  no  lien  for  materials  or  repairs  on  a  domestic  vessel  unless  by  force  of 
local  or  statute  law;  and,  second,  that  if  there  was  such  a  lien,  l)y  local  or 
statute  law,  it  was  enforceable  in  the  admiralty  courts  of  the  United  States. 
The  -St.  Lawrence,  1  Black.  529.  This  rule  was  changed  in  1858  to  take  effect 
May  1, 1859,  and  by  the  change  thus  made  process  in  rem  was  denied  unless 
the  lien  was  given  by  the  maritime  law.  Maguire  v.  Caid,  {The  Qoliah,)  21 
How.  248 ;  The  8t,  Latorence,  supra.  This  change  in  the  rule,  while  attempt-: 
ing  to  avoid  the  embarrassment  arising  in  the  federal  courts  from  the  vary- 
ing and  conflicting  state  laws,  and  the  conflict  of  rights  arising  under  them, 
{The  8U  Lawrence,  supra,)  proved  unsatisfactory,  and,  alter  "diverse  ex- 
periences and  many  agitations  of  the  subject,"  the  supreme  court  adopted  a 
policy  in  accordance  with  the  eariier  decisions  of  that  tribunal,  and  in  1872 
the  following  rule  was  established:  "In  all  suits  by  material-men  for  supplies 
or  repairs,  or  other  necessaries,  the  libelant  may  proceed  against  the  ship  and 
freight  in  rem,  or  against  the  master  or  owner  in  personam,"  As  was  said 
by  Peters,  C.  J.,  in  Hayford  v.  Cunningham,  72  Me.  133,  "the  doors  of  the 
district  courts,  which  had  been  sittce  1859  shut  against  suits  like  these  now 
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before  us,  were  opened  to  them  again.  Since  this  date  the  opinion  and  feel- 
ing among  the  judges  of  the  federal  courts  seem  to  be  that  their  jurisdiction 
must  be  exclusive." 

But,  in  determining  to  what  extent  the  legislature  may  go  in  creating  or 
extending  liens  in  matters  of  iliis  kind,  it  is  now  too  well  settled  to  admit  of 
doubt  that  the  legislature  of  a  state  cannot  grant  admiralty  jurisdiction  to  its 
own  courts  in  matters  within  the  jurisdiction  of  the  district  courts.  The 
highest  judicial  tribunal  in  the  land,  in  a  line  of  decisions  by  which  this  court 
must  be  governed,  has  most  emphatically  asserted  the  doctrine  and  established 
the  principle  that  the  jurisdiction  for  the  enforcement  of  a  maritime  litn  is, 
under  the  constitution  and  judichiry  act  of  1789,  exclusively  in  the  courts  of 
the  United  Slates,  and  cannot  be  exercised  by  state  courts,  although  conferred 
on  them  by  statute.  The  question  was  not  directly  decided  until  1866,  in  the 
case  of  The  Moses  Taylor,  4  Wall.  411.  The  statutes  of  California  had  estab- 
lished a  system  of  liens  upon  vessels,  foreign  and  domestic  alike,  and  author- 
ized the  courts  of  the  state  to  enforce  them  by  proceedings  in  rem.  The  liens 
created,  and  the  proceedings  authorized,  had  the  character  and  incidents  of 
admiralty  liens  and  proceedings.  The  steamer  Moses  Taylor  was  seized,  and 
libeled  in  the  state  court  of  California,  by  a  proceeding  in  rem  to  enforce  a  lien 
for  the  breach  of  a  contract  to  transport  a  passenger  from  Panama  to  San 
Francisco.  The  state  court  sustained  jurisdiction,  and  the  case  was  taken  to 
the  supreme  court  of  the  United  States.  The  question  was  directly  whether 
a  state  court  can  sustain  an  admiralty  suit  in  rem  to  enforce  an  admiralty 
lien.  The  court  was  unanimous  in  holding  that  such  jurisdiction  was  exclu- 
sively vested  in  the  district  courts  of  the  United  States,  and  that  the  provision 
in  the  constitution,  by  which  the  judicial  power  of  the  United  States  ''shall 
extend  *  *  *  to  all  cases  of  admiralty  and  maritime  jurisdiction,"  had 
of  itself  the  effect  to  take  such  jurisdiction  from  the  courts  of  the  states. 
And  it  was  further  held  that,  whether  that  was  so  or  not,  the  constitution  at 
least  authorized  congress  to  vest  the  admiralty  jurisdiction  in  federal  courts 
exclusively  of  the  state  courts,  and  that  congress  had  done  this  by  the  judi- 
ciary act  of  1789,  which  provides  that  "the  district  courts  shall  have,  exclu- 
sively of  the  courts  of  the  several  states,  cognizance  *  *  *  and  shall  also 
have  exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  marine 
jurisdiction."  It  was  contended  in  argument,  however,  that  a  concurrent 
jurisdiction  in  the  state  courts  was  reserved  for  proceedings  of  this  nature  by 
the  last  clause  of  the  judiciary  act,  "saving  to  suitors,  in  all  Ciises,  the  right 
of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it." 
But  the  court  held  that  this  does  not  save  a  proceeding  in  rem,  as  used  in  the 
admiralty  courts,  and  that  such  a  proceeding  is  not  a  remedy  afforded  by  the 
common  law.  At  the  same  term  of  the  court  came  the  decision  in  T?ie  Hine, 
4  Wall.  555.  The  statutes  of  Iowa,  like  those  of  California,  provided  for  its 
courts  remedies  and  processes  for  enforcing  liens  on  vessels,  and  under  them 
proceedings  had  been  had  against  the  Hine  for  a  collision  on  the  Mississippi 
river.  The  state  court  sustained  jurisdiction,  and  the  case  was  taken  to  the 
supreme  court  of  the  United  States.  Following  the  decision  in  The  Mosea 
Taylor,  the  court  held  exclusive  jurisdiction  in  the  district  courts  of  the 
United  States.  "It  is  a  little  singular,"  say  the  court,  "that  at  this  term  of 
the  court  we  should  for  the  first  time  have  the  question  of  the  riglit  of  the 
state  courts  to  exercise  this  jurisdiction  raised  by  two  suits  of  error  to  state 
courts,  remote  from  each  other. "  The  claim  was  also  set  up  in  that  case  that 
the  proceedings  authorized  by  the  statutes  of  Iowa  came  within  the  clause  of 
the  judiciary  act,  which  saved  to  suitors  the  right  of  a  common-law  remedy. 
But  the  court  say  that  "the  remedy  pursued  in  the  Iowa  courts,  in  the  case 
before  us,  is  in  no  sense  a  common-law  remedy.  It  is  a  remedy  partaking  of 
all  the  essential  features  of  an  admiralty  proceeding  in  rem,"  In  1868  the 
same  question  arose  in  a  case  of  contract  in  The  Beifa^U  7  Wall.  624,  and  re* 
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ceiyed  the  same  decision.  The  st4te  coart  in  Alahama  had  entertained  pro* 
ceedings  to  enforce  a  lien  for  breach  of  contract  of  afPreightraent,  the  statutes 
of  that  state  having  authorized  the  proceedings.  Mr.  Justice  Oliffoud,  giv* 
ing  the  opinion  of  the  court,  places  the  case  on  the  authority  of  The  Moses 
Taylor  and  The  Hine,  and  says  the  difference  between  contract  and  tort  is 
immaterial  on  the  point  of  the  excliisivenessof  the  jurisdiction  of  the  federal 
courts.  If  the  contract  is  maritime,  and  the  lien  attached  to  it  is  a  maritime 
lien,  not  enforceable  by  common-law  remedies,  the  jurisdiction  of  the  district 
courts  is  exclusive  of  tliat  of  any  other  court,  whether  state  or  national. 

Very  man^  state  courts,  as  well  as  district  courts,  have  passed  upon  the 
question  either  directly  or  indirectly,  and  all  seem  to  incline  in  one  direction. 
This  is  now  the  settled  policy  of  the  supreme  court,  as  foreshadowed,  if  not 
directly  asserted,  in  all  its  recent  decisions  where  the  question  is  raised.  As 
late  as  1B74,  in  the  case  of  The  Lottawanna^  21  Wall.  580,  the  doctrine  of 
exclusive  jurisdiction  in  the  district  courts  was  affirmed  in  the  most  emphatic 
terms.  The  court  say:  "It  seems  to  be  settled  in  our  jurisprudence  that  so 
long  as  congress  does  not  interpose  to  regulate  the  subject,  the  rights  of  ma- 
t.*ri^d-men  furnishing  necessaries  to  a  vessel  in  her  iiome  port  may  be  regu- 
lated in  each  state  by  state  legislation.  State  laws,  it  is  true,  cannot  exclude 
the  contract  for  furnishing  such  necessaries  from  the  domain  of  admiralty 
jurisdiction,  for  it  is  a  maritime  contract,  and  they  cannot  alter  the  limits  of 
that  jurisdiction;  nor  can  they  confer  it  upon  the  state  courts  so  as  to  enable 
them  to  proceed  in  rem  for  the  enforcement  of  liens  created  by  such  state 
laws,  for  it  is  exclusively  conferred  upon  the  district  courts  of  the  United 
Stat^.  They  can  only  authorize  the  enforcement  thereof  by  common-law 
rem  dies  or  such  remedies  as  are  equivalent  thereto.  But  the  district  courts 
of  the  United  States,  having  jurisdiction  of  the  contract  as  a  maritime  one, 
may  enforce  liens  given  for  its  security,  even  when  created  by  the  state  laws. " 
A  lien  on  a  sea-going  vessel  for  repairs  made  upon  her  is  a  recognized  ad- 
miralty lien.  It  is  nothing  else.  But  it  is  not  known  to  or  enforceable  by 
courts  of  common  law.  This  lien»  when  applied  to  a  domestic  vessel,  has  not 
changed  its  nature.  All  the  change  there  is,  is  this:  it  is  extended  to  a  class 
of  persons  not  entitled  to  claim  its  benefits  under  the  general  mailtime  law* 
And  sucli  lien  may  lawfully  be  granted  by  the  laws  of  a  state  in  favor  of  ma- 
terial-men for  furnishing  n^pairs  or  materials  to  a  domestic  vessel,  to  be  en- 
forced i>y  proceedings  in  rem  in  the  district  courts  of  the  United  States,  but 
not  in  the  courts  of  the  state.  The  Lottawanna,  21  Wall.  559.  The  author- 
ities which  have  been  cited  are  sufficient  to  show  the  judicial  sentiment  upon 
the  question.  It  has  been  followed  and  acted  upon  in  several  recent  cases  in 
the  district  courts.  The  Red  Wing,  14  Fed.  Rep.  869,  decided  in  1882;  The 
Howard,  29  Fed.  Rep.  604,  decided  in  1887;  The  Alamon  tiumner,  28  Fed- 
Rep.  670;  U.  '8.  V.  Ferry  Co.,  21  Fed.  Rep.  331.  Nor  do  the  authorities  deny 
that  such  liens  may  be  enforced  by  common-law  remedies,  or  such  as  are 
equivalent  thereto,  in  the  state  courts.  "But  it  is  not  a  remedy  in  the  com- 
mon law  courts  which  is  saved,  but  a  common-law  remedy;  not  such  as  a  leg- 
islature may  confer  upon  a  common-law  court,  but  such  as  the  common  law 
itself  (in  1789)  was  competent  to  give."  Hayford  v.  Cunningham,  72  Me. 
133.  **It  could  not  have  been  the  intention  of  congress,  by  the  exception  in 
that  section,  to  give  the  suitor  all  such  remedies  as  might  afterwards  be  en- 
acted by  state  statutes,  for  this  would  have  enabled  the  states  to  make  the 
jurisdictiou  of  their  courts  concurrent  in  all  cases,  by  simply  providing  a 
statutory  remedy  for  all  cases."    The  Hine,  4  Wall.  571. 

The  proceedings  in  the  case  under  consideration,  as  in  Hayford  v.  Cun- 
ningham, supra,  were  not  a  common-law  remedy,  nor  such  as  the  common 
law  was  competent  to  give.  The  suit  was  against  the  vessel  itself,  and  not 
against  the  interest  of  the  owner  in  it.  The  characteristic  feature  of  the  pro- 
ceeding is  that  the  vessel  proceeded  against  is  itself  seized  and  impleaded  as 
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the  defendant,  which  is  substantially  the  proceeding  in  a  court  of  admiralty  • 
in  proceedings  in  rem»  At  common  law,  proceedings  are  against  persons,  ^ 
and  if  property  is  seized  or  taken  it  is  taken  as  the  property  of  the  person  pro* 
ceeded  against,  and  the  purchaser  at  the  sheriff's  sale  gets  only  such  title  or 
interest  ad  the  defendant  had.  The  process  is  against  another  as  owner  of 
the  property,  **and  not  against  the  property  as  an  offending  tiung,  as  in  the 
case  where  the  libel  is  in  rem  in  the  admiralty  court  to  enforce  a  maritime 
lien  in  the  property."  Leon  v.  Qalceran,  11  Wall.  189;  Johnson  v.  Eleoator 
Co,,  119  U.  S.  397,  7  Sup.  Ct.  Rep.  254.  The  statute,  therefore,  so  far  as  it 
authorized  proceedings  in  rem  in  the  courts  of  this  state  for  the  enforcement 
of  a  lien  for  labor,  materials,  or  repairs  upon  a  domestic  or  foreign  sea-going 
vessel,  must  be  held  to  be  in  contravention  of  the  constitution  and  laws  of  the 
United  States.  The  result  is  that  the  process  under  which  this  defendant  at- 
tempts to  justify  was  not  such  as  would  protect  him  in  seizing  the  vessel. 
Sufficient  appeared  upon  its  face  to  show  that  it  was  not  from  a  court  of  com- 
petent jurisdiction  in  reference  to  the  subject-matter.  The  process  disclosed 
upon  its  face  that  it  was  to  enforce  a  lien  claim  by  proceedings  in  rem  for  re- 
pairs upon  the  vessel  against  which  the  charges  were  made,  as  the  specifica- 
tions annexed  to  and  forming  a  part  of  the  proceedings  plainly  show.  The 
process  was  not  only  irregular,  but  absolutely  void.  Such  was  the  decision 
in  Campbell  v.  Sherman^  35  Wis.  103,  where  it  was  held  that  a  process  in  rem 
to  enforce  a  maritime  lien  issuing  from  a  state  court  will  not  protect  the  offi- 
cer executing  it,  inasmuch  as  the  state  courts  here  have  no  jurisdiction  in  such 
cases.  This  principle  is  recognized  in  Fisher  v.  MoQirr,  1  Gray,  45,  where 
it  is  expressly  held  that  if  the  court  has  no  jurisdiction  over  the  subject-mat- 
ter, the  process,  though  apparently  irregular,  is  not  merely  voidable,  but 
wholly  void,  and  the  officer  taking  property  under  it  has  no  authority,  and  is 
therefore  liable  to  an  action  of  trespass.  See,  also,  Cassier  v.  Fales,  139 
Mass.  462,  1  N.  E.  Rep.  922;  Elsemore  v.  Longfellow,  76  Me.  130,  131. 
And,  moreover,  it  is  settled  that  where  the  law,  under  which  the  officer  acts, 
is  "  unconstitutional,  it  is  void.  Though  having  the  form,  it  has  not  the  force 
of  law.  The  provisions  professing  to  confer  jurisdiction  give  no  jurisdiction, 
and  the  proceedings  even  of  subordinate  officers  under  it  cannot  be  justified." 
Warren  v.  Mayor,  etc,,  2  Gray,  97;  Norton  v.  8helby  Co.,  118  U.  S.  442,  6 
Sup.  Ct.  Rep.  1121;  Virginia  Coupon  Cases,  114  U.  S.  271,  5  Sup.  Gt.  Rep. 
923,  962.  The  case  shows  that  the  plaintiff  in  this  action,  at  the  time  when 
the  seizure  was  made,  and  at  the  commencement  of  this  suit,  held  a  mortgage 
upon  the  vessel  with  tlie  right  of  immediate  possession  in  himself,  the  time 
having  elapsed  in  which  such  right  belonged  to  the  mortgagor  by  the  terms  of 
the  mortgage.  He  can  therefore  maintain  this  action.  Welch  v.  WhUtemore, 
25  Me.  86;  Holmes  v.  Sprotol,  31  Me.  76;  Barrows  v.  Turner,  50  Me.  128; 
Staples  V.  Smith,  48  Me.  470;  Codmanv.  Freeman,  3  Gush.  306. 

The  only  remaining  question  is  one  of  damages,  and  upon  this  the  instruc- 
tions given  to  the  jury  were  undoubtedly  correct.  We  have  examined  this 
question  with  considerable  care,  and  are  unable  to  arrive  at  any  other  conclu- 
sion than  that  the  value  of  the  vessel  at  the  time  of  the  conversion,  with  in- 
terest thereon  to  the  time  of  the  verdict,  is  the  true  rule  of  damages  in  this 
case.  Such  is  the  general  and  well-settled  rule  in  actions  of  this  nature. 
This  rule  applies  where  the  plaintiff  is  general  owner,  or  is  answerable  over 
to  others.  i3ut  where  the  defendant,  although  a  wrong-doer,  has  a  lien  on 
the  property,  such  amount  as  may  be  due  on  the  lien  is  allowed  to  be  deducted 
from  the  value,  to  avoid  circuity  of  action,  in  nutigatioh  of  damages.  Chant' 
berlin  v.  Shaw,  18  Pick.  283.  Or  he  may  show  in  mitigation  that  the  goods 
did  not  belong  to  the  plaintiff,  and  that  they  have  gone  to  the  use  or  benefit 
of  the  owner.  Squire  v.  Hollenbeck,  9  Pick.  552.  But  in  such  case  it  is  es- 
sential to  show  that  the  property  has  actually  gone  to  the  use  of  the  i"eal 
owner,  for  although  there  may  be  a  mere  outstanding  title  in  a  third  person, 
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that  would  furnish  no  ground  for  reduction  of  damages  to  one  who  ha^  wrpngi 
fully  taken  the  property,  or  converted  it  to  his  own  use.  Case  y.  Babbitt,  16 
Gray,  280;  Lyle  v.  Barker,  5  Bin.  457;  WhiU  v.  Webb,  15  Conp.  302;  Cies^ 
aey  v.  Parks,  76  Me.  534;  Pierce  v.  Benjamin,  14  Pick.  356;  Perry  y*  Chandh 
le7%  2  Gush.  242;  Carpenter  v.  Dresser^  72  Me.  380.  Or,  in  red.uqtionrit  may 
be  shown  that  the  defendant  is  entitled  to  the  property  after  the. plain  tiff '9 
mortgage  has  been  satisfied.  8porr  v.  Holland,  8  Wend.  445;  Ullman  v. 
Barnard,  7  Gray,  558.  But  where  the  plaintiff  is  responsible  over,  by  opera- 
tiop  of  law  or  otherwise,  to  a  third  person,  or  if  for  any  cause  the  defendant 
is  not  entitled  to  the  balance  of  the  value,  then  the  rule  is  that  the  value  of, 
the  property  should  be  aissessed  to  the  plaintiff.  Chamberlin  v.  Shaw,  18 
Pick.  284;  Qreen  v.  Farmer,  4  Burrows,  2214.  Or  if  the  wrong-doer  is  a 
third  person,  and  not  the  general  owner.  White  v.  Allen,  133  Ma$s.  424.  In 
the  case  of  Ullman  v.  Barnard,  supra,  the  court  say:  "The  measure  of  dam- 
ages is  the  value  of  the  flour,  with  Interest  from  the  time  of  its  conversion. 
The  right  of  property  and  possession  were  both  in  the  plaintiff;  and  although 
he  had  only  a  special  property  in  the  flour,  as  security  for  the  amount  of  the 
drafts,  he  is  entitled  to  recover  its  full  value.  He  is  answerable  over  to  the 
general  owner."  In  this  case  the  actual  possession  was  not  in  the  plaintiff, 
but  he  had  the  right  of  possession.  The  case  of  Codman  v.  Freeman,  3  Gush. 
314,  is  veiy  analogous  to  the  question  before  us.  The  action  was  trespass  by 
the  mortgagees  against  an  oflicer  for  attaching  and  selling  certain  personal 
property.  Insolvency  proceedings  were  instituted  against  the  party  owning 
the  property,  and  thereby  the  attachments  were  dissolved;  and  the  court  say 
that  the  attaching  creditors  no  longer  had  any  lien  by  their  attaobpient  or  in- 
terest in  the  goods,  and  that  the  interest  of  the  officer  created  by  the  attach- 
ment was  divested,  and  he  and  the  creditors  were  then  strangers.  bijAW,  C. 
J.,  by  whom  the  opinion  of  the  court  was  delivered,  says:  "By  force  of  the 
mortgage,  the  plaintiffs  became  owners  of  the  property,  as  against  the  mort- 
gagor, with  the  right  of  present  possession,  by  a  defeasible  title,  indeed;  still, 
by  a  title  which  made  them  owners  until  defeated.  The  sheriff  takes  them 
under  claim  of  right  to  attach  them  in  behalf  of  creditors;  but  that  attach- 
ment is  dissolved,  and  then  the  plaintiffs  have  the  same  right  agiiinst  the  oflicer 
asthey  would  against  any  other  stranger;  and,  upon  recovering  damages,  they 
are  entitled  to  the  full  value."  See,  also,  Pomeroy  v.  Smith,  17  Pick.  86; 
Barrows  v.  Turner,  50  Me.  129,  130;  Carpenter  v.  Dresser,  72  Me.  379.  In 
this  case  the  seizure  was  without  right.  The  officer  was  a  wrong-doer,  and 
upon  no  principle  of  law  can  he  claim  any  mitigation  or  reduction  of  damages 
from  the  real  value  of  the  vessel.  The  defendant  stands  in  no  position  to 
show  that  he  is  entitled  to  the  balance  of  the  value,  if  any,  above  the  plain- 
tiff's mortgage.  His  position  is  that  of  a  stranger  and  wrong-doer,  and  by 
the  well-settled  principles  of  law  he  is  responsible  to  this  plaintiff  for  the  value 
of  the  property.  But,  notwithstanding  the  plaintiff  is  entitled  to  recover  upon 
the  law  as  appears  to  have  been  correctly  given,  yet  we  have  no  doubt  from 
the  evidence  that  a  wrong  has  been  done  the  defendant  in  the  amount  of  tlie 
verdict.  The  case  shows  that  the  mortgagor  has  surrendered  all  his  interest 
in  the  vessel  to  thr  plaintiff,  with  no  consideration  other  than  that  of  the 
original  mortgage.  Whatever  the  law  may  be  as  applied  to  other  ca^es,  the 
court  in  this  case  will  not  sustain  a  verdict  for  an  amount  larger  than  the 
mortgagee's  interest  in  the  vessel,  and  not  even  to  that  extent  if  the  amount 
is  greater  than  a  fair  value  of  the  vessel.  The  schooner  was  25  years  old. 
Some  of  the  witnesses  place  its  value  as  low  as  8l»000.  Others  place  a  higher 
estimate  upon  it.  While  the  plaintiff  may  be  entitled  to  a  fair  compensation, 
certainly  there  is  nothing  in  the  case  by  which  he  should  be  entitled  tp  any 
fancy  value  of  the  property.  The  equities  of  the  case  are  most  decidedly 
.  against  i.t.  .The  jury  must  have  been  influenced  by  bia9  or  prejudice  in  re- 
turning the  amount  of  their  verdict..    The  moijpn.for.^  new  trial  must  be  sils- 
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tained,  unless  the  platntifT  will  remit  from  the  amount  of  the  verdict  all  above 
$1»700.  If  be  shall  remit  all  above  that  sam,  and  have  sach  entrj  made  upon 
the  docket  where  the  action  is  pending  within  30  days  from  the  time  notice 
of  decision  in  this  case  is  received  by  the  clerk,  then  the  motion  for  a  new 
trial  is  to  be  overruled,  otherwise  to  be  sustained,  and  a  new  trial  granted. . 
Exceptions  overruled.    Judgment  accordingly. 

Fbtbbs,  0.  J.,  Walton,  Yibgin,  Libbet,  and  Haskell,  JJ.,  concurred. 

(80  Mo.  464) 

Clabk  «.  Bbadstbeet.^ 
{Supreme  Judicial  Court  of  Maine.  July  2,  1888.) 
BASTAitT>T—EviDBNOB— Infant— CoMPABisoN  OF  Fraturbs. 

Id  iMistardy  proceedinge  it  is  error  to  allow  an  infant,  six  weeks  old,  to  be  intro- 
duced in  eviaence,  and  viewed  by  the  jnrv,  to  enable  them  to  judge  from  a  compari- 
son of  its  appearance,  complexion,  and  features  with  those  of  the  defendant, 
whether  any  mference  oould  be  legitimately  drawn  therefrom  as  to  its  paternity.' 

Exieptions  from  superior  court,  Kennebec  county. 

Bastardy  process.  The  verdict  was  in  favor  of  the  complainant.  At  the 
trial  thH  complainant  introduced  the  child,  then  six  weeks  old,  in  evidence, 
to  show  its  resemblance  to  the  alleged  father.  To  this  evidence  the  defend- 
ant alleged  exceptions. 

/.  H.  Potter t  for  plaintiff.    H.  M.  Heath,  for  defendant. 

Foster,  J.  This  was  a  bastardy  process,  in  which  a  verdict  was  rendered 
for  the  complainant.  At  tlie  trial  the  child,  then  but  six  weeks  old,  was  of- 
fered, admitted  in  evidence,  and  exhibited  to  the  jury  by  the  complainant, 
Against  the  defendant's  objection,  and  exceptions  were  taken.  Notwith- 
standing the  paternity  of  the  child  whs  sought  to  be  established,  and  the  pu- 
tative father  was  defendant  in  the  suit,  we  think  the  exceptions  must  be  sus- 
tained. The  only  object  for  which  it  is  claimed  that  the  child  was  introduced 
in  evidence  and  viewed  by  the  jury,  was  to  enable  them  to  judge,  from  a  com- 
parison of  its  appearance,  complexion,  and  features  with  those  of  the  defend- 
ant, whether  any  inference  could  legitimately  be  drawn  therefrom  as  to.  its 
paternity.  In  a  case  like  this,  where  the  child  was  a  mere  infant,  such  evi- 
dence is  too  vague,  uncertain,  and  fanciful,  and,  if  allowed,  would  establish 
not  only  an  unwise,  but  dangerous  and  uncertain,  rule  of  evidence.  While 
it  may  be  a  well-known  physiological  fact  that  peculiarities  of  form,  feature, 
and  p»  rsonal  traits  are  oftentimes  transmitted  from  parent  to  child,  yet  it  is 
e<^ually  true,  as  a  matter  of  common  knowledge,  that  during  the  first  few 
weeks,  or  even  months,  of  a  child's  existence,  it  has  that  peculiar  imma- 
turity of  features  which  characterize  it  as  an  infiint,  and  that  it  changes  often 
and  very  much  in  looks  and  appearance  during  that  period.  Resemblance 
then  can  be  readily  imagined.  This  is  oftentimes  the  case.  Frequently 
such  resemblances  are  purely  notional  or  imaginary.  What  may  be  consid- 
ered a  resemblance  by  one  may  not  be  perceived  by  another  having  equal  knowl- 
edge of  the  parties  between  whom  the  resemblance  is  supposed  to  exi^i"  If 
there  should  be  a  likeness  of  features,  there  might  be  a  difference  in  the  color 

1  Reported  by  Leslie  jC.  Ck>mish,  Esq.,  of  the  Augusta  bar. 

'Where,  in  a  prosecution  for  bastardy,  the  prosecuting  witness  takes  the  ohUd  with 
her  to  the  witness  stand,  it  being  at  the  time  about  seven  months  old,  it  is  not  error 
for  the  trijLl  court  to  refuse  to  order  the  child  to  be  removed,  there  being  no  refer- 
ence made  to  it  during  the  trial  or  argument,  and  no  comparison  being  made  between 
it  and  ^he  alleged  father.    Hutchinson  v.  State,  (Neb.)  27  N.  W.  Rep.  118. 

In  biistardy  proceedings,  where  the  attorney  for  the  prosecution  instmcts  the  prose- 
cuting witness  to  turn  the  face  of  the  bastard  child  so  that  the  jury  oould  observe  it, 
which  upon  objection,  the  court  holds  improper,  there  is  no  error  of  which  defendant 
can  complain.    Ingram  v.  State,  (Neb.)  87  N.  W.  Rep.  948. 
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of  the  hafr  or  eyes.  As  was  said  by  the  oourt  in  People  y.  Carney^  29  Hun, 
47:  ^Common  observation  reminds  us  that  in  families  of  children  different 
colors  of  hair  and  eyes  are  common,  and  that  it  would  be  a  dangerous  doctrine 
to  pei'mit  a  child's  paternity  to  be  questioned  or  proved  by  the  comparison  of 
the  color  of  its  hair  or  eyes  with  thai  of  the  alleged  parent."  Mr.  Justice 
H£ATH,  in  the  case  of  Day  v.  Day^  at  the  Huntingdon  assizes  in  1797,  upon 
the  trial  of  ejectment,  where  the  question  was  one  of  partita  supposition  ad-> 
mitted  that  resemblance  is  frequently  exceedingly  fanciful,  and  therefore 
cautioned  the  jury  in  reference  to  such  evidence.  And  in  a  trial  in  bastardy 
proceedings  the  mere  fact  that  a  resemblance  is  claimed  would  be  too  likely 
to  lead  captive  the  imagination  of  the  jury,  and  they  would  fancy  they  could 
see  points  of  resemblanre  between  the  child  and  the  putative  father.  As  in 
the  case  at  bar,  where  the  infant  was  but  a  few  weeks  old,  such  evidence,  if 
allowed  in  determining  the  paternity  of  the  child,  would  be  exceedingly  fan- 
ciful, visionary,  and  dangerous.  The  testimony  of  witnesses,  where  they 
have  no  specisd  skill  or  knowledge  in  such  matters,  has  never  been  admitted 
in  this  state  or  Massachusetts  to  pro^e  a  resemblance  in  the  features  between 
the  cliUd  and  the  alleged  father.  Kenlaton  v.  Rotoe.  16  Me.  88:  Eddyy.  Qray^ 
4  Allen,  438.  Nor  points  of  dissimilarity,  not  implying  a  difference  of  race. 
Young  v.  Makepeace^  lOtJ  Mass.  64.  We  are  aware  that  in  New  Hamiislilre, 
Miissachusetts,  and  North  Carolina,  and  periiaps  some  of  the  otlier  states,  on 
an  issue  of  bastardy,  the  courts  have  allowed  the  jury  to  judge  of  likeness  by 
inspection.  Qilmanton  y.Ham,  38  N.  H.  108;  Finntgan  s.Dugath  14  Al- 
len, 197;  State  v.  Arnold,  13  Ired.  184;  State  v.  Wondruff,  67  N.  0.89.  And 
in  deciding  with  regard  to  the  color  of  the  child,  whether  of  negro  blood  or 
not,  it  has  been  held  proper  to  exhibit  it  to  the  jury.  Warlick  v.  White,  76 
N.  C.  175;  Garvin  v.  State^  52  Miss.  207.  No  one  will  doubt,  the  propriety 
or  reason  upon  which  these  decisions  are  based  when  the  question  is  one  of 
race  or  color,  for  it  is  well  understood  that  there  are  marked  distinctions, 
physical  and  external,  between  the  different  races  of  mankind,  which  may  en- 
able men  of  ordinary  intelligence  and  observation  to  judge  whether  they  are 
of  one  race  or  another.  In  State  v.  Smith,  54  Iowa,  104,  6  N.  W.  Rep.  153, 
the  child  was  two  years  and  one  month  old,  and  the  court  there  held  that  a 
child  of  prop"r  age  might  be  exhibited  to  the  jury,  and  that  it  was  not  error 
to  exhibit  a  child  of  that  age,  with  instructions  to  the  Jury  to  disregard  the 
evidence  unless  they  coulJ  see  the  resemblance  claimed.  In  the  decisions 
from  New  Hampshire  and  Massachusetts  nothing  appears  to  show  the  age  of 
the  child  of  which  the  court  speak.  Our  attention  has  been  called  to  no 
other  decisions  in  New  England,  nor  have  we  been  able  to  find  any  where 
this  question  has  came  before  the  courts.  But  from  a  careful  examination 
of  the  ( ases  in  those  states  where  the  question  has  arisen,  we  are  satisfied 
that  the  weight  of  authority  is  against  the  admission  in  evidence  of  a  mere 
infant,  where  race  or  color  is  not  involved.  Thus,  in  Hanaioalt  v.  State,  64 
Wis.  84,  24  N.  W.  Rep,  489,  a  child  less  than  one  year  old  was  exhibited  to 
the  jury  for  their  inspection.  This  was  held  error,  and  the  court  say:  "  When 
applied  to  the  immature  child,  its  worthlessness  as  evidence  to  establish  the 
fact  of  parentage  is  greatly  enhanced,  and  is  of  too  vague,  uncertain,  and 
fanciful  a  nature  to  be  submitted  to  the  consideration  of  a  jury."  In  iitate  v. 
Danforth,  48  Iowa,  43,  where  the  child  was  but  Uiree  months  old,  the  court 
say  that  the  resemblance  of  infants  to  the  father  is  too  uncertain  and  ind.s- 
tinct  to  be  allowed  as  evidence,  and  that  it  would  be  an  unwise  and  danger- 
ous rule  to  permit  the  admission  of  a  child  of  that  age.  In  Hisk  v.  State,  19 
Ind.  152,  the  court  doubted  the  right  to  introduce  an  infant  in  evidence,  saying 
that  it  had  seen  no  authority  on  the  point;  that  it  would  be  an  uncertain 
rule,  and  would  involve  the  necessity  of  giving  the  alleged  father  in  evidence. 
The  same  question  was  before  that  court  in  Jtieitz  v.  State,  33  Ind.  187,  where 
the  child  was  held  up  before  the  jury  for  Inspection,  but  the  court  decided  it 
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was  improper,  and  told  the  juty  to  disregard  It.    iSee,  also,  People  v.  Carney, 
28  Hun,  47,    Exceptions  sustained. 

Peters,  0.  J.,  and  Walton,  Danfobth,  Virgin,  and  Emery,  JJ.,  con- 
curred. 


(8D  Me.  491) 

Merrill  et  aU  t>.  Wyman.* 

{Supreme  Judiciul  Court  of  Maine,    August  8, 1888.) 

Fixtures— Machinert— Intent  op  Parties— Convetance. 

In  a  conveyance  of  a  mill  privilege  by  metes  and  bounds  there  was  a  distinct 
clause  conveying  **the  maohmery,  and  its  appurtenances'*  of  the  mill,  ^^  with  the 
right  to  use  said  machinery  in  said  mill  for  two  years. "  The  mill  was  not  within 
the  metes  and  bounds  named,  nor  was  it,  except  tJie  two-years  use,  conveyed  by 
any  description.  jQTeZd,  that  the  machineiy  and  its  appurtenances  passed  as  person- 
alty. 

On  report  from  supreme  judicial  court,  Somerset  county. 

Trover-to  recover  the  value  of  an  elevator  belt  alleged  to  have  been  con- 
verted by  the  defendant.  After  verdict  for  plaintiffs  the  case  was  reported 
to  the  law  coui-t,  to  determine  the  case  upon  the  law  and  the  evidence. 

Merrill  <fe  Coffin,  for  plaintiffs.     Walton  <&  Walton,  for  defendant. 

Danforth,  J.  This  is  an  action  of  trover  in  which  the  only  question  in- 
volved is  the  title  to  tlie  elevator  belting  sued  for.  The  plaintiffs  claim'  it  as 
personal  property  under  a  chattel  mortgage  from  Jerome  B.  Draper,  duly  re- 
corded October  13, 1885.  The  defendant  claims  title  as  administratrix  under 
a  real  estate  mortgage  from  the  same  Jerome  B.  Draper  to  Thomas  J.  Wy- 
man,  her  intes'tate,  dated  November  19,  1883,  which  was  duly  recorded  as  a 
deed  of  real  estate,  but  not  as  a  mortgage  of  personal  property.  It  therefore 
becomes  a  material  question  whether  this  belting  was  real  estate  or  personal 
property.  Upon  this  question  we  have  but  little  pertinent  testimony  in  the 
report  of  the  case,  except  such  as  may  be  derived  from  the  acts  of  the  parties; 
but  that  must  be  decisive  if  from  them  we  can  ascertain  their  intention  upon 
this  question.  It  seems  that  by  deed  of  warranty  dated  November  19,  1883, 
the  defendant's  intestate  conveyed  to  Draper,  the  plaintiff's  grantor,  an  un- 
occupied mill  privilege  described  by  metes  and  bounds.  In  the  same  deed, 
in  a  distinct  clause,  he  conveyed  "the  machinery  and  its  appurtenances,  of 
the  grist  mill,  *  *  *  with  the  right  to  use  said  machinery  in  said  mill 
for  two  years  from  this  date  free  from  rent. "  This  mill  was  not  within  the 
**metes  and  bounds"  named  in  the  deed,  nor  was  it,  except  the  two-years  use, 
conveyed  by  any  description.  At  that  time  there  was  an  elevator  belt  in  the 
mill,  used  in  connection  with  the  machinery,  but  whether  as  appurten.  nt  to, 
or  an  independent  part  of,  it  does  not  appear;  and  perhaps  it  is  immaterial, 
for  in  either  case  it  would  pass  by  the  deed.  Subsequent  to  the  deed  this 
belting  was  removed,  though  left  in  the  mill,  and  that  in  question,  of  greater 
value,  put  in.  On  the  same  day,  and  as  a  part  of  the  same  transaction,  the 
mortgage  under  which  the  defendant  claims  was  given  to  secure  the  purchase 
money.  From  this  transaction  we  have  no  doubt  the  parties  intended  to  and 
did  make  this  machinery  and  its  appurtenances  personal  property,  whatever 
it  might  have  been  before.  It  was  not,  as  in  Allen  v.  Woodard,  125  Mass. 
400,  included  in  the  description  as  a  part  of  the  real  estate.  On  the  other 
hand,  it  was  described  in  a  separate  clause,  and  the  building  in  which  it  was 
situated,  and  of  which  it  must  have  been  a  fixture,  if  of  any,  was  not  sold, 
but  referred  to  as  descriptive,  or  an  identification,  of  the  machinery,  thus 
making  a  complete  separation  between  that  and  the  building.  The  sale  and 
transfer  of  the  machinery  was  immediate  and  complete.    True,  the  use  of  the 

1  B^pbrted  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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mill  was  transferred,  but  it  was  only  the  use  £6r  a  limited  time,  and  ttlia^ 
rather  as  a  lease  ot  the  building  in  which  to  operate  the  machinery  for  the 
purpose  of  profit,  and  not,  as  in  White  v.  Foster ,  102  Mass.  375,  as  necessaiy 
to  keep  it  in  existence.  The  machinery  was  not,  as  growing  trees,  an  inher- 
ent part  of  the  land,  or  even  of  the  building,  though  it  might  have  been  a 
fixture,  and  thus  a  part  of  the  real  estate.  But  as  such  fixture  it  is  easily 
distinguishable  from  the  building,  and  separated  from  it  by  a  description,  as 
the  building  may  be  from  the  land,  and  thus  rendered  personal  property,  as  is 
often  done.  It  is  therefore  immaterial  whether  the  mortgage  under  which 
the  defendant  claims  covered  this  belting,  as  it  was  not  recorded  as  a  chattel 
mortgage,  and  it  is  conceded  that  the  plaintiffs  had  no  knowledge  of  its  ex- 
istence. In  accordance  with  the  provision  in  the  report  the  entry  must  be: 
Judgment  on  the  verdict. 

Petebs,  C.  J.,  and  Walton,  Virgin,  Libbey,  and  Foster,  JJ.,  con- 
curred. 


(80  Me.  496) 

Billings  et  al.  v.  Mason.* 
{Supreme  Judicial  Court  of  Maine.    August  3, 18S8,) 

Fbikcifal  and  Agent— Authority  of  Agent— Ratification. 

When  an  agent,  without  authority  from  his  principal,  assumes  to  make  a  con- 
tract of  sale  with  certain  specified  conditions  as  to  other  goods  to  be  received  in 
payment,  the  contract  is  not  complete  until  the  conditions  are  complied  with,  and 
the  principal  cannot  repudiate  the  conditions  and  recover  of  the  vendee  the  full 
value  of  the  goods  sold. 

Exceptions  from  supreme  judicial  court,  Hancock  county. 

Assumpsit  by  Billings,  Taylor  &,  Co.,  a  firm,  for  goods  sold  and  delivered* 
Defendant  filed  an  account  in  set-off,  which  the  court  allowed,  and  directed  a 
verdict  for  the  balance.    To  this  ruling  the  plaintiff  excepted. 

Wisioell,  King  <fe  Peters,  for  plaintiff.    Hale  <&  Hamlin,  for  defendant. 

Danforth,  J.  In  this  action  no  material  facts  are  in  dispute.  The  court, 
allowing  certain  alleged  payments,  directed  a  verdict  for  the  balance^to  which 
order  the  plaintiff  excepts  on  the  ground  that  ho  part  of  such  payment  should 
be  allowed.  The  action  is  assumpsit  upon  an  account  annexed.  The  defend- 
ant admits  that  he  received  from  the  plaintiff  the  goods  charged,  and  makes 
no  question  as  to  the  prices.  This  makes  a  prima  fade  case  against  him,  and , 
though  technically  it  does  not  change  the  burden  of  proof,  it  devolves  upon 
him,  if  he  would  avoid  this  responsibility,  to  give  some  reason  why.  The 
explanation  offered  by  the  defendant  is  that,  tiiough  he  received  the  goods 
from  the  plaintiff,  he  received  them  by  virtue  of  an  express  agreement?  with 
an  agent,  or  traveling  salesman,  of  the  plaintiff,  one  element  of  which  was 
that  certain  goods  of  a  like  kind,  which  the  defendant  then  had,  should  be 
taken  in  payment.  This  agreement  with  the  agent  is  not  questioned,  but  the 
answer  to  it  is  twofold:  FirsU  that  the  agent  had  no  authority  to  make  such 
a  contract;  and,  secondly,  that  the  contract  under  which  the  action  is  sought 
to  be  maintained  was  made  directly  with  the  plaintiff,  though  in  some  degree 
through  the  instrumentality  of  the  agent.  Assuming,  under  the  first,  that 
the  agent  had  no  authority  to  make  the  contract  he  did,  (and  the  evidence  is 
quite  conclusive  upon  that  point,)  still  it  does  not  change  the  conceded  fact 
that  he  not  only  assumed  the  authority  to  do  so,  but  did  actually  make  such  a 
.contract.  Waiving  for  the  moment  the  second  point  raised,  this  was  the  only 
contract  having  the  assent  of  the  defendant,  tlie  contract  under  which  he  acted, 
and  by  virtue  of  which  he  obtained  the  goods.  It  is  quite  clear  that  the  plain- 
tiff cannot  hold  him  upon  a  contract  he  did  not  make,  or  repudiate  the  con- 

> Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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tract  in  part  and  hold  the  remainder  valid.  Brigham  v.  Palmer,  S  Allen, 
450-452.  Korean  he  be  liolden  upon  an  implied  contract,  for  that  is  excluded 
by  the  express.  The  second  point  relied  upon  bj  the  plaintiff  must  fall  with 
the  first.  True,  the  order  for  the  goods  was  sent  to  the  principal,  presumably 
by  the  agent,  with  the  consent  of  the  defendant.  But  as  to  the  nature  of  the 
order  received  there  is  a  singular  absence  of  testimony,  though  we  have  the 
evidence  of  the  plaintiff's  business  manager.  Whether  it  was  accompanied 
with  a  statement  of  the  contract  does  not  appear.  It  is  certain  the  agent  had 
no  authority  to  send  any  other,  and  by  no  other  would  the  defendant  be  bound. 
He  had  a  right  to  suppose  that  the  plaintiff's  own  aarent  would  send  thd  or- 
der correctly,  and  that  when  he  received  the  goods  they  were  sent  according 
to  the  contract.  If  such  were  the  case,  the  contract  of  the  agent  would  be 
affirmed  by  the  principal  in  sending  the  goods.  If  such  were  not  the  case, 
the  defendant  would  certainly  be  no  more  bound  tiian  the  plaintiff  who  first 
gave  credit  to  the  agent.  This  case  differs  materially  from  that  of  C/ough  v. 
Whitcomhf  105  Mass.  482,  in  which  an  order  in  writing,  signed  by  the  defend- 
ant, was  sent  to  the  plaintiff.  Nor  is  it  like  that  of  Finch  v.  Mansfield,  97 
Mass.  89,  in  which  the  agent  did  nothing  more  than  solicit  an  order  and  for- 
ward  it  as  received  for  the  action  of  h's  principal.  But  the  principle  involved 
in  this  case  is  like  that  of  Wilsofi  v.  8tratton,  47  Me.  120,  in  which  the  agent 
assumed  to  make  the  contract  of  sale  with  some  conditions,  and  it  was  held 
that  the  contract  was  not  couipleted  till  the  conditions  were  complied  with. 
It  is  not,  however,  now  a  question  as  to  the  validity  of  the  contract  made,  but 
what  was  that  to  which  the  defendant  assented?  He  can  be  held  to  that,  and 
to  no  other.  In  any  view  we  can  take  of  the  case,  there  seems  to  be  no  doubt 
as  tq  the  terms  of  the  agreement  to  which  his  assent  Wiis  given.  If  that  was 
a  valid  contract,  the  ruling  was  clearly  correct.  If  it  was  not,  the  ruling  was 
more  favorable  to  the  plaintiff  than  it  was  entitltfd  to  in  this  form  of  action. 
In  either  case,  the  exceptions  must  be  overruled. 

Peters,  C.  J.t  and  Libbey,  Emeby,  Fosteb,  and  Haskell,  JJ.,  concurred. 

(80  Me.  483)  ""! 

Stetson  «.  Stetson.* 
{Supreme  JvdickLl  Court  of  Maine,    August  8, 188S.) 

1.  DivoROB— Custody  of  Childrb^— Disorbtion  of  Court— Exceptions— Whrw  Lie. 
The  authority  given  the  court  under  Rev.  St.  Me.  c.  60,  §  17,  to  make  decrees  con- 
cerning the  custody  of  a  minor  child  upon  the  divorce  of  its  parents,  is  complete 
and  unlimited,  and  to  its  discretionary  exercise  exceptions  do  not  lie,  even  though 
the  effect  of  the  decree  is  that  the  child  may  be  removed  beyond  the  limits  of  the 
state.* 

&  SabIb— Removal  of  Child  Bbtond  State— Jurisdiction. 

Even  though  such  child  be  removed  beyond  the  limits  of  the  state,  the  subject- 
matter  remains  within  the  valid  jurisdiction  of  this  court,  so  that  the  judgment  of 
the  court  would  be  valid  and  binding  upon  the  parent  to  whom  the  custody  had  been 
decreed,  and  would  be  enforceable  in  another  state.* 

Exceptions  from  supreme  judicial  court,  Androscoggin  county. 

Petition  to  change  the  decree  providing  for  the  custody  of  a  minor  child 
upon  the  divorce  of  its  parents.  The  petition  was  granted,  and  the  respond- 
ent alleged  exceptions. 

N.  dtJ.  A.  Morrill  and  Geo,  C.  Wing,  for  plaintiff.  Frye,  Colton  <&  White, 
for  defendant. 

Danforth,  J.  The  authority  of  the  court  granting  a  divorce,  over  the 
children,  is  found  in  Kev.  St.  c.  60,  §  17,  and  is  as  follows,  viz.:   ''The  court 

>  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 

*As  to  the  jurisdiction  of  a  court  awarding  a  divorce  to  direct  the  oostody  of  children, 
see  Fauly  v.  Pauly,  (Wia.)  8i  N.  W.  Rep.  513,  and  note. 
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making  a  decree  of  nullity,  or  of  divorce,  may  also  decree  concerning  the  care, 
custody,  and  support  of  the  minor  children  of  the  parties,  and  with  which 
parent  any  of  them  shall  live;  and  alter  the  decree  from  time  to  time  as  cir- 
cumstances require. "  We  find  no  qualification  or  restraint  of  the  power  given, 
except  such  as  may  be  imposed  by  the  sound  discretion  of  the  justice  presid- 
ing. That  tlie  result  of  the  decree  may  cause  the  removal  of  the  child  beyond 
the  limits  of  the  state  is  not,  of  itself,  an  objection.  This  mny  be  the  effect 
in  any  case.  Though  the  parent  receiving  the  custody  may  at  the  time  be  a 
resident  within  the  state,  there  is  no  authority,  except  in  cases  of  crime,  to 
prevent  an  immediate  removal  from  the  state.  The  order,  even  in  tliis  case, 
is  not  tliat  the  child  shall  be  removed,  though  probably  such  may  be  the  effect 
of  it.  But  even  though  it  may  be  so,  the  child  is  not  removed  from  the  juris- 
diction of  the  court.  That  has  already  attached.  The  decree  is  a  conditional 
one,  subject  to  modification  and  change.  Ttie  mother  takes  the  child  subj  ct 
to  that  condition.  On  any  proper  process  for  a  change  she  is  bound  wherever 
she  may  be  to  take  notice,  and  though  she  may  not  personally  be  witliin  tlie 
jurisdiction  of  the  court,  the  subject-matter  is,  so  that  the  judgment  of  the 
court  will  be  valid  and  binding  upon  her,  and  by  the  provisions  of  the  con- 
stitution of  the  United  States  may  be  enforced  against  her  though  in  another 
slate.  In  such  a  case  as  this  the  great  governing  principle  for  the  guidance 
of  the  court  is  the  good  of  the  child.  It  may  often  be  for  the  best  interests  of 
the  child  that  it  should  be  removed  from  the  state  for  the  purposes  of  educa- 
tion, business,  or  support.  If  there  is  any  occasion  for  imposing  restraint  in 
this,  it  is  competent  for  the  justice  presiding  to  impose  it.  The  autiiority 
given  by  the  statute  is  to  be  exercised  with  such  discretion  as  may  be  required 
under  the  circumstances  of  each  case,  and,  wlien  conceded,  exceptions  do  not 
lie  to  the  manner  of  its  exercise.    Exceptions  overruled. 

Peters,  C.  J.»  and  Walton,  Yirgin,  Emery,  and  HasketiL,  JJ.,  con- 
curred. 


(80  Me.  480) 

Lambert  v.  Clewlet.' 
(Supreme  Judicial  Cov/rt  of  Malffie.    August  8, 1888.) 

NEOOniBLS   InsTBUMXXTS— INDOBSEHBNT— BT  ThIBD   PEBSON—OONSJDSRATIOir— FOR- 
BEARANCE TO  Sub  Maker. 

Mere  forbearance  to  sue  one  of  the  makers  of  a  promissory  note,  without  any 
binding  contract  to  that  effect,  is  not  a  sufficient  consideration  to  hold  a  third  per- 
son liable  who  had  indorsed  the  note  in  blank  after  it  had  been  siRned  by  the  makers 
and  delivered  to  the  payee.' 

Exceptions  from  supreme  judicial  coui't,  Waldo  county. 

Assumpsit  against  defendant  on  a  promissory  note  which  he  had  indorsed 
in  blank  after  its  execution  and  delivery  to  payee.  Defense,  want  of  consid- 
eration. The  presiding  judge  ruled  in  favor  of  the  defendaut,  and  the  plain- 
tiff alleged  exceptions. 

W.  r.  C*  Hunuells^  for  plaintiff.    Joseph  Williamson^  for  defendant. 

Danforth,  J.  The  case  shows  that  defendant  put  his  name  in  blank  upon 
the  back  of  a  note  after  it  had  been  signed  and  delivered  by  the  makers  to  the 
plaintiff  as  payee,  as  a  completed  contract.  In  this  state  of  facts  the  burden 
of  proof  is  upon  the  pUuntiff  to  show  some  consideration  to  make  valid  any 
contract  arising  therefrom.  The  presiding  justice  instructed  the  jury  that 
"the  evidence  failed  to  show,  and  would  not  authorize  them  in  finding,  a  valid 

> Reported  tay  Lealie  C.  Ck>miBh,  Esq.,  of  the  Augusta  bar. 

*  As  to  what  is  a  sufficient  consideration  to  uphold  a  promise,  and  to  the  point  that  the 
aUowanoe  of  time  in  which  to  pay  a  debt  is  a  valuable  consideration,  see  Xipsmeier  v. 
Vehslage,  29  Fed.  Rep.  176,  and  note. 
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consideration  *  .  *  *  so  as  to  make  it  obligatory  upon  the  defendant  to 
pay  the  note."  The  only  consideration  claimed  was  a  forbearance  on  the  part 
of  the  plaintiff  to  sue  one  of  the  makers.  But  a  mere  forbearance  is  not  suf- 
ficient, even  though  produced  by  such  signing.  There  must  be  a  distinct  and 
valid  contract,  binding  upon  the  plaintiff  not  to  sue.  Manter  v.  Churchill, 
127  Mass.  81.  The  defendant  testifies  positively  that  there  was  no  such 
agreement.  The  plaintiff  testifies  that  the  consideration  of  the  indorsepaent 
was  **that  I  would  not  sue."  ''He  said,  if  I  would  not  enter  my  suit,  or  make 
any  trouble  about  it,  he  would  see  the  note  was  paid."  And  again,  "When 
Mr.  Clewley  indorsed  the  note,  it  was  the  understanding  that  I  was  not  to 
trouble  Mr.  Cousens.  I  was  not  to  commence  a  suit."  Remembering  that 
a  chain  has  only  the  strength  of  its  weakest  link,  it  would  seem  that  these 
different  statements  were  equally  consistent  with  a  mere  forbearance  as  with 
an  agreement  not  to  sue;  and  if  we  also  consider  that  these  statements  come 
from  a  party  who  must  have  known  the  facts,  the  conclusion  is  inevitable 
that  the  jury  would  not  have  been  justified  in  finding  a  valid  consideration 
for  the  indorsement.  There  is  an  entire  want  of  testimony  as  to  time,  and 
hence  nothing  to  show  that  there  was  a  single  hour  when  the  plaintiff  might 
not  have  commenced  an  action  without  a  violation  of  any  legal  obligation  he 
was  under  to  the  defendant.  The  instruction  that  if  the  note  in  suit  was 
given  solely  as  a  renewal  of  the  supposed  obligation  it  would  fail  under  the 
same  principle,  was  a  necessary  sequence.  The  instructions  given  under  the 
state  of  facts  arising  in  connection  with  the  surrender  of  the  old  note  are  un- 
exceptionable. If  there  were  any  omission  advantage  could  be  taken  of  it 
only  by  the  proper  requests  for  further  instructions.  Exceptions  oveiTuled. 
Judgment  on  the  verdict. 

Peters,  C.  J.,  and  Libbey,  Emery,  Foster,  and  Haskell,  JJ.,  con- 
curred. 


(80  Me.  486) 

Allen  v.  Smith.* 
{Supreme  Judicial  Court  of  Maine.    August  8, 1888.) 

Afpbal— Right  to  Afpeas— From  Probate  Court. 

A  ffrantee  of  real  estate  by  a  conveyance  from  an  intestate,  alleged  to  have  been 
fraudulent,  has  a  sufficient  interest  in  the  estate  to  authorize  him  to  enter  an  ap- 
peal from  the  decree  of  the  judge  of  probate  granting  the  administrator  license  to 
sell  the  same  land  for  the  payment  of  debts. 

Exceptions  from  supreme  judicial  court,  Knox  county. 

Petition  for  leave  to  enter  an  appeal  from  a  decree  of  the  judge  of  probate 
granting  license  to  sell  certain  land,  the  record  title  to  which  is  in  the  peti- 
tioner. The  presiding  judge  denied  the  petition,  and  the  petitioner  alleged 
exceptions. 

C.  ff.  Littlefleld,  for  petitioner.    A,  P.  Gfould,  for  respondent. 

Danfortm,  J.  By  Rev.  St.  c.  71,  §  23,  "lands  of  which  the  deceased  died 
seized,  *  *  *^  and  all  that  he  had  fraudulently  conveyed,  »  »  »  are 
liable  to  sale  for  the  payment  of  debts,  under  any  license  granted  under  this 
chapter. "  In  this  case  the  intestate,  10  days  before  his  death,  conveyed  to  the 
petitioner  certain  lands  under  such  circumstances  that  it  is  conceded  that  the 
conveyance  is  fraudulent  as  against  prior  creditors.  The  administrator  has 
asked  and  obtained  a  license  to  sell  these  same  lands  for  thepayment  of  debts. 
The  petitioner,  for  reasons  stated,  having  failed  to  enter  his  appeal  in  season, 
asks  for  leave  to  do  so  now;  and  the  only  question  presented  at  this  time  is 
whether  he  has  such  an  Interest  as  will  allow  him  to  appeal  from  the  decree 

^  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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of  the  judge  of  probate.  Any  person  who  has  such  an  Interest  in  the  subject- 
matter  that  he  may  be  and  is  aggrieved  by  any  decision  of  the  judge  of  pro- 
bate, with  some  exceptions  not  material  here,  may  appeal  therefrom.  This 
petitioner  is  the  absolute  owner  of  the  land,  which  in  this  case  is  the  matter 
acted  upon  and  directly  affected,  subject  only  to  the  contingency  that  it  may 
be  wanted  for  the  payment  of  prior  debts.  The  sale,  if  carried  into  effect, 
would  divest  him  of  that  land.  He  has  therefore  the  same  interest  that  an 
heir  or  devisee  would  have  in  cases  where  the  deceased  died  seized:  the  same 
right  and  interest  to  be  heard  as  to  the  prior  debts,  as  to  the  propriety  or  ne- 
cessity of  the  sale,  and  to  give  bonds  for  the  payment  of  the  debts,  if  he  deemed 
it  expedient  to  do  so,  as  the  heir  would  have.  *  He  must  therefore  be  deemed 
to  have  sufficient  interest  to  authorize  him  to  enter  an  appeal,  but  whether 
he  shall  have  leave  to  do  so  must  be  decided  upon  a  hearing  at  nisipritis. 
Exceptions  sustained. 

Peters,  C.  J.,  and  Walton,  Yiboin,  Libbey,  and  Foster,  JJ.,  concurred. 

(80  Me.  509) 

Gould  o.  Graves.^ 
{Supreme  Judicial  Court  of  Maine,    August  7, 1888.) 

Executors  Ain>  Abhinistbators— Powbbs  Ain>  Dutibs— Frofbrtt  Hbld  ix  Trusts 
Taxation.  « 

Under  Rev.  St.  Me.  o.  6,  S  14)  ol.  6,  providiiig  that  **  personal  property  )ield  in  trust 
by  an  executor,  administrator,  or  trustee,  the  Income  of  which  is  to  be  paid  to  a 
married  woman,  •  *  *  shall  be  assessed  to  the  husband  of  such  married  woman, 
♦  ♦  ♦»»  an  executor  cannot  withhold  from  such  married  woman  enough  of  the 
interest  to  pay  the  taxes  on  bonds  so  held  in  trust  by  him. 

Bill  in  equity  from  supreme  judicial  court,  Cumberland  county. 

Bill  in  equity  to  ascertain  plaintiff's  right  as  executor  to  retain  from  the 
interest  due  the  defendant  (married  woman)  on  bonds  held  in  trust  for  her  a 
sufficient  amount  to  pay  the  taxes  thereon* 

Thomas  L.  Talbot,  for  plaintiff.    John  /•  Perry,  for  defendant. 

Walton,  J.  The  plaintiff,  as  executor.  Is  possessed  of  certain  bonds,  the 
interest  on  which  is  payable  to  the  defendant  during  her  life.  The  bonds 
themselves,  at  her  decease,  are  given  to  other  parties.  The  question  is  whether 
the  plaintiff  has  a  right  to  withhold  from  the  defendant  enough  of  the  interest 
to  pay  the  taxes  on  the  bonds.  Clearly  not.  The  bonds  are  not  taxable  to 
him.  The  defendant  is  a  resident  of  Portland,  in  this  state.  The  bill  so 
states.  If  she  is  a  married  woman,  (and  we  understand  she  is,  although  the 
case  does  not  distinctly  show  such  to  be  the  fact,)  the  bonds  are  taxable  to  her 
husband.  If  she  is  not  a  married  woman,  then  they  are  taxable  to  lier.  In 
neither  case  are  they  taxable  to  the  plaintiff.  Eev.  St.  c.  6,  §  14,  cl.  6.  The 
clause  cited  declares  that  "personal  property  held  in  trust  by  an  executor,  ad- 
ministrator, or  trustee,  the  income  of  which  is  to  be  paid  to  a  married  woman 
or  other  person,  shall  be  assessed  to  the  husband  of  such  married  woman,  or 
to  such  other  person,  in  the  place  of  which  he  is  an  inhabitant,''  if  such  hus- 
band or  other  person  is  an  inhabitant  of  the  state;  and  it  is  only  when  the 
beneficiary,  or  her  husband,  if  she  has  one,  resides  out  of  the  state  that  such 
property  can  be  taxed  to  an  executor,  administrator,  or  trustee.  The  tax  laws 
6t  this  state  expressly  so  declare.  The  statute  referred  to  does  not  apply  to 
real  estate.  It  applies  only  to  personal  estate,  and  it  does  not  apply  to  per- 
sonal estate  when  held  for  the  ordinary  purposes  of  administration.  It  ap- 
Elies  only  to  personal  property  held  in  trust,  and  the  income  of  which  is  paya- 
le  tb  another  person.    But  when  personal  property  is  so  held,  it  applies  to 

1  Reported  by  Leslie  C.  Cdmlsh,  Esq.,  of  the  Augusta  bar. 
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executors  and  administrators  as  well  as  to  trustees.*  The  statute  expressly  so 
declares.  Such  being  the  law.  it  is  not  important  to  inquire  what  the  inten- 
tions of  the  testatrix  were  with  respect  to  the  taxation  of  these  bonds.  The 
law  must  govern,  not  her  supposed  or  real  intentions,  if  she  had  any.  The 
will  is  silent  upon  the  subject,  and  probabi/  she  had  no  intentions  one  way  or 
the  other.  But  if  she  had,  and  it  were  possible  to  ascertain  what  they  in  fact 
were,  still  it  is  the  law,  and  not  her  intentions,  that  must  govern.  We  there- 
fore decline  to  make  the  inquiry.  Clearly  the  bonds  are  not  legally  taxable 
to  the  plaintiff,  and  he  has  no  r.ght  to  withhold  from  the  defendant  any  por- 
tion of  the  interest  with  which  to  pay  the  taxes.  Whether  he  can  be  allowed 
to  charge  the  taxes  already  paid  by  him  to  the  estate,  and  thus  make  them  a 
burden  upon  the  residuary  legacies,  is  a  question  which  he  must  settle  with 
the  judge  of  probate.    Bill  dismissed,  with  costs. 

Peteks,  0.  J.,  and  Yibgin,  Libbet,  Fosteb,  and  Haskell,  JJ.,  concurred. 

(80  Me.  608) 

Tbafton  et  al.  v.  Hill.> 
(Supreme  Judicial  Court  of  Maine.   August  7, 1888.) 
I^niiTATioir  OF  Actions— Running  of  the  Statute— Insolvency. 

Prior  to  the  enactment  of  chapter  LIS,  Pub.  Laws  Me.  1887,  when  the  period  of 
limitation  had  commenced  to  run  on  a  claim  provable  in  insolvency,  the  subsequent 
insolvency  of  the  defendant,  under  Elev.  St.  Sfe.-a  70,  did  not  interrupt  the  running 
of  the  limitation,  and  the  right  of  action  on  such  cuAm  was  barred  by  the  general 
limitation  of  six  years. 

On  a{?reed  statement  of  facts  from  superior  court,  Cumberland  county. 

Assumpsit  on  promissory  notes.  Plea,  statute  of  limitations.  Chapter  118, 
Pub.  Laws  Me.  1887,  provides  that  '*if  a  person  is  adjudged  an  insolvent 
debtor,  after  a  cause  of  action  has  accrued  against  him,  and  such  cause  of  ac- 
tion is  one  provable  in  insolvency,  the  time  of  the  pendency  of  his  insolvency 
proceedings  shall  not  be  taken  as  a  p^irt  of  the  time  limited  for  the  commence- 
ment of  the  action*" 

Holmes  c&  Payson,  for  plaintiffs.    Augustus  F,  Motdtont  for  defendant. 

LiBBEY,  J.  On  the  2d  day  of  April,  1880,  the  defendant  was  duly  de- 
clared an  insolvent  debtor,  and  his  estate  was  settled  in  Insolvency;  but  no 
dividend  was  made,  and  no  discharge  granted  to  him.  All  the  notes  and  the 
check  in  suit  had  been  overdue  nearly  three  months  at  the  date  of  the  defend- 
ant's insolvency,  and  the  period  of  limitation  had  commenced  to  run.  By  the 
facts  agreed  it  appears  that  the  plaintiffs  proved  the  claims  in  suit  in  insolv- 
ency, but  it  does  not  appear  when  they  were  proved.  The  action  was  com- 
menced May  12, 1886.  Tlie  defendant  relie3  on  the  statute  of  limitations,  and 
the  only  question  is  wliether  the  action  is  barred.  We  think  it  is.  Nearly 
six  years  and  four  months  had  ela()sed  between  the  maturity  of  the  last  note 
and  the  commencement  of  the  action,  but  it  is  claimed  by  the  plaintiffs  that 
there  must  be  deducted  from  that  period  a  reasonable  time  for  the  defendant, 
in  the  exercise  of  due  diligence,  to  procure  a  decree  of  the  court  of  insolvency 
on  the  question  of  his  riglit  to  a  discharge,  and  that  would  reduce  the  tim^  to 
less  than  six  years.  The  statute  relied  on  by  the  plaintiffs  to  support  their 
contention  is  as  follows:  '*No  creditor  shall  commence  or  maintain  any  suit 
against  the  insolvent  debtor  upon  a  claim  or  demand  which  he  has  proved 
against  such  debtor  in  insolvency  imtil  after  a  discharge  has  been  refused  such 
debtor:  provided,  that  such  debtor  proceeds  with  reasonable  diligence  to  ob- 
tain such  discharge."  llev.  St.  c.  70,  §  51.  Prior  to  the  act  of  1887,  c.  118, 
there  was  no  statute  which,  in  terms,  suspended  the  running  of  the  limitation 

>  Reported  by  Leslie  C.  Cornish,  E^sq.,  of  the  Augusta  bar. 
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D>  reason  of  insolrency.  It  is  a  general  rale  that  when  the  statute  of  limita- 
tions has  commenced  to  run  no  subsequent  disability  will  interrupt  it,  unless 
within  some  exception  created  by  the  statute.  Eager  t.  Com.f  4  Mass.  182; 
Mercer's  Leasee  v.  Selden,  1  How.  37;  2  Greenl.  Ev.  §  439.  It  may  well  be 
doubted  if,  in  an  action  at  law,  the  court  has  the  power  to  suspend  the  run- 
ning of  the  limitation,  after  it  has  commenced,  on  account  of  a  disability  not 
within  an  exception  named  in  ttie  statute.  Eager  v.  Com*  and  Mercer^ s  Les^ 
see  V.  Seldent  supra;  Phiilips  v.  isinclair,  20  Me.  269;  Baker  v.  Bean,  74 
Me.  17;  RoweU  v.  Patterson,  76  Me.  196.  But  we  do  not  deem  it  necessary 
to  so  decide  in  this  case.  If  it  has  such  power  it  must  be  for  some  disability 
created  by  law  winch  interrupts  and  suspends  the  right  of  the  plaintiff  to 
commence  his  action.  Swan  v.  Littlefleld,  6  Gush.  417;  CoUester  v.  Hailey, 
6  Gray,  517;  Stoddard  y.  Doane,  7  Gray,  387;  Richardson  v.  Thomab,  13 
Gray,  881.  No  sucli  disability  is  created  by  the  statute.  The  creditor  is  dis- 
abled from  commencing  or  maintaining  an  action  "upon  a  claim  or  demand 
whicti  he  has  proved  against  such  debtor  in  insolvency."  He  is  not  required 
to  prove  his  claim.  If  he  does  not,  he  may  commence  or  maintain  his  action 
subject  to  the  power  of  the  court,  in  its  discretion,  to  continue  it  pending  pro- 
ceedings in  insolvency.  Hchtoartg  v.  Drinkwater,  70  Me.  409.  He  has  a  right 
to  prove  it,  and  if,  in  exercising  that  right,  he  deprives  himself  of  his  otlier 
right  to  commence  an  "action  against  his  debtor,  it  Is  the  result  of  his  own  act. 
A  contract  made  before  the  insolvency  statute  was  enacted  is  not  subject  to 
its  provisions.  Still,  if  a  creditor,  holding  such  a  contract,  proves  it  against 
his  debtor  in  insolvency,  and  tal<es  a  dividend,  he  subjects  his  contract  to 

all  the  provisions  of  the  act.     Fogler  v.  Clark,  80  Me. ,  14  Atl.  Rep.  9. 

The  same  principle  applies  to  the  point  under  consideration.  But  the  case  is 
here  on  an  agreement  of  facts  by  tlie  parties.  This  court  cannot  assume  nor 
infer  a  fact  not  agreed  upon  by  the  parties.  By  the  facts  agreed  it  does  not 
appear  when  th^  plaintiffs  proved  their  claims.  Under  the  statute  they  had 
a  right  to  prove  them  anv  time  before  final  dividend.  No  dividend  was  made. 
They  may  not  have  proved  them  till  long  after  the  lapse  of  a  reasonable  time 
in  which  the  debtor  should  have  preceded  to  obtain  his  disclmrge,  so  that 
there  may  not  have  been  any  time  when  the  plaintiffs  could  not  have  com- 
menced their  action.    Judgment  for  defendant. 

Peters,  G.  J.,  and  Wai^ton,  Yibqin,  Foster,  and  Haskell,  JJ*.  con- 
curred. 


CM  Me.  600) 

Ulmer  et  al.  «.  Farnsworth.^ 
(Supreme  Judicial  Cowrt  of  Maine*    August  8, 1888.) 

J  Assumpsit— When  Libs— Work  and  Labor— Iicplibd  Contract. 

Aesumpsit  cannot  be  maintained  by  the  owner  of  a  lime  quarry  against  the 
owner  of  another  quarry  adjacent,  but  not  adjoining,  to  recover  compensation  for 
pumpLnp^  out  water  that  accumulated  in  the  latter,  and  ran  throueh  the  intervening 
quarry  into  the  former,  no  express  promise  of  payment  therefor  being  proved 
8.  Same— Custom  and  Usage— Local  Custom. 

Nor  can  the  plaintiff  recover  upon  an  implied  promise  on  the  ground  of  usage  or 
custom,  when  it  appears  that  the  aUeged  custom  is  local,  recent  in  origin,  and 
not  nnifoniL 
a  Same. 

Evidence  of  a  local  usage  may  be  received  to  modify  a  contract  or  explain  the  in- 
,  tention  of  the  paities,  in  cafle  of  ambiguity,  but  not  of  itself  to  create  a  liabiU^  or 
establish  a  contract. 
On  report  from  supreme  Judicial  court,  Knox  county. 
Assumpsit  to  recover  compensation  for  services  alleged  to  have  been  ren- 
dered for  defendant's  benefit.    Plea,  general  issue. 

1  Reported  by  Leslie  O.  Cornish,  Esq.,  of  the  Augusta  bar. 
16  Atl. — 6 
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O.  &.  Hall,  for  plaintiffs.    Robinson  <&  Rotvelli  for  defendant. 

Danfobth,  J  The  plaintiffs  are  the  owners  of  a  lime  quarry,  in  which 
they  have  a  pump  used  for  the  purpose  of  draining  their  quarry  from  such 
water  as  may  accumulate  therein »  whether  coming  from  sources  within  its 
own  limits  or  outside.  The  defendant  owns  another  quarry  adjacent  to,  but 
not  adjoining,  the  p1aintiffs\  there  being  one  quarry  between  them.  It  is  al-" 
leged  that  water  accumulates  in  the  defendant's  quarry,  and,  running  through 
the  one  intervening,  comes  upon  that  of  the  plaintiffs',  and  is  pumped  up  by 
them.  It  is  to  recover  compensation  for  this  service  that  this  action  is 
brought,  the  plaintiffs  alleging  that  the  defendant  receives  benefit  from  it,  as  it 
prevents  the  injurious  accumulation  of  water  in  his  own  quarry.  The  action 
is  cSssumpsit,  and  must  therefore  be  maintained,  if  at  all,  upon  proof  of  a 
promise,  express  or  implied.  The  case  shows  no  sufficient  proof  of  an  express 
promise.  Xor  will  the  facts  proved,  independent  of  the  alleged  custom  or 
usage  relied  upon  by  the  plaintiffs,  raise  an  implied  promise.  The  pump  by 
which  the  service  was  performed  was  situated  in  the  plaintiffs'  quarry,  put 
there  primarily  for  the  purpose  of  draining  their  own  premises.  The  running 
of  the  water  from  the  defendant's  quarry  to  the  plaintiffs'  was  the  result  of 
the  plaintiffs'  own  act  in  digging  theirs  deeper  than  the  other.  The  benefit 
accruing  to  the  defendant,  if  any,  was  merely  incidental,  with  no  legal  right 
to  interfere  with  the  operation  of  the  pump,  and  hence  under  no  obligation  to 
give  notice  of  a  denial  of  liability.  These  circumstances  could  not  raise  an 
implied  promise  on  the  part  of  the  defendant, — certainly  not  if  he  was  guilty 
of  no  wrong  in  permitting  the  water  to  run  as  it  did,  and  if  he  was  guilty  the 
remedy  would  be  in  another  form  of  action ;  and,  when  we  add  to  this  the  un- 
qualified and  uncontradicted  denial  of  the  defendant  that  any  contract  was 
made,  we  must  come  to  the  conclusion  that  the  testimony  not  only  fails  to 
sustain  a  promise,  but  that  in  fact  none,  either  express  or  implied,  ever  ex- 
isted. 

But  the  plaintiffs  rely  upon  an  alleged  custom  or  usage  in  that  neighbor- 
hood by  which,  under  like  circumstances,  the  parties  receiving  this  incidental 
benefit  have  recognized  a  liability  to  pay  a  certain  specified  sura  (one  cent)  for 
each  cask  of  lime  burned  from  the  rock  taken  out  of  the  quarry  thus  drained. 
It  is  claimed  that  this  usage  of  itself  raises  an  implied  promise  on  the  part  of 
the  defendant.  It  requires  the  citation  of  no  authorities  to  show  that,  to  give 
a  custom  the  force  of  law,  among  other  things,  it  must  be  universal,  and  its. 
origin  in  point  of  time  so  far  back  "that  the  memory  of  man  runneth  not  to 
the  contrary."  This  custom  is  at  best  but  a  local  one,  and  is  confined  to  "a 
particular  business  or  employment,"  and  so  recent  in  its  origin  that  its  begin- 
ning is  within  the  memory  of  some  of  the  witnesses.  But  as  a  local  and  lim- 
ited usage  the  evidence  fails  to  show  its  uniformity  or  certainty.  On  the  other 
hand  it  appears  that  the  price  paid  was  not  the  same  in  all  cases,  and  in  many 
instances  both  the  price  paid  and  the  liability  was  the  result  of  a  contract;  nor 
does  it  clearly  appear  that  this  was  not  true  in  all  cases,  while  in  the  con- 
stantly vaiying  circumstances  attending  each  case  the  application  mu^t  be 
difi)cult  and  uncertain.  But  assuming  the  evidence  to  be  plenary,  and  to  &s- 
tablish  all  that  is  claimed  for  it,  still,  as  a  local  and  limited  usage, — and  it  can 
be  no  other, — while  it  may  be  received  to  modify  a  contract,  to  explain  the  in- 
tention of  the  parties  to  it  in  case  of  an  ambiguity,  or  the  meaning  of  certain 
words  used,  or  control  to  some  extent  the  modes  of  dealing  between  parties  in 
like  business,  as  well  as  the  manner  of  performing  their  contracts,  many  illus- 
trations of  which  may  be  found  m  the  usages  of  banks  and  merchants,  but 
"it  cannot  be  received  to  establish  a  liability,  or  to  prove  the  origin  of  the  re- 
lation by  which  the  parties  became  responsible  to  each  other."  Such  a  usage 
may -have  an  application  to  a  contract  previously  existing,  but  cannot  of  itself 
create  one.    Nor  can  it  be  received  to  change  an  express  contract,  or  in  vio- 
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lation  of  an  established  principle  of  law.  Zeach  y. jerkins,  17  Me.  462 ;  Raiv- 
dall  V.  SmitK  63  Ma  105;  Bodflah  v.  Fox^  23  Me.  90;  Adams  v.  Morse,  51 
Me.  497;  Dickinson  v.  Gay,  7  Allen,  29;  Waters  y.Lilley,  4  Pick.  145.  If 
this  alleged  usage  is  allowed  to  prevail  in  this  case»  It  imposes  a  contract 
liability  upon  th&  defendant  in  direct  opposition  to  the  established  principle 
of  law  requiring  assent  to  a  binding  contract.  This  action  must  therefore 
fail,  whatever  remedy  may  be  open  to  the  plaintiffs  in  a  process  of  a  different 
form.    Judgment  for  defendant. 

Peters,  C.  J.,  and  Walton,  Virgin,  Libbey,  and  Foster,  JJ.,  con- 
curred. 


Wheeler  t>.  Sawyer.* 
(Supreme  Judicial  Court  of  Maine.    August  7, 1888-) 

Physicians  and  Surgeons— Right  to  Compensation— Christian  Scientist. 

A.8sump8ib  may  be  maintained  to  recover  upon  an  express  promise  to  pay,  for 
services  rendered  by  one  practicing  the  healing  art  according  to  the  principles  and 
methods  of  those  calling  themselves  ^Christian  Scientists, "  plaintiff  having  com- 
plied with  Rev.  St.  Me.  c.  13,  §  9,  requiring  persons  not  licensed  by  medical  associ- 
ations to  obtain  a  cei*tiflcate  of  gooa  moral  character  from  the  officers  of  the  town 
where  they  then  reside. 

On  agreed  statement  of  facts  from  supreme  judicial  court,  Franklin  county. 

Assumpsit,  to  recover  compensation  for  medical  services  rendered  by  a  Chris- 
tian scientist.  The  agreed  statement  of  facts  is. as  follows:  This  is  an  action 
of  assumpsit,  for  treatment  as  a  Cliristian  scientist  rendered  defendant's  intes- 
tate, in  his  life-time,  as  per  writ.  The  writ  is  dated  January  31, 1888,  and  is 
to  make  a  part  of  the  case.  It  is  admitted  and  agreed  that  at  time  of  ren- 
dering the  services  sued  for  plaintiff  w&s  a  resident  of  Wilton,  Me.;  that  he 
is  and  was  a  regular  practicing  Christian  scientist;  that  he  is  graduate  of  the 
Massachusetts  Metaphysical  College,  of  Boston,  Mass.;  and  that  prior  to  ren- 
dering the  services  sued  for  he  had  obtained  from  the  selectmen  of  the  town 
of  Wilton,  where  he  resided,  a  certificate  of  good  moral  character.  It  is  fur- 
ther admitted  and  agreed  that  plaintiff  attended  and  treated  said  Oliver  10 
weeks,  at  the  price-  agreed  upon  of  $3  per  week,  and  that  this  was  plaintiff's 
regular  price.  Said  Oliver  expressed  himself  as  improved  under  said  treat- 
ment. All  irregularities,  if  any,  in  proceedings  are  hereby  waived,  and  if 
plaintiff  is  entitled  to  recover  under  the  law  as  a  Christian  scientist,  judgment 
is  to  be  entered  for  full  amount  of  claim;  otherwise  a  nonsuit  is  to  be  en- 
tered. Plaintiff  did  not  prescribe  nor  furnish  any  medicines,  nor  does  he  use 
any  medicines,  in  his  treatment  of  patients,  but  depends  altogether  upon  so- 
called  "Christian  Science.'*  Rev.  St.  Me.  c.  13,  §  9,  is  as  follows:  "No  per- 
son who  has  not  received  a  medical  degree  at  a  public  medical  institution  in 
the  United  States,  or  a  license  from  the  Maine  Medical  Association,  shall  re- 
cover compensation  for  medical  or  surgical  services,  unless,  prior  to  such 
service,  he  had  obtained  a  certificate  of  good  moral  character  from  the  munici- 
pal officers  of  the  town  where  he  then  resided." 

£1.  O.  QreeTiteaf,  for  plaintiff.    P.  A.  Sawyer,  for  defendant. 

Per  Curiam.  The  plaintiff  professed  to  practice  the  healing  art  according 
to  the  principles  and  methods  of  those  calling  themselves  "  Christian  Scien- 
tists." He  attended  upon  and  treated  the  defendant's  Intestate  according  to 
those  principles  and  methods  for  10  weeks,  at  an  agreed  price  of  $3  per  week. 
Previous  to  such  service  he  had  obtained  a  certificate  of  good  moral  character 
fix>m  the  municipal  officers  of  the  town  in  which  he  then  resided,  as  required 
by  Rev.  St.  c.  13,  g  9.    He  did  not  prescribe  nor  furnish  any  medicines,  but 

1  Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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depended  altogether  upon  what  he  called  "  Christian  Science.  **  The  defendant 
contends  that  the  so-called  "Christian  Science"  is  a  delusion;  that  its  princi- 
ciples  and  methods  are  absurd;  that  its  professors  are  charlatans;  that  no  pa- 
tient can  possibly  be  benefited  by  their  treatment.  We  think  tliis  all  imma- 
terial. We  are  not  required  here  to  investigate  "Christian  Science."  The 
defendant's  intestate  chose  that  treatment  and  received  it,  and  promised  to 
pay  for  it.  There  is  nothing  unlawful  or  immoral  in  such  a  contract.  Its 
wisdom  or  folly  is  for  the  parties,  not  the  court,  to  determine.  Judgment  for 
plaintiff  for  $30,  with  interest  from  date  of  the  writ. 


8TATB  V.  PlEBOB. 
{Supreme  JudiciaZ  Court  of  Maine.    August  4, 1888.) 

iKTOXTOATnTO  LiQuoBS— NuiSANOB— Indictment—Aoainst  Owwbr  OF  BaiLDI??^<». 

An  indictment  under  Rev.  St.  Me.  c.  17,  §  4,  against  the  owner  of  a  building  for 
knowingly  letting  it  to  be  used  as  a  nult>anoe,  is  sufficient  where  it  charges  that  the 
defendant  "a  certain  room  knowingly  let  to  and  permitted  to  be  used  by  one  Charles 
O'Connell,  for  the  illegal  sale  and  keeping  for  sale  of  intozioatlng  liquors.  **' 

EKceptions  from  supreme  judicial  court,  Waldo  county. 

Indictment  for  liquor  nuisance.  Defendant  filed  a  demurrer,  which  was 
overruleil  by  th(*  court,  and  the  defendant  then  alleged  exceptions. 

Orville  D.  Baker,  Atty  Gen.,  and  B.  ff.  Dunton,  Co.  Atty.,  fur  the  State, 
Wm,  H,  FogUrt  for  defendant. 

Per  Curiam.  The  respondent  is  indicted,  not  as  an  accessory  before  or 
after  the  fact,  but  for  a  substantive  otfense  under  Rev.  St.  c.  17,  g  4.  To 
the  indictment  there  is  a  demurrer.  The  principal  objecti«m  to  tlie  indict- 
ment is  tlmt  "tliere  is  no  allegation  thit  a  nuisance  whs  kept  and  main- 
tained." The  law  provides  that  places  used  for.  the  "illegal  sale  or  keeping 
of  intoxicating  liquors  •  •  •  are  common  nuisances."  The  allegation 
is  that  the  defendant  *'a  certain  room  knowingly  let  to  and  permitted  to  be 
used  by  one  Charles  O'Connell,  for  tb<^  illegal  sale  and  keeping  lor  sale  of  in- 
toxicating liquors."  If  the  room  was  let  to  O'Connell,  he  must  have  hired  it; 
if  it  was  permitted  to  be  used,  he  must  have  used  it.  "Permitted  it  to  be 
used"  is  only  another  form  of  saying  it  was  so  used  with  his  consent;  so  the 
word  "knowingly"  must  be  applied  to  "permitted"  as  well  as  lo  the  words 
"let  to."  Thus  it  is  quite  apparent  that  all  the  elements  necessary  to  the 
statutory  offense  are  suihciently  set  out  in  the  indictment.  Com,  v.  Qoulding, 
135  Mass.  552.    Exceptions  overruled.    .Judgment  for  the  state. 


Chasb  «.  Martin  et  ah 
(Su/preme  Judicial  Court  of  Maine.    August  4, 1888.) 

BOXJNDARTEB— DbbD8 — CONSTRUCTION — ^PbOVINOB  OF  CJOURT  AND  JURT. 

In  an  action  of  trespass,  where  the  question  in  dispute  is  a  boundary  line,  and 
there  is  no  testimony  locating  the  monuments  referred  to  in  the  deeds,  it  is  not  er- 
ror for  the  presiding  justice  to  say  to  the  jury  that  **by  the  record  title  the  plain- 
tiff has  not  definitely  fixed  the  northern  boundary  of  her  land,  •  •  •  the  line 
in  dispute.  ^ 

Exceptions  from  supreme  judicial  court,  Piscataquis  county. 

>  Reported  by  LesUe  C.  Cornish,  Esq.,  of  the  Augusta  bar. 

*  Respecting  the  form  and  sufficiency  of  indictments  and  informations  to  charge  the 
various  ofFenses,  and  as  to  how  near  tney  must  conform  to  the  wording  of  the  statute, 
see  State  v.  Hupp,  (W.  Va.)  6  S.  E.  Rep.  919,  and  note ;  State  v.  Carville,  (Me.)  14  Atl. 
Rep.  942,  and  note;  State  v.  Davis,  ar\U^  41;  State  v.  Schafer,  (Iowa,)  89  N.  W.  Rep. 
89,  and  note. 
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Trespass  quare  olauaum.  The  parties  were  adjoining  owners,  and  each 
claimed  to  own  the  locus.  The  yerdict  was  in  favor  of  the  plaintiff,  and  the 
defendants  alleged  exceptions  to  the  instruction  stated  in  the  opinion. 

Qeo.  W.  Howet  for  defendants. 

Pbr  Curiam.  It  was  the  duty  of  the  presiding  justice  to  construe  the  sev- 
eral deeds  put  in  evidence,  in  matters  of  description  as  well  as  in  other  re- 
spects. In  doing  this,  he  found  the  starting  point  upon  which  the  location 
of  the  line  in  question  depended  desciibed  as  '*a  stake  and  stone  standing  on 
the  west  side  of  the  road  leading  from  said  Davis'  shop  to  Stephen  Freeman's, 
and  on  which  said  Davis  has  built  a  house;'*  without  other  description  show- 
ing more  definitely  the  location  of  the  monument.  The  justice  was  therefore 
justified  in  saying  that  "by  the  record  title  the  plaintiff  has  not  definitely 
fixed  the  northern  boundary  of  her  land,  ♦  ♦  *  the  line  in  dispute."  As 
a  question  of  fact  the  same  result  follows.  Neither  party,  so  far  as  the  re- 
port of  the  case  shows,  offered  any  testimony  tending  to  show  the  precise  lo- 
cation of  that  or  any  other  like  monument  referred  to  in  any  of  the  deeds, 
upon  the  face  of  the  earth.  What  was  ttierefore  saivi  by  the  justice  u(K)n  this 
subject  was  not,  as  is  contended^  an  expression  of  an  opinion  upon  the  force 
of  testimony  in  the  case,  which  is  prohibitedr  but  rather  a  statement  of  what 
is  not  in  the  case,  which  is  not  only  allowable,  but,  on  proper  occasions,  a 
duty.  PilUhury  v.  Sweet,  14  Atl.  Rep.  742,  (a  Penobscot  county  case.) 
There  appears  from  the  report  of  the  case  no  evidence  by  which  the  line  in 
question  can  be  determined,  except  that  which  arises  from  its  actual  location 
upon  the  face  of  the  eai-th  by  the  parties,  as  shown  by  their  acts  and  occupa- 
tion. Upon  this  point  there  was  considerable  testimony  upon  each  side,  and 
the  instructions  were  sufficiently  favorable  to  the  defendants.  Exceptions 
overruled. 


06  R.  I.  206)     - 

Cross  et  aL  v,  Babbeb  et  va^ 
{Supreme  Cowrt  of  Rhode  laUmd.    July  7, 1888.) 

1.  TBOYBB— DbMAND— COBfMENCBMENT  OF  ACTION. 

In  trover,  when  a  demand  is  essential  to  the  right  of  recoveij,  the  service  of  the 
writ,  and  not  Its  issuance,  is  considered  the  oommencement  oi  the  suit,  and  testi- 
mony tending  to  prove  the  refusal  of  the  defendant  to  deliver  the  property  in  ques- 
tion, upon  such  demand  after  the  issue  but  before  the  service  ox  the  writ,  is  ad- 
missible. 
S.  Same. 

When  there  is  no  present  immediate  intention  that  the  writ  shall  be  served^ 
though  the  writ  be  in  the  possession  of  the  officer,  but  only  an  intention  that  serv- 
ice  01  it  shall  be  made  at  some  future  time,  or  upon  the  happening  of  some  future 
event,  the  suit  is  not  commenoed  till  such  time  arives  or  such  event  happens. 

On  petition  for  a  new  trial. 

Albert  B.  Crafts,  for  plaintiffs,  TTiomaa  H.  Pedbody  and  Charles  Perrin^ 
for  defendants, 

Matteson,  J.  This  is  an  action  of  trover  for  the  conversion  of  certain  goods 
and  chattels,  to  which  the  plaintiifs  claim  title  as  administrators,  with  the 
will  annexed,  on  the  estate  of  Henry  M.  Barber,  late  of  Westerly,  deceased. 
At  the  trial  the  plaintiff  produced  as  a  witness  Edward  G.  Cundall,  who  tes* 
tified  that  on  February  26,  1887,  he  was  sheriff  of  Wasliington  county;  that 
on  that  date,  before  the  service  of  the  writ  in  this  suit,  but  having  the  writ 
with  him,  he  demanded  from  the  defendants  in  behalf  of  the  plaintiffs  all  of 
the  property  named  in  the  writ,  except  the  bay  horse.  The  plaintiffs  offered 
to  prove  by  this  witness  that  the  defendants,  at  tht*  time  of  the  demand,  and 
before  service  of  this  writ,  refused  to  deliver  the  property  in  compliance  with 
the  demand,  but  the  court  excluded  the  testimony,  and  the  plaintiffs  excepted. 
They  now  petition  for  a  new  trial  on  the  ground  that  the  exclusion  of  the  tes< 
timony  was  erroneous. 
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^  That  the  plaintiff  must  have  a  right  of  action  at  the  commencement  of  the 
suit,  to  entitle  him  to  recover,  is  a  proposition  too  well  established  to  be  ques- 
tioned. Assuming,  therefore,  for  the  purpose  of  the  present  inquiry,  that 
there  was  no  other  evidence  of  a  conversion,  so  that  proof  of  a  demand  and 
refusal  was  essential  to  make  out  a  conversion,  the  question  which  arises  is, 
were  the  demand  testified  to  by  the  witness,  and  the  refusal  to  comply  with 
it,  which  the  plaintiff  offered  to  prove  by  his  testimony,  prior  to  the  com- 
mencement of  the  suit?  What  is  the  commencement  of  a  suit  is  a  matter 
about  which  courts  have  differed.  In  Connecticut  it  is  held  that  it  is  the  serv- 
ice of  the  writ  which  is  the  commencement  of  the  suit.  Clark  v.  Helms,  1 
Root,  487;  Jencks  v.  Phelps,  4  Conn.  149;  Spalding  v.  Butts,  6  Conn.  28; 
&ates  V.  Biishnell,  9  Conn.  530.  And  the  word  "service,"  as  applied  to  the 
Commencement  of  a  suit,  is  defined  as  "that  notice  given  to  the  defendant 
'Which  makes  him  a  party  to  the  proceeding,  and  makes  it  incumbent  on  him 
to  appear  and  answer  to  the  case,  or  run  the  risk  of  having  a  valid  judgment 
rendered  against  him."  Sanford  v.  Dick,  17  Conn.  213,  216.  In  Vermont, 
for  the  purpose  of  preventing  the  barring  of  a  claim  by  the  statute  of  limita- 
tions, the  rule  is  that  the  taking  out  of  the  writ  with  the  intent  to  have  it 
served  and  pursued,  is  the  commencement  of  the  suit,  if  the  writ  be  served 
and  returned.  Allen  v.  Mann,  1  D.  Chip.  94;  Day  v.  Lamb,  7  Yt.  426.  But 
for  other  purposes,  when  the  question  is  whether  the  cause  of  action  has  ac- 
crued, as  in  trover,  when  a  demand  is  necessary  as  evidence  of  a  conversion, 
or  in  assumpsit,  when,  from  the  nature  of  the  contract,  a  demand  is  essential 
to  the  right  of  recovery, — the  service  of  the  writ  is  considered  the  commence- 
(nent  of  the  suit.  McVaniels  v.  Reed,  17  Vt.  674,  '679.  In  this  state,  and  in 
this  country  generally,  it  hag  been  held  that  the  issuing  of  the  writ  is  the 
commencement  of  the  suit.  Hail  v.  Spencer,  1  R.  I.  17;  Carpenter  v.  But- 
terfleld,  3  Johns.  Cas.  145;  Lowry  v.  Lawrence,  1  Caines,  69;  Boyce  v.  Mor- 
gan, 3  Caines,  133;  Bird  v.  Caritat,  2  Johns.  342;  Cheetham  v.  Lewis,  3 
Johns.  42;  Fowler  v.  Sharp,  15  Johns,  323;  Burdick  v.  Qreen,  18  Johns.  14; 
Ross  V.  Luther,  4  Cow.  158;  Hogan  v.  Cuyler,  8  Cow.  203;  Parker  v.  C'o^ 
cord,  2  N.  H,  36;  Society  v.  Whitcomb,  Id.  227;  Ford  v.  Phillips,  1  Pick. 
202;  Swift  v.  Crocker,  21  Pick.  241;  Thompson  v.  Bell,  6  T.  B.  Mon.  559; 
Chiles  V.  Jones,  7  Dana,  545;  Fowler  v.  By7'd,  1  Hemp.  213;  Whitaker  v. 
Tumbull,  18  N.  J.  Law,  172;  Feazle  v.  Simpson,  IScani.  30;  Cox  v.  Cooper, 
3  Ala.  256.  But  when  it  is  said  that  the  issuing  of  the  writ  is  the  commence- 
ment of  the  suit,  it  is  not  intended  that  the  mere  filling  up  of  the  process,  or 
the  mere  sending  of  it  to  an  officer,  or  placing  of  it  in  liis  hands,  is  such  com- 
mencement. These  acts,  to  constitute  tliem  the  commencement  of  the  suit, 
must  be  accompanied  with  a  bonajide,  absolute,  and  unequivocal  intention  to 
have  the  writ  served.  Burdick  v.  Oreen,  18  Johns.  14;  Visscher  v.  Oanse- 
voort.  Id.  496;  Ross  v.  Luther,  4  Cow.  158;  Society  v.  Whitcomb,  2  N.  H. 
227;  Johnson  v.  Farwell,  7  Me.  370;  Whitaker  v.  Tumbull,  18  N.  J.  Law, 
172.  In  Society  v.  Whitcomb,  2  N.  H.  227, 230,  the  court  uses  this  language: 
'*But  by  the  procurement  of  a  blank  form  from  the  clerk  or  an  attorney  an 
action  is  not «  brought,'  because  such  form  is  not  a  writ,  though  by  the  pro- 
curement of  such  a  form,  suitably  filled  up  and  intended  to  be  served,  the 
•writ'  or  •action'  may  well  be  called  •commenced,'  *sued  out.'  *  *  ♦ 
It  is  the  intention  and  act  combined  which  in  fact  constitute  the  institution 
of  the  suit. "  Burdick  v.  Green,  18  Johns.  14,  was  a  suit  upon  a  note  in  which 
the  defendant  pleaded  the  statute  of  limitations.  The  note  was  dated  June 
21,  1810,  and  was  payable  to  the  plaintiff,  or  order,  on  the  first  day  of  August 
following.  The  plaintiff  had  indorsed  the  note  to  one  Ketcham,  who  had  re- 
indorsed  it  to  the  plaintiff.  The  reindorsement  to  the  plaintiff  bore  date  July 
81,  1816,  and  was  sent  by  mail  from  New  York  to  Granville.  There  was  no 
evidence  when  it  was  actually  received  by  the  plaintiff  or  his  attorney,  but  it 
could  not  have  reached  Granville  until  after  July  31,  1816.    While  the  note 
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was  the  property  of  Ketcham,  and  while  it  was  uncertain  when,  if  ever,  he 
would  reindorse  the  note  to  the  plaintiff,  the  attorney  made  out  the  writ,  and 
delivered  it  to  the  plaintiff  with  the  direction  not  to  place  it  in  the  hands  of 
the  sheriff  until  July  31,  1816.  When  it  was  placed  in  the  sheriff's  hands, 
did  not  appear.  The  court  thought  it  fairly  inferable  from  the  evidence  that 
if  the  note  had  not  been  obtained  from  Ketcham,  the  writ  would  have  been 
suppressed  by  the  plaintiff,  and  would  never  have  been  delivered  to  the  sher- 
iff, and  hence  that  there  was  no  positive  intention  to  institute  the  suit  until 
the  note  was  actually  received ;  and  they  held  that,  as  the  reindorsement  was 
an  event  uncertain  as  to  the  time  the  attorney  delivered  the  writ  to  bis  client, 
to  be  used  or  not,  according  to  that  contingency,  and  the  plaintiff  could  not 
make  his  election  whether  to  consider  the  suit  commenced  or  not  until  the 
contingency  was  known  to  him,  which  was  not  until  after  the  six  years  had 
elapsed,  the  defense  under  the  statute  of  limitations  was  complete.  Since, 
then,  this  intention  to  have  the  writ  served  is  an  essential  element  to  the  com^ 
mencement  of  a  suit,  it  follows  that  where  there  is  no  present  immediate  in- 
tention that  the  writ  shall  be  served,  though  the  writ  be  in  the  possession  of 
the  officer,  but  only  an  intention  that  service  of  it  shall  be  made  at  some  future 
time,  or  upon  the  happening  of  some  future  event,  the  suit  is  not  commenced 
till  such  time  arrives  or  such  event  happens.  Accordingly,  in  Badger  v. 
Phinney,  15  Mass.  359,  In  which  a  wHt  of  replevin  was  delivered  to  an  officer, 
and  he  was  directed,  before  serving  it,  to  demand  the  goods  from  the  defend- 
ant, and,  these  not  being  delivered,  he  proceeded  to  replevy  them,  it  was  held 
that  the  objection  that  the  writ  was  delivered  to  the  officer  before  a  demand 
was  made  for  the  goods  could  not  avail.  "It  is  a  sufficient  answer,"  says  the 
court,  "that  if  the  defendant  had  delivered  the  goods  upon  demand,  there 
would  have  been  no  necessity  to  serve  the  writ.  It  may  be  considered  as  pur- 
chased at  any  moment  of  the  day  of  its  date  which  will  most  accord  with  the 
truth  and  justice  of  the  case.  And  it  is  evident  that  it  was  not  to  be  consid- 
ered as  of  any  validity  until  after  the  demand  and  refusal  was  had. "  So,  also, 
in  Seacer  v.  Lincoln,  21  Pick.  267,  tlie  objection  was  taken  that  the  writ  was 
actually  filled  up  and  delivered  to  an  officer  before  the  notice  was  given  to  the 
indorser,  and  therefore  that  at  the  time  of  the  commencement  of  the  action 
the  plaintiff's  right  of  action  had  not  accrued.  The  objection  was  overruled. 
The  court  remarks:  "It  appears  by  the  proof  that  the  writ  was  filled  up  pro- 
visionally, and  given  to  the  officer  with  instructions  not  to  serve  it  until  after 
giving  notice  to  the  indorser,  and  in  case  he  should  pay  the  note,  then  not  to 
make  service  of  it  at  all.  When  a  suit  is  made  provisionally,  and  delivered  to 
an  officer  with  instructions  that  it  is  not  to  be  used  until  after  a  certain  time, 
or  the  happening  of  a  certain  event,  the  action  cannot  be  considered  as  com- 
"  menced  until  the  arrival  of  the  time  or  the  happening  of  the  event."  And 
see,  also,  Grimes  v.  Briggs,  110  Mass.  446;  FederJien  v.  Smith,  3  Allen,  119; 
Suxift  V.  Crocker,  21  Pick.  241.  The  case  at  bar  would  be  identical  in  prin- 
ciple with  Badger  v.  Phinney,  15  Mass.  359,  8eaver  v.  Lincoln^  21  Pick.  267, 
and  Grimes  v.  Briggs,  110  Mass.  446,  so  far  as  the  question  we  have  consid- 
ered is  concerned,  if  it  appeared  from  the  statement  of  the  evidence  that  when 
the  writ  was  delivered  to  the  officer  he  was  instructed  not  to  serve  it  until  he 
had  first  demanded  the  goods  from  the  defendants,  and  not  to  make  service  of 
it  unless  they  refused  to  surrender  the  goods  upon  such  demand.  Inasmuch, 
however,  as  it  does  appear  that  the  officer  did  make  such  a  demand  in  behalf 
•  of  the  plaintiffs,  and  before  serving  the  writ,  we  think  we  may  fairly  infer 
that  the  demand  was  so  made  in  pursuance  of  instructions  to  that  effect  from 
the  plaintiffs  or  their  attorney.  We  are  of  the  opinion,  therefore,  that  such 
demand  and  refusal  were  prior  to  the  commencement  of  the  suit;  that  the 
court  erred  in  excluding  the  testimony;  and  that  a  new  trial  ouglt^t  to  be 
granted.    Petition  gr<inted. 
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(16  R.  I.  271) 

In  re  Bider  et  al, 

(Supreme  Court  of  Rhode  Island.    July  7, 1888.) 

OopTRTOHT— Rights  of  Authob— Aorbement  not  to  Rbfbikt. 

A  publisher  of  a  copyrighted  book  solicited  and  received  subscriptions  upon  rep- 
resentations that  the  edition  was  a  limited  one,  and  that  the  same  woula  not  be 
reprinted.  Held,  that  neither  the  publisher,  nor  his  assignee  for  the  benefit  of 
creditors,  could  reprint  the  book,  or  sell  the  copyright,  so  as  to  authorize  the  pur- 
chaser to  do  80. 

Case  stated  for  an  opinion  of  the  court  under  Pub.  St.  B.  L  e.  192,  §  23. 
Francis  W.  Miner^  for  Eider.-    Augiuftus  8,  Miller,  pro  se  ipso, 

Stiness,  J.  The  case  stated  shows  that  between  January,  1878,  and  Sep. 
teuiber,  1887,  the  petitioner  Bider  published  a  series  of  20  pamphlets,  which 
he  called  "Bbode  Island  Historical  Tracts."  These  tracts  consisted  of  short 
historical  treatises  by  various  writei-s,  and  related,  in  a  general  way,  to  Rhode 
Island  history.  Subscriptions  were  solicited  and  taken  by  said  Bider,  with 
printed  and  verbal  statements  that  the  edition  of  each  tract  to  be  published 
was  limited  to  250  copies,  and  that  the  same  would  niot  be  reprinted,  whereby 
the  value  of  said  tracts  was  greatly  enhanced.  All  said  tracts,  except  No.  16, 
were  copyrighted.  September  27,  1887,  Eider  made  an  assignment  of  all  his 
property  to  Augustus  S.  Miller,  for  the  benefit  of  creditors.  At  that  time  he 
held. the  copyrights  as  above  stated.  Eider  and  Millar  now  concur  in  a  ease 
stated,  according  to  our  statute,  in  asking  the  court  the  following  questions: 
(1)  What  light,  if  any,  had  said  Rider  in  and  to  Siiid  copyright  at  the  time  of 
the  making  of  said  assignment?  (2)  Was  there  anything  in  said  copyrights 
of  value  to  pass  to  said  assignee?  (3)  Did  the  property  of  said  Eider  in  and 
to  said  copyrights  pass  to  the  assignee  under  the  general  assignment?  (4) 
Has  the  assignee  the  right  to  sell  said  copyrights,  if  in  his  possession,  so  as 
to  authorize  the  purchaser  thereof  to  publish  said  tracts?  A  copyright  gives 
to  theownerthe  sole  right  to  print,  publish,  and  vend  copies  of  a  written  com- 
position. It  is  the  grant  of  an  exclusive  privilege  by  the  government,  for  the 
purpose  of  protecting  and  encouraging,  like  a  patent,  the  product  of  mental 
effort.  It  secures  to  the  author  the  fruit  of  his  toil,  or  enables  him  to  dispose 
of  it,  with  his  incidental  rights,  to  a  publisher,  who  thus  becomes  the  proprie- 
tor, so  called  in  the  statute,  (Eev.  St.  U.  S.  1878,  g  4952,  p.  957,)  and  as  such 
entitled  to  protection  in  the  venture  of  publication.  It  often,  therefore,  and 
perhaps  most  frequently,  happens  that  the  copyright  is  in  the  name  of  th;^  pro- 
prietor. Ue  holds  it  as  the  representative  of  property,  the  badge  ol  title  and 
of  beneficial  right.  He  may  enforce  his  rights  against  all  wrong-doers,  but 
as  to  himself  and  the  author,  or  others  who  may  have  interests,  he  holds  this 
species  of  property  just  as  he  would  hold  any  other  property,  subject  to  con- 
tract obligations.  This  principle  is  recognized  in  the  case  of  Pulte  y.  Derby, 
5  McLean,  828.  The  complainant,  an  author,  entered  into  a  written  contract 
with  the  defendants  to  publish  an  edition  of  his  work,  and  a  second  edition, 
if  called  for,  paying  him  a  certain  price  per  copy.  A  second  edition  larger 
than  the  first,  was  issued,  and  a  difference  arose  about  the  construction  of 
the  contract.  The  bill  prayed  for  an  injunction  against  further  publica- 
tion. The  complainant  proposed  to  publish  the  work  himself,  and  the  defend- 
ants, as  owners  of  the  copyright,  filed  a  cross-bill  to  enjoinhim  from  so  doing. 
The  court  sustained  the  defendant's  claim  upon  the  contract,  and  held  that  the 
legal  title  to  the  copyright  was  in  the  defendant,  but  only  for  the  purpose  of 
the  contract;  that  it  was  not  assignable;  and  that  the  complainant  had  no  right 
to  publish  the  work  in  disregard  of  the  contract.  The  rights  of  the  parties, 
therefore,  standing  not  on  the  copyright  law,  but  on  a  simple  contract  obliga- 
tion, it  was  held  that  a  federal  court  had  no  jurisdiction.  If  the  doctrine  rec- 
ognized and  applied  in  this  case,  that  property  in  a  copyright  is  subject  to  con- 
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tract  obligations  with  an  author,  be  correct,  (and  it  seems  to  be  well  settled ;  see 
1  High,  Inj.  §  713;  Clemens  v^Estes,  22  Fed.  Bep.  899,)  we  see  no  reason  why 
it  should  not  also  be  subject  to  contract  obligations  with  a  purchaser.  A  title 
to  a  copyright  carries  no  authority  to  breali:  tlie  faith  of  a  contract.  Suppose 
one  man  should  buy  the  entire  edition  of  a  woik,  at  a  high  price,  under  an 
agreement  that  no  more  should  be  printed,  can  there  be  any  doubt  that,  as 
against  his  interest,  a  publisher  would  be  restrained  fnim  putting  out  more 
copies  afterwards,  in  violation  of  the  agreement?  But  the  principle  is  the 
same  whether  the  purchaser  be  one  or  many.  We  have  not  found  a  case  which 
exactly  resembles  this  one.  Li  m  i  ted  editions  are  nut  common.  It  is  not  often 
that  authors  or  publishers  are  willing  to  condne  the  sales  of  a  publication  to 
a  given  number.  When  they  do  so,  the  publication  is  usually  of  a  kind  which 
is  not  adapted  to  popular  sale,  but  suits  the  taste  of  only  a  small  number  of 
buyers,  and  about  which  questions  of  a  republication,  for  this  reason,  do  not 
arise.  The  cases  most  nearly  in  point  are  those  where  a  book  is  advertised  to 
be  sold  only  by  subscription.  In  Puhiisfiing  Co.  v.  SmytJie,  27  I*ed.  Bep.  914, 
the  complainant  published  Blaine's  ** Twenty  Years  in  Congress,"  to  be  sold 
only  by  subscription  to  single  buyers.  The  defendant  surreptitiously  procured 
a  few  copies,  which  he  offered  for  sale  in  his  book  store,  and  the  sale  was  en- 
joincil.  See,  also,  Clemens  v.  Estes,  nupra.  If  a  publisher  has  the  right  to 
enjoin  a  sale  made  in  violation  of  the  terms  of  his  agreement  with  his  cus- 
tomers, when  those  terms  are  known,  there  must  be  a  corresponding  duty  on 
his  part  to  conform  to  the  agreement;  and  hence  it  follows  that  he  too  may  be 
restrained  from  violating  it.  In  the  case  before  us,  subscriptions  for  the  edi- 
tions were  obtained  upon  the  inducement  and  representation  that  the  tracts 
would  not  be  reprinted.  The  publisher  by  his  own  contract,  and  in  consider- 
ation of  immediate  sales,  limited  his  right  and  privilege  under  the  copyright. 
Confurmably  to  the  contract  he  could  not  himself  reprint  the  tracts;  nor  can 
his  assignee,  for  the  latter  takes  no  greater  right  under  the  assignment  than 
the  assignor  had  when  he  made  it.  While  the  copyright  still  exists  for  pro- 
tection, it  has  been  stripped  of  its  value  as  properly. 

As  to  the  third  and  fourth  questions.  In  Stephens  v.  Cady^  14  How.  528, 
it  was  held  that  a  copyright  was  not  subject  to  sale  on  execution,  but  it  could 
be  reached  by  a  creditors*  bill.  The  court  doubted,  lloweve^  whether  a  trans- 
fer by  sale  under  a  decree  would  so  pass  tlie  title  as  to  protect  a  purcliaser, 
unless  by  a  conveyance  in  conformity  with  the  statute.  We  do  not  think  it 
necessary  to  pass  upon  these  questions,  inasmuch  as,  on  the  grounds  we  have 
above  stated,  the  assignee  can  have  but  a  naked  legal  title,  if  he  has  any. 
Our  reply  to  the  several  questions  is  that  Bider's  right  in  the  copyright  was 
subject  to  his  agreement  with  his  subscribers  not  to  publish  more  than  250 
copies  of  each  of  said  tracts;  that,  having  done  this,  the  copyright  has  nothing 
in  it  of  value  to  pass  to  this  assignee;  that,  whether  the  property  of  saidliider 
in  said  copyright  has  passed  under  the  assignment  or  not,  the  assignee  has  not 
the  right  to  sell  said  copyright  so  as  to  authorize  the  purchaser  thereof  to  pub- 
lish said  tracts. 


CJONGDON  t?.  AyUSWORTH. 

iSuvreme  Court  of  Rhode  IsUmd,    July  7, 1888.) 

pEAonca  IN  Civil  Cases— PRODUonoir  of  Docttments— Noticb. 

Under  Pub.  St.  R.  L  c.  214,  $  45,  providing  that  whenever  either  party  to  any  pro- 
oeeding  shaU  set  forth  in  writing,  under  oath,  upon  his  knowledge  or  belief  that 
the  opposite  jparty  is  in  the  possession  of  some  document  to  which  the  applicant  is 
entitled  the  court  may  order  such  opposite  partv  to  make  answer  as  to  wnat  doca- 
ment  he  has,  and  whether  he  objects  to  its  proouction,  an  order  issued  upon  com- 
plainant's petition  for  the  production  of  certain  books  and  papers  will  not  be  va- 
cated for  irregularity  in  that  no  notice  was  given  defendant  before  making  the  or- 
der, such  noUoe  not  heing  required  by  the  statute. 
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Bill  in  equity  for  an  account. 

Pub.  St.  R.  I.  c.  214,  §  45,  provides:  "Whenever  either  parfy  to  any  pro- 
ceeding at  law  or  equity  in  the  supreme  court,  or  to  any  proceeding  at  law  in 
the  court  of  common  pleas,  shall  set  forth  in  writing,  under  oath,  upon  his 
knowledge  or  belief  that  the  opposite  party  is  in  the  possession  or  control  of 
some  document  to  which  the  applicant  is  entitled,  such  court  or  a  justice  may 
order  such  opposite  party,  or  if  the  same  be  a  body  corporate,  then  some  ofli- 
cer  thereof,  to  make  answer  on  oath  at  or  before  a  time  to  be  fixed  in  said  or- 
der as  to  what  document  he  so  has  relating  to  the  matter  in  dispute  between 
the  parties,  or  what  he  knows  as  to  the  custody  of  such  document,  and,  if  in 
his  possession  or  control,  whether  he  objects  to  the  production  of  the  same, 
and  the  grounds  of  such  objection,  and  thereupon  such  court  or  justice  may 
require  the  production  of  said  document,  or  may  compel  the  party  having  the 
same  in  his  possession  or  control  to  allow  the  applicant  to  Inspect  the  same, 
and  if  necessary  to  take  examined  copies  of  the  same,  and  may  make  such 
further  order  thereon  as  shall  be  just. ''  The  complainant,  May  14, 1888,  filed 
in  this  suit  his  petition  under  oath  setting  forth  certain  books  and  papers  as 
held  by  the  respondent  which  it  was  needful  for  the  complainant  to  examine 
in  order  to  prepare  his  case  for  trial,  and  asking  for  an  order  requiring  the 
respondent  to  produce  them.  On  this  petition  the  following  order  was  made 
May  14,  1888:  "Upon  the  application  in  writing  of  the  complainant  in  the 
above  entitled  suit  it  is  ordered  that  the  defendant  therein,  Hiram  B.  Ayls- 
worth,  answer  on  oath  on  or  before  May  19, 1888,  at  10  A.  m.,  as  to  what  docu- 
ments he  has  in  his  possession  or  control  relating  to  the  matter  in  dispute  be- 
tween th«»  parties,  and  what  he  knows  as  to  the  custody  of  any  such  docu- 
ments, and,  if  any  such  documents  be  in  his  possession  or  control,  whether 
he  objects  to  the  production  of  the  same,  and  the  grounds  of  such  objection; 
and,  particularly,  what  documents  mentioned  in  said  complainant's  applica- 
tion he  has  in  his  possession  or  control,  and  what  he  knows  as  to  the  custody 
of  any  such  documents  so  mentioned,  and  if  any  of  such  mentioned  docu- 
ments be  in  his  possession  or  control,  whether  he  objects  to  the  production  of 
the  same,  and  the  grounds  of  such  objection."  No  notice  was  given  to  the 
respondent  of  the  petition.  The  complainant's  bill  waived  answer  under 
oath.  June  13,  1888,  the  respondent  moved  that  the  order  of  May  14th  be 
vacated  for  that  "the  same  is  irregular;  that  said  complainant  is  not  entitled 
to  the  same  under  his  said  bill,  nor  under  the  present  state  of  the  above  en- 
titled case. 

John  F,  Lonsdale  and  LoHn  M,  Cook,  for  complainant.  Augustus  8.  Mil- 
ler and  Arthur  L.  Broion,  for  respondent. 

Per  Curiam.  The  defendant's  motion  to  vacate  the  order  is  denied.  The 
defendant,  after  having  answered  on  oath  whether  he  has  the  books  and  docu- 
ments called  for  in  his  possession  or  control,  and  what  he  knows  about  their 
possession,  will  have  the  opportunity  to  contest  the  right  of  the  complainant  to 
their  protluction.  The  statute  does  not  require  any  notice  to  him  before  mak- 
ing the  order.  We  are  not  able  to  see  that  the  statute  is  in  this  respect  un- 
constitutional, or  that  the  necessity  for  notice  is  implied. 


(16  R.  I.  257)  . 

HOWLAND  V*  SCHOOL-DlST.  NO.  8  OF  LITTLE  COMPTON, 
{Supreme  Cov/rt  of  Rhode  Island,    July  7, 1888.) 
1.  Schools  and  School-Di8tbiot8—Schooi/-Sitb— Condemnation— RBFUSAii  of  Ownbb 
TO  Sell. 

Under  Pub.  St.  R.  I.  c.  56,  $  5,  providinR  that  before  condemnation  of  land  for 

school  purposes  the  proprietor  of  the  land  shall  refuse  to  convey  the  same,  or  be 

unable  to  agree  with  the  district  on  the  price,  where  the  record  of  the  district  does 

'    not  show  that  any  person  was  authorized  to  agree  on  its  behalf  with  the  owner  of 

XhQ  lot,  but  only  that  a  trustee,  who  had  bo  authority  to  represent  the  district;  re- 
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>   pprted  that  he  was  unable  to  eet  any  price  ofi  the  lot,  and  the  reeord  6t  the  school 
cotDtnittee  also  fails  to  show  that  the  alstrict  and  owner  could  not  agree,  the  con<. 
demnation  proceedings  will  be  quashed. 
ife.  Same— Authority  of  Tbusteb. 

The  acceptance  by  the  district  of  the  trustee's  report  does  not  amount  to  the  adop- 
tion of  his  agency,  nor  supply  the  want  of  a  prior  appointment,  there  being  nothing 
to  show  that  the  owner  of  the  lot  received  the  trustee  as  the  representative  of  the 
district,  and  intended  to  have  his  refusal  to  treat  with  him  regarded  as  a  refusal  V^ 
treat  with  the  district. 
8.  Same— Evidence— PAKOii— To  Contradiot  Record. 

The  trustee  testified  that  he  was  directed  to  buy  the  lot;  that  the  owner  refused 
to  sell ;  and  that  he  so  reported  to  the  district.  Held  inadmissible  to  contradict  the 
records  of  the  acts  of  the  district  and  school  committee,  who.  in  condemning  land 
for  school  purposes,  were  acting  in  pursuance  of  a  special  jurisdiction. 

Exceptions  from  court  of  common  pleas. 

This  was  an  appeal  from  proceedings  of  condemnation  instituted  by  school? 
district  No.  3,  in  Little  Compton,  to  obtain  a  lot  for  a  school-house.  After 
the  decision  of  this  court,  (15  K.  1. 187-190.  2  Atl.  Bep.  549,  8  Atl.  Rep.  338.) 
the  appeal  was  tried  by  a  jury  in  the  court  of  common  pleas,  and  a  verdict 
was  given  for  the  school-district.  The  appellant  Rowland  then  brought  tbe 
case  into  this  court  on  a  bill  of  exceptions,  one  of  which,  that  considered  in 
the  following  opinion,  was  to  the  refusal  of  the  presiding  justice  in  the  corar 
mon  pleas  to  quash  the  proceedings,  "because  it  did  not  appear  that  Howiand) 
the  owner  6f  the  land,  could  not  agree  with  the  district  for  the  price  of  tbe 
land." 

Charles  Acton  Ives,  for  appellant.    Ziba  0,  Slocum,  for  appellee. 

DuRFEE,  C.  J.  This  is  an  appeal  from  the  doings  of  school-district  No.  3 
of  the  town  of  Little  Compton,  and  of  the  school  committee  of  said  town,  iik 
condemning  :i  certain  lot  of  land  in  said  district,  belonging  to  the  appellant* 
for  school  purposes.  The  appeal  was  taken  to  the  court  of  common  pleas; 
and  comes  before  us,  after  jury  trial  in  that  court,  on  exceptions.  At  the 
trial,  after  the  records  of  the  proceedings  of  the  district  and  committee  had 
been  put  in  evidence,  and  veritied,  and  other  testimony  had  been  introduced 
in  support  of  condemnation,  and  the  district  had  rested  in  its  opening,,  the  ap- 
pellant moved  that  the  proceedings  of  the  district  be  quashed,  because  it  did 
not  appear  tliat  the  appellant,  owner  of  the  land  condemned,  could  not  agre0 
with  the  district  for  its  price.  The  statute  requires  that,  before  condemna- 
tion, "the  proprietor  of  the  land  shall  refuse  to  convey  the  same,  or  cannot 
agree  with  the  district  for  the  price  thereof."  Pub.  St.  R.  T.  c.  56,  §  5.  The 
records  of  the  district  do  not  show  that  the  district  ever  authorized  aiiy  per- 
son to  procure  a  conveyance,  or  to  agree  on  its  behalf  with  the  appellant,  but 
only  show  that  at  a  meeting  held  three  days  after  the  school  committee  had 
selected  the  lot,  the  trustee  of  the  district,  who  had  been  appointed  to  ask  the 
school  committee  to  select  a  lot,  reported  that  he  was  unable  to  get  any  price 
on  it.  The  record  of  the  district  is  clearly  defective  in  this  particular,  since 
a  refusal  to  give  the  trustee  a  price  cannot  be  held  to  be  a  refusal  to  giv«  the 
district  a  price,  and  does  not  show  that  the  appellant  could  not  have  agreed 
with  the  district,  the  trustee  having  no  authority  to  represent  the  district. 
The  counsel  for  the  district  contends  that  the  acceptance  of  the  trustee's  re=. 
port  amounted  to  an  adoption  of  his  agency,  and  supplies  the  want  of  a  prior 
appointment.  We  do  not  think  the  acceptance  can  have  this  effect,  there  be^ 
ing  nothing  to  show  that  the  appellant  received  the  trustee  as  the  represent- 
ative of  the  district,  and  intended  to  have  his  refusal  to  treat  with  him  re- 
garded as  a  refusal  to  treat  with  the  district.  Broom,  Leg.  Max.  ""STG; 
Mathewson  v.  Thompson^  12  R.  I.  288,  and  cases  there  cited.  Nor  do  we 
think  the  defect  is  aided  by  the  record  of  the  school  committee,  since  their 
record  does  not  state,  or  find  it  to  be  a  fact,  that  the  district  and  the  appel- 
lant could  not  agree,  but  only  that  the  trustee  so  stated  when  he  .applied  tot 
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the  appointmenfe  of  appraisers.  The  trustee  was  called  as  a  witness  by  the 
district,  and  testified  that  "after  the  school  committee  located  the  site,  I  was 
directed  to  buy  the  land  of  Howland.  I  saw  him,  and  he  would  not  sell,  and 
I  reported  to  the  district."  The  counsel  for  the  district  contends  that  the  de- 
fect is  supplied  by  this  testimony.  The  district  and  the  school  committee 
were  acting  in  pursuance  of  a  special  jurisdiction,  and  according  to  the  ordi- 
nary rule  it  was  for  them  to  sliow  affirmatively  that  they  acted  within  their 
authority,  or  the  contrary  will  be  presumed.  The  weight  of  authority  is  that 
oral  testimony  is  inadmissible  to  rebut  this  presumption,  though  there  are 
cases  which  allow  it  in  collateral  piuceeilings.  1  Smith,  Lead.  Cas.  *816, 
*817.  Here  thd  proceeding  is  not  collateral,  but  direct,  and  in  such  a  pro- 
ceeding the  rule  applicabe  in  all  tribunals  is  that  the  jurisdictional  facts  must 
appear  of  record,  or,  upon  objection  duly  taken,  the  cause  will  be  quashed  or 
dismissed,  unless  the  detect  can  be  cured  by  amendment.  A  demurrer  to  this 
proceeding,  if  it  was  the  proper  moile  of  objecting,  would  have  to  be  sus- 
tained. Hawkins  v.  Hawkins'  Adrn'r^  28  Ind.  66,  73;  Qann  v.  Howell^  27 
Ala.  663;  Trimble  v.  Longworth,  13  Ohio  St.  431,  436.  439.  The  court  say, 
in  the  last-named  case:  "The  distinction  between  cases  where  the  validity  of 
the  record  of  a  court  of  general  jurisdiction  is  drawn  in  question  collaterally, 
and  those  in  which  such  record  is  directly  impeached,  by  writ  of  error,  or  bill 
of  review,  is  broad  and  well  detined.  In  the  one  &ise  jurisdiction  is  presumed 
prima  facie,  unless  the  record  disproves  it,  while  in  the  other,  if  it  Is  denied, 
its  existence  must  be  proved  by  the  record  itself."  And  a  fortiori  must  it  be 
proved  by  tlie  record  if  denied,  where,  as  here,  the  jurisdiction  is  special. 
The  district  and  the  school  coiumittc,  iu  condemning  land  for  school  pur- 
poses, perform  a  public  function,  judicial  in  its  nature,  and  their  records  are 
the  proper  proof  of  their  acts.  We  have  come  to  the  conclusion  that  the  mo- 
tion to  quash  ought  to  have  been  granted.  Tiie  motion,  however,  was  un- 
reasonably delayed.  It  might  have  been  made  immediately  after  the  proceed- 
ing was  brought  to  the  court  of  common  pleas  on  appeal,  and,  if  then  miide, 
much  trouble  and  expense  would  have  been  avoided.  Under  Pub.  St.  B.  I.  c 
217,  S  5,  and  c.  220,  §  20,  we  can  allow  costs  or  not  In  a  proceeding  like  tills. 
We  shall  order  the  pix)ceediug  quashed,  without  costs.    So  ordered. 


(ifi  R.  I.  ao6) 

Rhode  Island  Hospital  Trust  CO.  f>.  Manchester. 
{&wprefM  Cofwrt  of  Rhode  Uland,    July  14, 1888.) 

ASSUMFSTT— MOMBT  HaD  AND  RECEIVED— WhEM  LIB8. 

A  wife  devised  her  property  to  her  husband  for  life,  with  power  to  seU  any  pari 
and  appropriate  the  proceeds  to  his  own  use.  He  pledged  certain  bonds  payable  to 
bearer,  to  secure  a  loan,  and  afterwards  asked  the  pledgees  to  take  the  bonds  in 
payment  of  their  debt,  which  they  did;  but  upon  the  payment  of  the  bonds,  there 
bemg  a  surplus  over  the  debt,  they,  out  of  f  riendshipto  the  husband,  who  was  now 
dead,  remitted  the  surplus  to  his  administrator.  Heldt  that  the  executor  of  the 
wife  could  not  maintain  assump»tt  for  money  had  and  received  against  the  admin- 
istrator of  the  husband  for  such  sum,  on  the  ground  that  the  wUl  gave  the  husband 
no  power  to  pledge  the  bonds,  as  there  was  no  i>rivity  between  them  or  any  duty 
or  trust  towards  plaintiff  growing  out  of  the  receipt  of  the  same. 

On  petition  for  new  trial. 

Action  by  plaintiff,  as  executor  of  Mary  R.  Burnside,  against  defendant 
individually.    Plaintiff  was  nonsuited,  and  petitions  for  new  trial. 

Arnold  Oreen  and  Joseph  C.  JSly,  for  plaintiff.  Francis  Colwellt  Bamuel 
P.  Cold,  and  Walter  H.  Barney,  for  defendant. 

Stinesb,  J.  Mary  R.  Burnside,  by  her  will,  proved  April  4,  1876,  gave  to 
her  husband,  Ambrose  E.  Burnside,  all  her  property,  which  i-ncluded  certain 
Buckner  bonds,  for  life,  with  power  and  authority  at  pleasure  to  sell  and 
transfer  any  part  of  the  personal  property,  and  to  appropriate  the  proceeds  to 
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his  own  use.  January  7, 1879,  Bornside  procured  a  loan  from  the  Farmers' 
Loan  &  Trust  Company,  of  New  York,  of  the  sum  of  dlSiOOO,  depositing  15 
of  said  Buckner  bonds,  of  the  par  value  of  $3,000  each,  as  collateral  security. 
Bumside  died  September  13, 1881.  at  which  time  the  Farmers'  Trust  Com- 
pany still  had  the  bonds,  claiming  that  some  time  prior  to  his  death  he  applied 
to  the  company  to  release  him  from  his  indebtedness,  by  taking  the  bunds, 
which  were  made  payable  to  bearer,  as  tlieir  own  property,  in  payment  of  his 
debt;  and  that  the  company  agreed  to  this  arrangement,  afterwards  treating 
the  bonds  as  their  own.  Upon  payment  of  the  bonds,  with  their  accrued  in- 
tei*est,  in  January.  1883,  there  was  a  surplus  or  profit  over  and  above  the 
amount  of  the  loan  and  interest  up  to  that  time,  amounting  to  $5,641.84, 
which  was  remitted  to  the  defendant  as  administrator  on  the  estate  of  Gen. 
Burnside.  A  substantially  similar  transaction  took  place  between  Gen.  Burn- 
sile  and  William  H.  Osborn,  of  New  York;  the  loan  being  $10,000  upon  10 
bonds,  and  tlie  sum  remitted  by  him  to  the  defendant  being  $3,844.75.  Upon 
this  stat  •  of  facts  the  plaintiff  sues  the  defendant  for  the  surplus  remitted  to 
him,  as  money  had  and  received  by  him,  to  the  plaintiff's  use,  claiming,  under 
the  decision  in  Tnist  Co.  v.  Bank,  14  R.  I.  625,  that  tlie  power  of  sale  given 
to  Gen.  Burnside  did  not  authorize  him  to  mortgage  or  pleiige  the  property 
left  to  him  by  his  wife;  that  the  transaction  was  a  pledge,  and  that,  conse- 
quently, the  surplus  arising  from  the  pledge  belongs  to  the  estate  of  Mrs. 
Burnside  and  not  to  the  defendant,  because  the  bonds  belonged  to  her  estate, 
^  The  plaintiff  has  suits  now  pending  against  the  Fanners*  Loan  &  Trust  Com- 
pany and  Osborn,  in  New  York,  for  the  entire  proceeds  of  the  bonds.  It  ap- 
peared from  the  plaintiff's  witnesses  that  the  Farmers'  Loan  &  Trust  Com- 
pany and  Osborn  claimed  to  have  bought  the  bonds  in  the  manner  stated,  and 
that  they  remitted  the  surplus  to  his  estate,  not  because  of  any  obligation  to 
do  so,  but  voluntarily,  because,  having  made  the  loans  from  friendship  to  Gen. 
Burnside,  they  did  not  wish  to  retain  a  profit  from  the  transaction.  Evidence 
of  these  facts  was  offered  to  the  Jury,  whereupon  the  defendant's  motion  for 
a  nonsuit  was  granted,  and  the  plaintiff  now  prays  for  a  new  trial. 

The  question  is,  assuming  that  the  plaintiff  can  show  that  the  bonds  be- 
longed to  the  estate  ol  Mrs.  Burnside,  can  it  maintain  an  action  of  astsumpsit 
against  the  defendant  for  the  money  which  he  has  thus  received,  not  on  ac- 
count of  her  estate,  either  intentionally  or  by  mistake,  but  under  a  claim  of 
right?  The  plaintiff  makes  the  broad  claim  that  when  one  can  show  an 
equitable  claim  for  money  he  can  maintain  an  action  for  it  in  asaumpM.  Ex- 
pressions to  this  effect  are  to  be  found  in  many  of  the  opinions  cited  by  the 
plaintiff,  and  yet  it  will  be  found,  upon  examination,  that  the  cases  themselves 
do  not  establish  such  a  proposition.  It  is  true  that  the  action  of  assumpsit  is 
not  confined  within  the  lines  of  actual  promise  and  contract,  but  extends  to 
many  cases  where  a  plaintiff  can  recover  only  upon  equitable  grounds,  from 
which  a  promise  and  contract  are  implied.  But  it  does  not  follow  that  an  ac- 
tion of  assumpsit  will  lie  upon  a  merely  equitable  claim.  It  does  not  depend 
simply  upon  what  a  court  or  jury  may  thiuk  is  fair  and  right.  There  must 
be  some  discernible  limit  to  the  action  in  its  equitable  form,  and  this  limit 
appears,  in  general  terms,  to  be  in  the  nature  of  a  trust;  that  is  to  say,  when 
a  defendant  has  received  money,  or  its  equivalent,  under  circumstances 
amounting  to  a  trust  to  pay  it  over  to  the  plaintiff,  privity  of  contract  arises 
from  the  relation  of  the  parties,  and  a  promise  is  implied.  This  distinction 
is  clearly  brought  out  in  Nolan  v.  Manton^  46  N.  J.  Law,  231.  Upon  the 
plaintiff's  showing  that  the  defendant  had  received  money  from  a  bank,  where 
it  had  been  deposited  in  the  name  of  her  deceased  husband,  upon  a  promise 
to  pay  it  over  to  an  administrator,  when  one  should  be  appointed,  it  was  held 
that  thin  was  a  trust  in  favor  of  the  plaintiff  administrator,  and  a  nonsuit 
was  properly  refused.  But  the  defendant,  as  her  part  of  the  case,  denied  that 
she  received  the  money  upon  any  such  trust,  and  contended  that  it  was  her 
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own,  and  that  the  officers  of  the  bank,  being  satisfied  that  she  was  the  owner» 
paid  it  over  to  her  as  such.  Her  counsel  then  asked  the  court  to  instruct  the 
jury  that  the  receipt  of  money  under  such  a  claim  would  not  raise  an  implied 
promise  in  law  to  pay  the  money  to  the  plaintiff,  and,  if  this  were  the  fact, 
the  action  could  not  be  maintained.  This  request  was  refused,  but  the  re- 
fusal was  held  to  be  error,  and  the  judgment  for  the  plaintiif  reversed.  This 
case  follows  the  earlier  case  of  Sergeant  v.  StryJcer,  16  N.  J.  Law,  464,  which 
is  a  very  thorough  and  instructive  examination  of  this  subject,  on  principle 
and  authority.  An  analysis  of  the  cases  cited  by  the  plaintiff,  which  are  rep- 
resentative cases  out  of  many,  discloses  a  trust  relation  quite  sufficient  to  sus- 
tain the  action  in  the  particular  instances,  without  adopting  the  broad  ex- 
pressions that  have  been  used  in  many  of  the  opinions  as  the  rule  of  law. 
Qaines  v.  Miller,  111  U.  S.  395,  4  Sup.  Ct.  Bep.  426,  was  a  case  of  ratification 
of  a  sale  of  plaintiff's  property,  and  suit  for  the  proceeds. 

If  the  defendant  sold  the  plaintiff's  property,  clearly  they  would  hold  the 
proceeds  to  her  use,  and  the  court  so  held.  Ban^  v.  Bank,  22  Blatchf.  58, 
19  Fed.  liep.  301,  was  a  case  of  collection  of  negotiable  paper  with  a  qualified 
indorsement.  Under  the  notice  given  by  the  indorsement  it  was  held  that 
the  money  was  received  to  the  plaintiff's  use.  White  v.  Bank,  64  K.  Y.  316, 
was  to  recover  back  money  paid  on  an  altered  draft,  in  ignorance  of  the  for- 
gery. The  defendant  had  received  the  plaintiff's  money  without  right,  and 
could  only  hold  it  for  the  plaintiff.  Risdon  v.  Be  La  Rua,  51  N.  Y.  Super. 
Ct.  63,  was  to-  recover  money  which  the  defendant's  testator  had  agreed  to 
pay  to  the  plaintiff  when  collected.  Harper  v.  Claxton,  62  Ala.  46,  was  to 
recover  back  money  paid  on  a  rescinded  contract.  When  the  money  which 
the  defendant  received  from  the  plaintiff  was  no  longer  the  consideration  for 
a  contract,  it  belonged  to  the  plaintiff,  and  was  held  to  her  use.  Lawson's 
Ex'r  V.  Lawson,  16  Grat.  230,  80  Amer.  Dec.  702,  was  for  specific  money  de- 
livered to  the  defendant  by  plaintiff's  testator,  for  safe  keeping.  A  trust  re- 
sults to  the  owner  from  the  custody  or  disposition  of  his  property.  Railroad 
Co,  V*  Bank,  73  Ga.  383,  was  a  case  of  special  indorsement  of  a  draft.  Held, 
that' the  plaintiff  in  error  had  notice  it  was  to  be  paid  to  the  defendant  in  er- 
ror, and  hence  it  was  paid  to  its  use,  and  there  was  privity.  In  Knapp  v. 
ffohbs,  50  K.  H.  476,  the  defendant  took  property  from  a  mortgagor  at  his  re- 
quest, sold  it,  and  pafd  him  the  proceeds.  As  the  recorded  mortgage  was  con- 
structive notice  of  plaintiff's  title,  it  was  held  that  the  defendant  received  the 
proceeds  to  the  plaintiff's  use,  and  should  have  paid  the  money  to  him.  State 
V.  8t.  Johmbury,  59  Vt.  332, 10  Atl.  Rep.  531:  The  towA  collected  fines  and 
costs,  which  inured  to  the  state  by  statute.  It  was  the  ordinary  case  of  money 
received  to  the  use  of  another.  Pugh  v.  Powell,  11  Atl.  Rep.  570,  was  for 
money  paid  to  the  defendants  for  plaintiff's  use.  O'Conley  v.  Natchez,  1 
Smedes  &  M.  31,  was  for  wharfage  collected  for  use  of  plaintiff's  wharf  by 
trespassers  in  possession.  The  tort  being  waived,  the  defendant  stood  as  the 
agent  or  trustee  of  the  plaintiff  for  the  profits.  Peterson  v.  Foss,  12  Or.  81, 
6  Pac.  Rep.  397.  Defendant  surreptitiously  took  a  note  belonging  to  the 
plaintiff,  and  collected  it.  Held,  that  he  received  the  money  for  the  plaintiff. 
In  some  of  these  cases  the  money  passed  directly  from  the  plaintiff  to  the  de- 
fendant; and,  when  it  appeared  that  the  defendant  had  no  right  to  hold  it,  the 
duty  to  return  it  to  the  plaintiff  arose,  and  thus  he  became  the  plaintiff's  trus- 
tee. Privity  and  implied  promise  follow  from  this  relation  of  the  parties.  In 
other  cases  money  was  paid  to  a  defendant  expressly  for  the  plaintiff's  use,  or 
under  such  circumstances  as  to  warrant  his  holding  it  only  for  the  plaintiff's 
use.  These  cases,  therefore,  disclose  an  important  qualification  to  the  gen- 
eral statement  that  an  action  will  lie  upon  an  equitable  claim,  namely,  that 
the  claim  must  be  coupled  with  a  duty  to  pay  the  money  to  the  plaintiff, 
arising  from  the  relation  of  the  parties,  or  the  character  of  the  defendant's 
receipt  or  holding  of  the  money.    The  case  of  Brand  v.  Williarm,  29  Minn. 
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238,  13  K.W,  Rep.  42,  is  not  within  this  qualification,  but  goes  to  the  full 
extent  of  the  plaintiff's  claim.  HcUl  v.  Afaraton,  17  Mass.  575,  is  often 
quoted  in  support  of  the  rule  as  claimed  by  the  plaintiff.  But  in  that  case 
money  had  been  sent  to  the  defendant  to  be  paid  to  the  plaintiff,  and  the  court 
found  that  he  acquiesced  in  the  direction.  In  tliis  respect  the  court  distin- 
guished the  case  from  Wiiliams  v.  Everett,  14  East,  582,  saying:  "In  that 
case  there  was  a  positive  refusal  of  the  agent  to  act  according  to  the  order  of 
the  person  who  remitted  the  money,  except  so  far  as  to  receive  the  contents 
of  the  bill.  The  difficulty  was  to  establish  an  implied  promise  against  an  ex- 
press denial.**  The  point  upon  which  these  two  typical  cases  turned  was  not 
whether  the  money  equitably  belonged  to  the  plaintiff,  but  whether  the  de- 
fendant stood  in  such  a  relation  to  the  plaintiff  as  to  raise  the  duty  of  pay- 
ment to  him,  and  to  imply  a  promise  to  do  so. 

In  support  of  the  rule  that  there  must  be  privity  of  contract  between  plain- 
tiff and  defendant,  see  Clarke  v.  8hee,  Cowp.  197,  200;  Grant  v.  Austen,  3 
Price,  58;  Douglass  v.  Skinner,  44  Conn.  338;  Allen  v.  McKeen,  1  Sum.  276; 
Cobb  V.  Becke,  6  Q.  B.  930;  Jones  v.  Carter,  8  Q.  B.  134;  Watson  v.  Russell, 
5  Best  &  S.  968;  Libby  v.  Robinson,  9  Atl.  Rep.  24.  The  following  cases  are 
exactly  in  point:  Hall  v.  Carpen,  27  111.  386.  These  parties  sent  cattle  to 
market,  which  were  sold  by  the  same  broker.  In  accounting,  he  paid  the  de- 
fendant too  much,  and  the  plaintiff,  in  precisely  the  same  propo)*tion,  too  lit- 
tle. The  plaintiff  sought  to  recover  his  deficit  of  the  defendant,  but  the  court , 
held  there  was  no  privity  of  contract.  Moore  v.  Moore,  127  Mass.  22.  One 
received  money  as  his  own  from  an  executor,  under  a  mistaken  interpreta- 
tion of  the  will;  but  it  was  held  that  the  former  was  not  liable  for  money 
had  and  received  to  the  person  who  should  have  received  the  money.  .Rand 
v«  Smallidge,  130  Mass.  337,  was  a  similar  case.  It  is  clear  from  this  exam- 
ination of  cases  that  it  is  not  enough  for  a  plaintiff  in  assumpsit  to  show 
that  a  third  party  should  have  paid  money  to  him,  instead  of  paying  it  to  the  • 
defendant.  To  hold  the  defendant  he  must  go  further,  and  show  some  rela- 
tion or  duty,  in  the  nature  of  a  trust,  arising  from  the  receipt  of  the  money. 
In  the  case  before  us  we  find  nothing  which  tends  to  show  this.  The  defend-  .< 
ant  received  the  money  from  the  Farmers*  Loan  &  Trust  Company  and 
from  Osborn  as  a  gift,  prompted  by  a  sentiment  or  obligation  of  friendship; 
or  else  it  was  intended  as  payment  of  a  debt  understood  to  be  due  to  the  es- 
tate in  his  hands.  In  either  case  he  holds  it  under  a  claim  of  a  right,  not 
only  independently  of  the  plaintiff,  but  without  any  recognition  whatever  of 
the  plalntiff*s  claim.  Under  advice  of  counsel,  and  pending  litigation,  be 
has  refrained  from  entering  the  amount  received  in  his  account,  but  in  no 
way  has  he  admitted  the  plaintiff's  right  to  the  money.  How  can. we  imply 
a.  trust  relation  or  a  receipt  of  money  to  the  plaintiff's  use  in  the  face  of  a  de^ 
nial  of  the  plaintiff's  right?  Circumstances  may  show  such  a  relation,  al- 
though the  defendant  deny  it;  but  here  the  plaintiff  at  most  shows  nothing 
more  than  that  the  money  ought  to  tiave  been  paid  into  Mrs.  Bumside's  es- 
tate. If  so,  the  Farmers'  Loan  &  Trust  Company  and  Osborn  are  still  respon- 
sible for  it,  as  well  as  for  the  entire  proceeds  for  which  the  plaintiff  has  sued 
them.  This. case  well  illustrates  the  reasonableness  of  the  rule  requiring 
privity  between  the  parties ;  because  it  throws  upon  the  defendant,  a  stranger 
to  the  transaction,  the  litigation  of  the  plaintiff's  claim  against  the  parties  in 
New  York.  It  may  be  decided  one  way  here  and  another  way  in  New  York. 
While  this  would  be  no  ground,  in  itself,  for  dismissing  the  suit,  if  it  lies,  the  , 
embarrassment  of  such  a  result  shows  that  the  point  in  issue  ought  to  be  set- 
tled between  the  parties  from  whose  relation  it  arises.  The  defendant  has  nb 
specific  property  belonging  to  the  plaintiff, — nor  anything  received  from  the  ' 
plaintiff;  he  has  received  no  money  under  a  promise  or  direction  to  pay  it  to 
the  plaintiff;  he  has  disposed  of  no  property  of  the  plaintiff;  nor  has  the 
money  sued  for  come  into  his  hands  in  any  way  as  the  trustee  of  the  plaintiff. 
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We  do  not  think,  therefore,  that  he  is  liable  to  the  plaintiff  in  an  action  of  a#- 
sumpsit.  There  is  no  privity  of  contract  between  the  parties,  and  henoe  the 
nonsait  was  properly  granted.    Petition  dismissed. 

(16  R.  I.  288)  


CJoLWELL  V.  Wjeybosset  Nat.  Bank  et  ah 
{Supreme  Court  of  RTwde  Island.    July  14, 1888.) 

1,  Partnership— Assignment  bt  Surviving  Partner—Firm  and  Private  CREDrroBs. 

Upon  an  assignment  for  benefit  of  creditors  by  the  surviving  partner,  individu- 
ally and  as  surviving  partner,  the  estate  of  the  deceased  partner  being  insolvent, 
the  proceeds  derived  from  individual  assets  are  to  be  used  primarily  to  the  discbarge 
of  individual  liabilities,  and  those  from  partnership  assets  to  partnership  Uabm- 
ties.1 

2.  Same— Firm  Liabilities. 

Notes  executed  by  one  of  the  partners  to  the  order  of  and  indorsed  bv  the  other 
partner,  the  proceeds  of  which  were  used  by  the  firm,  being  partnership  paper  in 
everything  but  form,  the  holders  are  entitled  to  share  pari  pCLSsu  with  the  undis- 
puted partnership  creditors. 
8.  Sam  &— Extent  of  Liability.  ' 

The  holders  of  a  note  executed  by  the  deceased  partner  to  the  order  of  and  indorsed 
by  the  surviving  partner,  g^ven  in  exchange  for  two  notes  of  like  amount  of  said 
holders,  which  were  to  be  used  and  actually  were  used  in  raising  money  for  the 
firm,  one  of  which  was  taken  up  by  the  makers  after  the  death  of  the  deceased  part- 
ner, are  entitled  to  share  in  the  partnership  fund  only  to  the  extent  of  the  amount 
paid  in  taking  up  said  note. 
^  Same— Rights  of  Estate  of  Deceased  Partner. 

The  holders  of  the  notes  having  proved  them  against  the  estate  of  the  deceased 
partner,  both  in  Massachusetts,  where  he  was  domiciled  at  his  death,  and  in  Rhode 
Island,  the  Rhode  Island  administrator  is  not  entitled  to  share  for  the  estate  both  in 
Rhode  Island  and  Massachusetts  in  the  proceeds  of  the  assignment  in  respect  to 
said  notes,  though  the  Massachusetts  estate  is  insufficient  to  pay  them  ana  other 
claims,  it  being  conceded  that  there  will  be  no  surplus  after  paying  the  creditors 
under  the  assignment. 

5.  Same— Claims  for  Special  Preferences— Bailors. 

Persons  who  had  left  goods  with  the  firm,  to  be  sold  at  auction  for  their  account, 
are  not  entitled  on  the  mere  statement  in  tneir  bill  to  a  preference  over  other  firm 
creditors,  they  not  appearing  to  support  their  claim. 

6.  Same— Rights  of  Debtors— Set-Off  of  Individual  Debts. 

Partnership  debtors  are  not  entitled  to  set-offs  for  debts  due  them  from  one  of  the 
partners. 

Bill  in  equity  for  instructions. 

Francis  Colwell  and  Walter  H.  Barney,  for  complainant.  James  Tilling- 
hast,  J  antes  M.  Ripley^  Joseph  C.  Ely^  Arthur  L.  Bwum,  and  John  T.  Blod" 
gett,  for  respondents. 

DuKFEE,  G.  J.  Tills  is  a  bill  for  instructions.  It  is  brought  by  the  com- 
plainant as  assignee  of  George  W.  Elliott,  under  an  assignment  made  by  him 
individually,  and  as  surviving  partner  of  the  Arm  of  George  0.  Elliott  &  Son, 
for  the  benetit  of  his  individual  and  the  firm  creditors,  "according  as  they 
be  entitled  under  the  rules  of  law  for  the  settlement  of  insolvent  partnership 
and  individual  estate."  The  firm  was  formed  in  1870.  It  was  composed  of 
George  C.  £lliott  and  his  son,  George  W.  It  continued  to  do  business  until 
November,  1886»  wlien  it  was  dissolved  by  the  death  of  George  G.  It  carried 
on  its  general  business  in  the  name  of  George  G.  Elliott  &  Son,  and  was  ad- 
vertised and  known  by  that  name.  Tlie  assignment  was  made  on  November 
80,  18^6;  the  assignor  being  insolvent,  both  individually  and  as  surviving 
partner.    The  estate  of  George  G.  was  also  insolvent.    Among  the  creditors 

^The  surviving  members  of  a  firm  can  make  a  valid  general  assignment  for  the  ben- 
efit of  creditors,  giving  preferences.  Beste  v.  Burger,  rN.  Y.)  17  N.  E.  Rep.  734,  and 
note.  As  to  the  priorities  between  firm  and  private  creditors  in  making  disposition  of 
the  assets  of  an  msolvent  firm,  see  Coilin  v.  Day^  34  Fed.  Rep.  6S7,  and  note ;  Blanken- 
ship  V.  Wartelsky,  (Tez.)  6  S.  W.  Rep.  140,  and  note;  Consaulus  v.  MoGonihe,  2  N.  T. 
Supp.  S8. 
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claiming  under  the  assignment  are  several  banks  and  banking  instiiutions* 
which  claim  as  holders  of  i^egotiable  promissory  notes  which  matured  %fter 
the  death  of  George  0.  Two  of  these  notes,  one  for  $9,000,  and  the  other  for 
$8,750,  were  signed  by  George  G.  Elliott  &  Son,  and  mnde  payable  to  and  in* 
dorsed  by  George  G.  Elliott;  and  the  other  notes,  eight  in  number,  were 
signed,  "Gedbgb  W.  Elliott,  "and  made  payable  to  and  indorsed  by  George 

C.  Elliott*  The  total  amount  for  which  these  eight  notes  were  given  was  $37,- 
500.  It  appears  in  evidence  that  these  eight  notes  were  made  and  negotiated 
to  raise  money  for  the  firm,  and  that  the  money,  when  raised,  was  placed  to 
the  credit  of  the  iirm,  and  was  used  in  its  business,  except  ii)  so  far  as  it  was 
withdrawn  for  the  individual  needs  of  the  copartners,  under  a  practice  which 
was  common  to  both  of  them.  The  evidence  shows  that  the  negotiation  of 
notes  drawn  as  these  eight  notes  were  drawn  was  not  only  one  of  the  modes, 
but  the  more  usual  mode,  employed  by  the  firm  in  raising  money  for  its  pur- 
poses. As  to  some  of  the  banJts,  the  evidence  is  full  and  distinct  that  it  was 
understood  by  them,  when  the  advances  were  made,  that  the  advances  wei:e 
for  the  firm;  and  as  to  the  others,  though  the  evidence  as  to  the  circumstances 
under  which  the  notes  were  taken  is  not  so  clear,  it  has  not  been  claimed  that 
in  matter  of  fact  the  differences  are  material.  The  notes  are  mostly  renew- 
als,  after  a  series  of  previous  renewals,  and  generally  when  renewal  whs 
made  the  money  was  put  to  the  ci*edit  of  the  firm,  and  checked  out  in  the 
name  of  the  firm,  for  the  payment  of  the  old  note.  The  interest  on  renewal 
was  always  paid  out  of  the  funds  of  the  firm.  The  notes  and  their  renewals 
were  all  entered  in  the  book  of  bills  payable,  kept  by  the  firm.  The  loan  at 
one  of  the  banks  was  originally  applied  for  in  the  firm  name;  and  when  George 
W.  brought  the  note  the  cashier  remarked  to  him  that  it  did  not  correspond 
with  the  application,  and  George  W.  replied  that  that  was  the  way  they  made 
paper  for  the  business  of  the  firm.  George  W.,  who  generally  procured  the 
loans  and  attended  to  the  renewals,  had  no  business  except  that  of  the  firm, 
and  neither  had  George  C«  except  such  as  was  incident  to  a  small  place  which 
he  had  in  the  country. 

The  first  question  asked  by  the  complainant  for  his  instruction  is  whether 
the  proceeds  of  the  assignment  ought  to  be  marshaled,  so  that  those  derived 
from  individual  assets  shall  go  primarily  to  individual  creditors,  and  tliose 
derived  from  copartnership  assets  shall  no  to  copartnership  creditors.  We  an- 
swer the  question  affirmatively.  TUlinijhast  v.  Champlin,  4  K.  I.  173, 190; 
8ilk  V.  Prime,  2  White  &  T.  Lead.  Gas.  Eq.  Ill,  and  notes. 

The  second  question  is  whether  the  notes  signed  by  George  W.  Elliott,  and 
indorsed  by  George  G.,  are  entitled  to  participate  in  the  partnership  or  in  the 
individual  assets,  or  in  both,  and,  if  in  the  partnership,  to  what  extent.  We 
think  they  are  entitled  to  participate  in  the  partnership  assets  pari  passu 
with  the  undisputed  partnership  creditors.  The  notes  are  evidently  partner- 
ship paper  in  everything  but  form;  and  even  if,  for  technical  reasons  peculiar 
to  commercial  paper,  the  firm  could  not  be  sued  upon  them  directly,  it  seems 
to  us  that  there  are  cases  on  the  authority  of  which  it  might  be  sued  inde- 
pendently of  them,  for  money  lent.  Denton  v.  Rodie,  3  Gamp.  493;  Maffet 
v.  Leuckel,  93  Pa.  St.  468;  Hoeflinger  \.WelU,  47  Wis.  628,  3  N.  W.  liep. 
589;  Allen  v.  Coit,  6  Hill,  818;  Tucker  v.  Feaslee,  86  N.  H.  167,  176;  Betbe 
V.  Rogers,  8  G.  Greene,  319;  Van  Reimsdyk  v.  Kane,  1  Gall.  630;  Clark's 
ExWs  v.  Van  Riemsdyk,  9  Granch,  153.  See,  also.  Ex  parte  Brown^  cited 
in  1  Atk.  225.  It  has  been  held  that  a  note  signed  by  each  and  every  partner 
individually  may  be  treated  as  a  copartnership  note  if  made  or  negotiated  for 
copartnership  purposes.  In  re  Thomas,  8  Biss.  142;  Maynard  v.  Fellows, 
43  N.  H.  255;  Qay  \.  Johnson,  45  N.  H.  587;  Kendrick  v.  Tarbell,  27  Vt. 
512;  Ex  parte  Stone,  In  re  Welch,  L.  K.  8  Gh.  914;  Woolen  Co.  v.  JtUllard, 
75  N.  Y.  585,  81  Amer.  liep.  488;  Ex  parte  Nason,  70  Me.  363;  DeJamette*s 
J?a;V  Y.  McQueen,  31  Ala.  230;  1  Bates,  Partn.  §  453.  And  it  has  likewise 
v.15a.iios.2,8-  6 
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been  held  that  a  note  signed  by  one  of  the  two  partners,  and  indorsed  by  the 
othec  if  for  partnership  purposes,  may  be  treated  as  a  debt  of  the  firm.  Bank*8 
Appeal,  54  Conn.  269,  7  Atl.  Rep.  548;  Ex  parte  Bank,  70  Me.  369;  Smith 
V.  Felto7i,A^  N.  Y.  419.  These  cases  are  like  the  cases  at  bar,  and  show  no 
stronger  equities.  The  court,  in  the  Maine  case,  referring  to  the  rule  of  law 
which  has  been  urged,  that  oral  testimony  is  inadmissible  to  prove  any  per- 
son a  party  to  commercial  paper  who  does  not  appear  to  be  such  on  its  face, 
remarlt  that  the  rule  has  generally  been  enforced  where  the  attempt  has  been 
to  maintain  actions  at  law  on  the  paper  against  persons  not  named  or  indi- 
cated thereon  as  parties.  70  Me.  379.  "But  equity,"  say  the  court,  "looks 
more  to  fact  than  to  form."  See,  also, Smith  v.  Felton,  supra,  per  Allen,  J. 
In  the  case  at  bar  the  notes  were  all  made  and  negotiated  in  the  course  of  the 
business  for  the  firm,  and  it  is  only  because  of  their  form  as  negotiable  paper 
that  this  objection  to  their  participation  in  the  partnership  fund  can  have  any 
face.  We  do  not  think  the  objection  should  prevail.  In  Ex  parte  Bank,  su- 
pra, it  was  held  that  the  holder  of  the  nute  was  entitled  to  prove  it  either 
against  the  individual  or  copartnership  fund,  but  not  against  both.  In  the 
case  at  bar  we  understand  that  the  holders  prefer  to  prove  against  the  copart- 
nership fund,  and  we  think  that,  as  regards  the  two  funds  under  the  assign- 
ment, they  should  be  confined  to  that  fund,  and  to  the  surplus  of  the  individ- 
ual fund,  if  any  remains,  after  the  individual  debts  are  paid.  The  firm  of 
Billings  Bros,  are  holders  of  a  note  for  86,750,  signed  by  George  W.  Elliott, 
payable  to  the  order  of  George  C,  and  indorsed  by  the  latter.  It  was  given 
lor  two  notes  for  $4,000  and  82,750,  signed  by  Billings  Bros.,  payable  to  the 
order  of  H.  A.  Billings,  a  member  of  the  firm  of  Billings  Bros.,  and  in- 
dorsed by  him.  Said  two  notes  were  procured  by  George  C.  Elliott  to  be  used 
in  raising  money  for  his  firm,  and  were  so  used.  The  smaller  one  was  taken 
up  by  his  firm  before  his  death.  The  latter  was  taken  up  after  his  death  by 
Billings  Bros.  The  third  question  is  whether  the  holders  are  entitled  un- 
der the  assignment  iii  respect  of  both  the  86,750  and  the  84,000,  or  of  only 
one  of  them.  We  think  they  are  entitled  to  prove  against  the  copartnership 
fund,  to  the  extent  of  what  they  have  had  to  pay  in  taking  up  the  84,000 
note,  and  only  to  that  extent. 

George  C.  Elliott  was  at  the  time  of  his  decease  a  resident  of  Massachusetts. 
Administration  has  been  taken  out  on  his  estate,  both  in  Massachusetts  and 
in  Rhode  Island.  The  bill  states  that  the  holders  of  the  notes  before  men- 
tioned have  proved  them  against  his  estate  in  Rhode  Island,  and  have  also 
proved,  or  are  about  to  prove,  them  against  the  estate  in  Massachusetts,  and 
that  the  estate  is  insufficient  to  pay  them  and  other  claims  against  it.  It 
further  states  that  the  Rhode  Island  administrator  claims  for  the  estate  both 
in  Rhode  Island  and  Massachusetts  that  it  is  entitled  to  share  in  the  proceeds 
of  the  assignment  in  respect  of  said  notes.  The  fourth  question  is  whether 
it  is  so  entitled.  Our  answer  is  that  it  is  not  so  entitled,  it  being  conceded 
that  there  will  be  no  surplus  remaining  after  the  payment  of  the  creditors  un- 
der the  assignment. 

The  bill  sets  forth  that  certain  persons  make  claim  against  the  partnership 
fund  to  the  amount  of  about  8265,  for  the  proceeds  of  goods  left  with  the  firm 
to  be  sold  at  auction  for  their  account,  and  claim  to  be  entitled  to  payment  in 
full  in  preference  to  other  creditors.  The  fifth  question  is  whether  their 
claim  is  tenable.  The  claimants  do  not  appear  to  support  this  claim;  and, 
merely  on  the  statement  in  the  bill,  we  do  not  see  that  they  are  entitled  to  any 
preference.  We  do  not  think  that  Edwin  L.  Spink,  George  P.  Baker,  and 
Fred  L.  Marcy  are  entitled  to  the  set-off  claimed,  as  stated  in  the  bill.  The 
debts  which  are  due  to  them  are  due  from  George  W.  Elliott;  and  the  part- 
nership cannot  be  required,  either  by  way  of  set-off  or  otherwise,  to  pay  the 
individual  debts  of  the  copartners.  . 
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(16  R.  I.  804) 

Baldwin  v.  Eubbson. 
(Supreme  Court  of  Bhode  Island.    July  14, 1888.) 

Wbits— Sbrviob  of  Summons— Privilkob— Non-resident  Suitors. 

A  nott-resident  plaintifC  in  attendance  ui>on  court  in  the  prosecution  of  his  suit 
is  not  privileged  from  the  service  of  a  summons  against  him  in  another  suit. 

Exceptions  to  court  of  common  pleas. 

Charles  F.  Baldwin  and  Irving  ChamjpUn^  for  plaintifif.  Edward  D, 
Basse tt,  for  defendant. 

Matteson,  J.  This  is  an  action  of  assumpsit,  brought  in  the  court  of 
common  pleas,  the  writ  in  which  was  sued  by  summoning  the  defendant.  The 
defendant  pleaded  in  abatement  of  the  suit  that,  at  the  time  of  the  service,  he 
was  a  citizen  of  Boston,  Mass.,  and  was  in  attendance  upon  this  court  in  a 
suit  in  which  he  was  plaintiff,  and  the  present  plaintiff  was  defendant.  The 
plaintiff  demurred  to  the  plea,  and  the  defendant  joined  in  the  demurrer. 
The  court,  upon  hearing,  sustained  the  demurrer,  and  overruled  the  plea. 
The  defendant  thereupon  excepted,  and  now  petitions  for  a* new  trial,  alleg- 
ing that  the  ruling  was  erroneous* 

The  question  whether  a  party  in  attendance  upon  a  court  in  the  prosecution 
or  defense  of  a  suit  is  privileged  from  the  service  of  a  summons  for  the  com- 
mencement of  a  suit  against  him  is  one  upon  which  there  has  been  a  contra- 
riety of  decision.  The  general  rule  relating  to  protection  from  the  service  of 
process  is  that  all  persons  who  have  any  relation  to  a  cause  which  calls  for 
their  attendance  in  court  are  protected  from  arrest  while  going  to  and  attend- 
ing court  and  returning.  This  protection,  however,  is  not  wholly,  nor  chiefly, 
the  privilege  of  the  pei-son,  but  is  granted  in  the  interest  of  the  public,  that 
the  courts  may  not  be  embarrassed  or  impeded  in  the  conduct  of  their  busi- 
ness. Hence  it  has  generally  been  held  that  the  protection  is  limited  to  ex- 
emption from  arrest,  and  does  not  extend  to  the  service  of  process,  which 
does  not  interfere  with  or  prevent  the  attendance  of  the  person  upon  the 
court.  Bours  v.  Ttickennan,  7  Johns.  538;  Hopkins  v.  Cobum,  1  Wend. 
292;  Hunter  v.  Cleveland,  1  Brev.  167;  Sadler  v.  Ray,  5  Rich.  Law,  523; 
Legrand  v.  Bedinger,^  T.  B.  Mon.  589;  Grove  v,  Campbell,  9  Yerg.  7;  Page 
V.  Randall,  6  Cal.  32.  In  Hayes  v.  Shields,  2  Yeates,  222,  and  Miles  v.  ifc- 
Cullough,  1  Bin.  77,  however,  it  was  held  that  exemption  should  be  granted 
from  summons  as  well  as  arrest ;  the  reasons  assigned  in  the  former  case  be- 
ing that  the  party's  attention  to  his  own  business  in  the  suit  depending 
would  be  distracted  by  the  service,  and  he  might  be  subjected  to  the  incon- 
venience of  attending  an  aqtion  at  a  distance  from  his  place  of  abode,  con- 
trary to  the  wise  indulgence  of  the  law.  In  some  of  the  cases  the  question 
whether  non-residents  of  the  state  attending  court  are  entitled  to  protection 
from  the  service  of  a  writ  by  summons  for  the  commencement  of  a  suit  has 
been  considered.  In  Bishop  v.  Vose,  27  Conn.  1,  the  defendant,  a  resident 
of  another  state,  had  come  into  Connecticut  to  attend  the  trial  of  a  suit  which 
he  had  caused  to  be  brought  in  one  of  the  courts  of  that  state,  and  it  was  held 
that  he  was  not  exempt  from  the  service  of  a  summons;  the  fact  that  he  came 
from  another  state  not  putting  him  on  any  better  footing  than  if  he  had  been 
a  resident  of  the  state.  Subsequently  it  was  held  in  Machine  Co.  v.  Wilson, 
22  Fed.  Rep.  803,  51  Conn.  595,  that  a  non-resident  defendant,  who  was  in 
attendance  upon  the  court  in  the  trial  of  his  case,  his  presence  being  neces- 
sary, both  as  a  witness  and  for  the  purpose  of  instructing  his  counsel,  was 
protected  from  the  service  by  summons  of  a  new  writ  against  him.  The 
court,  however,  expressly  limited  its  decision  to  the  case  of  a  non-resident  de- 
fendant, suggesting  that  there  is,  perhaps,  a  reason  why  a  plaintiff  who  has 
voluntarily  sought  the  aid  and  protection  of  the  courts  of  another  state  should 
not  shrink  from  being  subjected  to  their  control,  which  does  not  apply  to  a 
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defendant  whose  attendance  is  compulsory.  In  New  York,  while  It  has  been 
held  that  the  protection  is  from  arrest  only,  and  not  from  service  of  a  sum- 
mons, an  exception  has  been  made  in  favor  of  non-resident  witnesses.  Nor» 
ris  V.  Beach,  2  Johns.  294;  8anford  v.  Chdse^  8  Cow.  381;  Hopkins  y^  Co- 
ham,  1  Wend.  292;  Seaoer  v.  Robinson,  3  Duer,  622;  PoUard  v.  Railroad 
Co.,  7  Abb.  Pr.  (N.  S.)  70;  Person  v.  Grier,  66  N.  Y.  124;  Jenkins  v.  Smith, 
57  How.  Pr.  171.  The  grounds  upon  which  this  exception  rests  are  that  wit- 
nesses from  out  of  the  state,  being  beyond  the  reach  of  subpoena,  cannot  be 
compelled  to  attend.  Hence,  if  they  attend  at  all,  their  attendance  must  be 
voluntary;  and,  as  their  attendance  is  often  necessary  for  the  ends  of  justice, 
especially  in  criminal  trials  in  which  the  accused  is  entitled  to  be  confronted 
witli  the  witnesses  against  him,  and  as  the  liability  to  be  served  with  sum- 
mons for  the  commencement  of  a  suit  in  another  jurisdiction  than  that  of 
their  residence  might  as  effectually  deter  them  from  attending  as  the  liability 
to  arrest,  public  policy  requires  that  they  should  be  protected  against  such 
service  as  well  as  arrest,  as  an  encouragement  to  them  to  attend.  In  Merrill 
V.  George,  28  How.Pr.  381,  a  non-resident  defendant,  who  was  in  attendance 
as  a  witness,  was  held  privileged,  not  only  from  arrest,  but  from  any  action 
brought  against  him.  The  court  did  not,  however,  base  the  right  to  exemp- 
tion on  the  ground  that  the  non-resident  was  a  defendant,  but  that  he  was  a 
witness.  Notwithstanding  the  above  decisions  which  might  well  have  been 
considered  as  settling  the  rule  in  New  York,  it  was  held  in  a  recent  case  in 
that  state  (Mattfiews  v.  Titfts,  87  N.  Y.  568)  that  service  by  summons  could 
not  be  made  upon  a  non-resident  creditor  of  a  bankrupt,  attending  a  meeting 
of  creditors,  beiore  a  register  in  bankruptcy,  for  the  choice  of  an  assignee. 
The  court  in  its  opinion  take  no  notice  of  the  earlier  decisions,  and  refer  to  but 
two  prior  New  York  cases,  viz..  Person  v.  Grier,  66  N.  Y.  124.  in  which,  as 
we  have  seen,  the  court  rested  itsdeclsion  on  the  ground  that  the  non-resident 
defendant  was  a  witness;  and  Van  Lieuw  v.  Johnson^  an  unreported  case 
cited  in  Person  v.  Qri-er,  in  which  it  is  said  the  court  decided  that  a  non-res- 
ident defendant  while  attending  court  could  not  be  served  with  summons.  In 
Minnesota,  in  Sfierman  v.  Gundlach,  83  N.  W.  Rep.  549,  it  was  also  held  that 
a  non-resident  witness  who  has  in  good  faith  come  into  that  state  to  give  ev- 
idence in  a  cause  is  exempt  from  the  service  of  a  summons  against  him  in  a 
Civil  action,  in  coming,  in  attendance,  and  for  a  reasonable  time  thereafter  in 
which  to  return.  In  New  Jersey,  suitors  from  others  states  are  privileged 
from  the  service  of  a  summons.  Halsey  v.  Stewart,  4  N.  J.  Law,  866,  in 
which  the  non-resident  was  a  plaintiff;  Dungaa^  v.  Miller,  87  N.  J.  Law,  182, 
which  was  the  case  of  a  non-resident  defendant.  In  the  United  States  circuit 
court  for  the  Third  circuit,  embracing  Pennsylvania  and  New  Jersey,  the  same 
doctrine  was  held  in  relation  to  a  non-resident  defendant.  Parker  v.  Hotch- 
kiss,  1  Wall.  Jr.  269.  And  so,  also,  in  the  United  States  circuit  court  for  the 
Seventh  circuit,  in  the  district  of  Wisconsin,  in  Bank  v.  McSpedan^  5  Biss.  64. 
The  reasons  assigned  for  the  exemption  of  non-resident  suitoi-s  from  the  serv- 
ice of  a  summons  are  that  courts  of  justice  ought  to  be  open  and  accessible 
to  suitors;  that  they  ought  to  be  permitted  to  approach  and  attend  the  courts 
in  the  prosecution  of  their  claims  and  the  making  of  tbeir  defenses  without  the 
fear  of  molestation  or  hinderance;  that  their  attention  ought  not  to  be  dis- 
tracted from  the  prosecution  or  defense  of  the  pending  suit;  that  they  might 
be  deterred  from  prosecuting  their  just  rights  or  making  their  just  defenses 
to  a  suit  by  reason  of  their  liability  to  suit  in  a  foreign  jurisdiction.  While 
we  concede  the  force  of  the  reasons  advanced  for  protecting  non-resident  wit- 
nesses from  the  service  of  a  summons  against  them  for  the  commencement  of 
a  suit,  eundo,  morando,  et  redeundo^  we  are  not  convinced  of  the  sufficiency 
of  the  reasons  assigned  for  the  exemption  of  non-resident  suitors  from  such 
process.  We  thinlc  it  would  rarely  happen  that  the  attention  of  a  non-resi- 
dent plaintiff  or  defendant  would  be  so  distracted  by  the  mere  service  of  a 
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gammons  from  the  immediate  business  in  hand  in  prosecuting  or  defending  a 
pending  suit  that  the  interests  of  justice  would  suffer  in  consequence,  or  that 
the  liability  to  such  service  would  often  deter  them  from  prosecuting  or  de- 
fending their  just  claims  or  rights.  Th&  reasons  assigned  for  the  exemption 
would  apply  equally  as  well  to  resident  as  to  non-resident  suitors^  and  it  has 
never  been  det^med  necessary  to  exempt  resident  suitors  from  the  service  of  a 
summons,  so  far  as  we  have  been  able  to  find,  except  in  the  single  state  of 
Pennsylvania.  We  think  these  reasons  are  fanciful,  rather  than  substantial. 
We  are  of  the  opinion,  therefore,  that  a  non-resident  suitor  attending  court  in 
the  prosecution  of  a  suit  is  not  exempt  from  the  service  of  a  8ummi>ns  against 
him  in  anotlier  suit.  The  petition  for  a  new  trial  i8,deni6d  and  dismissed, 
with  costs.    Exceptions  overruled. 


(16  R.  I.  314) 

Ghahplin  O.  OHAlIPLm, 

(Supreme  Court  of  Rhode  Islcmd.   July  17, 1888.) 

Dower— Conveyances  in  Fraud  of  Wife— Rebuttal. 

A  widow  is  not  entitled  to  dower  in  lands  conveyed  hy  her  deceased  husband,  a 
few  hours  before  bis  marriaee,  without  her  knowledge,  to  bis  son  by  a  former  wife, 
where  it  appears  that  he  bad  long  before  promised  the  land  to  the  son  upon  consid- 
eration of  nis  working  it,  and  that  the  son  had  gone  upon  the  land  and  xnade  valua- 
ble improvements,  the  circumstances  rebutting  tbe  inference  of  fraud.^ 

Bill  in  equity  for  dower. 

William  P.  Shield  and  William  P.  Sheffleldf  Jr..  for  complainant 
Francis  B,  Peckhnm  and  Christopher  B,  Champlin.  for  respondent. 

DuRFEB,  C.  J.  The  complainant  is  the  widow  of  Christopher  E.  Champ« 
lin,  late  of  Block  Island,  deceased.  Slie  brings  this  suit  for  dower  in  an  es- 
tate which  he  convt^yed  to  his  son,  the  defendant  John  P.  Champlin,  a  few 
liours  liefore  tlieir  umrriage.  her  claim  being  that  tlie  conveyance  was  a  fraud 
upon  Iier  right.  Tlie  marriage  took  place  September  29,  1873,  at  4  o'clock  in 
the  afternoon.  The  conveyance  was  made  between  10  and  11  o'clock  in  the 
morning.  Siie  did  not  know  of  it  until  after  the  marriage.  The  defense  is 
that  the  conveyance  was  made  in  fulfill ment  of  a  promise  given  long  before, 
and  under  circumstances  which  rebut  any  inference  of  fraud.  The  circum- 
stances were  these:  At  the  time  of  the  marriage,  Christopher  E.  Champlin 
was  66  years  old.  His  wife  was  26.  He  was  the  father  of  six  children  by  a 
former  wife.  In  1852  he  had  a  fall,  causing  a  severe  spinal  injury.  He  was 
then  the  owner  of  two  farms,  to-wit,  his  homestead  farm,  and  the  Black  Bock 
farm  so  called,  being  tlie  estate  in  which  the  complainant  now  sues  for  dower, 
and  half-owner  of  a  third  farm,  and  was  also  improving  land  which  belonged  to 
his  wife.  At  the  time  of  the  accident,  the  defendant  was  a  boy  about  14  years 
old,  going  to  school.  His  father  took  him  from  the  school,  and  put  him  to 
Work  upon  the  land.  The  father  never  recovered  from  his  injury  so  as  to  be 
able  to  do  anything  but  the  lightest  work,  and  the  son  was  never  permitted 
to  return  to  his  school.  He  worked,  according  to  his  own  testimony,  con- 
tinuously until  he  was  24  years  old,  taking  the  principal  charge,  and  receiv- 
ing nothing  but  his  board,  lodging,  and  clothing.  He  testifies  that  his  father 
always  told  him  that  the  land  should  be  his.  In  1862  he  took  the  homestead 
farm  on  shares,  doing  all  the  work,  and  furnishing  the  manure,  under  the  un- 
derstanding with  his  father.  His  mother  died,  leaving  a  will  by  which  she 
devised  her  land  to  a  daughter.  He  testifies  that  his  father  expressed  dis- 
satisfaction with  the  will,  and  then  told  him  he  could  have  Black  Bock  farm; 
to  take  possession  of  it,  and  he  would  give  him  a  deed;  that  he  took  possession, 
made  clianges  and  improvements,  tearing  down  and  moving  buildings,  and 

*  See  note  at  end  of  case. 
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erecting  new  ones,  his  father  suggesting  or  encouraging;  also  building  walls, 
carting  great  quantities  of  sea- weed,  employing  labor,  and  so  incurring  heavy 
expenses.  He  stocked  the  farm  soon  after  taking  possession  of  it,  and  paid 
his  proportionate  part  of  the  taxes.  The  title  deeds  of  Black  Bock  farm  were 
left  with  him  by  his  father  in  1872.  In  February,  1873,  he  returned  to  his 
father's  house,  and  remained  there  until  the  marriage,  performing  for  him 
the  personal  services  which  his  age  and  infirmities  demanded.  Other  wit- 
nesses testified  to  declarations  by  the  father  that  he  meant  to  pay  the  defend- 
ant for  his  services  or  to  give  him  Black  Rock  farm.  The  deed  was  made,  re- 
serving to  the  father  a  life-estate,  at  his  request,  and  was  immediately  lodged 
for  record.  The  question  is  whether,  in  view  of  these  circumstances,  the  con- 
veyance can  be  regarded  as  a  fraud  upon  the  marital  right  of  the  complainant. 
There  are  cases  which  hold  that  a  man,  pending  an  engagement  of  mar- 
riage, and  at  any  time  prior  to  the  marriage,  has  the  right  to  convey  his  real 
estate  away  without  the  knowledge  of  his  wife,  and  even  for  the  purpose  of 
defeating  her  dower,  and  that  the  rule  which  entitles  him  to  treat  such  a  con- 
veyance by  the  woman  as  a  fraud  on  his  marital  right  does  not  apply  as 
against  him  in  her  favor.  The  weight  of  American  authority  treats  both 
alike,  and  we  see  no  reason  why  they  should  not  be  so  treated.  The  rule, 
however,  is  not  absolute.  It  does  not  entitle  the  wife  to  treat  every  convey- 
ance made  by  her  husband  secretly  on  the  eve  of  marriage,  as  a  fraud  on  her 
right.  There  may  be  good  reason  for  the  conveyance.  It  may  be  the  hus- 
band's duty  to  make  it.  The  general  doctrine  is  that  the  dower  right  is  sub- 
ject to  every  lien  or  incumbrance  at  law  or  in  equity  existing  before  it  at- 
taches. In  accordance  with  this  doctrine  it  has  been  frequently  decided  that 
such  a  conveyance,  made  for  the  purpose  of  carrying  out  a  previous  valid  con- 
tract of  sale,  is  good  against  a  claim  of  dower.  The  right  of  dower,  it  has 
been  said,  arises  only  on  the  title  of  the  husband,  and  cannot  be  higher  or 
more  extensive.  In  Firestone  v.  Firestone^  2  Ohio  St.  415,  the  husband,  be- 
fore marriage,  agreed,  for  consideration  partly  good  and  partly  valuable,  to 
convey  land  to  his  son,  who  paid  the  valuable  consideration,  and  took  posses- 
sion, and  it  was  held,  under  a  conveyance  to  the  son  after  marriage,  that  no 
right  of  dower  attached  as  against  his  equity.  In  Oldham  v.  Sale,  1  B.  Mon. 
76,  the  contract  was  oral,  and  the  vendor  an  infant,  but,  the  vendee  having 
paid  the  price,  it  was  held  that  his  conveyance,  at  full  age,  after  marriage, 
was  effectual  to  exclude  the  widow's  right  of  dower,  "because,  "say  the  court, 
"when  she  married  him,  another  person  was  beneficially  seized  of  the  lot  un- 
der a  contract  which,  though  voidable  by  him,  he  was  under  no  sort  of  obliga- 
tion to  her  to  avoid,  but  had  a  clear  right  to  confirm,  and  was  morally  bound 
to  effectuate  in  good  faith."  In  Gaines  v.  Qaines,  9  B.  Mon.  295,  298,  the 
court  expressed  the  opinion  that  the  principle  would  likewise  apply  "toa  6o7ia 
fide  gift  made  before  coverture  to  a  child  by  a  former  marriage,  who  takes 
possession  and  improves  the  land  under  the  gift,  claiming  it  as  his  own  be- 
fore the  coverture,  and  receives  a  conveyance  from  the  husband  afterwards." 
And  see  Littleton  v.  Littletonrl  Dev.  &  B.  327,  331 ;  Mcintosh  v.  Ladd,  1 
Humph.  459;  Miller  v.  U^t75on,  15  Ohio  108;  1  Scrib.  Dower,  591-595;  Thayer 
V.  Thayer,  14  Vt.  107,  39  Amer.  Dec.  211,  and  note.  We  think  that  in  the 
case  at  bar  the  circumstances  clearly  rebut  any  inference  that  the  services 
rendered  by  the  defendant  after  he  came  of  age  were  regarded  by  either  him 
or  his  father  as  gratuitous.  We  have  no  doubt  that  if  the  father  had  died  be- 
fore giving  him  possession  of  Black  Bock  farm,  or  making  tfie  conveyance,  a 
jury,  on  an  action  by  him  against  his  father's  estate  for  compensation,  would 
have  rendered,  and  rightly,  a  verdict  in  his  favor.  There  was,  then,  when 
the  father  put  the  son  in  possession  of  the  farm,  agreeing  to  give  him  a  deed 
of  it,  a  valuable  consideration  for  the  agreement;  and  when  the  son,  relying 
on  the  agreement,  entered  into  possession  and  made  what  was  for  him  large  ex- 
penditures for  improvements,  it  became  in  the  highest  degree  equitable  and  just 
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for  the  father  to  keep  faith  with  him  by  carrying  hlg  agreement  into  effect.  In- 
deed,  we  have  no  doubt  that  if  he  had  refused,  the  son  could  have  maintained 
a  suit  against  him  for  specific  performance;  though,  according  to  Oldham  v. 
Sale,  supra,  it  is  not  necessary  that  such  a  suit  should  be  maintainable  to  jus- 
tify the  conveyance.  The  only  reprehensible  feature  which  we  find  in  the 
transaction  is  the  non-disclosure  of  it  to  the  complainant  before  the  marriage; 
but  we  are  of  opinion  that,  in  the  circumstances,  this  is  insufficient  to  entitle 
her  to  dower  on  the  ground  that  the  conveyance  was  a  fraud  upon  her  right. 

NOTE. 

Husband  and  Wifb— Antenuptial  Convbtances—In  Fraud  op  Marftal  Rights. 
Upon  the  death  of  her  husband,  a  wife  has  no  marital  right  in  lands  f ormeriy  owned 
by  him,  but  for  which,  prior  to  his  marriage  with  her,  he  had  executed  voluntary  deeds, 
and  given  to  a  third  party,  with  instructions  to  deliver  them  to  the  grantees  therein 
named,  upon  the  grantor's  death,  which  was  done;  the  wife  having  had  notice,  before 
her  marriage,  as  to  what  lands  the  husband  owned.  Smiley  v.  Smiley,  (Ind.)  16  K.  E. 
Rep.  685.  In  Jones  v.  Jones,  (Wis.)  25  N.  W.  Rep.  218,  a  voluntary  deed,  made  on  the 
day  of  the  grantor's  marriage,  and  only  a  few  hours  previous  thereto,  was  held,  under 
the  circumstances  of  the  case,  to  be  a  fraud  on  the  wife's  marital  rights,  and  not  to  de- 
feat her  claim  of  dower  on  the  death  of  the  husband.  A  widow's  dfower  is  subject  to 
all  equities  in  the  land  arising  out  of  contracts  entered  into  by  the  husband  before  mar- 
riage.   Beokwith  v.  Beokwith,  (Mich.)  28  N.  W.  Rep.  116. 

In  Hamilton  v.  Smith,  (Iowa,)  10  N.  W.  Rep.  276,  the  court  says:  **It  has  frequently 
been  held  that  secret  and  voluntary  conveyances,  made  by  a  woman  in  contemplation 
of  marriage,  are  liable  to  be  set  aside,  upon  the  husband's  application,  as  a  fraud  upon 
his  marital  rights.  A  oorresponding  rule  as  to  fraud  would  doubtless  apply  to  a  hus- 
band, who,  before  marriage,  had  made  a  ciecret  transfer  of  his  property  which  resulted 
in  an  injury  to  his  wife.  But  it  is  said  that  in  all  such  cases  the  question  is  as  to 
.  whether  the  evidence  is  sufBcient  to  show  fraud.  The  secrecy  of  the  conveyance  would 
not  necessarily  show  fraud, " — and  it  is  held  that  where  a  husband,  four  days  before  his 
marriage,  conveys  certain  land  to  his  children  by  a  foiiner  wife,  reserving  a  life-inter- 
est in  himself,  and  immediately  after  his  marriage  makes  a  will  of  other  property  in- 
ferably in  favor  of  the  wife,  such  conveyance  will  not  be  held  as  in  fraud  of  the  wife's 
marital  rights. 

See,  alAO,  as  to  antenuptial  conveyances  in  fraud  of  marital  rights,  Fennessoy  v. 
Fennessey,  (Ky.)  2  S.  W.  Rep.  158;  Green  v.  Green,  (Kan.)  10  Paa  Rep.  156. 


(16  R.  I.  818) 

Perry  v.  Mount  Hope  Iron  Co, 
{Supreme  Cov/rt  of  Rhode  Island.    July  17, 1888.) 

1.  Sai,b—Delivbrt—Tbndeb— Quantity. 

A  tender  of  53 17-20  tons  of  scrap-iron  is  not  a  compliance  with  a  contract  to  de- 
liver 30  or  40  tons. 

2.  Same— Waiveb  of  Objection. 

It  is  not  a  waiver  of  the  objection,  that  the  purchaser,  when  the  goods  were  tend- 
ered, objected  only  to  their  quality. 

On  petition  for  new  trial. 

A  new  trial  was  granted  in  this  case  on  a  former  hearing.  See  15  R.  1. 380, 
5  Atl.  Rep.  632.  The  new  trial  resulted  in  a  verdict  for  plaintiff,  and  defend- 
ant files  this  petition  for  new  trial. 

Lemtiel  H,  Foster,  for  plaintiff.  Augustus  S.  Miller  and  Arthur  L.  Broion, 
for  defendant. 

Per  Curiam,  The  contract  for  the  breach  of  which  this  action  was  brought 
was  entered  into  in  manner  following,  to-wit:  The  plaintiff  offered  the  de- 
fendant some  nut  and  bolt  shop  scrap,  saying  that  he  had  30  or  40  tons  to  sell. 
The  defendant  offered  to  give  87 J  cents  per  hundred- weight,  if  the  plaintiff 
would  deliver  it  on  the  defendant's  wharf.  This  offer  of  the  defendant  was 
accepted  the  next  day.  The  plaintiff  carried  to  the  defendant's  wharf  a  cargo 
containing  53  17-20  tons,  and  tendered  it  to  thedefendant.  The  defendant  re- 
fused to  accept  it,  on  the  ground  that  it  was  not  the  kind  contracted  for.  At 
the  trial  the  defendant  also  toolc  the  objection  tiiat  a  tender  of  53  17-20  tons 
wjis  not  a  tender  in  fulfillment  of  a  contract  for  80  or  40  tons.    The  juiy  re*" 
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tamed  a  verdict  for  the  plaintiff,  and  the  defendant  now  moves  for  a  new 
trial;  one  of  the  grounds  of  the  motion  being  that  the  verdict  is  against  the 
evidence  in  this  respect. 

We  tliink  the  defendant  is  entitled  to  a  new  trial.  The  contract  for  the 
sale  of  30  or  40  tons  would  naturally  be  understood  to  mean  a  contract  for  be- 
tween 30  and  40  tons,  or,  at  most,  for  a  quantity  not  much  exceeding  40  tons. 
Fifty-three  tons  is  so  much  more  than  40  tons  that  we  do  not  think  that  the 
jury  were  warranted  in  finding  that  the  defendant  agreed  to  purchase  tliat 
amount.  The  cases  cited  for  the  defendant  show  that  as  a  general  rule  the 
buyer  is  entitled  to  refuse  the  whole  of  the  goods  tendered  if  they  exceed  the 
quantity  agreed,  and  the  vendor  has  no  right  to  insist  upon  the  buyer's  ac- 
ceptance of  all,  or  upon  the  buyer *s  selecting  out  of  a  larger  quantity  deliv- 
ered. DUon  V.  Fletcher,  3  Mees.  &  W.  146;  Hart  v.  Mills,  15  Mees.  &  W. 
85;  Cunliffe  v.  Harrison,  6  Exch.  903;  Levy  v.  Qreeri,,  1  El.  &  El.  969;  Ry- 
lands  V.  krtitman,  19  G.  B.  (N.  S.)  351;  Rommel  v.  Wingate,  103  Mass.  327; 
Cnminge7-  v.  Crocktr,  62  N.  Y.  151 ;  Benj.  Sales.  (2d  Amer.  Ed.)  §  689.  The 
defendant  cannot  be  held  to  have  waived  the  objection  to  the  cargo  by  not 
niHking  it  wlien  the  goods  were  tendered.  Lety  v.  Qreen,  1  El.  &  El.  9(59. 
Petition  granted. 

a«  R.  I.  274) 

Phillips  v.  Wood. 

(Supreme  C<mrt  of  Rhode  Island.    February  19, 1887.) 

1.  Powers— TBSTAMBNTART—CoNSTRnoTioN—AssioincBNT  OF  PowEB  IN  Trust. 

A  testator  devised  all  his  estate  to  his  widow  during  her  life,  to  use  the  rents  and 
profits,  with  power  to  sell  if  necessary  for  her  support,  remainder  over.  Held,  tUat 
the  power  was  personal,  and  the  grantee  in  a  deed  of  trust  hy  the  widow  conveying 
all  said  real  estate  to  him,  his  heirs  and  assigns,  forever,  in  trust,  to  manage  and  sell 
as  she  might  under  said  power,  took  only  the  widow^s  life-estate. 

S.  Wills— Construction— Estates  on  Condition. 

Testator,  after  devising  to  his  wife  a  life-estate  in  all  his  propertv,  with  power 
to  sell  for  her  support,  gave  all  the  rest  and  residue  of  his  estate,  after  his  wife's 
death,  to  P.,  his  heirs  and  assigns,  provided  that  he  pay  all  debts,  funeral  charges, 
etc.  Heldy  that  P.  took  a  vested  remainder;  the  condition  being  a  condition  sub- 
sequent, and  not  an  executory  devise,  as  it  took  efleot  on  the  determination  of  the 
life-estate. 

Bill  in  equity  for  an  injunction. 

The  will  of  John  Kelton,  proven  before  the  probate  court  of  Johnston,  June 
1,  1878.  is: 

"I,  John  Eelton,  of  Johnston,  in  the  county  of  Providence,  in  the  state  of 
Bhotie  Isiand,  of  lawful  age  and  sane  mind,  do  make  this  as  and  for  my  last 
will  and  testament:  First.  I  give,  devise,  and  bequeath  to  my  wife,  Sally 
Kelton,  all  the  rents,  profits,  uses,  interests,  dividends,  and  other  sources  of  in- 
come of  all  the  real  estate  and  personal  property  or  other  evidences  of  prop- 
erty of  which  I  may  die  seized  and  possessed,  and  wherever  the  same  is  sit- 
uated and  may  be  f ound»  and  which  at  this  time  consists  of  my  real  estate  in 
Olneyville;  of  the  houses  and  lots  near  the  Providence  and  Springfield  Bail- 
road;  my  house  and  lot  on  Plain  field  street,  where  I  now  reside;  and  two  wood 
luts  in  the  town  of  Foster,  known  as  lots  No.  3  and  4,  on  a  plat  of  the  division 
of  the  estate  of  Joseph  Phillips,  deceased,  which  said  lot  No.  4  was  set  off  to 
Ruf  us  Phillips,  and  lot  No.  3  was  set  off  to  Nancy  £.  Potter,  wife  of  Nehemiah 
K.  Potter;  also  my  farm,  situate  in  the  town  of  Johnston:,  to  have  and  to  hold 
the  same  for  and  during  her  life;  and  if  at  anytime  during  her  life  the  rents, 
profits,  and  issues  of  said  property  shall  not  be  sufficient  to  maintain  my  said 
wife  in  a  comfortable  manner,  then  I  hereby  authorize  my  said  wife  to  sell  so 
much  and  such  part  of  my  said  property  as  she  may  think  proper  and  neces* 
sary  for  her  support,  from  time  to  time,  as  necessity  may  require.  I  hereby 
nominate,  constitute,  and  appoint  my  said  wife,  Sally  Kelton,  sole  executrix  of 
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this  my  last  will  and  testament,  hereby  revoking  all  former  wills,  and  con- 
firming this  only. 

**  Witness  my  hand  and  seal,  August  29. 1873. 

*^  Whereas,  in  the  above  bequest  to  my  wife  I  did  not  make  provision  for  the 
disposition  of  the  remainder  of  said  property  after  her  decease,  therefore,  after 
the  decease  of  my  said  wife*  I  give,  devise,  and  bequeath  said  property  and  tlie 
rents  and  profits  thereof  to  Emily  Amanda  Markham,  of  the  city  of  Providence, 
and  to  her  heirs  and  assigns,  forever.  John  Kelton.    [Seal.] 

*' Signed,  seaWd,  published,  pronounced,  and  declared  by  thesaid  John  Kelton 
in  our  presence  to  be  his  last  will  and  testament,  and  we,  at  liis  request,  in 
his  presence,  and  in  presence  of  each  other,  have  hereto  set  our  names  as  wit- 
nesses to  the  same.  Mrs.  J.  M.  Toubtellot. 

''George  S.  Fenner. 

"KOBERT  WlUSON. 

'*I,  John  Kelton,  above  named»  of  sane  mind,  do  hereto  make  and  declare 
this  instrument  to  be  a  codicil  to  the  aforegoing  will,  and  do  hereby  revoke  and 
annul  so  much  of  said  will  as  shall  be  inconsistent  with  this  codicil:  First. 
I  give  and  bequeath  to  the  city  of  Providence  the  sum  of  one  hundred  doUai-s 
for  the  purpose  of  keeping  in  good  order  my  burial  lot  at  Swan  Point  cemetery, 
in  said  city  of  Providence,  forever.  Second.  I  give,  devise,  and  bequeath  to 
William  A.  Phillips,  of  said  Johnston,  all  the  restand  residue  and  r^^mainder 
of  all  my  property  of  every  name  and  kind,  to  take  effect  after  the  death  of 
my  said  wife,  to  him,  his  heirs  and  assigns,  forever:  provided,  however,  he 
pay  all  my  debts  of  every  name  and  kind>  including  funeral  charges,  and  plac* 
ing  grave-stones  at  my  grave.  I  give  John  Kelton  Matheuson,  the  son  of 
John  A.  Mathewson,  one  hundred  dollars.  Third.  I  hereby  nominate,  con« 
stitute,  and  appoint  said  William  A.Phillips  sole  executor  of  my  last  will  and 
testament  and  this  codicil,  hereby  revoking  the  desire  and  bequest  made  to 
Emily  Amanda  Markham,  and  confirming  al.  parts  of  said  will  not  incon- 
sistent with  this  codicil.  In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seal  this  24th  day  of  April,  A.  D.  1878. 

"John  Kelton.    [Seal.] 

"Signed,  sealed,  published,  prononnced,  and  declared  by  the  said  John 
Kelton,  in  our  presence,  to  be  his  codicil  to  his  last  will  and  testament,  and 
we,  at  his  request,  in  his  presence,  and  in  presence  of  each  other,  have  hereto 
set  our  names  as  witnesses.  James  Sherson. 

"Robert  Wilson." 

Emily  Amanda  Markham  died  May  25,. 1877.  December  11.  1885,  Sally 
Kelton  executed  the  following  trust  deed  to  Herbert  B.  Wood:  "Know  all 
men  by  these  presents,  that  1,  Sally  Kelton,  of  Johnston,  in  the  county  of 
Providence  and  state  of  Rhode  Island,  for  and  in  consideration  of  the  sum  of 
one  dollar  to  me  paid  by  Herbert  B.  Wood,  of  said  Johnston,  the  receipt 
whereof  I  do  hereby  acknowledge,  and  in  consideration  of  the  trusts  herein 
contained,  have  given,  granted,  bargained,  sold,  aliened,  enfeoffed,  conveyed, 
and  confirmed  *  *  *  unto  the  said  Herbert  B.  Wood,  his  heirs  and  as- 
signs, forever,  all  the  real  estate,  with  all  the  improvements  thereon,  situated 
im  said  Johnston,  or  wheresoever  the  same  may  be  situate,  which  my  husband, 
the  late  John  Kelton,  devised  to  me  in  and  by  his  last  will  and  testament,  which 
said  will  is  recorded  in  the  probate  records  of  said  Johnston,  reference  thereto 
being  had  for  greater  particularity  of  description,  excepting,  however,  there- 
from such  portion  of  said  real  estate  so  devised  to  me  as  aforesaid  as  1  have 
heretofore  conveyed ;  to  have  and  to  hold  the  same,  with  all  the  appurtenances, 
privileges,  and  commodities  to  the  same  belonging,  or  in  anywise  appertain- 
ing, to  the  said  Herbert  B.  Wood,  his  heirs  and  assigns,  forever.  In  trust, 
nevertheless,  for  the  following  purposes,  namely,  that  he  shall  have  the  sole 
care,  control,  and  management  of  said  estates,  with  full  power  and  autlicrity 
to  sell  and  convey  any  or  all  of  the  same  in  the  same  manner  and  for  the  same 
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purpose  as  I  might  or  oould  sell  and  convey  the  same  prior  to  the  execution 
of  these  presents,  by  exercise  of  the  power  and  authority  vested  in  me,  the 
said  Sally  Kelton,  by  virtue  of  the  said  last  will  and  testament  of  my  late  hus- 
band, John  Kelton,  (intending  to  convey  and  hereby  conveying  to  said  trustee, 
his  heirs  and  assigns,  all  the  rights,  powers,  and  authority  vested  in  roe  by 
virtue  of  said  will,  or  which  may  arise  by  implication  of  law  from  any  of  the 
conditions  or  clauses  thereof,  and  subject  to  the  provisions  thereof;)  that  he 
shall  collect,  receive,  and  receipt  for  alL  the  rents,  profits,  and  income  from 
said  estates;  that  out  of  said  rents,  profits,  and  Income,  together  with  the  pro- 
ceeds of  the  sale  of  any  or  all  of  said  real  estate,  he  shall,  if  sufficient,  Iceep 
the  buildings  thereon  in  good  order  and  condition  and  insured;  that  he  shall 
pay  all  legal  taxes  and  assessments  thereon;  shall  pay  all  my  just  debts,  and 
the  cost  and  expenses  arising  out  of  my  care,  support,  and  maintenance;  that 
hesliall  pay  the  expenses  incident  to  the  creation,  execution,  and  performance 
of  these  trusts,  including  a  reasonable  compensation  for  his  services  as  trustee 
aforesaid.  In  witness  whereof,"  etc.  Wood,  as  trustee  under  this  deed,  ad- 
vertised certain  realty  for  sale,  and  the  complainant  filed  a  bill  to  enjoin  the 
sale.  The  parties  to  this  bill  agreed  to  submit  to  the  court  the  questions  as  to 
(1)  what  estate  does  Sally  Kelton  hold  under  her  husband's  will?  (2)  Has 
the  complainant,  Phillips,  so  complied  with  the  conditions  of  the  will  as  to  be 
entitled  to  the  residue  bequeathed  and  devised  to  him;  if  not,  what  time  is 
allowed  him  for  compliance?  (3)  What  estate  does  the  respondent,  Wood, 
hold  under  the  trust  deed? 

Qeorge  J.  WeaU  for  complainant.  Herbert  B.  Wood  and  William  Fitch^  for 
respondent. 

Per  Curiam.  1.  Sally  Kelton,  widow  of  John  Kelton,  takes  under  the  will 
and  codicil  of  her  late  husband  an  estate  for  life  in  the  property  given  to  her, 
coupled  with  a  power  "to  sell  so  much  and  such  pait  of  the  property,"  i.  e., 
the  entire  estate  therein,  "as  she  may  think  proper  and  necessary  for  her  sup- 
port from  time  to  time  as  necessity  may  require;"  the  power  being  personal, 
not  assignable.    Ti-ust  Co,  v.  JBank,  14  R.  I.  625,  628. 

2.  The  complainant  takes,  under  said  will  and  codicil,  a  remainder  in  fee, 
the  condition  attached  being  a  condition  subsequent.  The  estate  is  a  re- 
mainder, not  an  executory  devise,  since  it  is  limited  to  take  effect  on  the  de- 
termination of  the  preceding  life-estate.  When  an  estate  is  devised  on  con- 
dition, the  condition  is  construed  as  precedent  or  subsequent,  according  to  the 
intention  of  the  testator,  if  the  intention  is  apparent,  and,  if  not.  preferably 
as  a  condition  subsequent,  since  the  courts  favor  the  vesting  of  estates.  The 
testator  must  have  known  that  it  would  take  time  to  pay  debts  and  funeral 
expenses,  and  erect  grave-stones,  as  provided  in  the  condition,  and  it  is  fair 
to  suppose  that  he  contemplated  the  complainant^s  taking  a  reasonable  time, 
and  that  meanwhile  he  should  not  be  exposed  to  the  risk  of  losing  the  benefit 
of  the  testamentary  gift,  and  yet  he  would  be  exposed  to  such  risk  by  the  de- 
termination of  the  preceding  life-estate  before  the  condition  was  fully  per- 
formed, though  it  might  be  in  great  part  performed,  if  the  condition  were  a 
condition  precedent.  The  estate  having  vested,  the  complainant  will  succeed 
to  the  possession  on  the  decease  of  the  life-tenant,  unless  the  heirs  interpose 
for  breach  of  condition. 

3.  Herbert  B.  Wood,  trustee,  takes,  under  the  trust  deed,  only  the  life-estate 
of  Sally  Kelton,  the  grantor. 


(16  R.  I.  279) 

Phillips  v.  Brown. 
(Supreme  Court  of  Rhode  Island,    July  7, 18S8.) 

PowBRS—ExKCiTTioN— Quitclaim  Deed. 

A  devisee  of  a  life-estate  with  power  to  sell  for  her  support,  having  executed  a 
trust  deed  of  the  property,  in  which  she  attempted  to  delegate  to  the  trustee  her 
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the  quitclaim  conveyed  only  her  equitable  life-estate. 
Trespass  and  ejectment.    Heard  by  the  court,  jury  trial  being  waived, 
George  J,  Westy  for  plaintiff.    Herbert  B.   Wood  and   William  Fitch,  for 
defendant. 

Stiness,  J.  The  plaintiff  sues  in  trespass  and  ejectment  upon  his  title  to 
the  land  in  question  as  residuary  legatee  under  the  will  of  John  Kelton,  de- 
ceased. By  this  will  Kelton  devised  his  real  estate  to  his  wife,  Sally  Kelton> 
'^to  have  and  to  hold  the  same  during  her  life;  and  if  at  any  time  the  reuu^ 
profits,  and  issues  of  said  property  shall  not  be  sufficient  to  maintain  my  said 
wife  in  a  comfortable  manner,  then  I  hereby  authorize  my  said  wife  to  sell 
80  much  and  such  part  of  my  said  property  as  she  may  think  proper  and  nec- 
essary for  her  support,  from  time  to  time,  as  necessity  may  require."  Janu- 
ary 29, 1881,  Sally  Kelton,  by  deed,  referring  to  and  under  the  authority  of  the 
power  above  given,  sold  to  William  F.  Mountain  a  farm,  which  was  a  portion 
of  the  estate,  reciting  that  the  sale  was  for  the  purpose  of  providing  her  a 
comfortable  support;  the  rents  and  profits  of  the  property  given  her  in  the 
will  being  insufficient  for  that  purpose.  December  18, 1886,  she  made  a  quit- 
claim deed  to  Herbert  B.  Wood  of  "all  the  right,  title,  interest,  property, 
claim,  and  demand  which  I  now  have,  or  of  right  ought  to  have  or  claim,  in 
and  to  all  the  real  estate,  with  all  the  improvements  thereon,  situate  in  said 
town  of  Johnston,  of  whidi  my  late  husband  died  seized,  (excepting,  how- 
ever, therefrom  the  estate  heretofore  by  me  conveyed  to  William  F.  Mount- 
ain,) and  however  the  same  are.  bounded  and  described;  meaning  and  intend- 
ing hereby  to  convey  the  estates,  with  the  two  dwelling-houses  and  other  im- 
provements thereon,  situate  on  Smith  St.,  so  called,  in  said  Johnston.  Also 
the  homestead  estate  of  the  late  John  Kelton,  where  I  now  reside,  and  situate 
on  Plainfield  street,  in  said  Johnston."  July  29,  1887,  Wood  executed  a  quit- 
claim deed  to  the  defendant,  under  which  she  claimed  title. 

The  question  is  whether  the  deed  from  Sally  Kelton  to  Wood  conveyed  a 
title  in  fee  or  only  her  equitable  life-estate;  she  having  previously  made  a 
deed  of  the  property  to  Wood,  not  under  the  power,  but  in  trust  for  her  main- 
tenance, in  which  she  undertook  to  delegate  the  power  of  sale  to  him.  This 
court  has  decided,  in  a  bill  in  equity  brought  by  the  complainant  against  Wood, 
October  term,  1886,  {ante,  88,)  to  enjoin  him  from  proceeding  to  sell  under 
the  power,  that  the  power  was  personal,  and  not  assignable;  and  that  the 
trust  deed  conveyed  only  her  life-estate  in  the  property  to  the  trustee.  It  will 
be  observed  that  the  grant  in  the  deed  in  question  is  simply  the  right,  title, 
interest,  etc.,  which  Sally  Kelton  then  had  or  ought  to  have  in  and  to  the 
property  described.  No  reference  is  made  to  the  power  given  her  in  the  will, 
nor  is  any  language  used  which  clearly,  if  at  all,  shows  her  intention  to  act 
under  it.  Kent  says,  with  reference  to  the  execution  of  powers :  "  The  power 
may  be  executed  without  reciting  it,  or  even  referring  to  it,  provided  the  act 
shows  that  the  donee  had  in  view  the  subject  of  the  power.  The  general  rule 
of  construction,  both  as  to  deeds  and  wills,  is  that,  if  there  be  an  interest  and 
a  power  existing  together  in  the  same  I)erson  over  the  same  subject,  and  an 
act  be  done  without  particular  reference  to  the  power,  it  will  be  applied  to 
the  interest,  and  not  to  the  power.  4  Kent,  Comm.  (12th  Ed.)  p.  334;  2 
Washb.  Real  Prop.  ♦325,  §  33.  The  subject  of  the  execution  of  powers  was 
exiiaustively  examined  by  Judge  Story  in  Blagge  v.  Miles,  1  Story,  426. 
His  review  of  the  cases  fully  sustains  the  rule  as  given  by  Kent.  The  fol- 
lowing cases  are  also  in  point:  Denn  v.  Roake,  5  Barn.  &  C.  720;  Hay  v. 
Mayer,  8  Watts,  203;  Joiies  v.  Wood,  16  Pa.  St.  25;  Towles  v.  Fuher,n 
N.  C.  437;  Brunswick  v.  Crossman,  76  Me.  577.  We  do  not  see  how  we  can 
construe  the  deed  of  Sally  Kelton  to  Wood  to  have  passed  anything  more  than 
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her  equitable  life-interest  in  the  property.  The  grant  was  in  express  terms 
to  that  effect.  The  explanatory  words  of  intention  point  out  the  estates  to 
which  tlie  deed  refers,  and  might  be  resorted  to,  if  there  were  any  ambiguity 
in  the  description;  but  tliey  cannot  enlarge  the  grant,  nor  do  they  import  an 
intention  to  execute  the  power.  The  reference  to  tbe  deed  to  Mountain ,  where 
an  intention  to  execute  the  power  is  explicit,  tends  to  negative  such  an  inten- 
tion in  the  present  deed,  where  there  is  no  reference  to  the  power.  The  deed 
is  simply  a  quitclaim  deed  of  her  interest  in  the  property,  and  can  carry  noth- 
ing moi:e  than  the  interest  she  then  had.  That  interest  terminated  with  the 
death  of  Sally  Kelton,  and  consequently  the  defendant  has  no  title  to  the 
property  in  dispute  by  the  deeds  under  which  she  claims  title.  Judgment  for 
plaintiff  for  possession. 


(69  Md.  77). 

Smith  v.  Towers. 
(Court  of  Appeals  of  Maryland.    August  17, 1888.) 
For  majority  opinion,  see  14  Atl.  Rep.  497. 

Alvrt,  0.  J.,  (dissenting,)  1  am  quite  aware  that  dissenting  opinions  are 
often  regarded  as  useless  and  ungracious  work;  but,  with  my  setllfd  convic- 
tions In  rt'gard  to  the  principles  involved  in  this  case,  1  cannot  do  otherwise 
than  enter  my  dissent  from  the  opinion  of  the  majority  of  the  court;  and  I 
thinly  it  pioper  to  state  the  reasons  of  tliat  dissent.  Tliis  is  an  attachment 
proceeding  instituted  to  reach  and  subject  to  condemnation  the  rights  and  in- 
terests of  iii>bert  I.  W.  Garey,  the  debtor,  accruing  under  his  fatlier's  will, — 
such  interests  being  in  the  bands  of  a  trustee,  in  whom  tlie  legal  estate  in  the 
land  is  vested,  and  whose  duty  it  is,  by  tlie  terms  of  the  will,  to  receive  and 
pay  over  the  annual  rents  and  profits  of  the  estate  to  tlie  son  for  life.  Tiiis 
right  and  estate  of  tlie  son  is  limited  by  the  testator,  thus:  "That  he  [the 
trustee]  shall  pay  or  cause  to  be  paid  unto  my  son,  Robert  I.  W.  Garey,  as  the 
same  may  accrue,  the  net  rents,  im'ome,  and  profits  arising  from  said  farm 
and  property,  after  deducting  such  sums  of  money  as  may  be  necessary  to  sat- 
isfy and  pay  the  taxes  and  assessments  levied  thereon,  and  needful  repairs  to 
buildings  and  fencing;  and  also  a  sum  sufDcient  to  purchase  fifteen  hundred 
bushels  of  lime  during  each  year  for  the  space  of  twelvtj  years,  to  be  applied 
to  the  fields  of  said  farm  as  they  are  cultivated  in  corn;  the  said  net  rents,  in- 
come, and  prolits  to  be  paid  to  the  said  Robert  I.  VV.  Garey,  (into  his  own 
hands,  and  not  into  another,  whether  claiming  by  his  authority,  or  otherwise,) 
so  long  as  he,  the  said  Robert  I.  W.  Garey,  shall  live;  and  from  and  after  the 
death  of  him,  the  said  Robert  I.  W.  Garey,  then  in  trust,"  etc.  It  is  insisted* 
on  the  part  of  the  debtor,  the  devisee  for  life,  that  the  right  and  estate  de- 
vised to  him  by  the  clause  of  the  will  just  quoted  cannot  be  made  liable  to  the 
payment  of  his  debts,  and  that  he  is  entitled  to  receive  and  enjoy  the  rents 
and  income  of  the  estate  for  his  life,  in  utter  defiance  of  all  effort  by  his  cred- 
itors to  reach  such  rents  and  income  by  legal  process.  And  this  contention 
is  fully  sustained  by  the  opinion  of  the  majority  of  the  court,  but  to  which  I 
cannot  for  a  moment  assent.  Upon  the  contention  of  the  debtor,  the  bene- 
ficial devisee  for  life,  two  questions  arise — First,  whether  the  testator,  by  de- 
vising the  legal  estate  to  a  trustee,  with  directions  to  pay  over  the  rents  and 
profits  to  the  son  for  life,  could  lawfully  impose  a  restriction  upon  the  ordi- 
nary right  of  alienation  of  such  equitable  life-estate,  or  protect  such  estate 
from  all  liability  for  tbe  debts  of  the  son,  without  any  cesser  of  the  estate  de- 
vised; and,  secondly,  whether,  if  the  testator  had  such  right,  he  has  effectu- 
ally exei-cised  the  same  by  the  terms  employed  in  the  will. 

1.  As  will  be  observed,  there  is  no  cesser  or  termination  of  the  estate  pro- 
vided for,  in  respect  to  the  devise  to  the  son,  in  the  event  of  attempted  alien- 
ation, or  seizure  by  creditors.    The  rents  and  profits  of  the  farm  are  simply 
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directed  to  be  paid  over  to  the  son  himself  for  life,  and  no  alternative  or  con* 
tingent  disposition  is  made  of  them  whatever*  There  is  certainlj,  as  ob 
served  by  Lord  Eldon,  in  Brandon  ▼.  Robin»(m,  18  Yes.  432,  an  obvious 
distinction  between  a  disposition  to  a  man  until  he  becomes  banlcrupt,  and 
then  over,  and  an  attempt  to  give  him  property,  and  to  prevent  his  creditors 
from  obtaining  any  interest  in  it,  though  it  is  his  absolutely  for  life  or  in  fee. 
I  had  supposed  that  if  there  was  any  principle  well  settled  in  the  law  of  prop- 
erty, it  was  that  upon  any  gift  or  grant  of  a  beneficial  fee-simple  or  life-estate, 
wh(  ther  legal  or  equitable,  there  was  an  incident  pertaining  to  such  estates 
that  could  not  be  served,  and  that  was  the  right  and  power  of  the  donee  or 
grantee  to  alienate  the  estate,  and  to  charge  it  with  his  debts;  and  that  any 
attempt  to  restrain  the  exercise  of  such  ri$rht  and  power,  except  by  way  of 
cesser  or  limitation  over  of  the  estate,  would  be  regarded  as  repugnant  to  the 
estate,  and  therefore  without  effect.  This  is  certainly  the  well  establi sited 
doctrine  in  that  system  of  jurisprudence  from  which  we  derive  both  the  prin- 
ciples of  the  common  law  as  applied  here,  and  the  principles  and  doctrine  of 
trusts  as  applied  and  enforced  by  our  courts  of  cliancery.  And  it  is  an  unde- 
niable proposition  that,  as  a  general  rule,  courts  of  equity,  in  regard  to  trust- 
estates,  adopt  the  rules  of  law  which  are  applicable  to  legal  estates;  or,  in 
other  words,  in  regard  to  trusts,  the  analogy  to  estates  at  the  common  law  is 
not  only  followed,  as  to  the  rights  and  interests  of  the  cestui  qu£  trusty  but 
also  as  to  the  remedies  to  enforce,  preserve,  and  extinguish  those  lights  and 
interests.  1  Sand.,  Uses  &  Trusts,  269;  2  Story,  Eq.  Jur.  ^§  974a,  975. 
According  to  the  rule  of  the  English  law,  therefore,  whatever  rights  in  prop- 
erty a  man  may  acquire  and  hold  beneficially,  whether  legal  or  equitable,  he 
may  alienate;  and  it  is  equally  clear  that  wliatever  a  man  can  demand  of  his 
trustee  his  creaitors  may  demand  of  him.  And  this  is  upon  the  plainest 
principles,  of  morality  and  common  honesty,  as  well  as  upon  reason  and  a 
sound  public  policy.  As  I  have  already  stated,  there  is  no  reverter  to  the  es- 
tate of  tlie  testator,  or  limitation  over,  upon  any  attempted  alienation  or  seiz- 
ure of  the  interest  of  the  devisee  for  life,  by  creditors.  But  it  is  supposed 
that  the  interest  of  the  devisee  for  life  is  effectually  hedged  against  his  cred- 
itors by  the  simple  direction  that  the  rents  and  income  should  be  paid  "into 
his  own  hands,  and  not  into  another,  wlietlier  claiming  by  his  authority  or 
otherwise.*'  To  such  contention  I  cannot  assent.  The  whole  theory  and 
history  of  the  English  law  is  against  such  contention.  In  Co.  Litt.  223a,  Sir 
Edward  Coke  in  his  commentary  upon  section  360  of  Littleton,  which  treats 
of  conditions  against  alienations  as  being  void,  says:  '*The  like  law  is  of  a  de- 
vise in  fee  upon  condition  that  the  devisee  shall  not  alien;  the  condition  is 
void;  and  so  it  is  of  a  grant,  release,  confirmation,  or  any  otiier  conveyance, 
whereby  a  fee-simple  doth  pass.  For  it  is  absurd  and  repugnant  to  reason 
that  he,  that  hath  no  possibility  to  have  the  land  revert  to  him,  should  re- 
strain his  feoffee  in  fee-simple  of  all  his  power  to  alien.  And  so  it  is  if  a  man 
be  possessed  of  a  lease  for  yeai*s,  or  of  a  horse,  or  of  any  other  chattel,  r«ale 
or  personals,  and  give  or  sell  his  whole  interest  or  propertie  therein,  upon 
condition  that  the  donee  or  vendee  shall  not  alien  the  same,  tlie  same  is  void 
because  his  whole  interest  and  propertie  is  out  of  ium,  so  as  he  hath  no  possi- 
bilitle  of  a  reverter;  and  it  is  against  trade  and  tratlique,  and  bargaining  and 
contracting  between  man  and  man."  And  in  Butler*s  note  to  the  commen- 
tary on  tlie  next  section  of  Littleton,  it  is  said  tiiat  "a  power  of  suffering  a 
common  recovery,  and  of  levying  a  fine  within  the  statute  of  4  Hen.  VII.  and 
32  Hen.  YIII.,  is  so  inseparably  inherent  to  the  estate  of  a  tenant  in  tail  that 
any  condition  or  proviso  restraining  or  prohibiting  it  is  held  to  be  repugnant 
to  the  nature  of  the  estate,  and  therefore  void.''  Such  then  being  the  well- 
settled  and  established  principle  in  respect  to  the  grant  or  devise  of  estates  in 
fee-simple  or  fee-tail,  (and  this  I  do  not  understand  to  be  anywhere  contro- 
verted,) why  should  tliere  be  a  different  principle  applicable  to  estates  for  life? 
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The  reason  of  the  principle  against  restraint  of  alienation  and  liability  for 
debts  is  the  repugnancy  of  such  restraint  to  the  ordinary  rights  of  property, 
and*that  property  would  thereby  be  withdrawn  from  the  ordinary  rules  and 
channels  of  commerce  and  traffic  among  men.  Why  should  a  life-estate, 
either  legal  or  equitable,  be  tied  up  and  fettered,  it  may  bo,  for  the  greater 
part  of  a  century,  when  the  restraint  upon  alienation,  either  voluntary  or  by 
process  of  law,  of  an  estate  in  fee  or  fee-tail  will  not  be  tolerated  at  all?  The 
English  courts  have  consistently  and  steadily  refused  to  recognize  any  such 
distinction,  but  treat  the  right  of  alienation  and  liability  for  debts  as  insep- 
arable incidents  of  the  life-estate,  whether  limited  by  way  of  trust  or  other- 
wise, except  where  there  is  a  reverter  or  a  cesser  of  the  estate,  dependent 
upon  an  attempted  alienation  or  seizure  by  creditors.  This  was  laid  down 
by  Lord  Eldon  in  Brandon  v.  Robinsonj  supra,  not  as  a  novel  or  newly- 
invented  rule  of  property,  but  as  the  settled  law  of  England;  and  in  the  course 
of  his  opinion  he  referi-ed  to  the  old  case  of  Foley  v.  Bumell,  1  Brown,  Ch. 
274,  in  regard  to  which  he  said:  "A  great  variety  of  clauses  and  means 
were  adopted  by  Lord  Foley  with  the  view  of  depriving  the  creditors  of  his 
sons  of  any  resort  to  their  property;  biit  it  was  argued  here,  and,  as  I  thought, 
admitted,  that,  if  the  property  was  given  to  the  sons,  it  must  remain  subject 
to  the  incidents  of  property;  and  it  could  not  be  preserved  from  the  creditors, 
unless  given  to  some  one  else."  And  in  referring  to  this  attempt  on  the  part 
of  Lord  Foley  to  exclude  the  creditors  of  his  sons  by  the  nature  of  the  trusts 
created  under  his  will,  Charles  Butler,  the  distinguished  real-estate  lawyer, 
and  annotator  of  Coke  upon  Littleton,  in  note  132  to  that  work,  at  page  228 
6,  (published  in  1791,)  saya:  **The  illusory  nature  of  estates  and  trusts  of  this 
description  raises  a  powerful  objection  to  them  on  the  ground  of  policy;  nor 
are  they,  perhaps,  quite  reconcilable  to  some  of  the  fundamental  principles  of 
our  law.  Serious  consequences,  it  is  presumed,  would  ensue  their  coming 
into  general  or  even  frequent  use. " 

There  are  many  crises  in  which  the  rule  has  been  stated  and  applied,  but 
in  none  more  clearly  than  in  Rochford  v.  Hackman,  9  Hare,  475,  480,  by  the 
Vice-Chancellor  Sir  George  Turner.  In  that  case  he  says:  ''First,  property 
cannot  be  given  for  life  anymore  than  absolutely,  without  the  power  of  alien- 
ation being  incident  to  the  gift;  and  that  any  mere  attempt  to  restrict  the 
power  of  alienation,  whether  applied  to  an  absolute  interest  or  to  a  life-estate, 
is  void,  as  being  inconsistent  with  the  interest  given;  and,  secondly,  that  al- 
though a  life-interest  may  be  expressed  to  be  given,  it  may  well  be  determined 
by  an  apt  limitation  over."  He  further  declares:  "That  property  cannot  be 
given  for  life  any  more  than  absolutely,  without  the  power  of  alienation  being 
incident  to  the  gift,  appears  to  me  to  be  well  settled  by  the  cases  of  Brandon 
V.  Robinson,  18  Ves.  ^,  and  Graves  v.  Dolphin,  1  Sim.  ^.  In  both  of  those 
cases  there  were  gifts  for  life,  with  provisions  which  were  directed  against 
alienation,  but  in  neither  of  them  was  there  any  proviso  for  determining  the 
life-interest,  or  any  gift  over  in  the  event  of  alienation;  and  the  court,  in  each 
of  those  cases,  held  that  the  life-interest  continued;  and  these  cases  are  not, 
so  far  as  I  am  aware,  contravened  by  any  authority. "  In  both  the  cases  re- 
ferred to  the  directions  to  the  trustees  were  to  pay  over  to  the  legatees  for  life 
exclusively,  and  to  no  other  person,  the  income;  and  terms  of  the  most  direct 
and  explicit  character  were  employed  to  exclude  any  claim  on  the  part  of  cred- 
itors. But  notwithstanding,  the  legatees  for  life  becoming  bankrupt,  the  as- 
signees were  held  to  be  entitled  to  the  fund  for  the  benefit  of  creditors.  And 
so  are  many  other  cases  that  could  be  cited,  if  it  were  deemed  necessary. 

There  is  one  well-recognized  exception  to  the  general  rule  upon  this  subject, 
but  that  exception  is  stii  generis,  and  is  founded  upon  its  own  special  reasons 
and  policy.  That  exception  is  expressed  in  the  usual  clause  against  anticipa- 
tion, in  devises  to  and  settlements  upon  married  women,  introduced  in  the 
time  of  Lord  Chancellor  Thurlow,  for  their  special  protection.    This  excep- 
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tion,  and  the  reasons  for  it,  have  been  well  stated  by  the  late  master  of  the 
rolls,  Sir  George  Jbssel,  in  Buekton  v.  Hay^  11  Ch.  Div.  645.  In  that 
case,  the  master  of  the  rolls  said:  "In  the  first  place,  the  law  of  this  country 
says  that  all  property  shall  be  alienable;  but  there  has  been  one  exception  to 
that  general  law,  for  restraint  on  anticipation  or  alienation  was  allowed  in  the 
case  of  a  married  woman.  That  was  purely  an  equity  doctrine,  the  invention 
of  the  chancellor*s,  and  is,  as  I  have  said,  an  exception  to  the  general  law, 
which  says  that  property  shall  not  be  inalienable.  That  exception  was  justi- 
fied on  the  ground  that  it  was  the  only  way,  or  at  least  the  best  way,  of  giv- 
ing property  to  a  married  woman.  It  was  considered  that  to  give  it  to  her 
without  such  restraint  would  be,  practically,  to  give  it  to  her  husband,  and 
therefore,  to  prevent  this,  a  condition  .was  allowed  to  be  imposed  restraining 
her  from  anticipating  her  income,  and  thus  fettering  the  free  alienation  of 
her  property."  The  incorporation  of  this  exception,  and  the  reasoil  for  it, 
furnish  strong  proof,  not  only  of  the  existence  of  the  general  rule,  but  of  the 
vei7  special  circumstances  and  pressing  reason  under  which  an  exception  could 
be  allowed  to  that  general  rule.  It  is  certainly  not  the  fact,  as  has  been  some- 
times suggested,  that  the  English  cases,  to  which  I  have  referred,  introduced 
any  novel  doctrine  into  the  law.  On  the  contrary,  it  has  been  very  truthfully 
said,  that  they  simply  make  application  of  a  principle  older  than  Taltarum\8 
Case,  The  history  and  growth  of  the  English  law,  its  principles  and  rem- 
edies, as  they  have  been  formulated  from  time  to  time,  down  to  the  most 
recent  time,  prove  this.  Indeed,  the  great  merit  of  the  celebrated  rule  in 
8helley^8  Case  Is,  that  it  frustrates  all  unreasonable  restraints  upon  aliena- 
tion, and  renders  property  liable  for  debts.  As  said  by  Prof.  Gray,  in  his  ad- 
mirable little  treatise  on  the  Restraints  on  the  Alienation  of  Property,  g  168, 
those  cases  are  a  part  of  the  struggle  of  the  law  against  feudalism,  and  against 
the  attempt  to  give  the  enjoyment  of  wealth  without  its  responsibilities.  The 
course  of  legislation  in  this  state  aptly  illustrates  the  policy  and  shows  the 
same  tendency  to  unfetter  property  and  to  remove  all  restraints  upon  aliena- 
tion, and  to  subject  all  interest  in  property  to  the  debts  and  obligations  of  its 
owner.  Just  about  the  close  of  the  war  of  the  Bevolution,  we  find  the  act  of 
1782,  c.  23,  for  simplifying  the  method  of  docking  estates  tail;  and  four  years 
thereafter  we  have  the  act  of  1786,  c.  45,  directing  the  course  of  descents,  and 
converting  estates  tail  general  into  fee-simple  estates,  and  thus  rendering  such 
estates  liable  to  debts.  And  then  the  act  of  1810.  c.  160,  embodied  in  the 
Code,  art.  83,  §  12,  provides  that  any  and  all  equitable  estates  and  interest  in 
land,  etc.,  shall  be  liable  to  execution  for  debt;  and  that  any  purchaser  of 
such  equitable  estate  or  interest  shall,  upon  payment  of  the  purchase  money, 
be  entitled  to  an  assignment  or  conveyance  of  such  equitable  interest,  etc. 
There  is  no  exception  from  the  operation  of  this  act  provided  for,  not  even 
the  estates  of  married  women ;  though,  as  to  the  latter,  such  exception  was 
unnecessary,  for  as  the  law  stood  at  that  time  executions  did  not  issue  against 
married  women.  This  legislation  plainly  shows  that  it  was  the  object  and 
policy  of  the  legislature  to  render  all  estates  liable  for  debt  except  such  as 
might  be  exempt  by  express  statutory  provision.  To  allow  life-estates, 
whether  legal  or  equitable,  or  whether  of  the  value  of  one  hundred  dollars  or 
of  one  million  dollars,  (because  if  it  can  be  of  one  amount  it  may  be  of  the 
other,)  to  be  withdrawn  from  the  operation  of  the  law,  does  seem  to  me,  with 
due  respect  to  the  opinion  of  others,  to  be  plainly  in  contravention  of  the 
policy,  if  not  the  very  letter  and  spirit,  of  the  statute.  That  the  intention  of 
the  testator,  if  not  contrary  to  law,  is  to  govern  in  the  disposition  of  his 
estate,  is  certainly  a  well  settled  principle.  But  that  this  is  always  subject 
to  the  condition  that  no  principle  or  positive  provision  of  law  can  be  violated 
or  disregarded  by  the  testator,  is  equally  well  settled.  He  cannot  create  an 
estate  and  clog  the  power  of  alienation,  or  relieve  it  from  liability  for  debts, 
any  more  than  he  can  create  a  perpetuity  by  an  executory  devise  after  an  in- 
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definite  failure  of  issue,  or  after  any  other  future  event  that  may  not  happen 
until  after  a  life  or  lives  in  being,  and  twenty-one  years  afterwards.  A  man 
may  direct  the  disposition  of  his  estate  after  his  death,  but  this  must  be  done 
in  subjection  to  the  established  rules  of  law.  Indeed,  no  system  of  law  can 
be  founded  in  wisdom  or  sound  public  policy  that  allows  restraints  upon  alien- 
ation, or  which  allows  property  to  be  withdrawn  from  commerce  and  ren- 
dered, free  from  the  horest  obligations  of  its  owner.  Property  is  the  basis  of 
lousiness  confidence;  and  any  law  that  destroys  the  basis  ot  that  confidence  is 
detrimental  to  the  public  good.  Any  such  law  restrictive  of  alienation  or 
liability  for  debts  operates  to  detract  from  the  general  utility  and  actual  value 
of  property.  Moreover,  it  is  an  encouragement  of  idleness  and  of  a  lack  of 
enterprise;  and,  worst  of  all,  it  fosters  a  class  who  become  habitually  reckless 
and  indifferent  to  their  honest  obligations,  from  a  sense  that  they  are  in- 
trenched beyond  the  reach  of  the  law.  And  if  the  principle  of  exclusion  of 
all  liability  for  debts  can  be  effectually  annexed  to  property,  without  any 
cesser  of  the  estate,  as  means  of  protection  against  the  improvidence  of  some, 
it  must  be  allowed  in  respect  to  all;  and,  with  such  principle  established,  we 
may  well  anticipate  that  before  many  years  no  inconsiderable  portion  of  the 
property  of  the  state,  both  real  and  personal,  will  be  fettered  with  such  re- 
striction as  that  attempted  to  be  imposed  in  this  case. 

It  appears  that  there  are  a  few  state  courts,  prominent  among  which  are 
the  courts  of  Pennsylvania  and  Massachusetts,  by  which  trusts,  popularly 
known  as  spendthrift  trusts,  whereby  restrictions  upon  alienation  and  the 
liability  for  debts  of  the  devisee  or  legatee  for  life,  have  been  supported.  But, 
until  this  case,  no  such  trust  has  even  received  the  sanction  of  this  court; 
and  the  trust  maintained  in  this  case  is  purely  one  of  judicial  establishment. 
It  ia  supposed,  however,  that  the  recent  case  of  Nichols  v.  Baton,  91  U.  S. 
716,  has  furnished  authority  for  the  rejection  of  the  doctrine  of  the  English 
courts  and  the  adoption  of  this  species  of  trusts  in  this  state.  But  what  was 
said  in  that  case,  in  regard  to  such  trusts,  was  entirely  obiter,  and  was  in  no 
manner  required  for  the  decision  of  the  case  as  actually  presented  for  decision. 
It  furnishes,  therefore,  no  authority  for  the  decision  of  this  court.  There,  the 
mother  of  the  bankrupt  had  bequeathed  to  him  by  will  the  income  of  a  fund, 
coupled  with  a  provision  in  the  trust  that  on  his  bankruptcy  or  insolvency  the 
legacy  should  cease  and  go  to  his  wife  or  children,  if  he  had  any,  and,  if  not, 
it  should  lapse  into  the  general  fund  of  the  testatrix's  estate  and  be  subject  to 
other  dispositions.  The  assignee  of  the  bankrupt  sued  to  recover  the  interest 
bequeathed  to  the  bankrupt,  on  the  ground  that  this  condition  was  void,  as 
being  against  public  policy.  But  the  supreme  court  held,  upon  the  case  thus 
presented,  that  the  condition  upon  the  happening  of  which  the  interest  be- 
queathed to  the  son  was  to  cease,  was  valid  and  effectual,  and  that  no  rights 
of  creditors  were  violated  thereby,  nor  any  principle  of  policy  contravened. 
This  Wiis  the  case  actually  presented,  and  with  the  decision  of  that  case  so 
presented,  this  court  has  said  it  could  make  no  question  whatever.  Warner 
V.  Rice,  66  Md.  443,  8  Atl.  liep.  84.  It  was  strictly  in  accordance  with  both 
the  English  and  American  authorities.  It  was  the  case  thus  presented,  and 
nothing  more,  that  was  approved  by  the  same  learned  court  in  Hyde  v.  Woods, 
94  U.  8.  528.  But,  after  deciding  the  case,  and  showing  that  the  bequest  was 
in  all  respects  valid,  the  learned  justice  who  delivered  the  opinion  proceeds  to 
refer  to  and  remark  upon  the  decisions  of  certain  state  courts  that  hold  a  doc- 
trine different  from  that  h»-ld  by  the  English  courts.  And,  in  conclusion,  he 
said:  ''We  are  not  called  upon  in  this  connection  to  say  how  far  we  would 
feel  bound,  in  a  case  originating  in  a  state  where  the  doctrine  of  the  English 
courts  had  been  adopted  so  as  to  become  a  rule  of  property,  if  such  a  proposi- 
tion could  be  predicated  of  a  rule  like  this.  Nor  has  the  time  which  the  pres- 
sure of  business  in  this  court  authorizes  us  to  devote  to  this  case  permitted  any 
further  examination  into  the  decisions  of  the  state  courts.     We  have  indicated 
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our  views  in  this  matter  rather  to  forestall  the  inf  erenee  that  we  recognize  the 
doctrine  relied  on  by  appellants*  and  not  much  controverted  by  opposing  coun- 
seU  than  because  we  have  felt  it  necessary  to  decide  it,  though  the  judgment 
of  the  court  may  rest  equally  weU  on  either  of  the  propositions  which  we  have 
discussed.  We  think  the  decree  of  the  cou^t  below  may  be  satisfactorily  af- 
firmed on  both  of  them.  **  It  is  manifest,  I  think,  from  this  passage  from  the 
opinion,  that  what  was  said  by  the  learned  justice,  in  apparent  approval  of 
the  American  cases  cited  by  him,  was  merely  obiter,  and  was  not  really  in- 
tended to  be  anything  more.  The  case  originated  in  the  state  of  Rhode  Island, 
and  the  appeal  was  from  the  circuit  court  for  the  distnct  of  that  state.  In 
that  state  thi*  doctrine  of  the  English  courts  prevails  to  its  full  extent  and 
without  qualification,  and  is  therefore  a  rule  of  property  in  that  state.  In 
Tillinghctst  v.  Bradford,  5  R.  I.  205,  cited  both  in  the  argument  and  in  the 
opinion  in  NU:hoU  v.  Baton,  the  supreme  court  of  RliOile  Island  held,  in  ref- 
erence to  a  devise  in  trust  for  life  of  an  income,  to  be  paid  to  the  devisee  and 
not  to  his  assigns  or  to  others,  that  an  assignee  for  the  benefit  of  creditors 
was  entitled  to  have  the  income  paid  over  to  him.  The  court,  in  its  opinion, 
said:  "This  has  been  the  settled  doctrine  of  a  court  of  chancery,  at  least  since 
Brandon  v.  Robinson,  18  Yes.  429,  and,  in  application  to  such  a  case  as  this> 
is  so  honest  and  just  that  we  would  not  change  it  if  we  could.  Certainly  no 
man  should  have  an  estate  to  live  on,  but  not  an  estate  to  pay  his  debta  with. 
Certainly  property  available  for  the  purposes  of  pleasure  or  profit  should  be 
also  amenable  to  the  demantls  of  Justice.  But  there  are  other  reasons  that 
preclude  the  inference  that  the  court,  in  Nichols  v.  Baton,  intended,  in  what 
was  said  in  regard  to  the  American  as  distinguished  from,  the  English  doc- 
trine, to  announce  a  definite  judgment  upon  the  subject.  It  is  not  to  be  sup- 
posed that  the  court  would,  upon  a  question  of  such  great  general  importance, 
undertake  to  examine  authorities  and  formulate  a  definite  conclusion,  with- 
out making  the  least  reference  to  its  own  opinion  rendered  but  a  few  years 
before  in  the  case  of  Nichols  v.  Levy,  5  Wall.  483.  In  that  case  the  authori- 
ties, both  Enulish  and  American,  were  brought  to  the  attention  of  the  court, 
and  it  was  said  in  the  opiniim,  with  the  apparent  concurrence  of  the  entire 
court,  that  **It  is  a  settled  rule  of  law  that  the  beneficial  interest  of  the  cestui 
que  trust,  whatever  it  may  be,  is  liable  for  the  payment  of  his  debts.  It  can- 
not be  so  fenced  about  by  inliibitions  and  restrictions  as  to  secure  to  it  the 
inconsistent  characteristics  of  right  and  enjoyment  to  the  beneficiary  and  im- 
munity from  his  crcditoi-s.  A  condition  precedent  that  the  provision  shall 
not  vest  until  his  debts  are  paid,  and  a  condition  subsequent  that  it  shall  be 
divested  and  forfeited  by  his  insolvency,  with  a  limitation  over  to  another 
person,  are  valid,  and  the  law  will  give  them  full  effect.  Beyond  this,  pro- 
tection from  the  claims  of  creditors  is  not  allowed  to  go.*'  And  in  support  of 
this  proposition  were  cited  by  the  court  many  of  the  Ens:lish  cases,  and  some 
of  the  American,  and,  in  addition,  2  Story,  Eq.  Jur.  §  974a,  where  the  doc- 
trine is  fully  stated,  in  accordance  with  the  English  authorities,  as  the  settled 
law. 

The  length  of  this  opinion  renders  it  necessary  that  I  should  refrain  from 
making  special  reference  to  the  many  American  decLiions  upon  this  subject; 
but  they  have  been  fully  collated  and  ably  reviewed  by  Prof.  Gray  in  his 
treatise  on  the  Restraints  on  Alienation  of  Property;  and  h-  has  shown  bey<md 
question  that  the  great  preponderance  of  Ameilcan  autiiority  is  in  support  of 
the  doctrine  as  maintained  by  the  English  courts.  There  is  one  case  to  which 
I  will  refer,  and  that  is  Bank  v.  Adams,  183  Mass.  170,  much  relied  on  in 
this  case.  That  case,  as  it  appears  to  me,  is  somewhat  remarkable,  though  I 
do  not  perceive  that  it  has  much  application  to  the  case  before  us.  In  the 
opinion  of  the  court  it  is  conceded,  that,  by  the  rules  of  the  common  law, 
such  restraint  upon  alienation  or  liability  for  debts  as  was  there  imposed, 
would  not  be  valid.  ''But,"  says  the  court,  "the  reasons  of  the  rule  do  not 
v.l6A.nos.2,8— 7 
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apply  in  the  case  of  a  transfer  of  property  in  trust.  By  the  creation  of  a  trust 
like  the  one  before  us,  the  trust  property  passes  to  the  trustee  with  all  its  in- 
cidents and  attributes  unimpaired.  He  takes  the  whole  legal  title  to  the 
property,  with  the  power  of  alienation;  the  cestui  que  trust  takes  the  whole 
legal  title  to  the  accrued  income  at  the  moment  it  is  paid  over  to  him.  Nei- 
ther the  principal  nor  the  income  is  at  any  time  inalienable."  Now,  if  the 
learned  court  intended,  by  what  was  said  by  it,  to  lay  it  down  as  a  general 
principle  that  in  any  and  all  cases  where  the  legal  estate  may  be  vested  in  a 
trustee,  the  power  of  alienation  exists,  iiTespective  of  the  special  nature  of 
the  trust  declared,  and  though  alienation  might  be  a  breach  of  that  trust,  and 
that  therefore  the  rule  against  restraints  on  alienation  would  not  be  violated, 
such  proposition,  I  submit,  weuld  not  stand  the  test  of  reason.  The  trustee 
holds  the  legal  estate  to  serve  the  purposes  of  the  trusts;  and,  except  under 
special  authority  given,  he  cannot  alienate  the  legal  estate  without  committing 
a  breach  of  trust,  and  the  alienee  would  take  the  estate  subject  to  the  trust, 
and  the  conveyance  be  liable  to  be  set  aside.  As  I  understand  it,  it  is  because 
the  beneficial  and  substantial  ownership  of  property,  though  the  legal  estate 
may  be  in  another,  who  is  required  to  hold  for  the  benefit  of  such  substantial 
owner,  is  attempts  to  be  secured  to  the  use  and  enjoyment  of  the  real  bene- 
ficiary, exclusive  of  the  ordinary  incidents  of  property,  that  the  rule  against 
such  restraint  applies  as  well  in  equity  as  at  the  common  law.  Equitable  as  well 
as  legal  estates  are  property,  and  both  species  of  estates  are  subject  to  the 
laws  of  property;  and  by  those  laws  both  species  of  estates  are  alike  subject 
to  the  law  Of  alienation,  and  are  liable  to  the  debts  of  the  real  owner.  If  then 
there  be  reason  and  policy  for  the  support  of  the  rule  against  the  restraint  of 
alienation  at  the  common  law,  as  is  conceded  by  the  court  in  Bank  v.  Adams, 
I  do  not  understand  why  the  same  reason  and  policy  do  not  apply  in  the  case 
of  a  transfer  of  property  in  trust.  Nor  is  it  a  matter  of  much  consolation  to 
creditors  to  know  that  the  cestui  que  trust  takes  the  legal  title  to  the  accrued 
income  of  the  estate  from  the  moment  it  is  paid  over  to  him,  and  that  he  is 
thereby  enabled  to  put  it  in  his  pocket  in  open  defiance  of  tlie  demands  of 
justice;  though  it  be  true,  he  is,  from  that  moment,  at  liberty  to  dispose  of  it 
as  he  may  think  proper. 

•2.  But  suppose  the  law  to  be  as  contended  for  by  the  appellant, — that  it  is 
competent  to  a  testator  or  the  founder  of  a  trust,  by  the  use  of  apt  terms,  to 
exclude  the  power  of  alienation  by  the  cestui  que  trust  for  life,  and  all  liabil- 
ity for  his  debts, — the  question  then  arises,  has  such  restriction  been  ef- 
fectually imposed  in  this  case?  As  has  been  noticed,  the  only  terms  in  the 
devise  upon  which  reliance  is  placed  for  excluding  the  rights  of  the  creditora, 
are  those  employed  in  the  direction  to  the  trustee,  that,  after  certain  deduc- 
tions for  necessary  purposes  of  the  farm,  the  net  rents  and  profits  shall  be 
paid  into  the  hands  of  the  son,  '*and  not  into  another,  whether  claiming  by 
his  authority  or  otherwise,"  so  long  as  the  son  shall  live.  The  trustee  is 
given  no  discretion,  and  the  devise  is  to  the  son  absolutely  for  life.  Accord- 
ing to  all  authority,  the  exclusion  of  the  right  of  alienation,  and  the  liability 
for  debts,  can  only  be  affected,  if  at  all,  by  the  use  of  very  clear  and  explicit 
terms.  Here,  the  direction  is  only  as  to  the  mode  of  payment  to  the  cestui 
que  trust,  I  have  found  no  well  considered  case,  even  in  the  case  of  married 
women,  in  regard  to  whom  such  restrictions  may  be  imposed,  where  such 
terms  as  are  here  used,  have  been  held  to  have  such  operation.  In  Brandon 
v.  Robinson,  supra,  Lord  Eldon  said  "the  old  way  of  expressing  a  trust  for 
a  married  woman  was,  that  the  trustee  should  pay  into  her  proper  hands,  and 
upon  her  own  receipt  only;  yet  this  court  always  said  she  might  dispose  of 
that  interest  and  her  assignee  would  take  it;  as,  if  there  was  a  contract,  en- 
titling the  assignee,  this  court  would  compel  her  to  give  her  own  receipt, 
if  that  was  necessary,  to  enable  him  to  receive  it."  And  certainly,  if  a 
cestui  que  trust  can  assign  the  interest,  that  interest  can  be  made  liable  for 
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his  debts.  The  same  principle  Is  clearly  stated  by  Judge  Story,  in  2  Eq.  Jar. 
§§  1382a»  1383.  And  in  the  case  of  Aeton  v.  White,  1  Sim.  &  S.  429,  it  was 
held  by  Sir  John  Leach,  Y.  C,  that  a  devise  to  trustees  for  the  separate  use, 
with  a  direction  to  pay  the  rents,  income,  or  interest,  from  time  to  time  Into 
the  proper  hands  of  the  cestui  que  trust  for  life,  (the  wife  of  the  devisor,)  was 
not  sufficient  to  impose  the  restriction,  though  the  words,  "and  not  other- 
wise, and  that  the  receipt  of  the  cestui  que  trust  alone  for  what  shall  be  paid 
into  her  proper  hands  shall  be  sufficient  discharge,"  were  added.  The  prin- 
ciple is  settled  that  such  restriction  will  not  be  implied  from  any  ambiguous 
expressions,  but  must  be  declared  in  express  terms,  or  be  deducible  from 
words  that  admit  of  no  doubt  whatever.  The  words  here  are  not  free  of  am- 
biguity. 

I  am  of  opinion,  therefore,  upon  both  grounds,  that  the  fund  was  attach- 
able for  the  debts  of  the  cestui  que  trust;  and  under  the  facts  agreed  on,  I 
can  perceive  no  difficulty  in  rendering  judgment  of  condemnation,  according 
to  the  practice  recognized  in  Early  v.  Dorsett,  45  Md.  462.  Tiie  judgment 
below,  according  to*  my  view,  ought  to  be  reversed. 


(60  Vt.  401) 

In  re  Dick£RSON  et  al. 
{Supreme  Court  of  Errors  of  ConnectUmU    1887.) 
For  majority  opinion,  see  10  Atl.  Rep.  194. 

Park,  C.  J.,  (dissenting,)  While  agreeing  with  my  brethren  in  the  g:en- 
eral  principle  which  they  apply  to  this  case,  I  think  they  err  in  their  applica- 
tion of  it,  and  I  am  unable  to  arrive  at  the  conclusion  which  they  have  reached. 
The  first  rule  in  the  construction  of  wills  is  to  ascertain,  if  possible,  and  give 
effect  to,  the  intent  of  the  testator.  All  other  rules  give  way  before  this  pre- 
dominating and  decisive  one.  The  principle  which  the  majority  of  the  court 
invoke  is  an  important  one,  and  has  its  place,  but  I  think  must  be  treated  as 
entirely  subordinate  to  the  rule  that  the  testator's  intent,  where  it  can  be  as- 
certained, shall  govern.  I  consider  the  present  inquiry  to  be  wholly  one  as 
to  the  real  intent  of  the  testatrix.  In  this  case  the  testatrix  gave  to  her 
nephew,  Gershom  B.  Bradley,  all  her  real  estate  in  Westport.  She  then  gives 
all  the  remainder  of  her  estate,  real  and  personal,  to  six  relatives,  of  whom 
Bradley  was  one.  She  thus  disposed  of  all  her  property,  leaving  no  part  of  it 
intestate,  so  that  no  necessity  arises  for  applying  any  arbitrary  rule  to  avoid 
partial  intestacy.  The  question  becomes  the  simple  one,  what  she  intended 
by  her  "real  estate  in  Westport."  It  appears  from  the  finding  that  at  the 
time  she  made  her  will,  in  the  year  1856,  she  owned  a  homestead  and  real 
estate  connected  with  it  in  Westport,  which,  after  her  death,  was  appraised 
at  $2,350.  It  is  of  course  entirely  clear  that  she  intended  at  this  time  to  give 
to  Bradley  this  real  estate,  and  this  only.  She  at  that  time  owned  no  other 
real  estate,  except  a  small  quantity  in  an  adjoining  town.  But  in  1860,  four 
years  after  the  will  was  made,  a  note  for  $3,000  was  distributed  to  her  as  a 
part  of  her  father's  estate,  which  note  was  secured  by  a  mortgage  on  a  farm 
in  Westport.  This  mortgage,  in  1877,  she  foreclosed,  and  thereby  became  the 
owner  of  the  farm,  which  was  covered  by  the  mortgage.  She  died  in  1885, 
having  made  no  change  in  her  will.  It  is  very  clear  that  it  will  not  do  to 
argue  that  she  deliberately  decided  to  make  no  change  in  her  will  with  the  in- 
tent that  this  farm  should  go  with  her  other  real  estate  in  Westport  to  Brad- 
ley, for  the  principle  which  the  majority  of  the  court  apply  to  the  case  would 
be  equally  applicable  and  controlling  if  she  had  died  after  her  father,  but  be- 
fore his  estate  had  been  distributed,  or  if  she  had  become  insane  immediately 
after  the  will  was  made,  and  this  note  and  mortgage  had  come  into  the  hands 
of  her  conservator,  and  the  foreclosure  had  been  procured  by  him.  It  is  a 
rule  of  constant  application  that  where  the  intention  of  a  testator  is  doubtful 
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the  inquiry  after  it  may  be  helped  by  considering  all  the  circnrostances  at- 
tending the  making  of  tlie  will;  in  other  words,  tliat  the  court  should  place 
itself  precisely  in  his  place,  and  look  out  as  he  did  upon  his  property  and  the 
objects  of  his  bounty;  and  the  will,  for  the  purpose  of  determining  its  mean- 
ing; is  always  read  in  the  light  of  the  then  existing  facts.  Indeed,  this  court 
held  i  Colt  v.  Colt,  82  Conn.  422,  that  where  parts  of  a  will  have  been  re- 
voked by  a  codicil,  so  as  in  law  no  longer  to  exist,  and  so  that  the  will,  if 
regarded  as  speaking  at  the  time  of  the  testator's  death,  must  be  entirely 
silent  as  to  these  discarded  clauses,  the  latter  may  yet  be  read  with  tlie  rest 
for  the  purpose  of  ascertaining  the  testator's  intent  in  the  clauses  which  he 
has  retained.  It  is  impossible  to  doubt  that  the  testatrix  really  intended  to 
give  Bradley  the  real  estate  owned  by  her  in  Westport  in  1856,  and  that  every- 
thing else  that  she  had  or  should  ever  have  should  go  into  her  residuary  be- 
quest. Why  should  not  this  clear  intent  prevail?  Why  should  any  artidcial 
rule  be  brought  in  and  given  a  strained  application,  when  its  only  effect  is  to 
defeat  this  actual  intent  of  the  testatrix?  It  seems  clear  to  me  that  that  in- 
tent should  prevail  and  be  sustained  by  the  decision  of  th*e  court. 


(66  Conn.  228) 


Drew  v,  Edmunins  et  alJ 
(Suvreme  Court  of  Vermont.    Windsor.    September  8, 1888.) 

1.  Sals— WABaA.NTT~REPBBSEirrATI0N8. 

In  the  sale  of  an  engine  and  boiler,  the  vendor^s  declarations  as  to  their  quality 
constitute  a  warranty  mat  they  are  as  described,  when  the  declarations  are  relied 
on  by  the  buyer  as  the  basis  of  the  contract,  and  the  vendor  so  understands  it.* 
d.  Samb— Latent  Defects. 

A  defect  in  a  steam-chest,  readily  discernible  on  taking  off  the  cover,  is  not  a  la- 
tent defect. 
a.  Same— Articles  Bufflied  in  Plage  of  DEFsoTrvE  Ones. 

The  plaintiff  sold  an  engine  and  boiler,  with  the  fittings,  to  the  defendants,  and 
received  the  pay  therefor;  and,  when  the  plaintiff  learned  that  there  was  difflcalty 
with  the  governor,  he  made  a  proposition  to  furnish  another,  and  take  back  the 
old  one,  at  a  difference  of  $45,  which  offer  was  accepted  without  condition.  Held 
that,  though  defendants  were  entitled  to  damages  under  a  plea  of  breach  of  war- 
ranty for  defects  in  the  engine,  plaintiff  was  entitled  to  recover  the  $45,  on  the 
ground  that  the  acceptance  was  according  to  the  terms  of  the  offer. 
4.  Set-Off  and  Oountbb-Claim— When  Alix>wablb. 

A  plaintiff  who  has  made  two  parties  defendants  is  in  no  situation  to  deny  a  coun- 
ter claim,  on  the  ground  that  It  did  not  accrue  to  both,  and  when  he  had  always 
treated  the  deal  as  with  both. 

Exceptions  from  Windsor  county  court;  Tyler,  Judge. 

AsitumpHit,  Plea,  non  assumpsit,  and  two  pleas  in  olfset.  Heard  on  a  ref- 
eree's repoi-t,  December  term,  18S7.  Judgment  pro  forma,  and  without  hear- 
ing, as  follows:  The  exceptions  are  overruled.  The  plaiutitf  has  judgment 
against  the  defendants  for  the  item  of  ;i^84.41,  and  intereat  from  February  10, 
1881,  to  December  6, 1887,  making  8120;  and  the  delendants,  on  tlieir  plea  in 
offset,  liave  judgment  against  the  plaintiff  for  9212.34  as  of  the  same  date; 
and  judgment  entered  lor  the  defendant  to  recover  of  the  plaintiff  the  balance 
between  said  sums,  being  ;$92.34.  Tlie  referee  found  substantially  as  follows: 
"S.  C.  Forsaith,  one  of  the  plaintiffs,  deceased  after  the  commencement  of 
this  suit.  In  the  fall  of  1880,  Wm.  H.  Edmunds,  one  of  the  defendants,  de- 
sired to  build  a  steam  saw-mill,  and  arranged  with  Nelson  Ellison,  the  other 

>  Reported  by  Benter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 

*For  representations  held  to  constitute  warranties  on  sales  of  chattels,  see  McClin- 
tock  V.  Emick,  (Ky.)  7  S.  W.  Rep.  908,  and  note.  On  the  sale  of  an  article  for  a  par- 
ticular purpose,  a  warrant  is  implied  that  it  is  flt  for  that  purpose.  Manufacturing 
Co.  V.  Williams,  (Ark.)  8  8.  W.  Rep.  517,  and  note.  As  to  warranties  Implied  on  sales  * 
of  chattels,  and  for  representations  held  to  amount  to  warranty,  see  Fogg's  Adm'r  v* 
Bodgers,  (Ky.)  2  S.  W.  Rep.  2^,  and  cases  cited  in  note;  Schroeder  v.  Trubee,  35  Fed. 
Rep. — . 


Digitized  by 


Google 


Vt.l  DBEW  V.  EDMUNDS.  101 

defendant,  to  furnish  him  the  money  with  which  to  purchase  a  boiler  and  en^ 
ffine  to  propel  such  mill;  and  the  boiler  and  engine  were  to  be  billed  to  him* 
Ellison,  and  to  be  and  remain  his  property  until  paid  for  by  said  Edmunds. 
Edmunds,  having  received  a  catalc^ue  <^  boilers  and  engines  kept  by  the 
plaintiffs  for  sale,  went  to  their  place  of  business  at  Manchester,  N.  H.,  with 
the  view  of  purchasi  ng  a  boiler  and  engine  of  them.  They  had  a  certain  boiler 
at  their  shop  in  Manchester,  and  an  engine  at  Bridgeport,  Conn.,  both  of 
which  were  second»hand,  and  described  in  the  catalogue  which  Edmunds  had 
received  from  the  plaintiffs.  Tliey  offereii  these  to  Edmund^  with4ihe  requi- 
site machinery,  couplings,  pipes,  etc.,  to  put  them  in  0|)eration,  at  a  certain 
price,  and  requested  him  to  go  to  Bridgeport,  and  s^^e  the  engine;  but  Edmunds 
replied  that  he  had  no  knowledge  of  suci)  property,  and,  if  he  bought  it,  he 
should  rely  upon  their  description  of  it.  He  also  told  the  plaintiffs  for  what 
purpose  he  wanted  the  boiler  and  engine.  He  also  told  them  he  w^as  not  pre- 
pared to  accept  their  offer  at  chat  time,  but  that  he  desired  to  consult  Ellison 
on  the  subject,  and  that  he  would  go  home  and  consult  him,  and  let  them 
know  in  a  few  days  whether  their  offer  would  be  accepted,  and  which  outfit 
he  would  take,  two  having  been  offered.  The  offer  referred  to  is  contained  in 
a  letter  addressed  to  Nelson  Ellison,  Bethel,  Yt.,  and  in  which  were  the  fol- 
lowing descriptions:  « Pulley  has  been  cracked,  but  strongly  mended.  The 
bed  is  13  ft.  x  27  in. ;  has  been  cracked,  but  well  patched,  and  is  strong  as  even 
Engine  in  good  order,  and  complete  wiih  all  its  parts,  including  governor;  been 
overhauled,  and  put  in  good  working  order ;  a  bargain.  Price  $425.  *  *  We  offer 
you  our  boiler  No.  4,233,  repaired,  tested,  *  «  «  complete,  ready  to  set  up,* 
etc."  The  offer  contained  in  the  letter  was  accepted,  and  the  engine  and  ma- 
chinery were  shipped  December  4, 1880,  to  Ellison,  at  Bethel,  Yt.,  and  were 
taken  by  said  Edmunds,  and  set  up  and  put  in  operation.  It  was  fouiid  that 
tiie  injector  was  too  small  for  the  boiler,  and  that  the  governor  was  not  suitable 
for  an  engine  running  a  saw-mill.  On  learning  this  from  the  defendants,  the 
plaintiffs  took  out  the  old  injector,  and  put  m  a  new  one,  and  charged  on  their 
specification  in  this  action  $103.30.  and  gave  credit  for  the  old  one,  $38.70. 
**But,  as  1  find  that  the  first  injector  furnished  was  too  small  to  supply  this 
boiler  with  water,  and  the  plaintiffs'  contract  required  them  to  furnish  a  suit-^ 
able  injector,  1  have  disallowed  all  these  items  of  debt  and  credit.  There  was 
also  trouble  with  the  govenior  to  the  engine,  as  before  stated;  and  said  fore- 
man of  the  plaintiffs  had  his  attention  called  to  it,  when  at  the  mill  changing 
injector,  and  then  told  Edmunds  that  it  was  not  suitable  for  his  business. 
After  their  foreman  returned,  the  plaintiffs,  on  the  22d  day  of  February.  1881, 
addressed  a  letter  to  tde  defendant  Ellison,  and  among  other  things  making 
this  offer:  'As  to  the  regulator  [governor]  itself,  it  would  work  well  enough 
on  an  engine  running  steadily,  as  this  did  before,  not  running  so  uneven,  as 
you  do,  in  feeding  on  to  a  log  full  size  of  your  saw,  then  out  of  your  log  with 
nothi  ng  on,  and  we  fear  will  trouble  you.  Our  foreman  took  the  proper  meas- 
ures, so,  if  you  desired,  we  could  get  out  and  fit  here  a  new  governor,  and  send 
you.  With  valves  and  fittings,  all  new,  best  the  country  affords,  at  a  differ-* 
ence  of  $45.00  between  these  new  and  your  old  governor  and  parts.'  Ellison 
made  no  reply  to  this  offer,  but  sent  the  letter  to  Edmunds,  who  on  the  28th 
day  of  February  telegraphed  said  firm  from  Bethel  as  follows:  *8end  gov- 
ernor and  fittings  to-morrow,  express,  without  fail;  reply  to-night;*  thereby 
accepting  the  offer.  Inasmuch  as  Edmunds  told  the  plaintiffs  he  wanted  this 
engine  to  run  a  saw-mill,  and  they  sold  it  for  that  purpose,  I  think  they  were 
bound  to  furnish  the  engine  with  a  suitable  governor  for  that  purpose,  and 
so  find  subject  to  tlie  opinion  of  the  court.  If  the  court  should  hold  other- 
wise, or  should  also  find  tliat  the  claim  of  the  defendants  that  the  plaintiffs 
were  under  obligations  to  furnish  them  a  suitable  governor  with  the  engine 
for  operating  a  saw-mill  was  waived  or  settled  by  the  acceptance  of  their  offer 
by  Edmunds  as  aforesaid,  I  then  allow  the  item  of  $45  for  the  governor*  and 
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disallow  the  item  of  $1.20  for  work  on  the  same.  Interest  is  also  to  be  allowed 
on  said  item  of  $45  from  April  1»  1881;  otherwise  I  disallow  both  said  items. 
Soon  after  the  new  governor  had  been  put  on  to  the  engine,  it  was  discovered 
that  the  steam-chest  of  the  engine  was  out  of  repair,  and  leaked  so  badly  as  to 
very  much  lessen  the  power  of  the  engine.  Edmunds  tried  to  get  along  with 
it,  by  wedging  it  up  and  repacking  it,  but  could  only  saw  in  his  mill  about 
2,500  feet  a  day  with  the  same  help  that,  after  Ihe  engine  had  been  repaired, 
he  sawed,  as  the  evidence  shows,  10,000  feet  per  day.  On  taking  off  the  cover 
to  the  steam-chest,  it  was  discovered  that  the  latter  had  been  badly  eaten  by 
steam,  and  had  been  fixed  up  with  red  lead  or  putty.  Edmunds  managed  to 
saw  out  his  logs  that  winter  and  spring,  but  the  next  November  he  took  liis 
engine  or  portions  of  it  to  the  shop  of  David  Shortsleeves,  at  Rutland,  for  re- 
pairs. On  examining  the  steam-chest,  it  was  found  to  be  so  badly  eaten  that 
it  could  not  be  repaired  so  as  to  do  much  service,  and  a  new  steam-chest  was 
made  for  the  engine.  This  defect  in  the  steam-chest  was  not  visible  until 
cover  was  removed.  From  the  evidence,  I  find  that  the  engine  was  not  in 
good  order  and  complete  in  all  its  parts,  etc.,  nor  had  it  been  put  in  good  work- 
ing order  when  shipped  from  plaintiffs'  place  of  business,  according  to  the 
printed  description  of  the  same  aforesaid.  I  also  find  that  it  would  have  cost 
to  put  it  in  such  order  or  repair,  as  required  by  the  said  printed  description  of 
the  same,  $150  in  addition  to  the  governor  furnished  by  the  plaintiffs  as  afore- 
said, and  with  which  sum  the  plaintiffs  are  chargeable  under  their  contract  or 
warranty.  I  also  find  that  the  said  Edmunds  ordered  of  the  plaintiffs  certain 
other  machinery,  belting,  work,  ete.,  it  being  items  Nos.  2, 3,  4,  5,  6,  7,  8,  9, 10, 
11,  and  12.  as  numbered  and  grouped  in  the  plaintiffs'  specifications,  amount- 
ing in  all  to  $84.41,  at  the  agreed  price  to  be  charged  therefor.  *  *  *  i 
further  find  that  the  descriptions  of  said  boiler  and  engine,  and  the  representa- 
tions as  to  their  condition  and  state  of  repair,  contained  in  said  printed  slips 
upon  said  Exhibit  18,  constituted  the  basis  of  the  purchase  of  said  property 
made  by  the  defendants,  and  were  relied  upon  by  them,  as  the  plaintiff  Drew 
well  knew.  I  therefore  find  that  such  descriptions  and  representations  con- 
stitute a  warranty  of  said  boiler  and  engine;  that  they  were  both  in  the  con- 
dition and  state  of  repair  indicated  thereby.  I  further  find  that  no  other  rep- 
resentations than  as  a'oove  stated  were  made  in  regard  to  said  engine  and 
boiler.  After  the  sale  of  the  same  to  the  defendants  as  aforesaid,  said  engine 
was  brought  to  the  plaintiffs*  shop  at  Manchester,  aforesaid,  and  examined  by 
said  Drew  and  the  plaintiffs'  foreman,  and,  so  far  as  they  could  see,  it  was  all 
right;  but  they  did  not  open  the  steam-chest,  and  without  opening  it  its  con- 
dition could  not  be  seen."  It  was  found,  subject  to  the  opinion  of  the  court, 
that,  if  the  defendants  were  liable  to  pay  for  the  governor  $45,  the  plaintiffs 
were  entitled  to  recover  $180.93,  including  interest  to  December  6, 1887,  and 
certain  other  items  amounting  to  $84.41,  and  interest  on  these;  and  that,  if 
the  plaintiffs  were  entitled  to  recover  on  their  pleas  in  offset,  the  said  $150 
should  be  on  interest  from  January  1, 1881,  to  December  6, 1887,  and  it  would 
amount  to  $212.34. 

French  &  Southgate,  for  plaintiff. 

In  sales  by  description,  the  only  implied  warranty  is  "that  the  property 
shall  answer  the  description."  2  Benj.  Sales,  §  966,  p.  844;  Story,  Sales,  § 
358;  Bartlett  v.  Htyppock,  34  N.  Y.  118;  Swett  v.  Colgate,  20  Johns.  196; 
Mixer  v.  Cohum,  11  Mete.  559.  The  defendants'  claim  in  offset  has  no  foun- 
dation. The  trouble  with  the  steam-chest  was  a  latent  defect,  unknown  to 
the  plaintiffs.  They  purchased  the  engine  in  Connecticut,  as  second-hand, 
and  it  remained  there  until  sold  to  defendants,  and  was  then  brought  to  Man- 
chester, and  examined  by  the  plaintiffs  and  their  foreman,  and  considered  all 
right.  Numerous  cases  of  this  character  have  been  before  our  court,  involv- 
ing tihe  sale  of  a  potash  kettle,  {Stevens  v.  Smith,  21  Yt.  90;)  combination 
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lock,  (8afe  Co.  v.  TUdaU,  48  Vt,  83;)  worthless  cow,  having  latent  defects, 
(Bryant  v.  Pember,  45  Vt.  487;)  wrought-iron  shafting  with  latent  defects, 
(Bragg  v.  Morrill,  49  Vt.  45.)  There  is  not  an  implied  warranty  against 
latent  defects  unknown  to  the  vendor.  2  Benj.  Sales,  g§  968, 985.  The  rule 
of  caveat  emptor  applies  where  the  seller  is  not  the  maker  or  grower.  Hoe  v. 
Sanborn,  21  N.  Y.  552-566;  Kimball  v.  Vroman,  35  Mich.  310;  Parks  v. 
Tool  Co,,  54  N.  Y.  586.  The  case  of  Cogel  v.  Kniseley,  89  111.  598,  was  the 
sale  of  a  second-hand  engine,  purchased  after  examination  by  the  buyer  and 
his  engineer,  which  proved  to  have  defects  not  pointed  out  by  the  seller;  held 
no  implied  warranty.  The  case  of  the  patent  diamond  drill,  which  was  not 
capable  of  doing  the  work  for  which  it  was  purchased,  is  in  point.  Benj. 
Sales,  p.  814,  note8;  McGraw  v.  Fletcher,  35  Mich.  104;  Whitmore  v.  Iron  Co., 
2  Allen,  52-58;  Gossler  v.  Sugar  Refinery,  103  Mass.  331;  Welsh  v.  Carter,  1 
Wend.  185.  Not  giving  such  notice  is  an  admission  that  the  plaintiffs  were 
not  liable  to  them,  or  a  waiver  of  any  claim.  1  Pars.  Oont.  675.  When  the 
facts  are  found,  the  question  whether  they  amount  to  a  warranty  or  im- 
plied warranty  is  a  question  of  law.  In  written  sales  it  is  always  a  question 
of  law,  unless  the  langua^^e  is  equivocal  or  the  intent  doubtful.  2  Benj.  Sales, 
p.  813,  note  7;  Story,  Sales,  §  358,  (441-444;)  Edwards  v.  Marcy,  2  Allen, 
486.  489;  Brown  v.  Bigelow,  10  Allen,  242,  244;  Whitney  v.  Thacher,  117 
Mass.  523,  526.  If  Ellison  should  be  discharged,  the  offset  would  fall,  as  the 
sale  was  made  to  him.  A  set-off  can  only  be  between  the  parties  to  the  suit. 
R.  L.  §  915;  Bragg  v.  Fletcher,  "20  Vt.  351;  Adams  v.  Bliss,  16  Vt.  39;  Phelps 
V.  Bulkeley,  20  Vt.  17. 

/.  J.  Wilson,  for  defendants. 

Veazey,  J.  When  the  plaintiffs  got  word  that  there  was  difflculty  with 
the  governor,  they  made  a  proposition  to  furnish  another,  with  all  the  fittings, 
etc.,  and  take  back  the  old  one,  at  a  difference  of  S45.  The  defendants  ac- 
cepted the  offer  without  objection  or  condition.  Whatever  might  have  been 
the  right  of  the  defendants  independent  of  this  arrangement,  we  ho]d  that 
having  gone  into  it  they  must  stand  by  it.  The  plaintiffs  had  the  right  to 
understand,  by  the  acceptance  of  their  offer  without  notice  of  other  claim, 
that  the  acceptance  was  according  to  the  terms  of  the  offer.  The  plaintiffs 
are  therefore  entitled  to  recover  tlie  item  of  $45,  without  interest  thereon, 
since  April  1,  1881. 

The  plaintiffs  insist  that  the  defendants  cannot  maintain  their  claim  in  off- 
set for  several  reasons.  First,  that  there  was  no  warranty  in  the  sale  of  the 
engine  and  boiler.  The  referee  finds  there  was  warranty,  and  bases  that  find- 
ing on  the  statement  in  the  printed  slip,  taken  in  connection  with  other  find- 
ings, that  the  engine  had  been  overhauled  and  put  in  good  working  order,  and 
was  in  good  order  and  complete  in  all  its  parts.  It  is  further  found  that  this 
description  and  representation  constituted  the  basis  of  the  purchase  by  the  de- 
fendants, and  were  relied  upon  by  tliem,  as  the  plaintiffs  well  knew;  and 
that  they  knew  nothing  about  such  property^  as  to  its  value  or  quality,  and 
had  tiien  had  no  experience  in  using  it,  and  it  did  not  appear  that  either  of 
the  defendants  examined  the  engine  and  boiler  before  the  purchase.  The 
findings  are  explicit  that  the  defendant  Edmunds,  who  made  the  purchase, 
told  the  plaintiffs  that  he  had  no  knowledge  of  such  property,  and  if  he  bought 
this  engine  and  boiler  he  would  rely  upon  the  plaintiffs*  description  of  them ; 
and  that  be  also  told  the  plaintiffs  for  wiiat  purpose  he  wanted  them,  which 
was  the  sawing  of  logs  into  lumber  in  a  saw-mill.  The  plaintiffs  were  deal- 
ers in  engines  and  boilers  in  Manchester,  N.  H.  In  Uogins  v.  Plympton,  11 
Pick.  99,  Shaw,  C.  J.,  said:  "There  is  no  doubt  that,  in  a  contract  of  sale, 
words  of  description  are  held  to  constitute  a  warranty  that  the  articles  sold 
are  of  the  species  and  quality  so  described.**    Again,  in  Winsor  v.  Lombard, 
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18  Pick.  60,  the  same  learned  Judge  said:  "It  is  now  held  that,  without  ex- 
press  warrantj  or  actual  fraud,  every  person  who  sells  goods  of  a  certain  de- 
nomination or  description,  undertakes,  as  part  of  his  contract,  that  the  thing 
delivered  corresponds  to  the  description,  and  is  in  fact  an  article  of  the  spe- 
cies, kind,  and  quality  thus  expressed  in  the  contract  of  sale." 

This  doctrine  has  been  reasserted  in  many  cases  in  Massachusetts  and  else- 
where. In  this  state,  in  Seals  v.  Olmstead,  24  Yt,  114,  it  ^was  held  that, 
when  the  vendor's  statements  form  the  sole  basis  of  the  sale,  his  declarations 
are  ordinarily  to  be  regarded  as  a  warranty.  The  referee  finds  that  the  engine 
was  not  in  good  order  and  complete  in  all  its  parts,  nor  had  it  been  put  in 
good'working  order,  according  to  the  printed  description.  There  was  tliere- 
fore  the  positive  affirmation  that  the  article  had  certain  qualities  which  the 
referee  finds  it  did  not  have,  and  this  affirmation  was  relied  upon  as  tlie  basis 
of  the  sale,  and  was  so  understood  by  the  vendors.  In  Pasley  v.  Freeman^ 
3  Term  R.  57,  Buller,  J.,  referring  to  the  early  cases  of  Crosse  v.  Gardner ^ 
Garth.  90,  8  Mod.  261,  and  Medina  v.  Stoughton.  I  lA.  Kaym.  593,  1  Salk. 
210,  said:  ''It  was  rightly  held  by  Holt,  G.  J.,  ami  has  been  uniformly 
adopted  ever  since,  that  an  affirmation  at  the  time  of  a  sale  is  a  warranty, 
provided  it  appear  in  evidence  to  have  been  so  intended."  In  determining 
whether  it  was  so  intended,  Benjamin,  in  his  work  on  bales,  (section  932,)  says: 
*'A  decisive  test  is  whether  the  vendor  assumes  to  assert  a  fact  of  which  the 
buyer  is  ignorant,  or  merely  states  an  opinion  or  judgment  upon  a  matter 
upon  which  the  vendor  has  no  special  knowledge,  and  on  which  the  buyer 
may  be  expected  also  to  have  an  opinion,  and  to  exercise  his  judgment.  In 
the  former  case  there  is  a  warranty;  in  the  latter,  not."  In  view  of  all  the 
facts  in  the  report,  we  think  it  im{>03sible  to  predicate  error  in  the  conclusion 
of  the  referee  that  there  was  a  warranty. 

It  is  furtlier  claimed  that  the  breach  found  by  the  referee  Is  in  respect  to  a 
latent  defect.  An  express  warranty  covers  a  latent  defect.  But  we  do  not 
think  the  defect  in  the  steam-chest  as  found  by  the  referee  was  a  latent  defect. 
It  was  readily  discoverable,  on  Uiking  off  the  cover,  that  the  chest  had  been 
badly  eaten  by  steam,  and  had  been  fixed  up  with  red  lead  or  putty.  It  would 
seem  that  such  a  defect  could  not  escape  observation  in  overhauling  an  en- 
gine, as  the  plaintiffs  said  they  had  done.  The  deiendants  could  not  discover 
the  defect  because  not  visible  until  the  cover  was  removed,  and  they  would 
have  no  occasion  to  take  it  off  if  in  good  order.  They  had  the  right  to  rely  on 
the  representation. 

It  is  further  claimed  that  the  offset  did  not  accrue  to  both  defendants,  and 
so  must  fall.  We  see  no  good  grounds  for  severing  the  deal.  It  ran  through 
several  months,  and  the  plaintiffs  always  treated  it  as  a  deal  with  both  de- 
fendants, and  made  their  writ  and  specifications  against  both.  They  are  in 
no  situation  to  deny  a  counter-claim  in  the  lawsuit  in  belialf  of  both.  Judg- 
ment reversed,  and  judgment  for  the  defendants  for  $28.44,  without  costs. 


(TO  vt  486)  ; 

Tabbell  v.  Tabbell  et  ah 
(Supreme  Court  of  Vermont.    Orange.    September  10, 1888.) 

1.  Covenants— Wahbantt— Action  pob  Breach— Noticb. 

In  an  action  for  breach  of  covenant  to  warrant  the  title  to  land,  wherein  plaintiff 
seeks  to  recover  the  costs  and  expenses  of  a  suit  In  which  a  third  party  had  recov- 
ered the  land  of  plaintiff,  it  is  not  necessary  to  aver  that  the  costs  and  expenses  of 
the  litigation  were  ascertained,  and  notice  of  the  amount  given  to  defendanti  and 
demand  made  therefor,  notice  not  being  a  oondition  of  liability. 

2.  Same— ExcEBSivB  Vebdiot— Remittitub. 

It  l8  proper  to  allow  a  remittitur  where  the  verdict  is  larger  than  the  plaintiff's 
claim  in  his  specifications,  if  the  amount  of  the  excess  in  the  verdict  clearly  appears: 
where  it  does  not  so  appear,  the  verdict  should  be  set  aside. 

Exceptions  from  Orange  county  court;  Walkeb,  Judge* 
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Covenant  in  two  oount6,-^tbe  first  for  breach  of  covenant  of  ownership  at 
a  piece  of  land  six  feet  wide  and  fifty  feet  long,  in  the  village  of  South  Boyal- 
ton,  from  which  the  plaintifi!  was  ousted  by  Aaron  N.  King;  the  second  for  a 
breach  of  covenant  to  warrant  and  defend  said  laud,  claiming  as  damages 
plaintiff*s  time  and  expenses  in  the  chancery  suit  in  which  said  King  recov- 
ered the  same.  Trial  by  jury,  December  term,  1886,  Orange  county.  Ver- 
dict for  the  plaintiff.  See  Tarbell  v.  Tarbell,  57  Vt.  492.  It  was  conceded 
that  plaintiff  was  evicted  from  said  strip  of  land  in  1879,  and  the  principal 
question  on  this  tiial  was  as  to  the  damages.  The  plain tiif  testified  in  his  own 
behalf,  and  appraised  the  land  at  8500.  The  defendant  used  one  Adams  as  a 
witness;  who  testified,  on  direct  examination,  that  the  land  was  worth  812 
per  front  foot,  or  $72.  On  cross-examination,  he  was  asked  what  his  ap- 
praisal would  be  if  William  Tarbell  was  occupying  all  the  laud  immedhitely  in 
the  rear  as  far  as  the  common,  under  a  perpetual  lease.  The  defendant  ob- 
jected to  this  question,  but  he  was  permitted  to  answer,  and  did  as  follows: 
'*I  should  say,  with  a  perpetual  lease,  it  would  be  worth  twice  the  money, 
824  per  front  foot." 

Lamb  i&  Tarbell  and  /.  J.  Wilson^  for  defendant. 

The  second  count  was  fatally  defective  in  that  it  did  not  allege  that  the 
costs  were  ascertained,  and  notice  of  the  amount  given  to  the  defendants.  1 
Swift,  Dig.  442.  Where  matter  is  more  peculiarly  within  the  knowledge  of 
one  of  the  parties  than  the  other,  notice  is  necessary,  though  the  terms  of  the 
contract  do  not  require  it.  The  amount  of  costs,  time,  and  expense  were  pe- 
culiarly within  the  knowledge  of  the  plaintiff,  and  of  no  one  else.  The  de- 
fendants had  no  knowledge  or  source  of  knowledge  from  which  they  could  as- 
certain the  amount  thereof.  1  Chit.  Pi.  (r2th  Amer.  £d.)  827;  (Jould,  PL  c. 
4,  §g  15, 16.  Wright  v.  Smith,  19  Vt.  110,  was  an  action  upon  an  award 
thia  the  defendant  should  pay  tlie  plaintiff  his  taxable  costs  in  a  suit  pending 
between  them,  and  it  was  held  that  no  action  would  lay  upon  it,  without  aver- 
ment and  proof  of  notice  to  the  defendant.  Sylvester  v.  Doumer,  18  Yt.  82, 
was  cLBsumpsit  upon  a  guaranty  that,  when  a  certain  note  should  become  due, 
it  should  be  good  and  collectible:  and  it  was  held,  on  motion  in  arrest,  that  it 
was  necessary  to  give  notice,  before  commencement  of  suit,  that  proper  effort 
had  been  made  to  collect  the  demand,  and  that  it  had  proved  unavailing.  In 
Barnes  v.  Parker ,  8  Mete.  134,  the  court  say:  "  Where  the  thing  is  more 
properly  within  the  knowledge  of  the  plaintiff  than  the  defendant,  notice  is 
requijred  to  be  given  before  com  mencement  of  the  action. "  Com.  Dig.  "Pleader, " 
(G.)  78:  Safford  v.  Stevens,  2  Wend.  158;  1  Chit.  PI.  330.  The  defect  was 
not  cured  by  verdict.  1  Chit.  PI.  673,  680;  Gould,  PI.  c.  10,  §8  22,  25;  Va- 
dakin  v.  Soper^  1  Aikens,  287;  Harding  v.  Cragie,  8  Vt.  5OT;  Wright  v. 
Clements,  3  Bai-n.  &  Aid.  503.  Where  there  are  several  counts,  and  one  is 
defective,  judgment  will  be  arrested.  Bloss  .v.  Kittridge,  5  Vt.  28;  Need- 
ham  V.  McAuley,  13  Vt.  68;  Dunham  v.  Potoersp  42  Vt.  1. 

Heath  &  Waiard,  for  plaintiff. 

The  testimony  given  by  Adams  was  properly  admitted.  Stvan  v.  Middle- 
sex, 101  Mass.  173;  Shaw  v.  Charles towiit  2  Gray,  107.  The  motion  in  arrest 
of  judgment  was  properly  overruled.  2  Tidd.  Pr.  925;  1  Chit.  PI.  673;  1 
Swift,  Dig.  (2d  Ed.)  776;  Colt  v.  Hoot,  17  Mass.  229,  235;  Bliss  v.  Arnold, 
8  Vt.  252, 256 ;  Smith  v.  Paul,  8  Port.  (Ala.)  503, 505.  The  established  prec- 
edents do  not  contain  any  such  averments  as  the  defendants  imagine  to  be 
necessary.  1  Chit.  PI.  546;  Oliv.  Prec.  476;  Anth.  Prec.  319;  2  Swift,  Dig. 
478,  567.  The  defendant's  objection  proceeds  upon  a  misapprehension  of  the 
nature  of  the  action.  The  material  question  is,  has  the  covenant  been  broken  ? 
If  it  has,  then  damages  must  follow  according  to  the  rule  of  damages  appro- 
priate to  this  form  of  action.    The  principal  claim  is  for  the  value  of  the  limd ; 
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the  rest  is  an  incident.  The  court  properly  allowed  the  plaintiff  to  remit. 
Persival  v.  Spencer,  Yel.  45;  Hemmenway  v.  ffickes,  4  Pick.  497;  Crahh  v. 
Bank,  6  Yerg.  332;  Johnson  v.  Robertson^  1  Mo.  615;  Baldrmn  v.  Porter,  12, 
Conn.  473,  486;  Callanan  v.  Shaw,  24  Iowa,  441,  450;  Smith  v.  Brush,  11 
Conn.  359,  368;  Lear  v.  McMillen.  17  Ohio  St.  464.  471;  Stickney  v.  Bron- 
son,  5  Minn.  215,  222,  (Gil.  172;)  Doyle  v.  Dixon,  97  Mass.  208;  Chapin  v. 
Bourne,  8  Cal.  294;  Diblin  v.  Murphy,  8  Sandf.  19;  Hea  v.  Harrington,  58 
Vt.  181,  191,  2  Atl.  Rep.  475.  The  defendants  amnot  be  heard  in  this  court, 
that  the  verdict  was  still  "excessive  and  unwarranted  by  the  law  of  evidence," 
because  the  whole  evidence  is  not  before  this  court.  Parsons  v.  Chapman^ 
11  Iowa,  294;  State  v.  Bonds,  2  Nev.  265,  266;  Dawley  v.  ffovious,  23  Cal. 
103, 104;  Atkins  v.  Scott,  19  Wis.  136;  Wadsworth  v.  Harrison,  14 Iowa,  272. 

Vkazet,  J.  The  defendants  moved  in  arrest  of  judgment  for  alleged  de- 
fects in  the  second  count,  in  that  it  did  not  allege  that  the  costs  and  expenses 
in  the  Xing  suit  were  ascertained,  and  notice  of  the  amount  given  to  the  de- 
fendants, and  demand  made  therefor.  This  court  set  out  the  fact  of  King's 
claim  and  suit  against  the  plaintiff;  notice  thereof  by  the  plaintiff  to  the  de- 
fendants; request  to  defend;  neglect  so  to  do;  result  in  favor  of  King;  de- 
fense by  this  plaintiff;  costs  and  expense  thereof,  to-wit,  81i000;  and  pay- 
ment by  this  plaintiff,  which  he  claimed ;  with  the  value  of  the  land.  The  de- 
fendants in  their  brief  admit  their  liability  for  the  land,  and  that  they  under- 
took, by  force  of  their  covenants,  to  repay  all  costs,  loss,  and  expense  the 
plaintiff  might  be  put  to  resulting  from  any  failure  of  the  title,  but  claim 
they  were  entitled  to  notice  of  the  amount  thereof ;  and  therefore  an  averment 
of  notice  was  necessary,  and  this  on  the  ground  that  the  matter  was  peculiarly 
within  the  knowledge  of  the  plaintiff.  The  rule  is  that  when  actual  notice  of 
any  fact  to  the  defendant  or  special  request  is,  either  by  the  terms  or  the  nature 
of  the  contract,  the  condition  of  his  liability,  such  notice  in  the  one  case,  and 
such  request  in  the  other,  is  of  the  gist  of  the  action,  and  must  therefore  be 
specially  averred  in  the  declaration.  Gould,  PI.  (4th  Ed.)  c.  4,  §  15.  and  au- 
thorities in  ndte  y.  The  gist  of  the  action  is  that,  without  which  there  is  no 
cause  of  action.  Id.  §  12.  The  gist  of  the  action  in  this  case  was  the  breach 
of  the  covenants  of  ownership  and  to  warrant  and  defend.  The  distinction 
between  the  cases  cited  by  the  respective  counsel  id  well  expressed  by  Royce, 
J.,  in  Sylvester  v.  Downer,  18  Vt.  32:  "The  general  rule  is  that  where  a  per- 
son undertakes,  in  positive  terms,  for  some  future  act  to  be  done  by  himself 
or  a  third  person,  he  is  to  take  notice  of  tlie  psrformance  or  non-performance 
of  the  act,  and  notice  from  the  other  party  is  not  required.  Such  are  all  the 
cases  of  absolute  guaranty.  But  when  he  only  stipulates  that  the  other  party 
shall  be  able,  by  his  diligence,  to  effect  a  certain  object,  the  case  is  different. 
He  is  not  then  supposed  to  know,  nor  does  he  assume  to  know,  the  measures 
taken  or  the  result.  Notice  is  therefore  required,  for  the  reason  assigned  by 
Judge  Swift,  that  'it  would  be  against  principle  to  admit  a  man  to  be  sued 
when  he  has  no  knowledge  of  the  existence  of  the  demand. '    1  Swift,  Dig.  436. " 

The  warranties  in  this  case  were  absolute,  not  conditional.  In  case  of  a 
guaranty  that  a  demand  against  a  third  person  is  or  shall  be  good  and  collecti- 
ble, the  condition  is  implied  that  the  person  taking  such  guaranty  shall  use 
all  reasonable  diligence  to  collect  the  demand  of  the  debtor.  Therefore  a  dec- 
laration upon  such  guaranty  must  aver  notice  to  the  guarantor  that  proper  ef- 
forts have  been  made  to  collect  the  demand  from  the  debtor,  and  that  they 
have  proved  unavailing,  as  was  held  in  Sylvester  v.  Dovmer,  supra.  But, 
where  the  undertaking  is  an  absolute  guaranty  for  another,  it  is  unnecessary 
to  aver  notice  of  failure  of  performance  on  the  part  of  the  other.  WiiHams 
V.  Granger,  4  Day,  444;  Lent  v.  Padelford,  10  Mass.  230.  Cases  are  cited 
by  the  defendants  where  the  promise  was  to  pay  taxable  costs,  and  where  it 
was  held  that,  the  amount  being  peculiarly  within  the  party's  own  kuowL. 
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edge,  notice  of  the  dmbunt  must  be  ayerred,  as  in  Wrtffht  y.  Smith,  19  Yt, 
110.  In  those  cases  it  may  well  be  regarded  that  notice  of  the  amount,  on  ac- 
count of  pe<iuliar  knowledge,  is  a  condition  of  liability  implied  from  the  nat- 
ure 6t  the  contract,  and  therefore  is  of  the  gist  of  the  action,  as  much  as  the 
promise  and  breach  are.  The  defendant  had  assumed  nothing  except  to  pay 
when  the  amount  was  determined.  In  the  case  at  bar  the  defendants  had 
covenanted  to  warrant  and  defend.  This  covenant  was  broken.  From  this 
breach  damages  arose,  consisting  of  the  value  of  the  land;  and,  as  an  incident, 
the  cost  and  expense  of  doing  that  which  the  defendants  had  assumed  as  a 
primary  obligation.  We  fail  to  see  anything  in  the  nature  of  the  contract  im- 
plying that  notice  should  be  a  condition  of  liability.  No  case  is  cited,  and  I 
have  found  none,  where  it  was  so  held.  The  established  precedents  contain 
no  averments  of  the  kind  here  claimed  to  be  essential.  In  the  numerous 
cases  for  breach  of  covenants  in  deeds,  in  this  jurisdiction  and  elsewhere,  in- 
volving the  question  of  right  to  include  this  element  of  damages,  I  find  but 
one  where  the  report  shows  expressly  what  the  averment  was  as  to  notice, 
and  where  the  question  of  the  necessity  of  such  averment  was  pointedly  raised, 
as  here,  and  there  the  decision  was  that  costs  of  defense  and  counsel  fees  are 
recoverable,  although  not  specially  stated  in  the  declaration.  Rickert  v.  Sny- 
dLer,  9  Wend.  417.  Savage,  J.,  said:  "The  costs  of  the  defense  and  of  coun- 
sel fees  were  also  proper,  if  the  plaintiff's  declaration  was  sufficient  to  admit 
them.  The  plaintiff  in  his  declaration  claims  damages  generally,  and  surely 
should  be  admitted  to  prove  those  damages  which  were  necessarily  consequent 
upon  a  prosecution  against  him  and  his  defense  against  that  prosecution." 
In  many  of  the  cases,  where  it  was  held  that  costs  and  expenses  of  defend- 
ing the  title  in  another  suit  were  recoverable  as  an  element  of  damage,  the 
fair  implication  is  that  the  declaration  contained  no  averment  of  notice  and 
demand.'  As  a  specimen,  see  Pitkin  v.  Leavitt^  13  Vt,  379.  Williams,  C. 
J.,  there  says:  "As  to  the  legal  cost  and  expense  in  the  action  of  ejectment, 
the  case  of  Smith  v.  Compton,  3  Barn.  &  Adol.  407,  is  a  very  decisive  author- 
ity, not  only  that  there  may  be  a  recovery  on  the  covenant  when  no  notice 
had  been  given  of  the  former  suit  in  ejectment,  but  also  that  the  recovery 
should  be  for  the  necessary  cost  and  expenses  in  that  suit,  as  well  as  for  the 
value  of  the  land/'  We  hold  that  recovery,  as  claimed,  may  be  had  under  the 
second  count.  ' 

Another  cause  alleged  in  the  motion  in  arrest  is  that  the  jury  allowed  "a 
large  amount  of  damages  or  interest  to  the  plaintiff,  which  were  not  war- 
ranted by  the  law  of  evidence."  The  action  is  covenant  in  two  counts, — the 
first  being  for  breach  of  the  covenant  of  ownership  of  a  piece  of  land  de- 
scribed ;  the  second,  for  breach  of  the  covenant  to  warrant  and  defend,  the 
same  as  above  set  forth.  Under  the  second  count  the  plaintiff  filed  a  long 
and  detailed  specification  of  the  claims.  The  exceptions  show  that  the  items 
of  these  specifications  were  the  subject  of  minute  investigation  and  of  care- 
ful instruction  to  the  jury,  to  which  no  exceptions  were  taken.  A  special 
verdict  was  taken  on  this  branch  ot  the  case.  The  only  exception  reserved 
to  any  ruling  of  the  court  on  the  trial  was  to  the  admission  of  the  testimony 
of  one  Adams  as  to  the  value  of  the  land,  in  respect  to  which  we  hold  there  was 
no  error.  But  on  the  motion  in  arrest  it  was  cLiimed  by  the  defendants  tliat 
the  special  verdict  was  larger  than  the  plaintiff  claimed  in  his  specifications* 
This  was  admitted  by  the  plaintiff,  and  he  offered  to  remit  the  excess,  and 
asked  for  judgment  for  the  amount  of  the  verdict  leas  this  excess;  and  judg- 
ment was  so  rendered,  the  amount  remitted  being  $144.01,  which  was  doubt- 
less supposed  to  be,  and  possibly  was,  the  exact  amount  of  the  excess.  To 
this  ruling  and  judgment  the  defendant  excepted. 

First,  was  this  a  proper  case  for  the  allowance  of  a  remittitur  f  It  was 
held,  as  early  as  the  reign  of  James  I.,  in  an  action  on  the  case  on  a  promise, 
that  though  a  plaintiff  may  never  recover  more  than  what  he  declares  for. 
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yet  if  after  sueh  yerdiet  he  releases  all  the  damages  but  those  for  which  he 
declared,  and  hare  judgment  for  the  balance,  it  is  good.  Peraival  v.  Spencer ^ 
Yel.  45.  In  an  action  sounding  merely  in  damages,  the  plaintiff  can  recover 
no  more  than  the  amount  laid  in  the  declaration.  If  a  verdict  is  found  for 
more,  he  may  release  the  surplus,  and  take  judgment  for  the  amount  declared 
for;  but  if  judgment  be  entered  for  a  greater  amount,  it  is  eiTor.  1  HoUe, 
Abr.  784;  Sayer,  Dam.  288;  Duppa  Y.Mayo,  1  Saund.  285,  note  6;  Grat3  v. 
Phillips,  5  Bin.  564.  See,  al^o,  the  autliorities  in  plaintlff^s  brief.  There 
are  some  exceptions  noted  in  the  books,  but  they  are  not  applicable  here.  We 
see  no  reason  why  the  rule  should  not  apply  where  the  phiintiff  states  his 
claim  in  specitications.  Plainly,  a  defendant  should  not  be  called  upon  to  de- 
fend beyond  the  plaintiff's  claim  in  any  case. 

But  it  is  now  claimed  that  the  whole  excess  was  not  remitted,  and  the  speci- 
fications are  put  into  the  hands  of  this  court  to  enable  us  to  see  whether  this 
claim  is  true.  Ttie  exceptions  state,  in  one  place,  that  the  amount  remitted 
was  the  entire  excess  of  the  verdict  above  the  amount  of  the  specificatiuns. 
If  that  had  been  the  only  statement  on  this  point  it  would  probably  be  con« 
elusive;  but  it  is  not.  The  exceptions  further  state  that  the  defendants' 
counsel  claimed,  "amonsr  other  tliin^rs,*'  that  there  was  an  error  in  the  com- 
putation of  interest  made  by  the  jury  to  the  amount  of  $144,  which  was 
agreed  to  by  the  plaintiff's  counsel,  and  thereupon  the  court  allowed  the  plain- 
tiff to  remit  that  amount.  Moreover,  the  specifications  are  in  such  shape  that 
we  are  unable  to  determine  with  certainty  just  what  they  aggregate.  We 
therefore  think  that  the  fair  construction  of  the  exceptions  is  that  the  county 
court  did  not  actually  find  what  the  excess  was.  A  remittitur  cannot  be  al- 
lowed and  forced  upon  the  defendant  unless  it  clearly  appears  just  what  the 
excess  of  the  verdict  was.  The  court  must  be  able  to  see  and  must  determine 
this,  and  may  not  assume  it.  If  unable  to  so  determine,  the  judgment  should 
be  arrested,  the  verdict  set  aside,  and  a  new  trial  granted.  But  if  the  parties 
agree  as  to  the  amount  of  the  excess,  the  court  may  take  that  as  the  true 
amount.  The  defendant's  counsel  now  claim  that  the  total  amount  was  $269 
more  than  the  jury  intended,  and  agreed  that  a  deduction  of  tliat  amount 
from  tlie  verdict  would  bring  the  judgment  within  the  amount  of  the  speci- 
fications. The  plaintiff's  counsel,  although  denying  that  the  excess  would 
come  to  this  sum,  yet  consent  to  it,  and  ask  that  the  remittitnr  be  increased 
to  that  amount.  There  was  no  error  on  the  part  of  the  court  in  the  main 
trial.  The  error  of  the  jury  was,  we  think,  solely  clerical  in  computing  the 
items  of  the  specifications.  Tiie  only  error  of  the  court  was  in  allowing  a  re- 
mittitur  after  verdict  of  an  unassumed  excess  of  the  verdict  above  the  amount 
claimed,  without  that  amount  clearly  appearing  and  being  determined.  But 
as  the  county  court  would  have  been  warranted  in  rendering  judgment  in  ac- 
cordance with  the  present  claim  of  the  defendant  and  offer  of  the  plaintiff,  if 
such  claim  and  offer  had  been  made  them,  we  think  this  court  may,  in  like 
manner,  act  upon  the  claim  and  offer,  and  render  such  judgment  as  tiie  county 
court  could  have  rendered.  This  will  cure  all  error  that  is  established.  Judg- 
ment reversed,  and  judgment  for  the  plaintiff  for  the  amount  of  the  judg- 
ment below,  less  $125  remitted,  with  costs  in  the  county  court  lessened  by 
the  defendant's  costs  in  this  court;  the  reversal  being  with  costs  to  the  de- 
fendant in  this  court. 

In  support  of  the  petition  for  a  new  trial  filed  in  this  court,  and  heard  with 
the  exceptions,  the  alfidavits  of  five  jurors  were  appended.  In  these  affida- 
vits the  afiiants  testify  to  the  method  of  making  up  the  amount  of  the  special 
verdict,  and  in  substance  add  that  they  disallowed  certain  items  in  the  speci- 
fications, amounting  to  $125,  and  intended  to  deduct  that  amount  from  the 
total  amount  of  the  specifications.  The  special  verdict  shows  it  was  not  de- 
ducted. It  is  tiie  settled  rule  in  this  state  that  affidavits  of  jurors  may  be  read 
to  exculpate  therndtlves  from  alleged  fault,  and  to  sustain  their  verdict,  but 
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not  to  impeach  it*  (Doumer  t.  Baxter^  80  Yt  467 ;)  and  ttnder  this  rale  it  was 
held  that  the  affldaviis  of  jurors,  after  they  have  separated,  to  show  upon 
what  ground  the  verdict  was  rendered,  were  properly  excluded,  (8?ieldon  v. 
Perkifss,  37  Vt.  550.)  Under  these  authorities,  the  affidavits  in  question 
furnish  no  lei<al  ground  for  setting  aside  the  verdict,  and  were  inadmissible. 
Anuther  ground  for  dismissing  the  petition  is  that  there  was  and  is  pending, 
on  exceptions,  the  motion  for  a  new  trial  for  the  same  cause.  Mann  v.  Fair" 
ite,  44  Vt.  672.    Petition  dismissed,  with  costs. 


(60  vt.  410) 

Blodostt'b  Estate  o.  Gcinversb's  Estate.    Edson's  Estate  9.  Same. 

Convbbse's  Estate  v.  Sahe.^ 

(Supreme  Court  of  Vermont.    Windsor.    September  8, 1888.) 

L  Principal  axd  Agent— Aobkt  Mizino  Funds  or  PBrxciPAii— Intbrbst. 

When  a  financial  agent  or  attorney  mixes  the  money  of  his  principal  with  his  own 
by  depositing  it  in  his  general  bank  account,  and  draws  it  ont  and  uses  it  in  his  own 
business,  it  is  presumed  that  he  has  gained  a  benefit,  and,  on  failure  to  show  how 
much  he  has  derived  from  the  use,  he  Is  chargeable  for  interest. 

&  Same— Demand  fok  Sbttlembnt. 

In  such  case,  a  request  to  settle,  with  an  expressed  willingness  by  the  agent,  but 
a  neglect  to  do  so,  because  neither  party  was  quite  ready  to  attend  to  it,  is  not  equiv- 
alent to  a  demand  for  payment. 

S,  Same— Iktbkbst-Bbarino  Sbcuritibs. 

When  an  agent  has  interest-bearing  securities  in  his  possession  belonging  to  his 
principal,  the  law  presumes  that  he  received  the  interest  thereon.  The  burden  is 
on  him  to  prove  that  he  had  not  received  it;  and,  without  an  explanation  sufficient 
to  relieve  nim  from  payment,  he  is  chargeable  with  the  interest. 

i.  Exegutohs  and  Administrators—Executor  de  Son  Tort. 

a  married  woman  died  testate,  and  in  a  short  time  her  executrix  deceased.  No 
steps  were  taken  for  some  time  to  have  the  will  proved,  and  the  husband  of  the 
testatrix  had  her  estate  in  his  hands.  It  was  not  found  that  the  delay  was  caused 
by  his  fault.  HelcL  that  he  could  not  be  treated  as  an  executor  de  son  tort,  and 
that  he  should  only  oe  held  to  exerdse  the  care  of  a  faithful  agenU 

Exceptions  from  Windsor  county  court;  before  Justice  Tvler. 

The  appellant  filed  the  general  counts  in  aftaumpsit.  Heard  on  the  report 
of  a  referee,  December  term,  1887.  Judgment  pro  forma  in  tlie  Blodgeit 
Case  to  recover  the  sum  of  ^55.88;  in  tlie  Edaon  Case,  the  sum  of  $6,406.45; 
and  in  the  Converge  Case,  the  sum  of  8629.89.    Exceptions  by  the  plaintiffs. 

iV.  X.  Boyden  and  Baois  dk  Enright,  for  plaintiffs. 

The  only  question  is  as  to  the  time  when  the  reckoning  of  interest  should 
commence.  The  commencement  of  interest  does  not  hinge  on  the  ti  me  or  fact 
of  a  demand.  Hall  v.  Peek,  10  Vt.  474;  Mansfield  v.  Wilkerson,  26  Iowa, 
482;  J.tfiDU  V.  Bradford,  8  Ala.  632;  Story,  Ag.  §§  179,  205.  It  was  the 
duty  of  Mr.  Converse  to  keep  the  money  on  hand  uninvestnl,  if  he  wished 
to  be  ralleved  from  payment  of  interest.  McNeill  v.  Hodges,  88  N.  G.  504. 
In  JN'ew  York  it  has  been  held  that  an  executor  employing  funds  in  business 
is  chargeable  with  compound  interest.  Berwick  v.  Halsey,  4  Redf.  18.  And 
the  same  has  been  held  in  New  Hampshire.  Grisfjjold  v.  Chandler,  5  N.  H. 
492;  Haswell  v.  Bank,  26  Vt.  104;  8elleck  v.  French,  1  Amer.  Lead.  Gas.  *522; 
Hinckley  v.  Railroad  Co.,  100  U.  S.  158;  1  Perry,  Trusts,  570;  De  Peyster  v. 
Clarkson,  2  Wend.  77;  Perkins  v.  HollUUr,  59  Vt.  848,  7  Atl.  Rep.  605. 
'*  As  the  administrator  mingled  the  trust  money  with  his  own,  he  is  charge- 
able with  the  highest  legal  rate  of  interest,  and  can  be  allowed  nothing  for 
his  services  m  caring  for  the  same."  MeClonkey  v.  Qleason,  56  Vt.  264,  cit- 
ing Spaulding  v.  Wakefield,  58  Vt.  660;  Farwell  v.  8teen.  46  Vt.  678;  Nalt- 
ner  v.  Dolan,  8  N.  E.  Rep.  289 ;  Hogers  v.  Boehm,  2  Esp.  702.  Mr.  Gonverse 
was  executor  de  son  tort,  as  to  Mi-s.  Converse's  estate.    8hav)  v.  Halliharh 

>  Reported  by  Senter  8t  Kemp,  Eaqs.,  of  the  Montpelier  bar. 
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46  Vt.  889;  Mantoea  v.  BHgg^,  17  Vt.  176;  2  Sedg.  Dam.  186-189.    See 
HauxJiurat  v.  Hovey^  26  Vt.  644. 

William  E»  Johnson  and  /.  /.  Wilson,  for  defendant. 

On  the  facts  found  in  the  Blodgett  Case,  Mr.  Gonverl^e  was  not  liable  to  pay 
Interest  unless  he  actually  received  interest,  unless  a  demand  was  made  for 
the  principal,  or  untiPhe  was  in  default  in  not  paying  when  he  ought  to  have 
paid.  The  relation  of  debtor  and  creditor  could  not  have  existed  until  de- 
mand made.  Hall  v.  Peck,  10  Vt.  478;  1  Chit.  Cont.  238;  1  Chit.  PI.  330; 
Miller  v.  Clark,  5  Lans.  3iJ8;  Williams  v.  Spencer,  5  Johns.  353;  Chedworth 
V.  Edwards,  8  Ves.  46.  An  executor  has  no  authority  to  loan  money  to 
which  a  legatee  is  entitled  immediately  upon  demand.  Ja^t  v.  Emmett,  11 
Paige,  142.  **lt  seems  that  there  is  a  distinction  between  an  action  for  not 
accounting,  and  an  action  for  not  paying  over  tbe  proceeds  of  goods  sold;  and 
that  in  the  former  case  it  is  enough  to  show  neglect  to  account  within  a  rea- 
sonable time  to  maintain  the  action. ''  Oooley  v.  Betts,  24  Wend.  203.  Inter- 
est is  only  allowable  when  there  is  a  contract  to  pay  it,  either  express  or  im- 
plied, or  when  the  party  is  legally  in  default.  Hauxhurst  v.  Hovey,  26  Vt. 
544;  Pawlet  v.  Sandgate,  19  Vt.  621.  When  there  is  no  express  contract  to 
pay  interest,  no  implied  contract  arises,  and  it  is  not  recoverable,  except  when 
the  parties  fail  to  make  payments  after  it  was  their  duty  so  to  do.  Brainerd 
v.  Transportation  Co,,  29  Vt.  154;  Sprague  v.  Sprague,  30  Vt.  483;  Evans 
V.  Beckwith,  37  Vt.  285.  An  agent  receiving  money  for  his  principal,  or  an 
attorney  for  his  client,  is  not  liable  for  interest  thereon,  unless  he  has  received 
special  instructions  to  remit  as  fast  as  collected,  or  is  in  default  in  neglecting 
to  render  an  account.  Hauxhurst  v.  Hovey,  supra;  Jacot  v.  Emmett,  stir 
pra;  Miller  v.  Clark,  supra;  Williams  v.  Spencer,  supra;  Chedworth  v. 
Edwards,  supra. 

Boss,  J.  These  cases  were  referred  to  the  same  referee,  and  stand  for 
consideration  on  his  reports,  which  are  dependent  more  or  less  upon  his  re- 
port in  the  principal  case.  The  only  contention  upon  all  the  reports  is  when 
and  under  what  circumstances  will  the  defendant  estate  be  liable  for  inter- 
est. The  persons,  whose  estates  are  plaintiffs  in  interest,  were  sisters,  and 
the  last  named  was  the  former  wife  of  the  late  Ex-Grov.  Converse.  He  seems 
to  have  been  the  financial  agent  of  the  three  for  a  good  many  yeai-s.  He  set- 
tled the  estate  of  their  father.  He  also  settled  the  estate  of  Mr.  Edson.  Al- 
though some  questions  arose  before  the  referee  in  regard  to  his  relations  to 
these  two  estates,  none  is  pressed  before  this  court.  Mr.  Converse  acted  for 
the  three  sisters,  in  the  settlement  of  their  brother  Gardner  Arnold's  estate. 
The  three  received  in  all  over  820,000  from  this  estate.  Mr.  Converse  was 
the  agent  and  attorney  of  the  three,  and  as  such  received  all  the  money  from 
the  executor  of  Gardner  Arnold's  will.  He  deposited  the  money  thus  received 
in  his  own  name,  in  connection  with  his  own  deposits,  in  two  banks;  part 
of  it  was  received  in  1868  and  1869.  but  some  in  1872.  He  credited  the 
three  with  the  money  as  received,  and,  as  he  paid  out  to  or  invested  it  for 
each,  charged  the  general  account  with  the  payments  and  investments,  and 
charged  each  sister  with  the  payments  or  investments  made  for  her.  His 
bank  accounts,  which  are  referred  to  by  the  referee,  show  that,  within  less 
than  a  year  after  he  made  deposits  of  money  and  funds  received  from  Gard- 
ner Arnold's  estate,  he  had  drawn  it  all  out  and  used  it  in  some  way.  The 
investments  for  the  earlier  part  of  the  time  were  for  his  wife  and  Mrs.  Edson. 
He  made  some  payments  to  Mrs.  Blodgett,  but  no  investments  for  her,  but 
turned  over  some  to  her  in  1875.  She  had  a  large  balance  in  his  hands  all 
these  years,  on  which  the  referee  has  allowed  her  estate  no  interest.  After 
he  had  once  withdrawn  it  from  the  bank,  his  accounts  do  not  show  that  he 
replaced  the  amount  so  drawn  out.    The  accounts  show  that  he  did  not  keep 
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the  money  belonging  to  Mrs.  Blodgett  on  deposit  for  her.  Her  estate  claims 
interest  on  the  amount  he  bad  in  his  hands,  deposited  in  his  general  bank  ao» 
count  in  his  own  name,  or,  at  least,  interest  on  it  after  the  accounts  show  he 
withdrew  and  used  the  money.  Mrs.  Converse  died  in  December,  1872.  She 
made  a  will,  and  Mrs.  Edson  was  the  executrix  named  in  it.  She  died  in 
January,  1873,  and  the  will  was  not  proved  until  1875.  Mr.  Converse  had 
her  estate  in  his  hands  all  this  time,  and  did  not  pay  it  over  entirely  during 
his  life.  He  deceased  in  1885.  He  also  had  Mrs.  Edson's  property  in  his 
hands  when  she  died,  and  did  not  fully  settle  with  those  entitled  to  her  estate 
during  his  life.  He  was  called  upon  to  settle  with  all  these  estates  in  1875, 
and  frequently  after,  and  expressed  a  willingness  to  settle,  but  it  was  never 
accomplished.  In  his  account  with  bis  wife's  estate,  he  made  several  charges 
to  it  of  investments,  and  afterwards — but  when  was  not  shown  —  wrote 
against  such  charges,  "Taken  bHCk."  He  had  interest-bearing  debts  belong- 
ing to  both  the  estate  of  his  wife  and  of  Mrs.  Edson.  The  referee  has  al- 
lowed interest  on  these  only  so  far  as  shown  by  his  account  that  he  received 
it  or  its  receipt  was  otherwise  proved.  The  referee  allowed  no  interest  on 
the  investments  charged,  and  afterwards  entered,  *' Taken  back."  In  1881 
suits  were  brought  against  Mr.  Converse  in  favor  of  these  estates,  and  in  fa- 
vor of  Mrs.  Blodgett,  who  subsequently  deceased.  These  suits  were  abated 
by  the  death  of  Gov.  Converse.  The  referee  has  charged  his  estate  with  in- 
terest in  favor  of  the  three  estates  only  when  his  books  showed  he  received 
interest,  or  it  was  otherwise  shown,  until  the  suits  were  brought,  and  has  al- 
lowed interest  on  the  balance  found  due  each  estate  at  the  time  the  suits  were 
commenced.  It  is  claimed  for  the  estates,  in  addition  to  what  has  already 
been  stated  for  Mrs.  Blodgett's  estate,  that  the  call  for  a  settlement  in  1875 
was  equivalent  to  a  demand  for  payment,  and  that  all  three  estates  should  be 
allowed  interest  on  whatever  was  in  his  hands  at  that  date,  or  at  least  that  he 
should  account  for  interest  on  all  that  was  then  in  his  hands  from  that  date, 
or  show  some  valid  reason  why  he  should  not  pay  it.  It  is  further  contended 
that,  when  interest-bearing  debts  and  securities  are  once  shown  to  belong  to 
an  estate  by  him,  he  could  not  take  them  back  to  his  own  use,  without  secur- 
ing to  the  estate  the  interest  it  would  have  received  from  the  investment, — 
at  least  without  showing  some  good  reason  for  taking  the  investments  back; 
and  that,  where  interest- bearing  investments  are  once  shown  into  his  bands, 
it  is  to  be  presumed  he  received  the  interest  thereon;  that  it  was  his  duty  to 
show  why  he  did  not  receive  the  interest  as  it  became  due  from  time  to  time, 
if  he  did  not,  and  that  without  such  showing  his  estate  should  be  charged 
with  all  the  interest  that  was  legally  due  on  such  investments.  While  these 
claims  do  not  all  apply  to  all  the  cases,  all  arise  in  the  cases.  We  are  not  so 
much  troubled  to  ascertain  the  rules  of  law  applicable,  in  general,  to  these 
several  claims  made  in  behalf  of  the  plaintiff  estates,  as  we  are  to  apply  them 
justly  and  fairly  to  the  facts  of  these  cases.  Gov.  Converse  was  evidently 
the  trusted,  confidential  financial  agent  of  these  three  women.  Their  rela- 
tions were  very  intimate  and  friendly.  His  charges,  after  he  had  received: 
the  money  from  Gardner  Arnold's  estate  for  its  care,  were  small.  It  almost 
looks  as  though  they  intended  he  should  make  some  profit  from  the  use  of 
their  money,  unaccounted  for.  But  this  is  not  found  by  the  referee,  nor  any 
facts  from  which  such  an  Inference  can  be  legally  drawn.  Not  a  settlement 
with  any  of  them  is  shown  by  his  books,  unless  it  was  with  his  wife.  The 
immediate  parties  are  all  deceased.  No  one  is  left  to  tell  us  how  they  re- 
garded these  financial  dealings,  or  what  understandings  they  had  in  relation 
to  them.  Under  such  circumstances,  we  know  of  no  guide,  except  the  well- 
established  rules  of  the  law.  These  must  be  applied  to  the  facts  as  they  have 
left  them. 

1.  In  regard  to  the  money  received  from  Gardner  Arnold's  estate  for  Mrs. 
Blodgett,  which  was  deposited  in  his  general  bank  account  and  drawn  out 
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and  usedt  we  think  the  law  is  well  settled  that  Mr.  Ck>iiYer8e  was  chargeable 
for  interest  from  the  time  he  used  it.  He  received  this  money  as  her  agent 
or  attorney.  In  Miller  v.  Clarke  5  Lans.  390,  it  is  said:  "If  an  agent  mixes 
the  money  of  his  principal  with  tiis  own,  and  makes  use  of  it,  he  is  liable  to 
pay  interest  on  it  from  that  time,  or  if  he  uses  it  separately,  and  makes  a 
profit  upon  it,  or  puts  it  to  interest  while  in  his  hands,  the  principal  is  enti- 
tled to  such  profit  or  interest.  But,  as  a  general  proposition,  an  agent  is  not 
liable  to  be  charged  with  interest  upon  moneys  received  and  held  by  him  for 
the  use  of  the  principal.  In  order  to  render  him  liable  for  interest,  some 
other  fact  must  be  shown  in  addition  to  the  mere  receiving  and  retaining 
the  money  in  his  hands.  Dunlap^s  Paley,  Ag.  49,  50;  WUliama  v.  StorrSf  6 
Johns., Gh.  353.''  In  Leioia  v.  Bradford,  8  Ala.  632,  it  is  said:  ''Where  one 
has  the  money  of  another  in  his  hands,  and  uses  it,  he  cannot  avoid  the  pay« 
ment  of  interest  by  answering  that  he  does  not  know  what  profit  was  made 
by  its  use.  In  such  a  case  he  is,  at  least,  liable  for  interest  while  it  was  so 
engaged."  We  think  this  is  a  clear  and  just  statement  of  the  law  upon  the 
subject.  To  the  same  effect  is  Hinckley  v.  Railroad  Co.,  100  U.  S.  153; 
Whart.  Ag.  §  243.  Mr.  Wharton  says:  ''An  agent  who  mixes  his  principal's 
property  with  his  own  is  liable  for  Interest,  and  the  burden  of  proof  will  be 
on  him  to  distinguish  the  two  masses.  If  he  fail  to  do  this,  the  aggregate 
may  be  charged  to  him  as  the  principal's. "  He  cites  a  large  number  of  cases 
in  support  of  this  doctrine.  The  last  sentence  of  the  quotation  implies  that 
the  i^ent  derives  a  benefit  from  the  use  of  the  property.  We  should  not  be 
prepared  to  say  that  the  agent  or  attorney  who  deposits  his  principars  or  cli- 
ent's money  to  his  own  credit,  in  his  general  bank  account,  would  thereby 
make  himself  liable  for  interest.  But  we  think  when  he  has  so  mixed  his 
principaPs  money  with  his  own,  and  has  used  it  by  making  drafts  upon 
it  for  his  own  use,  the  law  presumes  he  gains  a  benefit  from  such  use; 
that  he  is  therefore  called  upon  to  show  what  benefit  be  has  derived  from 
such  use,  and,  on  his  failing  to  show  the  benefit  derived,  will  be  charged 
with  interest  upon  it.  Havxhurst  v.  Hovey,  26  Vt.  544,  is  not  opposed  to 
these  views.  That  case  holds  that  an  agent  or  attorney  who  collects  and  re- 
tains the  money  of  his  principal  will  not  be  chargeable  with  interest,  unless 
he  has  orders  to  remit  as  fast  as  collected,  or  the  money  has  been  demanded, 
or  some  other  fact  is  sliown  to  place  him  in  legal  default.  The  referee's  re« 
port  does  not  show  tlie  amount  of  interest  Mrs.  Blodgett's  estate  would  be 
entitled  to  on  this  holding.  The  case  will  be  sent  to  the  clerk  to  have  this 
computation  made,  and  for  other  purposes  hereafter  indicated. 

2.  We  do  not  think  a  request  to  settle,  with  an  expressed  willingness  on  the 
part  of  Mr.  Converse,  but  a  neglect  to  do  so,  because  neither  party  was  quite 
ready  to  take  up  the  matter,  equivalent  to  a  demand  to  pay  over  what  was  in 
Mr.  Converse's  hands.  From  all  that  is  found,  the  reason  the  settlement 
was  not  made  might  have  been  quite  as  much  the  fault  of  the  plaintiffs  as  of 
the  defendant.  The  facts  reported  do  not  bring  the  case  within  the  cases  re- 
lied upon  for  the  plaintiffs.  In  Hall  v.  Peck,  10  Vt.  474,  a  demand  for  pay- 
ment after  the  writ  was  dated,  but  before  it  was  served,  was  held  sufilcient  to 
authorize  the  commencement  of  the  suit,  and,  if  the  commencement  of  the 
suit,  the  commencement  of  interest,  as  damages.  But  in  this  case,  with 
what  accompanied  it,  the  request  for  settlement  cannot  be  held  equivalent  to 
a  demand  for  payment.  In  Qleaaon  v.  Briggs,  28  Vt.  135,  an  attempt  at  set- 
tlement, in  which  each  party  denied  the  claims  of  the  other,  was  held,  a  llt« 
tie  doubtfully,  to  be  a  demand  for  payment  by  both  parties.  Says  Judge  Kbd- 
fibld:  "They  met  and  attempted  to  settle,  which  was  fairly  enough,  per- 
haps, regarded  as  a  demand  or  claim  of  payment  upon  both  sides,  for  what 
sliould  happen  to  be  due."  This  was  said  in  upholding  the  action  of  the  au« 
ditors  in  casting  interest  for  both  parties,  as  of  that  date.  But,  as  is  said  in 
Havahwtt  v.  Hovey,  supra,  to  authorize  the  allowance  of  interest  against  an 
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agent  or  attorney,  there  should  be  something  shown  to  make  it  appear  "that 
the  party  is  legally  in  default"  This  does  not  appear  from  the  facts  reported, 
when  all  are  considered.    This  contention  for  the  plaintiffs  is  not  sustained. 

8.  We  think,  from  the  principles  already  stated,  it  follows  that,  when  an 
agent  or  attorney  has  interest-bearing  securities  in  his  hands  belonging  to 
iSb  principal,  tlie  law  presumes  that  he  received  the  interest  thereon,  and  the 
principal,  and  that  the  burden  is  cast  upon  the  agent  to  show  that  he  has  not 
received  tlie  interest  as  it  became  due,  nor  the  principal.  By  showing  such 
investments  into  the  agent's  hands,  he  is  made  accountable  therefor.  He  can- 
not escape  liability  by  silence,  or  by  saying,  '*!  do  not  know  what  I  received 
thereon. ''  Nor  does  the  failure  of  his  account  to  show  the  receipt  of  interest 
remove  liis  accountability  therefor.  The  entries  there  made  are  made  by  him- 
self, and  his  failure  to  miike  any  entry  does  not  account  for  what  has  been 
shown  into  his  bands,  nor  for  interest  which  he  should,  and  the  law  presumes 
does,  receive  on  interest-bearing  securities.  In  short,  an  agent  receiving 
money  is  to  account  for  it  as  money  without  interest,  unless  he  is  shown  to  be 
legally  in  default  in  regard  to  its  payment,  and  receiving  interest-beaiing  se- 
curities is  to  account  for  the  principal  and  interest  without  further  showing; 
and  his  failure  to  account  for  either  is  not  an  accounting;  nor,  when  he  has 
once  ciiarged  himself  with  interest-bearing  securities,  is  the  writing  against 
such  charge,  at  some  indefinite  time  in  the  future,  *Haken  back"  such  an  ac- 
counting. The  moment  the  principal's  funds  were  invested  in  such  securi- 
ties tkiey  became  the  property  of  the  principal,  and  the  principal  was  entitled 
to  the  avails  of  such  investments,  principal  and  interest.  The  agent  as  at- 
torney could  not  divert  such  investments  to  his  own  use  without  liability  for 
interest  on  the  investments  so  invested.  By  taking  such  investments,  once 
vested  in  the  principal,  to  his  own  use,  without  something  further  shown, 
the  agent  converts  them  to  his  own  use,  and  should  be  charged  with  interest 
on  their  value,  at  least,  until  he  replaces  them  with  other  interest-bearing  se-» 
curities.  We  do  not  mean  to  say  the  agent  could  not  be  allowed  to  explain 
such  action  in  a  manner  that  would  relieve  him  from  the  payment  or  allow- 
ance of  interest,  but  that  without  explanation  he  is  chargeable  with  interest. 

4.  The  plaintiff  contends  that  Mr.  Converse  is  to  be  treated  as  an  executor 
de  son  tort  of  his  wife's  estate,  and  that  this  would  render  him  liable  as  for 
the  con  version  of  the  estate.  But  if,  uuder  on  r  system  of  settling  estates,  this 
common-law  doctrine  is  applicable,  of  which  there  may  be  a  doubt,  {S?iaw  v. 
Hallihan,  46  Vt.  389,)  we  do  not  tl)ink  it  applies  to  Mr.  Converse  in  this 
case.  His  wife  died  testate.  The  executrix  died  within  less  than  a  mouth 
thereafter.  No  steps  were  taken  for  some  time  to  have  the  will  proved.  He 
is  not  found  to  have  been  in  fault  for  the  delay.  In  the  mean  time  he  had 
the  estate  in  his  hands.  It  needed  caring  for.  We  think  that  he  should  be 
held  to  exercise  the  care  of  a  faithful  agent  or  attorney  for  whomsoever  should 
thereafter  be  appointed  administrator  with  the  will  annexed.  This  conten- 
tion of  the  plaintiff  is  not  sustained.  The  referee  has  not  stated  with  suffi- 
cient* particularity  the  facts  and  dates  to  enable  this  court  to  ascertain  the 
exact  sums  for  which  judgments  should  be  rendered  in  each  of  the  three  cases. 
But  the  holdings  on  points  1  and  3  reverae  the  judgment  of  the  county  court 
in  the  three  cases,  and  the  matter  is  referred  to  the  clerk  to  make,  on  notice, 
the  necessary  computation  of  interest,  upon  the  facts  found  by  the  referee,  in 
accordance  with  the  views  herein  expressed ;  and  judgment  is  rendered  for  each 
plaintiff  for  the  sum  so  ascertained,  with  costs,  and  the  costs  of  the  suit  abated 
by  the  death  of  Mr.  Converse;  the  judgments  to  be  certified  to  the  probate 
court, 
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(60  Vt  469) 

MooKB  et  al.  «.  Swanton  Tanning.  Co.  et  alA 
(Supreme  Court  of  Vermont.    Franklin.    September  10, 1888.) 

1.  Equitt— Accounting— Matteks  not  Included  in  Bill— Acquiescence. 

a  bill  was  brought  for  an  accounting  under  a  contract.  The  decree  in  the  court 
below  included  an  account  which  accrued  just  before  the  contract  was  made,  and 
the  prior  account  was  carried  forward  into  the  statements  made  to  the  defendants, 
and  never  objected  to  by  them,  but  was  treated  as  a  part  of  the  account  sued  for. 
Heldy  that  there  was  no  error  in  the  decree. 

2.  Corporations— Contracts— Ultba  Vires. 

The  plaintiffs  and  two  of  the  defendants  were  members  of  a  corporation  engaged 
in  the  tannery  business.  The  stockholders  voted  to  consolidate  its  business  with  a 
tannery  owned  by  the  plaintiffs  in  another  state.  That  vote  was  carried  out  to  the 
extent  of  transferring  the  personalproperty  of  the  foreign  tannery  to  the  defendant 
corporation,  but  not  the  realty.  Held^  whether  the  purchase  of  real  property  in 
another  state  was  within  the  corporate  powers  of  the  defendant,  it  should  account 
for  the  actual  value  of  personalty  it  received. 

Bill  in  chancery  for  an  accounting.  Heard  on  the  pleadings  and  a  master's 
report,  April  term,  1887,  Franklin  county;  Ross,  Chancellor.  Decree  that 
the  bill  is  taken  as  confessed  against  all  the  defendants  except  Wright  &  Hun- 
ter. The  orator  is  to  have  a  decree  against  the  Swanton  Tanning  Company 
for  the  sum  of  J^28,884.24,  and  interest  since  January  1,  1887,  and  his  costs, 
with  the  right  to  take  execution  against  the  company,  and  have  it  satisfied 
upon  any  property  of  the  company.  The  orator  has  no  right  to  collect  the 
dividends  paid,  nor  have  the  company  dissolved,  and  bill  is  dismissed  against 
Wright  &  Hunter,  without  costs.  A.  L.  Wright  and  S.  N.  Hunter  were  two 
of  the  defendants.  The  firm  of  P.  D.  Moore  &  Co.  was  composed  of  Perley 
D.  Moore  and  Allen  M.  Moore,  tlie  latter  being  the  surviving  partner  of  said 
firm.  The  Swanton  Tanning  Company  is  a  private  corporation,  organized  at 
Swanton,  Vt.,  under  the  provision  of  an  act  of  the  legislature  relating  to  pri- 
vate corporations,  approved  ^  ovember  23, 1870.  See  R.  L.  c.  153.  The  master 
found  tliat  the  corporation  was  organized  "for  the  purpose  of  purchasing  and 
tanning  hides,  the  manufacturing  of  leather,  and  of  any  articles  composed  in 
whole  or  in  part  of  leather,  and  the  selling  and  vending  of  the  same;  that  the 
capital  stock  of  said  corporation  was  fixed  by  its  articles  of  association  at  $25,- 
000,  divided  into  250  shares  of  $100  each ;  that  it  was  located  and  had  its  prin- 
cipal office  and  place  of  business  at  Swanton,  in  the  state  of  Vermont;  that 
the  officers  of  tlie  said  corporation  were  a  president,  three  directors,  a  clerk, 
and  treasurer,  chosen  according  to  law;  that  the  first  meeting  of  said  corpora- 
tion was  held  at  Swanton,  April  9,  1874,  at  which  meeting  A.  L.  Wright, 
Perley  D.  Moore,  and  Edwin  S.  Meigs  were  elected  directors  of  said  corpora- 
tion, and  that  at  a  subsequent  meeting  of  said  directors,  on  the  same  day, 
Perley  D.  Moore  was  made  president,  and  Edwin  S.  Meigs  clerk  and  treas- 
urer, of  said  corporation,  since  which  time  no  election  or  appointment  of  di- 
rectors or  officers  has  been  held  or  made.  The  capital  stock  was  owned  as 
follows:  A.  M.  &  P.  D.  Moore,  118  shares;  A.  L.  Wright,  118  shares;  Bar- 
ney, 10  shares;  E.  S.  Meigs,  4  shares.  Wright  afterwards  transferred  his 
shares  to  S.  K.  Hunter,  but  still  retained  an  interest  in  them.  On  October 
13,  1874,  at  Swanton,  Vt.,  the  following  agreement  was  entered  into  between 
Perley  D.  Moore  &  Co.,  of  Boston,  Mass.,  and  said  corporation: 

"*  The  said  party  of  the  first  part  agrees,  and  by  these  presents  bind  them- 
selves, their  heirs  and  assigns,  to  furnish  the  necessary  amount  of  money  to 
stock  and  run  the  tannery  of  the  said  Swanton  Tanning  Co.,  at  Swanton,  Vt., 
for  7  per  cent,  interest  on  the  capital  so  furnished,  and  2  percent,  commis- 
sion for  purchasing  hides,  bark,  and  paying  labor,  and  all  contingent  expenses, 
including  Insurance,  etc.,  requiring  money,  to  do  the  leather  manufacturing 
business,  and  3}  per  cent,  commission  for  selling  the  leather,  and  all  other 

>  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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products  of  sftid  tannery,  not  guarantying  the  sales,  for  the  term  of  five  years 
from  this  date:  no  charges  being  made  for  traveling  expenses,  store  or  clerk 
hire,  or  any  expenses  attending  to  and  doing  the  business  in  Boston,  or  in 
other  markets,  except  what  necessary  clerk  hire  shall  be  necessary  to  do  the 
business  in  Swanton,  at  the  tannery.  The  said  party  of  the  first  part  having 
possession  of  the  said  tannery  and  sole  control  of  the  running  of  it  from  this 
date;  and  all  funds  that  are  expended  and  not  provided  for  by  the  S wanton 
Tanning  Co.,  for  furnishing  the  tannery  and  curry-sliop  for  tools,  etc.,  neces* 
sary  to  carry  on  the  business,  and  all  repairs,  shall  be  refunded  to  the  said 
party  of  the  first  part  by  said  Swanton  Tanning  Company;  and  the  said  party 
of  the  first  part  are  to  keep  a  true  and  just  account  of  all  money  so  expended 
by  them  in  said  business,  and  of  all  sales  of  leather,  stock,  etc.,  from  said 
business,  and  render  a  true  and  just  statement  of  the  same  to  the  said  direct- 
ors of  said  Swanton  Tanning  Company,  at  Swanton,  on  the  1st  day  of  Janu- 
ary of  each  and  every  year  during  the  term  of  this  contract;  and  all  profits 
and  losses  made,  after  deducting  money  paid  out  in  said  business,  including 
interest,  commissions,  etc.,  shall  be  rendered  to  the  directors  of  said  company 
on  the  1st  day  of  January  of  each  and  every  year  during  the  term  aforesaid, 
to  be  by  them  divided  pro  rata^  share  and  share  alike,  among  the  several 
stockholders;  and,  in  consideration  of  the  above  agreements  to  be  kept,  done, 
and  performed  by  the  said  party  of  the  first  part,  the  said  party  of  the  second 
part  agrees,  and  by  these  presents  bind  themselves,  their  heirs  and  assigns, 
to  give  immediate  possession  of  ssud  tannery  building. 

"  •  A.  L.  Wright,  Perlky  D.  Mooee  &  Co. 

"*E.  S.  Meigs, 

"«  Perley  D.  Moobe, 

"  •  Directors  of  the  Swanton  Tanning  Company.' 

''On  August  1, 1879,  the  said  contract  was  extended  two  years,  to  October 
13,  1881.  The  said  P.  D.  Moore  took  possession  of  the  said  tannery  property, 
and  carried  on  the  business  until  about  October  1,  1882.  There  was  no  evi- 
dence that  there  was  any  express  agreement  to  extend  the  contract  beyond 
October  13,  1881,  but  the  stockholders  knew  that  the  Moores  were  carrying 
on  the  business,  and  made  no  objection.  On  February  18,  1881,  a  meeting 
of  the  stockholders  of  the  tanning  company  was  held  at  its  oifice,  at  which  all 
the  stockholders  were  present;  and,  on  motion  of  Perley  D.  Moore,  it  was 
voted  to  consolidate  the  Malone  tanneiy,  now  owned  by  P.  D.  Moore  &  Co., 
with  the  Swanton  Tanning  Company, — said  Moore  &  Co.  taking  stock  in  the 
Swanton  Tanning  Company  for  the  amount  of  $15,000,  in  full  for  said  Malone 
tannery,  with  all  the  appurtenances  thereunto  belonging,  including  the  real 
estate,  and  all  the  tools  and  machinery  now  in  said  tannery.  The  Swanton 
Tanning  Company  took  no  further  action  in  consolidating  with  the  Malone 
tannery.  On  the  5th  dlay  of  March,  1881,  Perley  D.  Moore  &  Co.  charged 
over  to  the  Swanton  Tanning  Company  personal  property  at  the  Malone  tan- 
nery to  the  amount  of  $12,518.25,  consisting  of  hides  tanned  and  untanned, 
and  in  the  process  of  tanning,  bark  and  other  materials  used  in  tanning  leather, 
and  other  personal  property  used  in  connection  with  operating  the  Malone 
tannery.  *  *  *  After  the  6th  day  of  March,  1881,  said  Malone  tannery 
was  operated  by  Perley  D.  Moore  &  Co.,  in  connection  with  and  as  part  of  the 
business  of  the  Swanton  Tanning  Co.  *  *  *  At  the  request  of  the  so- 
licitor of  the  defendants  Wright  and  Hunter,  I  find  that  not  less  than  42,798 
dollars  and  54  cents,  exclusive  of  interest  and  commission  on  purchases  and 
sales,  were  charged  to  the  S.  T.  Co.,  by  said  P.  D.  Moore  &  Co.,  on  account  of 
the  Malone  tannery  property  and  business,  as  evidenced  by  defendants'  Ex- 
hibit 1;  which  is  a  copy,  so  far  as  it  goes,  of  orators*  Exhibits  17  and  18, — 
being  the  annual  statements  of  January  1,  1881  and  1882,  and  of  the  books 
of  Perley  D.  Moore  &  Co.,  and  is  in  the  handwriting  of  E.  G.  Moore." 

It  was  found  that  the  orators  acted  in  good  faith  in  this  Malone  tannery 
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transaction.  It  appeared  that  80  shares  of  the  stock  were  issaed  to  the  Mooree 
and  Wright  for  50  per  cent,  of  the  par  vaiue  thereof;  and  that  they  also  became 
the  owners  of  51  other  shares,  which  were  originally  issued  to  said  Meigs. 
Meigs  paid  for  the  shares  by  conveying  a  woolen  factory  to  the  tanning  com- 
pany. The  woolen  factory  was  under  a  mortgage,  which  was  afterwards 
foreclosed.  The  Moores  and  Wright  redeemed,  and  so  51  shares  of  stock  were 
issued  to  them,  which  cost  them  less  than  the  par  value.  The  prayer  in  the 
bill  was  for  an  accounting;  that  the  dividends  paid  should  be  refunded,  and 
the  same  applied  in  paying  the  orators;  that  an  order  of  sequestration  issue 
against  ail  the  property  and  assets;  that  there  be  an  order  of  contribution 
among  the  stockholders;  and  for  a  decree  of  dissolution  of  said  corporation. 

C.  G.  AuBtin^  for  defendants. 

The  indebtedness  created  on  account  of  the  Malone  tannery  Is  absolutely 
void.  The  exercise  of  powers  not  conferred  is  equally  illegal  with  the  exer- 
cise of  a  prohibited  power.  Green's  Brice»  Ultra  Vires,  89;  Ditch  Co.  v.  Zel" 
lerbach,  37  Gal.  543;  Vandall  v.  Dock  Co.,  40  Gal.  83;  Dotming  v.  Road  Co.^ 
40  N.  H.  230;  Bank  v.  Sarle,  13  Pet.  519;  Orr  v.  LaoRy,  2  Doug.  (Mich.) 
230.  The  vote  of  February  18,  1881,  conferred  no  new  powers.  It.  L.  g 
3289;  2  Mor.  Priv.  Gorp.  §  940;  StaU  v.  Bailey,  16  Ind.  46. 

!r.  0.  Bturtevant  and  H.  C.  Adams,  for  orators. 

The  vote  of  February  18,  1881,  was  valid  and  binding;  it  was  a  contract 
Fleekner  v.  Bank,  8  Wheat.  338.  353.  It  was  not  a  contract  ultra  vires.  It 
was  an  open,  square  business  transaction.  It  was  not  outside  the  business 
in  which  the  Swanton  Tanning  Gompany  were  engaged.  The  property  was 
delivered  to  the  company,  and  accrued  to  its  benefit.  The  articles  of  associa- 
tion disclose  the  nature  of  the  company's  business,  but  the  details  are  not  sup- 
posed to  be  embraced  in  them.  If  the  purchase  of  the  Malone  tannery  prop- 
erty had  been  foreign  to  the  business  carried  on  by  said  Swanton  Tanning 
Gompany,  the  doctrine  of  tUtra  vires,  in  one  sense,  might,  with  some  propri- 
ety, be  urged.  But  the  purchase  in  fact  included  nothing  but  hides,  tanned  and 
untanned,  tanning  material,  some  tools,  machinery,  and  other  personal  prop- 
erty essential  in  carrying  on  the  business.  Green's  Brice,  Ultra  Vires,  39;  Fer* 
tilizing  Co.  v.  Hyde  Park,  97  U.  S.  669;  Bank  v.  Railroad  Co.,  31  Vt.  491. 
The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation,  should 
not  be  allowed  to  prevail  when  it  would  defeat  the  ends  of  justice  or  work  a 
legal  wrong.  There  was  no  error,  in  view  of  the  facts,  in  including  in  the 
decree  the  prior  account.    LeuHs  v.  Iron-  Works,  50  Y t.  477. 

.Taft,  J.  No  claim  is  now  made  by  the  orators  as  to  matters  embraced 
within  the  prayer  of  the  bill,  except  such  as  relate  to  the  accounts  between  the 
parties,  and  enforcing  the  collection  of  any  sum  found  due  them  from  the  de- 
fendants.   Was  there  error  in  the  decree? 

1.  The  main  portion  of  the  account  passed  upon  by  the  master  accrued  be-> 
tween  the  18th  day  of  October,  1874,  and  the  cessation  of  the  tanning  com- 
pany's business,  in  1882,  under  the  written  contract  of  the  former  date.  Prior 
to  the  execution  of  the  written  contract,  an  account  had  accrued  in  favor  of 
the  orators,  amounting,  at  the  time  of  the  contract,  to  $6,391.81.  The  ac- 
count accrued  just  prior  to  the  execution  of  the  contract,  and  the  character  of 
the  business  done  under  the  contract  was  evidently  the  same  as  that  embraced 
in  the  prior  account.  It  was  in  fact  a  continuation  of  the  business  begun  soon 
after  the  formation  of  the  company.  The  prior  account  was  carried  forwai*d 
into  the  statements  made  to  the  defendant;  was  never  objected  to  by  them; 
was  treated  by  them  as  a  part  of  the  account  rendered  under  the  written  con- 
tract; and  we  think  that,  after  being  so  treated,  it  is  too  late  for  the  defend- 
ant to  now  object  to  an  allowance  of  it  under  a  bill  brought  for  an  accounting 
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under  the  contract.  That  account  became  a  part  of  the  account  under  the  con- 
tract. Under  the  circumstances,  we  should  not  hesitate  to  permit  an  amend- 
ment of  the  bill  to  include  the  prior  account*  did  we  deem  it  necessary,  which 
we  do  not. 

2.  The  only  other  qaestion  made  by  the  defendant  is  denying  the  orator's 
riglit  to  charge  the  company  with  the  personal  property  at  the  Malone  tannery, 
amounting  to  $12,518.25,  on  the  Ibth  day  of  February,  1881.  We  do  not 
think  that  the  right  to  charge  the  tanning  company  this  sum  depends  strictly 
upon  the  legality  of  the  vote,  of  the  tanning  company  at  the  latter  date  to  con- 
sol.date  its  business  with  that  of  tlie  Malone  tannery.  That  vote  was  not 
carrif'd  out  by  the  orators  taking  stock  in  the  company,  or  by  a  conveyance  of 
the  real  estate  to  the  company.  Such  purchnse  of  real  property  in  another 
state  may  or  may  not  have  been  regular  and  strictly  within  the  corporate  pow- 
ei*8  of  the  com|iany.  But  the  acquisition  of  the  personal  property  at  the  Ma- 
lone tannery  was  strictly  within  ihe  authority  of  the  orators  under  the  con- 
tnict  of  13th  October,  1874.  They  made  all  the  purchases  for  the  tannery, 
and  we  think  that,  having  taken  the  personal  property  under  the  form  of  a 
sale,  the  company  having  had  the  full  benefit  of  it  in  every  respect,  that  the 
orators  should  be  allowed  its  value.  The  personal  pro{>e]ty  at  the  Malone 
tannery  whs  appraised  by  an  agent  of  theo.ators,  and  cliarged  at  the  appraisal. 
The  orators  could  not  bind  tlie  company  by  an  appraisal  of  their  own.  We 
wish  to  exclude  the  idea  that  this  is  impliedly  sanctioned  by  ihe  disposition  of 
the  case.  We  presume  that  the  master  allowed  the  actual  cash  value  of  the 
property,  and  no  question  is  raised  by  the  report  in  respect  to  the  value  of  the 
property.  We  presume  the  action  of  the  master  was  based  upon  legitimate 
evidence  in  that  respect.    Decree  affirmed,  and  cause  remanded* 


(W  Vt.  249)  

Sblinas  o.  Vermont  State  Aob.  Soo. 
{Supreme  CavH  of  VermorU,    Washfaigtoii.    September  10, 1888.) 

1.  Neolioence — Dangerous  Pkemisbs — Corporations. 

An  agricaltural  society  is  liable,  to  a  person  lawfully  In  attendance  upon  their 
pubUc  exhibition,  for  injaiies  ctiused  by  their  grounds  not  beuig  in  a  reasonably 
safe  condition.' 

2.  Same— Phovingb  of  Jurt. 

Plaintiff,  bein^  in  attendance  upon  the  pubUc  exhibition  of  defendant  society, 
was,  while  walking  along,  struck  by  a  person,  not  an  officer  or  servant  of  the  soci- 
ety, in  the -act  of  swinging  a  mallet  to  hit  a  strikln£[-maohlne,  situated  upon  the 
grounds  with  no  guard  around  it.  Held^  that  the  question  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  was  for  the  jury.* 

Exceptions  from  Washington  county  court;  before  Justice  Powers. 

Action  on  the  case  for  nei^iigence.  The  plaintiff  testified,  in  part,  that  he 
attended  the  state  agricultural  fair,  in  September,  1884, — a  joint  exhibition 
by  the  State  Agricultural  Society  and  the  Champiain  Valley  Association;  that 
at  the  time  of  the  accident  he  was  looking  for  the  superintendent  to  hire  a 
piece  of  ground  to  sell  whips  on.  "I  had  business  with  another  gentleman, 
looking  after  Mr.  Hammond,  and  him  and  I  proposed  that  we  should  look 
for  Mr.  Hammond,  nnd  try  our  luck  again.  He  was  to  take  the  same  course 
we  had  taken  before,  and  I  was  to  go  tli  rough  Floral  Hall.  After  I  parted 
with  him,  on  my  way  to  Floral  Hall,  I  was  struck  by  a  man,  and  he  broke 

1  As  to  the  duty  of  the  owner  of  premises  to  keep  them  in  safe  condition,  and  his  lia- 
bility for  injuries  caused  by  dangers  against  which  he  has  not  guarded,  see  Johnson  v;. 
McMillan.  (Mich.)  86  N.  W.  Rep.  808,  and  note;  Clarke  v.  City  of  Richmond,  (Va.)  5  S. 
E.  Rep.  860,  and  note;  Oil  Co.  y.  Morton,  (Tex.)  7  S.  W.  Rep.  756;  McDonald  y.  RaUway 
Co.,  95  Fed.  Rep.  88,  and  note. 

*  As  to  the  province  of  the  court  and  jury  in  determining  questions  of  negligence,  see 
Eyne  v.  Railroad  Co.,  (DeL)  14  AtL  Rep.  823,  and  note;  PuUips  w  DewaU,  (Qa.)  7  S. 
K  Rep.  151,  and  note 
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my  leg. "  **  Question,  State  by  what  you  w«re  struck.  Ansitfer.  I  was  struck 
by  a  mallet  of  some  kind.  Q.  Describe  how  you  happened  to  be  struck.  A, 
I  was  going  to  Floral  Hall  looking  for  Mr.  Hammond,  as  he  was  described . 
to  me.  About  every  gentleman  I  saw  I  was  looking  attentively  to  see  if  it 
was  Mr.  Hammond,  and,  walking  slowly  by,  the  first  thing  I  knew  I  was 
knocked  from  my  feet,  ©.How?  il.  By  some  one  swinging  a  beetle.  I  did 
not  see  exactly  how  it  was  done;  all  I  knew,  I  was  struck  with  the  beetle, 
and  knocked  on  my  back. "     Verdict  for  plaintiff  for  8725. 

Pitkin  &  ETuse  and  T.  R.  Gordon,  for  plaintiff.    Sard  c&  CtMhman  and* 
Heath  <&  Willard,  for  defendant. 

Tyler,  J.  The  plaintiff's  evidence,  upon  which  he  rested  his  case,  and 
upon  which  the  defendants  requested  the  court  to  direct  a  verdict  in  their 
favor,  tended  to  show  that  the  defendants,  on  September  8,  1884,  and  on  the 
four  succeeding  days,  held  a  joint  agricultural  and  mechanical  exhibition  in 
Howard  park,  in  Burlington;  that  the  plaintiff  paid  his  entrance  fee  on  the 
first  day  of  the  exhibition,  and  was  rightfully  upon  the  grounds;  that  there 
was  placed  upon  the  grounds,  about  ten  rods  from  the  superintendent's  tent, 
and  in  nearly  a  direct  line  between  the  tent  and  Floral  Hall,  a  striking-ma- 
chine, consisting  of  a  box  from  two  and  a  half  to  three  feet  long,  a  foot  and  a 
half  high,  and  about  sixteen  inches  wide,  and  so  contrived  that  a  person  strik- 
ing with  a  mallet  weighing  eight  or  ten  pounds  could  test  his  strength  by 
means  of  a  pointer  or  indicator  arranged  in  the  box;  that  the  plaintiff  was 
passing  along  by  the  usual  route  from  the  superintendent's  tent  towards  Floral 
Hall,  and  when  near  the  machine,  and  not  observing  it,  some  person  suddenly 
took  up  the  mallet,  and,  in  swinging  it  to  strike  a  blow,  hit  the  plaintiff  a^d 
broke  his  leg.  It  appeared  that  the  accident  occurred  between  2  and  3  o'clock 
in  the  afternoon;  that  the  machine  was  seen  at  that  place  by  plaintiff's  wit- 
nesses as  early  as  12  o'clock,  and  one  witness  was  confident  he  saw  it  there 
between  8  and  9  o'clock  in  the  morning.  The  question  presented  by  the  plain- 
tiff's evidence  was  whether  or  not  the  defendants  were  guilty  of  negligence 
in  suffering  this  machine,  with  no  guard  around  it,  to  remain  upon  the  grounds 
at  this  place,  and  at  a  time  when  visitors  were  constantly  passing  and  repass- 
ing it.  The  court  was  requested  to  hold  as  matter  of  law  that  they  were  not. 
Goiiporations  are  liable  for  their  negligent  torts,  and  for  the  negligence  of 
their  officers  and  servants  acting  in  the  course  of  their  official  duty  or  employ- 
ment, in  the  same  manner  and  to  the  same  extent  that  individuals  are  liable 
under  the  same  circumstances.  2  Mor.  Corp.  (2d.  Ed.)  §§  725,  734;  Boone, 
Corp.  §  84.  As  the  defendants  were  holding  a  public  exhibition  in  this  park, 
and  inviting  visitors  thereto,  it  was  their  duty  to  render  it  a  reasonably  safe 
place  for  all  persons  who  might  lawfully  be  there  in  attendance.  It  was 
claimed  in  argument  by  defendants'  counsel  that,  as  the  machine  was  not  ^ 
placed  there  by  the  defendants,  and  its  use  was  foreign  to  the  purposes  for 
which  these  societies  were  organized,  it  was  a  case  of  idtra  Dires*  unless  the 
defendants  recognized  the  act  as  done  in  their  business;  that  there  was  no 
evidence  that  defendants  had  any  interest  in  the  machine,  or  that  it  was  there 
by  their  permission,  or  that  it  was  being  used  with  their  knowledge.  There 
was  evidence,  however,  that  it  was  one  of  a  kind  of  machines  commonly  ex- 
hibited at  public  gatherings  of  this  kind,  and  that  there  were  two  or  three  of 
them  on  the  grounds  at  this  exhibition,  and  in  about  the  same  locality.  The 
court  could  not  assume,  as  matter  of  law,  that  these  machines,  as  well  as  the 
peddlers'  stands,  victualing  tents,  and  places  of  amusement,  were  not  there 
by  the  defendants'  permission.  If  it  were  not  to  be  assumed  that  the  machine 
was  there  by  license,  it  was  a  question  of  fact  whether  it  had  been  so  long 
upon  the  grounds  that  the  defendants  ought,  in  the  exercise  of  reasonable 
care,  to  have  known  of  its  presence.  Whether  it  was  dangerous  or  not  de- 
pended upon  its  construction,  and  the  manner  in  which  it  was  used.    These 
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were  questions  of  tBct,  or  at  least  mixed  questions  of  law  and  fact,  which 
could  not  properly  have  been  decided  by  the  court.  A  remaik  made  by  Ebi> 
FiBLD,  C.  J.,  in  Vinton  v.  Schwab,  32  Vt.  614,  is  applicable  to  tliis  case: 
''But  when  there  is  no  conflict  in  the  testimony,  in  regard  to  the  particular 
facts,  that  will  not  always  make  it  a  mere  question  of  law  which  the  court 
may  determine.  If  it  still  rests  upon  discretion,  experience,  and  judgment, 
it  is  matter  of  fact,  and  not  of  law  merely."  It  was  said  by  Iloss,  J.,  in 
Whitcomh  V.  Denio,  52  Vt.  JJ90:  **Whatever  may  be  the  rule  in  other  states 
in  regard  to  Its  being  the  duty  of  the  court,  when  the  facts  are  undisputed, 
to  determine,  as  a  matter  of  law,  whether  a  thing  has  been  done  within  a 
reasonable  time,  or  with  reasonable  care,  diligence,  or  prudence,  or  to  deter- 
mine any  other  fact  which  involves  the  judgment  of  the  trier  upon  an  existing 
state  of  facts  and  circumstances,  it  has  been  the  almost  universal  practice  in 
this  state,  from  the  earliest  recollection  of  the  oldest  members  of  the  court 
and  bar,  to  submit  such  question  to  the  determination  of  the  jury."  Fassett 
V.  Roxhtiryt  55  Vt.  555.  The  only  departure  from  this  practice  was  in  the 
often  quoted  case  of  Briggs  v.  Taylor,  28  Vt.  180.  A  case  in  point,  as  illus- 
trative of  the  one  under  consideration,  is  Lax  v.  Corporation  of  Darlington, 
31  Moak,  Eng.  B.  543,  cited  in  plaintiff's  brief.  In  that  Ciise  the  defendants 
were  owners  of  a  cattle  market,  and  in  the  market-place  they  had  erected  a 
statue,  around  which  they  had  placed  a  railing  as  a  fence.  The  plaintiffs  at- 
tended the  market  with  their  cattle,  and  occupied  a  particular  site,  for  which 
they  paid  a  toll.  A  cow  belonging  to  them,  in  attempting  to  jump  the  rail- 
ing, injured  herself,  an,d  died  from  the  injuries.  The  jury  found  that  the 
railing  was  dangerous.  The  court  held  that  the  defendants,  having  received 
toll  from  the  plaintiffs  and  invited  them  to  the  market  with  their  cattle,  were 
in  duty  bound  to  keep  the  market  in  a  safe  condition,  and  that  an  action  would 
lie  for  the  plaintiff's  loss.  It  Is  insisted  by  defendants'  counsel,  to  entitle  the 
plaintiff  to  recover,  it  must  appear  affirmatively  that  he  was  in  the  exercise 
of  at  least  ordinary  care  for  his  own  protection,  and  that  it  did  affirmatively 
appear  that  he  was  exercising  no  care  at  all,  but,  on  the  contrary,  was  guilty 
of  gross  negligence.  To  enable  the  plaintiff  to  make  out  a  case,  it  was  in- 
cumbent on  him  to  show  that  the  defendants  were  negligent  in  regard  to  this 
machine,  and  that  no  want  of  care  on  his  part  contributed  to  the  happening 
of  the  accident.  Not  that  he  could  testify,  or  that  witnesses  could  testify  in 
his  behalf,  that  he  was  in  the  exercise  of  due  care;  but  the  burden  was  on 
him  to  produce  such  a  state  of  the  evidence  as  would  enable  the  trier  of  the  fact 
to  say  that  the  defendants  were  negligent,  and  that  his  own  conduct  was  pru- 
dent. Walker  v.  Westfleld,  39  Vt.  246;  Bovee  v.  Danville,  53  Vt.  183.  The 
plaintiff's  evidence  shows  the  manner  in  which  he  was  walking 'past  this  ma- 
chine, not  knowing  of  its  existence.  Whether  he  was  in  the  exercise  of  that 
degree  of  c£^re  which  the  law  requires,  or  whether  he  was  guilty  of  contribu- 
tory negligence,  was  a  question  of  fact  for  the  jury,  under  proper  instructions 
from  the  court.    Hill  v.  New  Haven,  37  Vt.  501. 


(60  vt  449) 

BiCHARDS  V.  Moore* 
iSvjpreme  Court  of  Vermont,    Franklin.    September  11, 1888., 

1.  JuBT—QDALEPioi.TioN— Aliens. 

Alienage  is  a  disqualification  of  a  Juror. 

2.  Same— Proof  op  Alibnagb— Presumption. 

Proof  that  the  juror  took  out  naturalization  papers  after  he  had  acted  as  juror 
raises  a  presumption  that  he  was  an  alien  at  the  tune  of  the  trial,  especially  where 
it  is  shown  that  he  was  of  foreign  birth. 
8.  Same— Waiveb.  of  Dbfbot. 

Where  the  fact  of  the  disqualification  was  unknown  to  the  defeated  party  or  his 
counsel  at  the  time  of  the  juror's  accepltance,  it  may  be  taken  advantage  of  on  mo- 
tion to  set  aside  the  verdict.  .    : 
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Exceptions  from  Franklin  eoanty  court;  before  Jastice  Boas* 
Motion  to  set  aside  a  verdict  on  the  ground  that  one  of  the  jurors  was  an 
alien.    Motion  p^-o  forma  overruled,  and  judgment  rendered  on  the  verdict. 

ff.  O.  Adams  and  George  A.  Ballard^  for  defendant. 

The  presumption  of  citizenship,  drawn  from  the  fact  of  residence,  ceases 
when  the  fact  of  foreign  birth  appears.  So  does  the  presumption  of  the  reg- 
ularitj  of  a  verdict,  which  only  amounts  to  this:  tiiat  irregularity  will  not  be 
presumed.  2  Best,  Ev.  g  860.  The  burden  of  proof  then  shifts.  The  pro- 
bative  force  of  the  fact  of  residence  is  not  equal  to  that  of  foreign  birth. 
Birth  creates  citizenship  in  the  country  of  birth.  The  presumption  of  alien- 
age, drawn  from  foreign  birth,  is  continuous,  and  conclusive  uhless  met  by 
proof  that  the  disability  lias  been  removed  by  some  method  known  to  the  law. 
Farr  v.  Payne,  40  Vt.  615;  1  Greenl.  Ev.  §  41;  2  Best,  Ev.  §§  373, 405;  Havr 
enstein  v.  Lynham,  9  Reporter,  265;  Quinn  v.  Halbert,  52  Vt.  353.  The  rule 
of  the  common  law  was  that  the  place  of  birth  determined  the  question  of 
citizenship,  With  tlie  exception  of  children  of  embassadors.  CcUvMa  Ccuse,  7 
Coke,  1;  Aicllvaine  v.  Coxe*8  Leasee^  4  Oranch,  209. 

Powell  d  Brown  and  Cross  <&  8tarU  for  plaintiff. 

The  statute  disqualifications  of  jurors  must  be  taken  advantage  of  by  chal- 
lenge;  and  the  fact  that  a  disqualified  juror  is  allowed  to  participate  in  the 
trial  of  a  case  is  not  cause  for  setting  aside  the  venlict,  especially  in  civil 
cases.  Pix>ff.  Jury,  §  172;  Thomp.  &  M.  Juries,  §  302;  Waasam  v.  Feeney, 
121  Mass.  93;  8taU  v.  Jackson,  27  Kan.  581;  Croy  v.  State,  32  lnd.'384; 
State  V.  White,  68  N.  0.  158;  State  v.  Vogel,  22  Wis.  471;  U.  S.  v.  Gale,  109 
U.  S.  65,  3  8up.  Ct.  Rep.  1;  Green  v.  State,  59  Md.  123;  Woodtoard  v.  Dean, 
113  Mass.  297.  Tlie  defendant  must  overcome  by  proof  the  presumption  that 
the  juror  was  competent.  Hil.  New  Trials,  g  3,  c.  9;  People  v.  Pease,  27 
N.  Y.  45,  63,  74;  People  v.  Pease,  30  Barb.  588;  Egbert  v.  Greenwalt,  38 
Amer.  Hep.  260;  Hammond  v.  Noble,  57  Yt.  197.  To  satisfy  the  court  that 
the  juror  was  not  a  citizen,  it  is  not  sulBcient  to  prove  that  he  was  born  in 
Ireland,  and  was  never  naturalized.  Froff.  Jury,  §  116.  It  must  be  proved 
that  his  father  w;is  not  a  citizen  by  birth.  Rev.  St.  U.  S.  §  2172.  Also,  that 
his  father  never  made  application  to  be  naturalized.  Id.  §  2168.  See  Wit- 
miugtun  v.  Bwlinyton,  4  Pick.  173;  Braintree  v.  Hingham,  1  Pick.  247, 
note  3;  Jackson  v.  Etz,  5  Cow.  320;  Union  v.  Plainfleld,  39  Ck>nn.  563;  Abb. 
Tr.  Ev.  p.  91,  note  14;  1  WJiart.  Ev.  g  208;  Hafnmondy.  Noble,  57  Vt.  193; 
Dupuy  V.  Wurtz,  53  N.  Y.  556. 

Taft,  J.  The  defendant  moved  the  court  below  to  set  aside  the  verdict 
upon  the  ground  that  Conner,  one  of  the  jurors,  was  an  alien.  If  he  was, 
the  proof  showing  that  that  fact  was  unknown  to  the  defendant  and  his  coun- 
sel until  after  the  trial,  the  motion  should  have  been  granted.  Qainn  v.  Hal" 
bert,  52  Vt.  853.  The  counsel  for  the  plaintiff  have  shown  diligence  in  cit- 
ing 39  authorities  from  other  jurisdictions  to  show  that  the  disqualification 
of  the  juror  could  only  avail  the  defendant  as  a  cause  of  challenge,  evidently 
overlooking  the  cases  in  our  own  state,  in  which  a  contrary  doctrine  has  been 
established.  BHggs  v.  Georgia,  15  Vt.  61;  Mann  v.  Fairies,  44  Vt.  672; 
Qainn  v.  Halbert,  supra.  The  competency  of  the  juror  will  be  presumed 
until  the  contrary  is  shown,  and  it  is  incumbent  upon  the  defendant  to  show 
the  alienage  of  the  juror.  Hammond  v.  Noble,  57  Vt.  193.  He  has  shown 
the  foreign  birth  of  the  jnror,  and  his  non-naturalization  by  any  act  of  his 
own,  and  the  non-naturalization  of  his  father;  and,  if  reputation  in  the  fam- 
ily is  legitimate  evidence,  the  foreign  birth  of  the  latter.  It  is  unnecessary 
to  pass  upon  this  latter  question,  as  it  is  not  requisite  to  a  disposition  of  the 
case.    Ife  think  that,  irrespective  of  any  fact  (or  presumption  drawn  there- 
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from)  prior  to  the  trial,  that  the  fact  shown  by  stipulation,  that  Ck)nDer  was 
duly  naturalized  in  1886.  subsequently  to  the  trial,  and  became  a  citizen  of 
the'United  States  and  of  Vermont,  is  decisive  upon  the  question  of  his  alienage. 
Why.  should  we  not  give  full  force  and  effect  to  the  naturalization  proceed- 
ings, and  all  presumptions  naturally  arising  therefrom?  The  person  was  for- 
eign by  birth;  had  never,  by  any  act  of  his  own,  been  made  a  citizen.  He 
went  into  court,  and,  by  due  process  of  law.  was  naturalized.  Is  not  prior 
alienage  a  logical  inference  from  the  fact  of  naturalization,  and  especially  so 
in  this  case,  because  it  is  stipulated  that  by  his  naturalization  he  became  a 
citizen  of  the  United  States  and  of  Vermont.  This,  by  implication,  is  saying 
that  he  was  not  before  a  citizen.  NoUiing  being  shown  to  the  contrary,  does 
not  the  presumption  arise  that  prior  to  the  proceedings  he  was  an  alien?  We 
think  if  any  claim  is  made  by  the  plaintilf  that  Gunner  was  a  citizen  prior 
thereto,  that  the  proceedings  were  sham,  mere  form,  and  of  no  effect;  the 
burden  was  upon  him  to  show  siich  facts.  We  think  the  presumption  arising 
.from  the  naturalization  proceeding  is  that  prior  thereto  Conner  was  an  alien. 
Judgment  reversed*  motion  granted,  verdict  set  aside,  new  trial  granted,  and 
cause  remanded. 


(64  N.  H.  S03) 

Gove  c.  Gove. 
(Supreme  Court  of  New  JSampsMre.    Rockingham.    Jaly  19.  ISSS., 

EZXODTOS^POWSBS— A88IONMBNT  OF  NOTB  AND  M0BT040B  IN  ANOTHBH  StaTB. 

An  executor,  having  by  virtue  of  his  appointment  in  another  state  obtained  the 
title  to  a  negotiable  note  secured  by  mortgage  on  land  in  New  Hampshire,  may  give 
a  valid  title  to  the  same  by  assignment,  and  the  assignee  may  maintain  an  action  in 
his  own  name  on  the  note  and  mortgage  in  that  state.* 

Writ  of  entry  to  foreclose  a  mortgage  of  land  in  Seabrook.  Facts  found  by 
the  court.  By  the  last  will  of  Daniel  Ingalls  the  note  and  mortgage  in  suit 
were  given  to  the  plaintiff.  That  will  was  proved  and  allowed  in  Essex 
county,  Mass.,  and  Kathaniel  Ingalls  appointed  executor.  Alter  his  appoint- 
ment, February  3,  18^2,  Nathaniel  Ingalls,  by  writing  under  his  hand  and 
seal,  assigned  and  delivered  the  note  and  mortgage  to  the  plaintiff.  No  copy 
of  the  will  and  probate  thereof  was  filed  in  the  probate  otiice  of  Rockingham 
county.  The  court  ordered  conditional  judgment  for  the  amount  due  on  the 
mortgage,  and  the  defendant  excepted. 

MaiitUm  <&  Eastmaup  for  plaintiff.    T»  Leavitt,  for  defendantt 

Clark,  J.  The  question  is  as  to  the  plaintiff's  title  to  the  note  and  mort- 
gage as  against  the  defendant.  There  are  no  rights  of  creditors  or  outside 
parties  intervening.  In  Litce  v.  Railroad  Co.,  63  N.  H.  589.  3  Atl.  Hep.  618, 
we  held  that  in  the  absence  of  ancillary  administration  or  statutory  prohibi- 
tion, the  domiciliary  administrator  appointed  in  another  state  has  authority 
to  sell  and  assign  stock  of  the  decedent  in  a  corporation  in  tiiis  state,  and  the 
corporation  may  voluntarily  consent  to  its  transfer  by  accepting  the  outstand- 
ing certificate,  and  issuing  a  new  one  to  the  purchaser.  It  is  there  said  that 
while  the  power  of  an  administrator  or  executor  is  limited  to  the  state  of  tiis 
appointment,  his  inability  to  sue  or  defend  in  his  representative  capacity  in  a 
foreign  Jurisdiction  is  due,  not  to  a  want  of  title  to  the  assets  of  his  decedent, 
but  to  his  personal  Incapacity  to  enforce  it.  According  to  the  autliorities  there 
cited,  the  domiciliary  administrator  or  executor,  in  tlie  absence  of  ancillary 
administration  or  statutory  prohibition,  has  authority  to  take  possession  of 
and  remove  the  goods  or  effects  of  the  decedent  in  another  jurisdiction,  or  to 
collect  a  debt  due  from  a  debtor  residing  thereiir,  if  voluntaiily  given  up  or 
paid ,  and  give  a  good  acquittance  and  discharge  therefor.  Luot  v.  HaUroad  Co^ 

I  See  note  at  end  of  case. 
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63  N.  H.  590, 3  Atl.  Bep.  618.  Upon  the  doctrine  of  L%jm  y.  Railroad  Co,,  a 
voluntary  payment  of  the  mortgage  note  to  the  administrator  of  Lydia  Ingalls  or 
to  the  executor  of  Daniel  Ingalls  would  have  constituted  a  valid  discbarge  of 
the  debt,  and  a  voluntary  payment  of  the  debt  to  the  plaintiff  would  discharge 
the  mortgage.  If  the  executor  of  Daniel  Ingalls  could  discharge  the  debt  by 
receiving  payment,  he  could  release  and  discharge  the  claim  of  the  estate  by 
an  assignment  or  transfer  of  the  note;  and,  having  authority  to  bind  the 
estate,  he  could  give  a  valid  title  to  the  note  to  the  plaintiff.  The  executor 
could  pass  the  title  by  indorsement  and  delivery  in  Massachusetts,  although 
he  could  not  enforce  payment  by  suit  as  executor  outside  of  Massachusetts ; 
and,  the  plaintiff's  title  to  the  note  and  mortgage  being  complete  under  the 
will  of  Daniel  Ingalls  and  the  indorsement  and  delivery  by  the  executor,  and 
the  note  being  negotiable,  the  plaintiff's  action  can  be  maintained.  "If  an 
executor  in  one  state  assigns  a  debt  due  from  a  person  residing  in  another 
state,  by  whose  laws  an  assignee  may  sue  in  his  own  name,  such  assignment 
makes  a  complete  title,  and  it  is  not  necessary  to  take  letters  of  administra- 
tion iu  the  latter  state,  to  enable  the  assignee  to  sue  in  bis  own  name." 
Harper  v.  Butler,  2  Pet.  239.  See,  also.  Rand  v.  Hubbard,  4  Mete.  252, 258, 
259.  **  The  administrator,  by  virtue  of  his  appointment  and  authority  as  such, 
obtains  the  title  to  promissory  notes  or  other  written  evidences  of  debt  held 
by  the  intestate  at  the  time  of  his  death,  and  coming  to  the  possession  of  the 
administrator,  and  may  sell,  transfer,  and  indorse  the  same;  and  the  pur- 
chasers or  Indorsees  may  maintain  actions  in  their  own  names  against  the 
debtors  in  another  state,  if  the  notes  are  negotiable  promissory  notes,  or  if 
the  law  of  the  state  in  which  the  action  is  brought  permits  the  assignee  of  a 
chose  in  action  to  sue  in  his  own  name."  Gray,  J.,  Wilkins  v.  Ellett,  108 
U.  S.  256,  259,  2  Sup.  Ct.  Rep.  641.  The  plaintiff,  being  the  owner  of  the 
note  and  mortgage,  is  under  no  disability  to  sue  in  his  own  name.  Thomp- 
son V.  Wilson,  2  N.  H.  291,  and  Taylor  v.  Barron,  35  N.  H.  485,  so  far  as 
they  are  in  conflict  with  this  result,  are  overruled  by  Luce  v.  Railroad  Co, 
Exceptions  overruled. 

Allen,  J.,  did  not  sit.    The  others  concurred* 

NOTE. 

Executors.  AND  Administrators— Assbts  in  Forrion  State— Assignment— Right 
TO  Sue.  In  Campbell  v.  Brown,  (Iowa,)  20  N.  W.  Rep.  745,  the  court  says:  "The  title 
to  pron^issory  notes  belonging  to  an  estate  vests  in  the  executor,  and  he  can  *  *  • 
assign  the  note  so  as  to  vest  the  title  in  his  assignee,  so  as  to  enable  the  latter,  as  such 
owner,  to  maintain  an  action  thereon  against  the  maker  in  the  courts  of  any  state  in 
which  the  latter  resides. "  Under  the  statutes  of  Michigan^  a  foreign  administrator  can 
make  no  valid  assignment  of  a  mortgage  on  lands  in  that  state.  Reynolds  v.  McMullen, 
22  N.  W.  Rep.  41.  But  under  the  WiscoTisin  statutes,  a  foreign  administrator  may  exe- 
cute a  power  of  sale  in  a  mortgage  on  land  in  that  state,  belonging  to  his  decedent's 
estate.  Hayes  v.  Frey,  11  N.  W.  Rep.  695.  It  is  held  in  Kansas^  however,  that  where 
one,  being  domiciled  in  Illinois,  dies  intestate  in  Colorado,  having  in  his  possession  at 
the  time  of  his  death  notes  secured  by  mortgages  on  lands  in  Elansas,  and  his  widow 
takes  out  letters  of  administration  in  Colorado,  out  not  in  Kansas,  the  title  to  the  notes 
and  mortgages  does  not  vest  in  her  so  as  to  enable  her  to  bring  an  action  on  tiiem  in  the 
latter  state,  when  letters  of  administration  have  been  taken  out  by  another  person  in 
the  state  of  the  intestate's  domicile.  Moore  v.  Jordan,  18  Pac.  Rep.  837.  But  Mc- 
Chart,  C.  J.,  rules  in  the  case  of  Eells  v.  Holder,  12  Fed.  Rep.  668,  that  although,  in  the 
absence  of  a  statutory  provision,  an  administrator  cannot  sue  outside  of  the  state  in 
which  he  is  commissioned,  yet  notes  owned  by  deceased  at  the  time  of  his  death,  he  be- 
ing at  the  time  a  resident  of  Ohio,  which  notes  are  secured  by  mortgages  on  lands  in 
Kansas,  are  assets  in  the  hands  of  the  domiciliary  administrator,  ana  that  he  may  sue 
thereon,  under  the  Kansas  act  of  1879. 

A  foreign  executor  may  maintain  an  action  in  his  own  name  upon  a  note  payable 
to  bearer,  part  of  the  assets  of  the  estate,  in  Michigan,  Ejiapp  v.  Lee,  8  N.  w  Rep. 
244.  A  foreign  executor,  invested  by  the  testator's  will  with  title  to  land  in  Ken- 
tucky, may  maintain  ejectment  therefor.  Chapman  v.  Headley's  Ex'r,  4  S.  W.  Rep. 
189.  Though  there  be  a  domestic  administrator  with  the  will  annexed,  a  foreign  ad- 
ministrator duly  qualified  at  the  testator's  domicile  may  bring  suit  in  Georgia  for  any 
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cause  of  action  aocruinff  to  him  re^»eo1iiiLg  property  in  that  state,  but  not  for  anv  cause 
of  action  accruing  to  the  testator.  Smith  v.  Guyler,  8  S.  E.  Rep.  406.  Under  the 
California  statute,  a  foreign  personal  representative  cannot  maintain  an  action  either 
ex  officio  or  individually  for  a  claim  due  tne  testator,  without  first  taking  out  ancJUai-y 
letters.    Lewis  v.  Adams,  8  Paa  Bep.  619. 

As  to  the  right  of  an  executor  or  administrator  to  maintain  an  action  in  the  courts  of 
a  state  foreign  to  that  of  his  appointment,  see  Cheney  v.  Stone,  39  Fed.  Rep.  885 ;  Lewis 
V.  Adams,  (Cal.)  11  Pac.  838,  and  note  2. 


(64  N.  H.  605) 

Morrill  v.  Prescott  et  ah 
{Supreme  Court  of  New.  Hampshire     Rockingham.    July  19, 1888.) 

EsTOPPEi.— -Former  Judgment. 

A  judgment  in  an  action  of  deceit  against  the  holder  of  a  promissory  hote  trans- 
ferred for  worthless  mining  stock,  for  the  amount  due  on  the  note  as  damages, 
estops  the  indorser  from  interposing  the  deceit  as  a  defense  to  a  suit  hy  the  holder 
for  the  collection  of  the  note. 

Assumpsit  on  a  promissory  note  signed  by  H.  D.  Bermethan,  payable  to 
the  order  of  Alice  L.  Prescott,  and  by  her  and  the  other  defendants  indorsed 
to  the  plaintiff. 

Marston  <&  Eastman^  for  plaintiff.  A,  F,  L»  Norris  and  C  P.  aanborn^ 
for  defendants. 

Blodgett,  J.  The  defendants  purchased  of  the  plaintiff  certain  mining 
stock  upon  his  representation  that  its  market  value  was  $1.25  a  share,  and  in 
part  payment  transferred  to  him  the  note  in  suit.  The  stock  was  woi*thless. 
Upon  the  ascertainment  of  this  fact  by  the  defendants,  they  immediatly  re- 
turned the  stock  to  the  plaintiff,  and  unsuccessfully  demanded  the  return  of 
the  note.  Whereupon  they  brought  suit  against  him  lor  deceit  in  the  sale  of 
this  and  other  stock  of  the  same  company,  and  recovered  judgment  therein 
for  the  amount  then  due  on  the  note  as  part  of  the  damages,  which  judgment 
the  plaintiff  paid.  The  consequent  effect  was  to  perfect  his  ownership  of  the 
note,  and  to  estop  the  defendants  from  interposing  the  deceit  as  a  defense  to 
the  present  suit  for  its  collection.  In  other  words,  the  matter  of  deceit  hav- 
ing been  adjudicated  and  the  defendants  compensated  therefor,  their  liability 
to  the  plaintiff  upon  the  note  is  now  the  same  as  it  would  be  had  the  market 
value  of  the  stock  been  as  represented.  See  Parsons  v.  Crawford^  61  N.  H. 
23,  3  Atl.  Rep.  632.    Exception  overruled. 

All£N»  J.,  did  not  sit»    The  others  concurred. 

(64  N.  H.  006)  "" 

Jeroulds  t>.  Brown.* 
{Supreme  Court  of  New  Hampshire.    Coos.    July  19, 1888.) 
Salb— When  Title  Passes— Trover— When  Lies. 

A  sale  of  a  quantity  of  oats  to  he  weighed  out  of  a  bin  containing  a  larger  quan* 
tity,  accompanied  by  payment  of  the  price,  does  not.  hef ore  the  quantity  sold  is  sep- 
arated from  the  hulk,  give  the  vendee  title  upon  whicn  he  can  maintain  trover  against 
the  vendor  for  a  conversion  of  the  quantity  sold.' 

Exceptions  from  Coos  county. 

Trover  for  100  bushels  of  oats.  Facts  found  by  a  referee.  The  defendant, 
having  a  bin  of  oats  containing  more  than  200  bushels,  sold  200  bushels  of 
them  to  the  plaintiff,  to  be  weighed  out  at  32  pounds  to  the  bushel.  About 
100  bushels  were  weighed  out  and  delivered  according  to  the  (contract,  and  it 

^  Reported  hy  W.  B.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 

'  As  to  when  title  passes  on  a  sale  of  chattels,  see  Smith  v.  State,  (Ala.)  4  South.  Rep. 
688;  Wagar  V.  Farrin,  (Mich.)  88  N.  W.  Rep.  866;  Hershiser  v.  Delone,  (Neb.)  Id.  863, 
and  note.    • 


Digitized  by 


Google 


124  ATLA19TI0  BBPOBTSB.  [N.  H. 

is  for  failure  to  deliver  the  remainder  of  the  200  bashels,  on  demand,  that  the 
suit  is  brought.  The  court  gave  the  plaintiff  leave  to  amend  by  filing  a  count 
m  assumpsitf  and  to  take  judgment  thereon  for  the  sum  paid  for  the  unde- 
livered oats,  with  interest,  and,  in  default  of  such  amendment,  ordered  judg^ 
ment  for  the  defendant,  to  which  the  plaintiff  excepted. 

W.  if.  Armington,  for  plaintiff.    Drew  <&  Jordan,  for  defendant. 

Blodgbtt,  J.  The  plaintiff  has  mistaken  his  remedy.  To  sustain  trover, 
he  must  prove  a  general  or  special  property  in  the  oats,  and  a  right  to  their 
immediate  custody.  The  facts  prove  neither  of  the^e  requisites,  but  disprove 
both.  They  show  a  breach  uf  contract  by  the  defendant,  and  nothing  else. 
For  this  breach  he  is  amenable,  and  for  this  only.  The  exception  is  overruled, 
and,  unless  the  plaintiff  elects  to  amend,  there  will  be  judgment  for  the  de- 
fendant. 

Oabpknter,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  563) 

Kendall  v.  Hill.* 
(Supreme  Court  of  New  Hampahdre.-  Hillsborough.    July  19, 1888.) 
LAimix>RD  AND  Tenant— LBASB—TsRinNATioN  of  Tbnanot. 

Notioe  by  the  leBsee  of  a  store  to  the  lessor  that  he  has  sold  his  stock  of  goods, 
with  a  request  that  the  rent  bills  should  thereafter  be  made  against  the  purchaser, 
is  not  sufficient  to  terminate  the  tenancy  without  the  assent  of  the  lessor. 

Cross  <&  Taggart,  for  plaintiff.  Svlloway,  Topliff  ds  O'Conner^  for  defend- 
ant. 

Clark,  J.  This  is  an  action  for  use  and  occupation.  A  referee  found 
generally  for  the  defendant,  and  reported  tliefoliowing  facts:  In  November, 
1888,  the  defendant  purchased  a  stock  of  goods  in  a  store  owned  by  the  plain- 
tiff, in  Chicopee,  Mass.»  and  leased  the  store  of  the  plaintiff  by  parol,  at  a  rental 
of  S400  a  year,  payable  in  monthly  payments,  at  the  end  of  each  month, 
and  occupied  it  by  himself  or  his  agents  until  May  1,  1884,  when  he  sold  the 
goods  then  in  the  store  to  his  daughter,  Mrs.  Kenyon,  who  continued  the  bus- 
iness With  the  same  agent,  her  husband.  S.  B.  Kenyon,  until  March  1, 1885. 
The  only  sign  used  before  and  after  the  sale  was  "S.  B.  Kenyon, "  Agent.  The 
defendant  received  no  money  at  the  time  of  the  sale,  taking  a  mortgage  of  the 
stock  and  fixtures  sold  to  secure  the  payment  of  the  purchase  money.  The 
action  is  brougiit  to  recover  for  the  use  and  occupation  of  the  store  during  the 
months  of  December,  1884,  and  January  and  February,  1885,  with  a  credit  of 
$24,  paid  at  same  time.  The  defendant  never  at  any  time  notified  the  plain- 
tiff in  writing  of  his  intention  to  quit  tlie  premises,  nor  made  any  agreement 
with  the  plaintiff  for  the  termination  of  the  lease;  nor  did  he  deliver  up  the 
keys  of  the  store  to  the  plaintiff  prior  to  March  1,  1885.  The  rent  bills  were 
made  to  the  defendant  during  all  the  time  to  March  1,  1885,  but  the  defend- 
ant's former  agent,  S.  B.  Kenyon,  who  was  in  charge  of  the  store,  informed 
the  plaintiff,  on  or  about  June  1,  1884,  that  the  defendant  had  disposed  of  his 
interest  in  the  stock  to  his  daughter,  and  requested  the  plaintiff  to  make  the 
rent  bills  in  future  to  Mi-s.  Kenyon,  who  would  pay  him.  After  stating  the 
facts,  the  report  concludes  as  follows:  **If,  under  the  above  facts,  the  court  is 
of  the  opinion  that  the  lease  has  never  been  legally  terminated,  then  1  find 
that  the  plaintiff  should  have  judgment  for  seventy-six  dollars,  with  interest 
from  the  date  of  the  writ  and  costo;  otherwise  there  should  be  Judgment  for 
the  defendant.  ** 

^Reported  by  W.  S.  Ladd,  ofadal  reporter  of  the  New  Hampshire  supreme  court. 
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The  alteraatlTe  flndinff  at  the  dose  of  the  report  shows  that  the  referee's 
general  finding  for  the  defendant  was  a  oonclasion  of  law,  and  not  of  fact, 
based  upon  the  assumption  that,  as  matter  of  law,  the  lease  was  legally  ter* 
minated  before  the  rent  sought  to  be  recovered  accrued.  This  was  legal  error, 
and  the  finding  for  defendant  cannot  be  sustained.  The  facts  show  no  sur- 
render, or  attempted  surrender,  of  the  store  by  the  defendant,  or  acceptance  of 
it  by  the  plaintiff,  and  the  lease  was  not  legally  terminated.  It  does  not  ap« 
pear  that  the  information  given  by  Kenyon  to  the  plaintiff  of  the  sale  of  the 
stock  of  goods  to  Mrs.  Kenyon,  and  the  request  that  the  rent  bills  in  future 
be  made  to  her,  was  at  the  request  of  the  defendant,  and  if  such  was  the  fact 
it  was  not  a  sufficient  notice  to  put  an  end  to  the  tenancy.  The  defendant  did 
not  abandon  the  premises,  or  surrender  the  possession  to  the  plaintiff.  Notice 
that  he  had  sold  his  interest  in  the  stock  and  fixtures,  and  that  he  wanted  the 
rent  bills  made  to  the  purchaser,  who  was  carrying  on  the  business,  was  in- 
sufiicient  to  terminate  tlie  tenancy  without  the  assent  of  the  plaintiff.  By 
continuing  to  make  the  rent  liills  to  the  defendant,  after  notice  of  the  sale,  as 
before,  the  plaintiff  treated  the  tenancy  as  still  subsisting^  and  t  le  defendant 
as  the  party  chargeable  with  the  rent.  The  plainiiff  is  entitled  to  judgment 
on  the  report. 

Smith,  J.,  did  not  sit    The  others  concurred* 

(M  N.  H.  617) 

KmoHTS  OF  Honor  v.  Watson  et  dl^ 
{Supreme  Court  of  New  HampsMre.    Belknap.    July  t9, 1888.) 

1.  Inbubanoe— Mutual  Bbnefit— Chanob  of  Benbtioiaries. 

A  benefit  certificate  of  a  benevolent  association  was  by  its  constitution  payable 
on  the  death  of  a  member  to  his  family,  or  as  he  might  direct.  W.  made  his  certifi- 
cate payable  to  F.  This  certificate  he  surrendered,  and  took  a  second,  payable  to 
three  persons.  This  was  also  canceled,  and  a  third  was  taken,  with  other  benefi- 
ciaries named  in  it.  Held,  that  the  beneficiaries  in  the  first  and  second  certificate 
had  only  contingent  interests,  which  W.  defeated  by  the  appointment  in  the  third 
certificate.! 

2.  Same— Relationship  of  Be ntsfioiabt— Waiver. 

The  constitution  provided  that  certificates  issued  to  members  should  be  pajrable 
only  to  members  of  their  families,  or  persons  dependent  on  them.  W.  made  a  por- 
tion of  his  certificate  payable  to  L.,  neither  a  member  of  his  family,  nor  dependent 
on  him;  the  association  not  knowing  this  latter  fact.  HelcL,  that  the  association 
alone  could  question  the  validity  of  the  assignment  to  L.,  and  that  they  waived  it 
by  payment  into  court  for  distribution.  ^ 

Bill  of  interpleader  by  a  mutual  benefit  association,  to  determine  to  whom 
a  benefit  of  $2,000  accruing  on  the  death  of  Frank  P.  Watson,  a  member  of 
the  association,  should  be  paid,  and  particularly  whether  Mrs.  May  Lamprey, 
one  of  the  defendants,  is  entitled  to  receive  $250,  part  of  the  $2,000. 

B.  A,  (&  C  B.  Hibhard,  for  Mrs.  Lamprey.    Jewell  &  Stone,  for  defendants. 

Smith,  J.  January  2, 1878,  Frank  P.  Watson  received  from  Aurora  Lodge, 
Ko.  708,  of  Knights  of  Honor,  a  local  lodge  of  that  organization  established 
at  Laconia,  of  which  he  was  a  member,  a  benefit  certidcate  for  the  sum  of 
$2,000,  payable  to  Fred  0.  Watson,  one  of  the  defendants.  The  constitution 
of  the  supreme  lodge  at  that  time  authorized  the  issuing  of  a  benefit  ceitili- 
cate,  payable  on  the  death  of  the  member  to  his  family,  or  as  he  might  diirect. 

1  As  to  the  right  of  a  member  of  a  mutual  benefit  society  to  change  the  beneficiary 
named  in  his  policy,  and  the  proper  method  of  effecting  such  change,  see  Lamont  v. 
Legion  of  Honor,  81  Fed.  Rep.  177,  and  note;  Wendt  v.  Legion  of  Honor,  (Iowa,)  84  N. 
W.  Rep.  470;  Grand  Lodge  v.  ChUd.  (Mich.)  88  N.  W.  Rep.  1,  and  note;  Association  v. 
Montgomery,  Id.  588;  Hurlbut  v.  HurlbutC  1  N.  Y.  Supp.  854;  Tyler  v.  Association, 
(Mass.)  18  N.  E.  Rep.  860;  Maneely  v.  Knights  of  Birmingham,  (Pa.)  9  AtL  Rep.  41,  and 
note;  Mayer  v.  Association,  2  N.  Y.  Supp.  79. 
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In  1881  the  supreme  lodge  called  in  all  oerfcificates  issued  by  local  lodges.  F. 
P.  Watson  surrendered  bis  certificate,  and  received  a  new  one  for  the  same 
amount,  dated  February  15,  1883,  payable  to  Mrs.  Lamprey  and  to  three  of 
the  other  defendants,  in  the  sum  of  $500  each.  In  November,  1886,  Watson 
surrendered  the  second  certificate,  and  directed  that  a  new  one  be  issued  to 
him,  payable  as  follows:  To  C.  B.  S.  Watson,  $750;  to  Mercy  Watson,  $500; 
to  Fred  C.  Watson,  Hattie  Watson,  and  Mrs.  Lamprey, $250  each.  Novem- 
22,  1886,  the  certificate  in  controversy  was  issued,  payable  as  directed. 
In  1884  the  constitution  was  changed,  so  as  to  authorize  the  Issuing  of  a  cer- 
tificate to  a  member  payable  '*to  some  member  or  members  of  his  family,  or 
person  or  persons  dependent  on  him,  as  he  may  direct  or  designate  by  name, 
to  be  paid  iis  provided  by  general  law."  Mrs.  Lamprey  was  not  a  member  of 
F.  P.  Watson's  family,  nor  in  any  way  related  to  or  dependent  upon  him.  C. 
B.  S.  Watson  and  Mercy  Watson  were,  his  parents,  and  cared  for  him  during 
his  last  sickness,  in  their  family,  a  period  of  two  years.  Fred  C.  Watson  was 
his  brother,  and  Hattie  H.  was  the  wife  of  Fred  0.  The  plaintiffs  had  no 
knowledge  that  Mrs.  Lamprey  was  not  a  member  of  F.  P.  Watson's  family,  nor 
that  she  was  not  dependent  upon  him  at  that  time  of  issuing  the  last  certifi- 
cate. The  plaintiffs  have  paid  the  sum  of  $2,000  into  court,  and  the  defend- 
ants litigate  the  question  of  its  disposition. 

No  such  interest  vested  in  the  beneficiaries  named  in  the  first  and  second 
certificates  issued  to  F.  P.  Watson  as  prevented  him  from  surrendering  the 
same  for  one  payable  to  others.  Under  the  plaintiffs'  constitution  the  power 
of  direction  as  to  the  object  of  the  benefit  made  payable  in  the  certificate  of 
membership  did  not  need  to  be  exercised  at  the  time  Watson  became  a  mem- 
ber, and,  when  exercised,  the  power  was  not  exhausted  so  that  another  bene- 
ficiary could  not  be  substituted.  The  beneficiaries  named  in  the  first  and  sec- 
ond certificates  acquired  only  a  contingent  interest  which  Watson  had  the 
power  to  defeat  and  did  defeat  by  exercising  the  power  of  substitution  in  the 
appointment  of  the  beneficiaries  named  in  the  last  certificate.  Barton  v.  As- 
sociation, 63  N^.  H.  535,  3  Atl.  Hep.  627.  The  power  of  selection  being  un- 
limited as  to  persons,  and  limited  as  to  time  only  by  the  death  of  the  member, 
the  beneficial  interest  did  not  vest  irrevocably  in  the  beneficiaries  as  it  does 
when  the  power  of  substitution  is  not  reserved.  Bank  v.  Whittle^  63  N.  H. 
587,  3  Atl.  Rep.  645. 

Whether  Mrs.  Lamprey  is  entitled  to  the  benefit  of  $250,  payable  to  her  by 
the  last  certificate,  is  a  question  in  which  the  other  defendants  have  no  inter- 
est. In  no  event  are  they  entitled  to  it.  They  can  receive  no  more  than  the 
sums  made  payable  to  them  respectively.  If  the  direction  by  which  the  sum 
of  $250  was  made  payable  to  Mrs.  Lamprey  was  invalid  because  she  was 
neither  a  member  of  F.  P.  Watson's  family  nor  dependent  upon  him,  the 
benefit  to  that  extent  lapses,  if  the  plaintiffs  so  elect,  for  want  of  a  valid  ex- 
ercise of  the  power  of  direction.  But  the  question  whether  it  was  valid  can 
be  raised  by  no  one  but  the  plaintiffs,  and  they  do  not  raise  it  Broton  v. 
Mansur,  64  N.  H.  39,  5  Atl.  Rep.  768.  By  paying  the  money  into  court 
they  have  expressed  their  willingness  to  have  it  paid  to  Mrs.  Lamprey.  The 
money  does  not  belong  to  Watson's  administrator,  nor  to  his  heirs.    Eastman 

V.  Association^  62  N.  H. .    As  the  plaintiffs  promised  to  pay  her  that  sum, 

and  do  not  object  to  paying  it,  and  no  other  person  has  the  right  to  object,  or 
any  interest  in  the  money,  she  is  entitled  to  a  decree  that  it  be  paid  to  her. 

It  is  contended  by  the  other  defendants  that  the  money  directed  to  be  paid 
to  Mrs.  Lamprey  should  be  distributed  joro  rata  to  them  by  virtue  of  section 
6,  art.  9,  of  the  plaintiffs'  constitution,  which  directs  the  whole  benefit  to  be 
paid  pro  rata  to  the  surviving  beneficiaries  in  the  event  of  the  death  of  one 
of  them  before  that  of  the  member.  They  also  direct  attention  to  section  7, 
art.  9,  which  directs  the  benefit  to  be  paid  to  the  heirs  of  the  member  in  the 
event  of  the  death  of  all  of  the  beneficiaries  before  that  of  the  member;  and 


Digitized  by 


Google 


N.  H.J  MINOT  V.  TILTON.  127 

it  is  claimed  that  Mrs.  Lamprey,  "for  the  purposes  of  this  case,  may  he  con- 
sidered as  not  in  existence,  or  as  dead."  We  do  not  see  the  application  of 
these  sections  to  the  case.  All  the  persons  named  as  hene6ciaries  are  alive. 
A  decree  will  be  entered  up  at  the  trial  term  directing  the  payment  of  thfc 
benefit,  with  the  interest  that  may  have  accrued  thereon,  to  the  several  de- 
fendants, in  the  proportions  named  in  the  certificate.    Case  discharged. 

All£N,  J.,  did  not  sit;  the  others  concurred. 

(64  N.  H.  m)  — — - 

CLOtTGH  et  al,  f>,  Cloitgh. 
{Supreme  Court  of  New  Hampshire.    Belknap.    July  19, 1888.) 

WILL8— CJONSTRUOTION — CONDITIONAL  LIMITATIONS — LiVINO  ISSUB. 

A  devise  to  C,  "if  she  should  have  living  issue, "  if  not,  then  over,  vests  In  C.  the 
fee  upon  the  death  of  the  testator,  after  the  birth  to  G.  of  living  issue,  though  such 
issue  did  not  survive  C. 

Writ  of  entry  for  land  in  Sanbornton.  Pacts  agreed  upon  by  the  parties 
for  the  opinion  of  the  court.  Joseph  G.  March  died  in  1854,  leaving  a  will 
by  which  he  gave  to  Mary  S.  Clough,  her  heirs  and  assigns,  the  demanded 
premises,  **if  she  should  have  living  issue;  if  she  should  have  no  issue,  then' 
to  have  the  use  and  occupation  of  said  premises  during  her  natural  life,"  re- 
mainder over.  Mary  S.  Clough  had  one  daughter  born  in  1851,  who  died 
without  issue  in  1874.  In  1880  Mary  S.  Clough  died,  leaving  a  will  whereby 
she  gave  the  premises  to  her  husband,  David  C.  Clough,  and  his  heirs.  By 
deed  dated  December  30,  1881,  David  C.  Clough  conveyed  the  premises  to  the 
defendant,  whom  he  afterwards  married.  The  plaintiffs  claim  under  the 
will  of  Joseph  G.  March;  and  the  question  is  upon  the  construction  and  ef- 
fect of  the  above  clause  in  that  will. 

Jewell  <&  Stone,  for  plaintiffs.  W.  B.  Fellows  and  E,  A.  cfe  C.  B.  Hibhardf 
for  defendant. 

Doe,  0.  J.  The  devise  is  "to  my  niece,  Mary  S.  Clough,  ♦  *  *  to  her 
heirs  and  assigns,  if  she  should  have  living  issue;  if  she  should  have  no  issue, 
then  to  have  the  use  and  occupancy  of  said  premises  during  lier  natural  life." 
There  is  no  express  condition  making  the  devise  of  a  fee  to  Mary  depend  upon 
her  issue  continuing  to  live  as  long  as  Mary,  or  as  long  as  the  testator;  and 
the  will  does  not  show  that  the  testator  used  the  terms,  ''have  living  issue," 
in  any  other  than  their  literal  sense,  or  with  an  Implied  qualification  that 
Mary*s  issue  must  survive  her  or  the  testator.  His  apparent  intention  was 
that  the  birth  of  living  issue  would  determine  whether  Mary  took  a  fee  or  a 
life-estate.    Judgment  for  the  defendant. 

Allsn,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  618) 

MiNOT  t>.  TiLTON  et  alA 
(Supreme  Cowrt  of  New  Hampshire,    Merrimack.    July  19, 1888.) 
Motion  for  rehearing.    For  former  opinion,  see  10  Atl.  Rep.  682. 
A,  L.  Foster,  for  plaintiff.    Bingham  &  Mitchell,  for  defendants. 

Blodgett,  J.  The  motion  for  a  rehearing  is  denied.  If  the  facts  stated 
in  the  case  reserved  at  the  October  trial  term,  1887,  were  properly  before  us, 
the  decree  ordered  at  June  law  term,  1887,  would  be  so  modified  as  not  to 
limit  Charles  A.  Minot  to  the  income  of  the  fund;  but  as  the  order  granting 

>  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 
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a  farther  hearing  for  the  finding  of  additional  f^ta  was  made  without  hear- 
ing,  and  without  notice,  the  additional  fact9  are  not  properly  before  us. 
The  application  to  reopen  the  case  will  be  heard  on  notice  at  the  trial  term» 
and  if  such  accident,  mistalce,  or  misfortune  is  found  as  would  authorize  a 
new  trial,  the  decree  will  then  and  there  be  so  modified  as  not  to  limit  Charles 
A.  Minot  to  the  inoome.    Case  discharged. 

Smith  and  Bingham,  JJ.,  did  not  sit.    The  others  ooncarred, 

(64  N.  H.  B08)  

State  v.  Wiogin.* 
(Supreme  Cov/rt  of  Jfew  HampaMre.    Strafford.    July  19, 1888.) 

Constitutional  Law— Rights,  Privilbobs,  and  Immunitibs— Liobnbbs— From  Statb. 
Gen.  Laws  N.  H.  c.  119,  S  9,  as  amended  by  Laws  1879,  a  84,  which  fixes  the  price  of 
licenses  to  sell  and  put  up  lightning-rods  at  $LUO  to  citizens  of  this  state,  and  $500 
to  citizens  of  other  states,  does  not  give  to  citizens  of  other  states  all  the  privileges 
and  immunities  of  citizens  of  this  state,  and  is  in  conflict  with  article  4,  S  2,  of  the 
constitution  of  the  United  States. 

Indictment  for  selling  and  puting  up  lightning-rods  in  Dover  without  a 
Jiicense,  in  violation  of  Gen.  Laws,  c.  119,  and  libiws  1879,  c.  34.  The  de- 
fendant is  set  up  in  the  indictment  as  of  South  Berwick,  in  the  state  of  Maine. 
The  defendant  demurred. 

John  Kivel,  for  tlie  State,     William  8.  Fierce,  for  the  defendants. 

Bingham,  J.  Chapter  119,  §  9,  Gen.  Laws,  relates  to  granting  license  for 
the  sale  of  lightning-ruds.  The  material  part  of  it,  as  amended  by  chapter 
84,  Laws  1879,  is:  "The  treasurer  of  the  state  may  grant  such  license,  for 
the  term  of  one  year,  upon  receiving  from  any  applicant'  the  sum  of  five  hun- 
dred dollara,  and  from  any  applicant  who  has  for  the  Ave  years  last  past  been 
a  citizen  of  this  state,  ttie  sum  of  one  hundred  dollars."  Citizens  of  other 
states  cannot  take  a  license  unless  they  pay  $500,  while  a  person  who  has 
been  five  years  a  citizen  of  this  state  may  tiike  one  for  $100,  and  in  this  re- 
spect the  citizens  of  other  states  are  not  given  the  privileges  and  immunities 
of  citizens  of  this  state.  iState  v.  Lancaster,  63  N.  H.  267;  Bliss*  Petition, 
Id.  185.    Demurrer  sustained. 


(64  N.  H.  618) 

Lear  v.  Dubgin. 
{Supreme  Court  of  New  HampeMre,    Merrlmaok.    July  19, 1888.> 
Writ  of  entry. 

Pierce  &  Paige,  for  plaintiff.  Mr.  Gould  and  Sanborn  dk  Hardy,  for  de- 
fendant. 

Allen,  J.  Tho  demanded  premises  were  reserved  by  the  grantor  in  the 
deed  upon  which  the  plaintiff  relies  to  make  her  title,  and  she  offered  parol 
evidence  to  show  that  the  reservation  was  not  intended,  which  was  excluded. 
Parol  evidence  to  vary  the  plain  terms  of  the  deed,  and  make  it  include  what 
is  by  it  expressly  excluded,  is  in:idmissible.  Nutting  v.  Herbert,  35  N.  H. 
120.  The  defendant  offered  no  evidence;  but  the  plaintiff,  to  recover,  must 
rely  on  the  strength  of  her  own  title,  and  not  upon  the  weakness  of  the  de- 
fendant's. Atherton  v.  Johnson^  2  N.  H.  35;  Goulding  v.  Clark,  34  N.  H. 
155.  The  plaintiff  having  failed  to  prove  a  title  to  the  demanded  premises* 
a  verdict  for  the  defendant  was  properly  ordered.    Exceptions  overruled. 

Blodobtt,  J.,  did  not  sit.    Tlie  others  concurred. 

^  Reported  by  W,  8.  Ladd,  offldal  reporter  of  the  New  Hampshire  sapreme  oonrl. 
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(M  N.  H.  606) 

*    Mo(3qnb  et  al.  v*  Ooubseb  et  aZ.i 
(8uvreme  Ccfwrt  of  New  Hartvpshire.    Strafford.    July  19, 1888.) 
1.  £zB0tmoH—BAiA—MoRTGAOS8— Equity  oe  RBDBVFnoir. 

Two  distinot  equities  of  redemption  in  different  paroels  of  land,  under  mortgages 
to  different  persons,  cannot  be  sold  together  on  an  execution  against  the  mortga- 
gor. It  is  immaterial  that  there  could  be  no  beneficial  sales  of  the  equities  sep- 
arately, because  of  the  option  of  the  debtor  to  claim  his  homestead  from  either,  and 
because  the  equity  in  neither  would  satisfy  the  debt  if  the  homestead  was  taken 
out  of  it. 
8.  Vbkdok  and  Vbndek— Outstanding  Equity— LuBiiiiTY  of  Vendee. 

One  who  takes  a  deed  of  land  with  knowledge  of  an  outstanding  equitable  right 
or  title  in  a  third  person,  takes  it  subject  to  such  outstanding  right.* 

Bill  in  equity,  brouj?ht  by  the  administrator,  widow,  and  children  of  Man- 
uel P.  Silva,  and  by  Barney  McCoine,  against  William  Courser  and  John  A. 
Smith,  praying  (1)  that  Smith  be  required  to  join  in  a  deed  given  May  17, 
1867,  by  his  wife,  Mary  E.  Smith,  to  John  L.  Laskey ;  (2)  that  Courser  be  en- 
Joined  from  setting  up  title  to  th^  premises  under  a  deed  from  Smith  to  him, 
dated  January  5, 18b7,  and  that  the  deed  be  declared  void ;  (3)  that  Courser  be 
required  to  surrender  the  premises  to  the  plaintiffs,  and  to  account  for  and  pay 
damages  for  his  occupation  of  them.  Smith  makes  no  answer,  and  the  b  11 
is  taken  pro  oonfenso  as  to  him.  Courser  answers,  insisting  upon  the  valid- 
ity of  Smith's  deed  to  him,  and  setting  up  a  right  to  the  possession  of  tlie 
premises  as  the  tenant  and  agent  of  Harry  L.  Jones.  Facts  found  b}*  a  ref- 
eree. December  10,  1864,  Jolm  A.,  in  consideration  of  marriage,  conveyed 
the  premises  known  as  tlie  "Burrows  Place"  to  Mary  E.,  whom  he  married  a 
day  or  two  afterwards.  Living  children  were  born  to  them.  Mary  E.  died 
in  1883.  May  17.  1867,  by  deed  of  warranty,  in  which  her  husband  did  not 
join,  Mary  E.  conveyed  the  premii^es  to  John  L.  Laskey,  who  paid  her  the 
full  value  of  the  unincumbered  fee.  John  A.  made  the  bargain  with  Laskey. 
He,  his  wife,  and  Laskey  understood  that  the  wife^s  deed  without  the  bus* 
band's  joining  would  convey  the  entire  interest  in  the  place  free  from  any 
present  or  future  claim  of  the  husband.'  Tliey  were  so  advised  by  the  scriv- 
ener, who  drew  the  deed,  and  it  was  by  reason  of  this  advice  tliat  John  A.  did 
not  join  in  the  deed.  By  mesne  conveyances  the  premises  came  to  Ruth  Las- 
key, who,  January  13,  1876,  conveyed  the  same,  with  warranty,  to  Barney 
McCone,  taking  his  note  for  $2,o6b,  secured  by  a  mortgage  of  the  place,  for 
a  part  of  the  purchase  money.  January  21,  1886,  McCone  quitclaimed  to 
Silva,  and  the  ailministrator  of  Ruth  Laskey  assigned  to  Silva  the  McCone 
note  and  mortgage.  On  the  same  day,  and  before  the  assignment,  McCone, 
in  consideration  of  $600  allowed  to  him  and  indorsed  upon  his  note,  by  an  in- 
strument under  seal  released  the  heirs  of  Ruth  Laskey  from  liability  on  the 
covenants  in  her  deed  to  him.  Silva  went  immediately  into  possession,  and 
made  McCone  his  tenant.  December  24,  1885,  on  an  execution  issued  upon 
a  judgment  obtained  against  McCone  in  September,  1885,  by  one  CI lad  wick, 
all  the  equity  of  redemption  which  McCone  had  October  10,  1884,  in  the  Bur- 
rows place,  and  also  on  a  distinct  tract  of  land  on  Tliird  street,  in  Dover, 
was  sold  to  Chad  wick.  The  Burrows  place  was  then  subject  to  the  Laskey 
mortgage.  The  tract  on  Third  street  was  subject  to  two  mortgages  to  other 
pailies.  No  one  mortgage  covered  both  trusts.  McCone's  right  of  redeem- 
ing both  places  was  sold  by  the  sheriff  at  a  gross  sum.  Chadwick  subse- 
quently conveyed  his  interest  to  Harry  L.  Jones,  and  January  5, 1887,  Dodge, 

>  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court 
*  A  grantee  of  land  under  a  quitclaim  deed  is  put  upon  inquiry,  and  is  not  a  hoiui  fide 
purchaser  without  notice,  O'Keal  v.  Beixas,  (Ala.)  4  South,  Kep.  745;  Uest  v.  Pack- 
wood,  84  Fed.  Hep.  868,  and  note;  but  a  purchaser  with  notice  from  one  who  is  himself 
a  hfrfuifl^e  purchaser  without  notice  obtains  as  good  a  title  as  his  grantor  had.  Roll 
▼.  Rea,  (N.  J.)  12  AU.  Re:^.  905,  and  note. 
v.l6A.no.4 — 9 
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Jones*  attorney  and  i^ent,  called  on  John  A.  Smith,  told  him  that  if  he  was 
legally  married  to  Mary  E.,  and  had  children  by  her,  he  was  entitled  to  a  life- 
estate  in  the  premises,  and  offered  him  635  for  his  quitclaim.  ^  Smith  accepted 
the  offer,  received  the  money,  and  executed  and  delivered  to  Courser  the  deed 
set  forth  in  the  bill.  The  circumstances  were  such  as  to  put  Dodge,  as  Jones* 
agent,  upon  inquiry  as  to  whether  John  L.  Laskey,  John  A.,  and  Mary  £. 
Smith,  at  the  time  when  the  deed  of  Mary  E.  was  executed,  believed  that 
Laskey  was  getting  a  perfect  and  unincumbered  title ;  and  if  he  had  made 
reasonable  inquiry  he  would  have  found  that  all  the  parties  entertained  such 
belief.  Courser  took  forcible  possession.  If  he  is  held  liable  in  this  suit  for 
damages  or  mesne  profits,  a  further  hearing  is  to  be  had  to  determine  the 
amount  of  his  liability.  Courser  offers  to  show  that  McCone,  at  the  time  of 
the  sale  of  the  equity  on  Chadwick's  execution,  retained  his  domicile  and 
voted  in  Ward  4,  where  the  Burrows  place  was  situated,  but  lived,  and  for 
eight  or  nine  months  had  lived,  with  his  family  on  the  Third-Street  place; 
that  Chadwick  was  advised  by  his  counsel  that  McCoue  could  claim  a  home- 
stead in  either  place,  at  his  election;  that  there  was  little  or  no  margin  in  the 
Third-Street  place  over  and  above  the  mortgage  and  homestead;  that  there 
was  barely  sufficient  in  the  Burrows  place  over  and  above  the  mortgage  to 
pay  the  claim;  that,  in  bidding  on  the  equities  separately,  the  creditor  would 
nol  be  safe,  because  McCone  would  have  his  option  to  take  his  homestead  In 
either  place;  that  the  equity  in  neither  one  of  the  two  places  would  satisfy 
the  debt  if  the  homestead  was  taken  out  of  that  place;  and  that  the  sale  was 
postponed  two  or  three  times  in  order  to  see  if  there  was  no  other  practicable 
way  to  make  a  beneficial  sale  of  the  equity. 
A,  Q.  Whittemore,  for  plaintiffs.     Dodge  <&  Caverlpt  for  defendants. 

Carpenter,  J.  The  sale  of  McCone's  two  equities  as  one  was  invalid. 
Gen.  Laws,  c.  238,  §§  5,  6;  Fletcher  v.  Stone,  3  Pick.  250;  Webste?-  v.  Foster, 
15  Gray,  31,  33.  It  would  be  none  the  less  invalid  if  the  facts  which  the  de- 
fendants offered  to  prove  were  established.  Whatever  legal  or  practical  diffi- 
culty in  making  the  levy  existed  by  reason  of  the  debtor's  right,  if  he  had 
it,  to  elect  in  which  placei  he  would  take  a  homestead,  or  because  of  an  un* 
certainty  to  which  place  his  homestead  right  attached,  it  did  not  authorize  a  sale 
that  would  compel  him  to  redeem  both  places,  or  neither  of  them.  Such  a 
difficulty  must  be  met  in  a  way  that  will  not  destroy  the  debtor's  legal  right 
to  redeem  one  and  not  the  other.  Without  inquiry  it  is  assumed,  in  accord- 
ance with  the  claim  of  both  parties,  that  John  A.  was  seized  of  a  life-estate 
in  the  premises  as  tenant  by  tlie  curtesy.  He  was  a  party  to  the  bargain  by 
which  Laskey  was  to  have  the  unincumbered  fee.  His  failure  to  join  in  the 
deed  was  due  to  ignorance  that  he  had  an  interest  in  the  premises.  As 
against  him  the  plaintiffs  claiming  under  Laskey  are  entitled  to  a  conveyance 
which  will  have  the  effect  that  all  the  parties  to  the  transaction  intended. 
The  objection  that  the  bill,  so  far  as  it  relates  to  Smith,  calls  for  the  specific 
performance  of  an  oral  contract  for  the  conveyance  of  land,  if  tenable,  is  not 
taken.  Newton  v.  Swazey,  8  N.  H.  10.  Courser,  when  he  bought  Smith's 
title,  had  through  Dodge,  his  agent  in  making  the  purchase,  notice  or  the 
equivalent  of  notice  of  the  plaintiffs'  equitable  right  to  a  conveyance  of  that 
title,  and  in  respect  to  the  relief  sought  stands  in  Smith's  shoes.  The  plain- 
tiffs' right  and  the  defendants'  liability  are  not  affected  by  McCone's  release 
of  Laskey's  heirs.  If  Laskey  had  conveyed  without  covenants,  the  plaintiffs 
would  be  none  the  less  entitled  to  the  entire  estate.  .  Damages  for  the  occu- 
pation of  the  premises  by  Courser,  or  mesne  profits,  are  incident  to  the  gen- 
eral relief  sought,  and  may  be  assessed  in  this  proceeding.  Bassett  v.  Com" 
pany,  43  N.  H.  252;  Dennett  v.  Dennett,  Id.  503;  Richards  v.  Todd,  127 
Mass.  167.    Decree  for  the  plaintiffs. 

Clark,  J.,  did  not  sit.    The  others  concurred. 


Digitized  by 


Google 


N.  H.]  DE  BOGHSHOI7t  V.  BOSTON  A  M.  B.  B.  181 

(64  N.  H.  600) 

De  Boohbbcont  et  at.  v.  Boston  &  M.  B.  B. 

•     (Supreme  Cowrt  of  New  Hrnn/psMite,    Rockinghftm.    July  19, 1888.) 

Covenants— Against  Incumbrances— Basements— Obstruction—Estoppel  by  Deed. 
Where  the  owner  of  land  conveys  a  part  of  it  to  a  railroad  for  a  right  of  way.  by 
*  a  deed  of  warranty  against  incumbrances  without  reservation,  he  is  estopped  to 
maintain  an  action  against  the  companv  for  obstructing  by  a  culvert  a  private 
water-way  over  a  creek  running  through  the  farm,  or  for  obstructing  a  private 
drive- way  along  the  banks  of  the  said  creek,  the  ways  being  incumbrances  which 
were  covenanted  against. 

Case  (1)  for  obstructing  a  navigable  creek  to  the  special  damage  of  the 
plaintiffs;  (2)  for  obstructing  the  plaintiffs*  private  way:  (3)  for  not  main- 
taining farm  crossings  in  suitable  repair.  The  plaintiffs  own  a  farm  in  New- 
ington,  bounded  easterly  by  the  Piscataqua  river,  a  navigable  stream  hi  which 
there  Is  a  daily  ebb  and  flow  of  the  ocean  tide,  and  there  is  a  creek  extending 
westerly  from  this  river  into  the  farm,  in  which  there  was  a  like  ebb  and 
flow  of  the  tide,  till  obstructed  by  the  defendant,  to  and  from  a  wharf  there- 
on, making  it  navigable  for  gondolas  and  other  small  craft,  and  in  which  the 
plaintiffs  had  an  unobstructed  passage  from  their  farm  to  and  from  the  river,  and 
used  the  same  in  shipping  farm  products,  and  in  obtaining  farm  and  family  sup- 
plies. Prior  to  1877  the  Dover  <fc  Portsmouth  Railroad  was  chartered,  located, 
and  built  across  said  farm  and  creek,  bridging  the  creek  so  as  to  leave  it  navi- 
gable, though  obstructed  to  some  extent,  and  was  leased  soon  after  its  con- 
struction to  the  Eastern  Railroad;  and  in  1883,  under  a  lease  of  the  Eastern 
Eailroad  and  its  leased  lines  to  the  defendant,  the  Portsmouth  &  Dover 
passed  into  the  possession  and  management  of  the  defendant,  and  has  since 
remained  so;  and  the  defendant.  In  the  summet  and  fall  of  1885,  removed  the 
bridge  over  the  creek  and  made  a  fill  or  road-bed  of  gravel  and  rock  across 
the  creek,  obstructing  all  navigation  from  the  river  to  the  farm  wharf  or 
farm  through  the  creek,  making  a  culvert  in  the  fill  sufilcient  only  to  allow 
water  to  pass.  For  50  years  or  more  befow  the  fill  the  owners  of  the  farm 
had  a  drive  or  cart  way  from  the  house  to  the  bank  of  the  river,  through 
the  brick-yard,  on  either  side  of  the  creek,  at  high- water  mark,  to  gather  the 
rock- weed  that  grew  on  the  place,  and  sea- weed  that  lodged  there,  and  haul 
it  to  the  house  to  be  used  as  a  fertilizer  on  the  farm.  The  banks  of  the 
river  aside  from  down  the  creek  were  abrupt,  and  so  are  the  banks  of  the 
creek  on  the  river  side  of  the  railroad,  so  that  there  was  and  is  no  other  way 
to  the  shore,  or  so  feasible  a  place  to  construct  one.  The  creek  is  about  one 
hundred  feet  wide,  and  extends  into  the  plaintiffs 'land  some  four  or  five  hun- 
dred feet,«about  two  or  three  hundred  feet  of  which  are  on  the  river  side  of  the 
railroad.  The  plaintiffs  conveyed  to  the  railroad,  by  deed  of  warranty  dated 
March  15,  1873,  acknowledged  and  recorded,  the  land  on  which  the  railroad 
is  constructed  across  their  farm,  a  plan  of  which  is  on  their  deed,  and  the 
deed  contains  the  following  agreement,  and  no  other  reservation:  **  And  it  Is 
hereby  agreed  that  the  grantee  shall  build  and  maintain  two  grade  farm  cross- 
ings across  the  land  hereby  conveyed,  and  no  more."  Evidence  was  given 
that  two  farm  crossings  were  constructed,  and  tliat  they  have  been  insuffi- 
cient and  out  of  repair  since  the  defendants  came  into  possession  of  the  rail- 
road, and  now  are. 

/.  W,  Emery t  for  plaintiffs.    Frinh  <£  'Batcheldei\  for  defendant. 

Clake,  J.  The  plaintiffs  claim  damages  for  the  defendant's  obstruction, 
by  its  railroad,  of  a  water-way  and  drive- way  between  a  part  of  their  farm 
and  the  Piscataqua  river,  and  for  not  maintaining  farm  crossings  in  suitable 
repair.  The  alleged  neglect  to  keep  the  farm  crossings  in  suitable  condition 
raises  no  question  of  law.  The  land  on  which  the  railroad  is  constructed 
across  the  plaintiffs*  farm  was  conveyed  to  the  railroad  by  one  of  the  plain- 
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tiffs  by  a  deed  of  warranty,  March  15«  1873,  by  the  following  description: 
"A  certain  piece  of  land  sitnated  in  sakt  Newington,  being  the  same  upon 
which  said  railroad  has  been  located  through  my  land,  and  which  is  bounded 
and  described  as  follows:  Commencing  at  a  stake  in  the  central  line  of  the 
easterly  track  of  said  railroad,  and  in  the  division  line  between  myself  and 
Stephen  Paul,  and  running  across  my  land  on  said  central  line  south  forty- 
five  east  a  distance  of  seventeen  hundred  and  twelve  fee(,  to  a  stake  in  the 
division  line  between  myself  and  Bichard  Pickering;  said  strip  being  bounded 
by  two  lines  at  unequal  distances  from  said  center  line,  as  shown  by  the  ac- 
companying plan,  which  forms  part  of  this  instrument,  and  containing  three 
acres  and  sixty-two  one-hundreths  of  an  acre;  and  it  is  hereby  agre^  that 
the  grantee  shall  build  and  maintain  two  grade  crossings  across  the  land  here- 
by conveyed,  and  no  more.''  No  mention  is  made  of  the  creek  or  inlet  where 
the  alleged  obstruction  exists,  and  there  is  no  reservation  of  a  water-way  over 
it,  or  a  drive-way  by  the  side  of  it.  The  deed  purports  to  convey  all  the 
right,  title,  and  interest  of  the  plaintiffs  in  thn  premises  described  by  metes 
and  bounds,  with  covenants  of  warranty  against  all  incumbrances.  If  there 
is  any  question  whether  the  railroad  took  a  fee  or  only  a  right  of  way  for  the 
construction  and  operation  of  a  railroad,  it  is  immaterial  to  the  determination 
of  the  question  raised  in  the  case.  Whatever  interest  passed  by  the  deed  was 
conveyed  with  covenants  of  warranty  agaiust  incumbrances,  and  the  con- 
struction of  the  railroad  constitutes  the  obstruction  complained  of.  The  plain- 
tiffs claim  that  the  ways  which  they  allege  are  obstructed  by  the  defemlant's 
railroad  liave  become  annexed  to  the  part  of  the  farm  retained  by  them  as  a 
right  pr  easement,  by  long  use  by  the  owners  of  thp  farm.  A  laml-owner 
cannot  have  a  right  of  way  through  his  land  independent  of  his  right  to  the 
land.  Ownership  of  the  soil  gives  absolute  dominion  over  It,  and  the  right  to 
appropriate  every  part  of  it  to  the  owner's  use.  He  may  have  a  way  over  his 
land  whenever  he  chooses,  and  may  use  it.  vary  it,  and  abandon  it  at  his 
will;  but  such  way  is  not  a  right  or  easement  independent  of  the  title  to  the 
land.  Barker  v.  Clark,  4  N.  H.  380;  Clark  v.  Railroad  Co.,  24  N.  H.  114. 
As  the  land  on  which  tlie  railroad  is  built  was  a  part  of  the  farm  until  it  was 
conveyed  by  the  plaintiffs  to  the  railroad  corporation,  no  right  of  way  could 
be  acquired  by  use  by  tlie  owners  of  the  farm,  and  the  alleged  ways  had  no 
legal  existence  at  the  time  of  the  conveyance.  If  a  way  in  fact  existed,  it 
was  a  part  of  the  realty,  an  incident  to  the  land,  and  passed  with  it.  The  plain- 
tiffs do  not  claim  a  way  of  necessity,  and  if,  umler  any  circumstances,  there 
could  be  a  reservation  of  a  way  by  implication,  such  implication  is  excluded 
by  the  express  stipulation  in  the  deed  tliat  the  grantee  **shall  build  and  main- 
tain two  grade  crossings  across  the  land  conveyed,  and  no  more.''  A  way, 
whether  public  or  private,  is  an  incumbrance  upon  land.  Prichard  v.  AU 
kinsfm,  3  N.  H.  335;  Hayues  v.  Stevens,  11  N.  H.  28.  It  is  a  legal  obstruc- 
tion to  the  exercise  cf  that  dominion  over  the  land  to  which  the  lawful  owner 
is  entitled.  Kellogg  v.  Ingersoll,  2  Mass.  101;  Bfake  v.  Everett,  1  Allen, 
248;  Wetherbee  v.  Bennett,  2  Allen,  428;  Butfer  v.  Gale,  27  Vt.  742;  Hub- 
bard V.  Norton,  10  Conn.  422.  The  plaintiffs,  having  conveyed  to  the  rail- 
road with  covenants  of  warranty  against  in  cum  I)  ranees,  are  ^stopped  to  deny 
the  truth  of  the  covenants  that  the  premises  are  free  from  any  incumbrances 
except  what  are  reserved  in  the  deed,  and  consequently  they  are  est(»pped  to 
claim  damages  for  the  obstruction  of  a  way  which  they  have  covenanted  does 
not  exist.  Wark  v.  Willard,  13  N.  H.  389,  395;  Gotham  v.  Gotham,  55  N^. 
H.  440;  Fletcher  v.  Chamberlin,  61  N.  H.  438,  447,  478.    Ciise  discharged. 

Bingham,  J.,  did  not  sit.    The  others  concurred.     ' 
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Bbbdb  V.  Lampset*^ 
(Supreme  Court  of  New  HampsMre,    Belknsp.    July  19, 1888.) 

Tbovbr  xvn  CoNVEBSiON— Mbascbe  of  Damages— Nboligbnce. 

In  trover  for  trees  carelessly,  but  uot  willfully,  cut  by  the  defeudant  ou  the  plain- 
tiff ^a  land,  the  measure  of  damages  is  the  value  of  the  trees  immediately  after  they 
are  severed  from  the  realty.' 

Trover  for  200  Bproce  logs.  The  defendant  was  defaulted,  with  the  right 
to  be  heard  as  to  the  assessment  of  damages.  Facts  found  by  the  court. 
The  parties  own  adjoining  timber  lots  in  Moltonborough.  The  defendant, 
while  engaged  in  an  operation  on  his  own  lot,  negligently,  but  without  mal- 
ice, cut  over  the  line  divi4ing  the  lots,  and  cut  down,  trimmed,  hauled  to,  and 
deposited  in  the  lake  at  Melvin  village,  in  Tuftonborough,  and  thence  towed 
to  his  skw-mill,  the  trees  in  question,  which  facts  constitute  the  cause  of  ac- 
tion. The  question  whether  the  measure  of  daraagns  is  the  value  of  the  stump- 
age,  or  the  vfUue  of  the  logs  when  cut  and  tiimmed,  or  when  deposited  in  the 
IsUie,  or  when  delivered  at  the  mill,  was  reserved. 

JS.  A.  i&  C.  B.  Hibbard,  for  plaintiff.    Jewell  A  Stone,  for  defendant. 

Allen  J.  The  claim  of  the  plaintiff  to  recover  as  damages  the  value  of  the 
logs  at  the  mill,  which  includes  the  value  added  by  cutting  and  transporting 
them,  is  founded  upon  his  title  and  right  of  possesslcm  of  the  property  there, 
and  his  right  to  treat  it  as  converted  at  any  time  between  its  severance  from' 
the  realty  and  the  commencement  of  the  action.  The  plaintiff  had  the  title 
to  the  logs  and  the  right  of  possessing  them  at  the  milL  Whenever  and 
wherever  they  may  have  been  converted,  the  conversion  did  not  change  the 
title  so  long  as  the  property  retained  its  identity.  The  title  could  be  changed 
onlv  by  a  suit  for  damages  with  judgment,  and  satisfaction  of  that  judgment. 
Smith  V.  Smith,  60  N.  H.  212,  219;  Dearth  v.  Speneer,  52  N.  H.  213.  The 
plantiff  miffht  have  recovered  the  logs  themselves  at  the  mill,  or  wherever 
he  could  have  found  them,  and  so  availed  himself  of  their  value  there,  by  re- 
plevin, or  by  any  form  of  action  in  which  the  property  in  specie,  and  not  pe- 
cuniary damages,  are  sought.  But  in  such  a  case,  if  the  claimant  makes  a 
title,  no  question  of  damages  or  compensation  for  lo9S  aiises.  He  recovers 
his  own  in  the  form  and  at  the  time  and  place  in  which  he  finds  it.  In  tres- 
pass quare  clauanm,  with  an  averment  of  taking  and  carrying  away  trees,  the 
plaintiff  may  recover  for  the  whole  iujury  to  the  land,  including  the  damage 
for  prematurely  cutting  the  trees,  and  for  the  loss  of  the  trees  themselves, 
but  nothing  for  the  value  added  by  the  labor  of  cutting  and  transporting 
them.  Wallace  v.  Qoodall,  18  N.  H.  456;  FooU  v.  MerrUl,  54  N.  H.  490. 
Trover  cannot  be  maintained  for  any  injury  to  the  realty,  but  only  for  the 
conversion  of  chattels;  and  in  this  case  the  plaintiff  is  limited  in  his  recovery 
to  the  loss  of  the  trees;  that  is,  his  loss  by  the  defendant's  converting  them 
by  their  severance  from  the  land.  The  usual  rule  of  damages  in  actions  of 
trover  is  compensation  to  the  owner  for  the  loss  of  his  property  occasioned 
by  its  conversion;  and  where  the  conversion  is  complete,  and  results  in  an 
entire  appropriation  of  the  propeity  by  the  wrong-doer,  the  loss  is  generally 
measured  by  the  value  of  the  property  converted  with  interest  to  the  time  of 
trial.  Hof^y  v.  Grant,  52  N.  H.  569;  Owoe  v.  WaUton,  61  N.  H.  136.  The 
defendant  converted  the  logs  by  cutting  and  severing  the  trees  fi^om  the  land, 
and,  the  conversion  being  complete  by  that  wrongful  act,  their  value  there 
represents  the  plaintiff's  loss.  His  loss  is  no  greater  by  reason  of  the  value 
added  by  the  labor  of  cutting  and  transportation  to  the  mill.  It  does  not  ap- 
pear that  the  logs  were  of  special  or  exceptional  value  to  the  plaintiff  upop 

>  Reported  by  W.  B.  Ladd,  ofiloial  reporter  of  the  New  Hampshire  supreme  courts 
'Bee  note  at  end  of  case. 
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the  land  from  which  they  were  taken,  nor  that  he  had  a  special  use  for  them 
other  than  obtaining  their  value  by  a  sale,  nor  that  the  market  price  had  risen 
after  their  conversion.  If,  in  estimating  tbe  damages,  the  value  at  the  mill, 
increased  by  the  cost  of  cutting  and  transportation,  is  to  be  taken  as  tbe  cri- 
terion, the  plaintiff  will  receive  more  than  compensation  for  his  loss.  With 
such  a  rule  of  damages,  if,  besides  the  defendant,  another  trespasser  had  cut 
logs  of  an  equal  amount  upon  the  same  lot,  and  had  hauled  them  to  the  lake 
shore,  and  a  third  had  simply  cut  and  severed  the  trees  from  the  land,  and 
sold  them  there,  and  suits  for  their  conversion  had  beeu  brought  against  each 
one,  the  sums  recovered  would  differ  by  the  cost  of  transporting  the  logs  to 
the  place  of  the  alleged  conversion,  while  the  loss  to  the  plaintiff  would  be  the 
same  in  f^ch  of  the  three  cases.  The  injustice  of  such  an  application  of  the 
rule  of  damages  is  apparent  from  the  unequal  resulls.  In  Foote  v.  MerrilU  . 
supra,  which  was  trespass  quare  clatisum,  and  for  cutting  and  carrying  off 
trees,  it  was  decided  that  the  plaintiff  could  recover  for  the  whole  Injury  to  the 
land,  including  the  value  of  the  trees  there,  but  not  any  increase  in  value 
made  by  the  cost  of  cutting  and  taking  them  away.  In  the  opinion  it  is  said, 
(HiBBABD,  J. :)  "  If  the  owner  of  timber  cut  upon  his  land  by  a  trespasser  gets 
possession  of  it  increased  in  value,  he  has  the  benefit  of  the  increased  value. 
The  law  neither  divests  him  of  his  property,  nor  requires  him  to  pay  for  im- 
provements made  without  his  authority.  Perhaps,  in  trover,  and,  possibly, 
in  trespass  de  bonis  asportatis,  he  may  be  entitled  to  the  same  benefit. "  This 
Uictum^  not  being  any  part  of,  nor  necessary  to,  the  decision  of  that  case,  and 
given  in  language  expressive  of  doubt,  cannot  be  invoked  as  a  precedent  de- 
cisive of  this  case.  When  trespass  de  bonis  asportatis  is  coupled  with  tres- 
pass qtuire  clausum,  either  as  a  separate  count  or  an  averment  in  aggravation 
of  damages,  as  in  Foote  v.  Merrill^the  increase  in  damages  by  reason  of  such 
averment  and  proof  of  it  is  the  value  of  the  chattels  taken  and  converted: 
and  in  such  a  case  is  the  same  as  the  whole  damages  would  have  been  in  an 
action  of  trespass  de  bonis.  Smith  v.  Smith,  50  ]^.  H.  212,  219.  Had  the 
plaintiff,  in  Foote  v.  Merrill,  sued  in  trespass  for  taking  and  carrying  away 
the  trees  merely,  he  would  have  recovered  their  value  upon  the  lot  at  the  time 
of  the  taking,  allowing  nothing  for  the  expense  of  cutting  and  removing  them ; 
and  no  good  reason  appears  why  the  same  rule  of  damages  should  not  preyail 
in  trover  as  in  trespass  de  bonis  asportatis.  The  loss  to  the  plaintiff  from 
the  taking  and  carrying  away  of  his  property  is,  ordinarily,  the  same  as  the 
conversion  of  it  by  complete  appropriation,  and  the  rale  of  compensation  for 
the  loss  gives  him  the  value  of  his  property  at  the  time  and  place  of  taking 
or  conversion,  and  interest  from  that  time  for  its  detention. 

The  English  cases  upon  the  subject  give  as  the  rule  of  damages,  when  the 
conversion  and  appropriation  of  the  property  is  by  an  innocent  mistake,  and 
bonaflde,  or  when  there  is  a  real  dispute  as  to  the  title,  the  value  of  the  prop- 
erty in  place  upon  the  land,  allowing  nothing  for  enhancement  of  value  by 
labor  in  its  removal  and  improvement.  But  when  the  conversion  is  by  fraud 
or  willful  trespass,  the  full  value  at  time  of  demand  and  refusal  is  given. 
Martin  v.  Porter,  5  Mees.  &  W.  361;  Morgan  v.  Powell,  3  Adol.  &  E.  (N.  S.) 
278;  Wood  v.  Morewood,  Id.  440.  note;  Wild  v.  Holt,  9  Mees.  &  W.  672;  In 
re  United  Collieries  Co.,  L.  R.  15  Eq.  46.  The  early  New  York  cases  give 
the  full  value  at  the  time  of  conversion,  including  any  value  added  by  labor 
and  change  in  manufacturing.  Betts  v.  Lee,  5  Johns.  348;  Curtis  v.  Groat, 
6  Johns.  168;  Baboock  v.  QUI,  10  Johns.  287;  Brown  v.  Sax,  7  Cow.  95; 
Baker  v.  Wheeler,  8  Wend.  505.  In  these  ciises  tbe  conversion  is  treated  as 
tortious,  and  the  same  as  if  made  by  willful  trespass.  In  later  cases  a  dis- 
tinction is  made  between  a  willful  taking  and  conversion,  and  the  rule  of  just 
coHipensation  is  upheld  in  case  of  the  conversion  of  trees  at  least,  and  their 
value  upon  the  land  is  given  as  damages  when  the  conversion  does  not  result 
from  willful  trespass.     Whitbeck  v.  Railroad  Co,,  36  Barb.  644;  Spicer  v* 
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Waters,  65  Barb.  227.  The  Illinois  decisions  make  no  distinction  between 
cases  of  willful  trespass  and  those  of  conversion  by  mistake  or  inadvertence, 
and  include  in  damages  all  enhancement  in  value,  from  any  cause,  before  suit 
is  brought.  Robertson  v.  Jones,  71  Dl.  405;  Coal  Co.  v.  Long,  81  111.  369; 
Railroad  Co.  v.  Ogle,  82  111.  627.  In  Maine  the  increased  value  added  by 
cutting  and  removing  the  timber  is  not  included  in  the  damages,  although 
the  conversion  be  by  willful  trespass.  Cicshing  v.  Longfellow,  26  Me.  306; 
Moody  v.  Whitnep,  38  Me.  174.  And  the  same  rule  seems  to  govern  in  Mas- 
sachusetts, {Iron  Co.  V.  Iron- Works,  102  Mass.  80,  86,)  and  did  in  Wiscon- 
sin {Weymouth  v.  Raihjoay  Co.,  17  Wis.  550,  555;  Single  v,  Schneider,  30 
Wis.  570)  until  the  legislature  of  that  state,  in  1873,  enacted  a  statute  provid- 
ing that  the  rule  of  damages,  in  the  case  of  one  wrongfully  cutting  and  con- 
verting timber  on  the  land  of  another,  should  be  the  highest  market  value 
of  the  property  up  to  the  time  of  trial,  in  wliatever  state  it  might  be  put 
Webster  v.  Moe,  35  Wis.  75;  Ingram  v.  Rankin,  47  Wis.  406,. 2  N.  W.  Kep. 
755.  The  weight  of  authority,  however,  in  this  country  is  in  favor  of  the 
rule  which  gives  compensation  for  the  loss;  that  is,  the  value  of  the  property 
at  the  time  and  place  of  conversion,  with  interest  after,  allowing  nothing  for 
value  subsequently  added  by  the  defendant,  when  the  conversion  does  not 
proceed  from  willful  trespass,  but  from  the  wrong-doer's  mistake  or  his  hon- 
est belief  of  ownership  in  the  property,  and  there  are  no  circumstances  show- 
ing a  special  and  peculiar  value  to  the  owner  or  a  contemplated  special  use  of 
the  property  by  him.  Forsyth  v.  Wells,  41  Pa.  St.  291;  Herdic  v.  Young,  55 
Pa.  St.  176:  Wooley  v.  Carter,  7  N.  J.  Law,  85;  Coal  Co.  v.  McMillan,  49 
Md.  549;  Coal  Co.  v.  Cox,  39  Md.  1;  Bennett  v.  Thompson,  13  Ired.  146; 
Railway  Co.  v.  Hutchins,  32  Ohio  St.  571 ;  Wetherbee  v.  Breen,  22  Mich.  311 ; 
Winchester  v.  Craig,  33  Mich.  205;  Nesbitt  v.  Lumber  Co,,  21  Minn.  491; 
EllU  v.  Wire,  33  Ind.  127;  Ward  v.  Wood  Co.,  13  Nev.  44;  Waters  v.  Steven- 
son, Id.  177;  Goller  v.  Fett,  30  CaU  481;  Gray  v.  Parker,  38  Mo.  160,  166; 
Wooden  Ware  Co.  v.  U.  S.,  106  U.  S.  432,  434.  1  Sup.  Ct.  Rep.  398;  Sedg. 
Dam.  (5th  Ed.)  571,  572;  Cooley,  Torts,  457,  458,  note.  In  cases  of  conver- 
sion by  willful  act  or  by  fraud,  the  value  added  by  the  wrong-doer,  after  con- 
version, is  sometimes  given  as  exemplary  or  vindictive  damages,  or  because 
the  defendant  is  precluded  from  showing  an  increase  in  value  by  his  own 
wrong,  and  from  claiming  a  corresponding  reduction  of  damages.  The  con- 
tention of  the  plaintiff  that  he  is  entitled  to  recover  the  value  of  the  logs  in- 
creased by  the  expense  of  cutting  and  removal  to  the  mill  in  Wolf  borough, 
because,  as  the  case  finds,  the  defendant's  acts  constituting  the  conversion 
were  negligent,  cannot  be  sustained  on  any  ground  warranting  vindictive 
damages.  The  cutting  and  taking  the  logs  was  not  willfu)  trespass;  nor  does 
it  appear  that  the  defendant's  want  of  reasonable  care  amounted  to  a  fraud. 
No  malice  is  shown,  nor  were  there  other  facts  of  outrage  upon  which  such 
damages  could  be  predicated.  No  part  of  the  damages  in  dispute  Is  found 
as  exemplary,  and  the  plaintiff  cannot  be  permitted  to  assign  as  damages  to  . 
his  feelings  a  mere  value  added  to  the  property  by  the  defendant  after  the 
completion  of  the  tort,  nor  take  as  a  benefit  that  which  is  outside  of  compen- 
sation for  the  wrong.  Fay  v.  Parker,  53  N.  H.  342;  Bixby  v.  Dunlap,  56 
N.  H.  456;  Kimball  v.  Holmes,  60  K.  H.  163.  The  damages  must  be  accord- 
ing to  the  usual  rule  in  trover,  which  is  the  value  of  the  property  at  the  time 
of  conversion,  and  interest  after.  The  severance  of  the  trees  from  the  land, 
and  their  conversion  from  real  to  personal  property,  was  in  law  a  conversion 
of  the  property  to  the  defendant's  use.  The  value  of  the  trees,  immediately 
upon  their  becoming  chattels, — that  is,  as  soon  as  felled, — which  is  found  to  be 
81.50  per  thousand  feet,  with  interest  from  that  time,  the  plaintifiC  is  entitled 
to  recover.    Judgment  for  the  plaintiff. 

Smith,  J.,  did  not  sit.    The  others  concurred. 
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Nora. 

DAiffjLOES— M1EA8URB  OTf  IK  Tbotbh— T1USB8  CuT  BT  MiSTAKV.  In  trovor,  the  rale  of 
damages  is  the  cash  value  of  the  property,  with  interest  from  the  time  of  the  eonver- 
sion,  when  no  special  oircomstances  require  a  different  rule.  Allen  t.  E^inyon,  (Mich.) 
1  N.  W.  Rep.  8&;  Williams  v.  Dobson,  (S.  C.)  1  S.  E.  Rep.  431.  So,  if  the  conversion 
of  part  of  an  article  renders  the  whole  article  valueless  for  any  purpose,  the  measure 
of  damages  is  the  value'  of  the  article  at  the  time  of  converting  the  part,  with  interest. 
Walker  v.  Johnson,  (Minn.)  9  N.  W.  Rep.  682. 

In  btriegel  v.  Moore,  (Iowa,)  7  N.  W.  Rep.  413,  which  was  an  action  for  damages  for 
alleged  wrongful  entry  by  defendant  on  plalntift's  land,  and  digging  up  and  carrying 
away  certain  trees,  the  court  says :  "If  the  defendant  entered  upon  plaintiff^ s  premises 
innocently  and  by  mistake,  the  plaintifF  is  not  entitled  to  recover  *  *  *  for  any  en- 
hancement of  the  value  of  the  trees  consequent  upon  the  defendant's  labor  in  removing 
them,  ^— and  holds  that  the  actual  damage  was  "the  fair  value  of  the  trees  immediately 
before  thev  were  dug,  and  any  damage  done  to  the  soil  by  their  removal  **  The  same 
rule  is  applied  in  Minnesota,  in  the  case  of  Hinman  v.  Heyderstadt,  20  N.  W.  Rei>.  155, 
where  defendant  had  peaceably  entered  plaintiff's  premises  under  bovia/lde  claim  of 
title,  and  cut  and  removed  grass  growing  thereon.  For  application  of  the  rule  to  a  case 
of  logs  cut  by  mistake,  see  Whitney  v.  Huntington,  (Minn.)  83  N.  W.  Rep.  561.  See, 
also,  Ayres  v.  Hubbard,  (Mich.)  28  N.  W.  Rep.  829,  where  it  is  held  that  where  logs  are 
by  mistake,  and  wfthout  any  willful  or  negligent  trespass,  cut  from  the  land  of  another, 
and  hauled  down  into  a  creek  several  miles  away,  the  measure  of  damages  is  the  value 
of  the  timber  on  the  land  when  cut,  and  not  the  value  of  the  logs  delivered  In  the  creek. 
See,  further,  as  to  the  rule  in  Michigan^  Thompson  v.  Moiles,  8  N.  W.  Rep.  577.  Under 
the  statute  of  that  state,  the  owner  of  the  land  may  recover  not  only  the  value  of  the 
trees  cut,  but  also  the  amount  which  the  estate  is  damaged  by  such  cutting.  Skeels 
V.  Starrett,  24  N.  W.  Rep.  98.  See,  also,  as  to  the  general  rule  that  "the  measure  of 
damages  is  the  value  of  the  logs  at  the  time  they  were  converted  to  defendant's  use, 
without  any  deduction  for  labor  rendered  or  bestowed  upon  them  by  the  wrong-doer, " 
Everson  v.  SeUer,  (Ind.)  4  N.  E.  Rep.  854. 

The  true  measure  of  damages,  in  case  of  permanent  injury  to  the  soil.  Is  the  differ- 
ence between  the  value  of  the  land  immediately  before  the  injury  and  its  value  imme- 
diately after.  Railway  Co.  v.  Hogsett,  (Tex.)  4  S.  W.  Rep.  365;  Owens  v.  Railway  Co., 
Id.  598;  Bamett  v.  Water-Power  Co.,  (Minn.)  22  N.  W.  Rep.  585;  (^rasssle  v.  Carpenter, 
(Iowa,)  30  N.  W.  Rep.  892. 


(64  N.  H.  526) 

Langmaid  V*  HuRD  et  alA 
(Supreme  Court  of  New  Hampshire.    Merrimack.    July  19, 1888.) 
Wills— Ck>N8TRUCTioK— Description  op  Lbgatebs. 

D.j  by  will,  gave  to  "  H.  and  family,  jointly, "  $1,000.  Held,  that  the  legacy  should 
be  divided  in  equal  shares  between  H.,  his  wife,  and  daughter,  who  constituted  the 
family  of  H.  at  the  death  of  the  testator,  to  the  exclusion  of  a  child  subsequently 
bom. 

Bill  in  equity  by  the  executor  of  Charles  0.  Drake,  asking  direction  from 
the  court  as  to  his  duty  under  the  following  clause  in  the  will:  "I  give  and 
bequeath  unto  Frank  Hurd  and  family,  jointly,  the  sum  of  one  thousand 
dollars."  At  the  time  of  Drake's  death  the  family  of  Frank  Hurd,  besides 
himself,  consisted  of  liis  wife  and  one  daughter,  now  about  six  years  old. 
Since  then  another  daughter  has  been  born,  who  is  now  about  three  montlis 
old. 

H,  Q.  SargenU  for  plaintiff.    Mi\  Woodman^  for  defendants. 

Doe,  C.  J.  The  bequest  "unto  Frank  Hurd  and  family,  jointly,"  is  not  a 
cle^ir  expression  of  an  intention  to  create  a  joi  n  t  tenancy.  The  testator  seems 
to  use  tlie  word  "jointly"  in  the  ordinary  sens^,  to  signify  such  a  collective 
body  as  "joint  heirs,"  who  are  "deemeii  tenants  in  common."  Gen.  Laws, 
c.  135,  §8  14,  15.  A  gift  to  Frank  and  his  family  of  a  carriage  "for  family 
use,"  or  of  a  house  "for  a  family  home,"  might  keep  the  property  undi- 
vided during  Frank's  life,  or  so  long  iis  the  donees  desired  to  hold  it  in  com- 
mon. Here  is  a  gift  of  money,  with  no  expressed  purpose,  and  no  evidence 
sufficient  for  the  inference  of  a  purpose,  that  the  fund  shall  be  or  may  be 

'Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  oourU 
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unequally  divided  or  unequally  enjoyed,  or  shall  be  held  in  trust,  or  tliat  the 
ascertainment  of  the  number  and  identity  of  the  legatees  and  the  amount  of 
Prank's  share  shall  be  postponed  until  Frank's  death.  The  will  does  not  ex- 
pressly fix  the  time  when  a  person  must  be  a  member  of  Frank^s  family  in 
order  to  receive  a  share  of  the  $1,000.  If  the  testator  had  moHut  the  money, 
should  not  be  distributed  in  Frank's  life-time,  it  is  probable  that  the  will 
would  not  have  been  silent  on  that  point.  If  Frank's  share  is  ever  to  be  pnid 
to  him,  the  day  of  the  testator's  decease,  when  the  will  became  operative,  is 
the  time  probably  intended  for  finding  the  legatees  described  as  Frank's 
"family."  Had  the  testator's  attention  been  called  to  the  effect  of  the  will, 
in  view  of  various  contingencies,  he  might  not  have  left  it  in  its  present 
form.  The  words  he  used  give  the  81,000  in  equal  shares  to  Frank  and  his 
wife  and  child,  who  were  Frank's  family  at  the  time  of  the  testator's  death, 
to  tLie  exclusion  of  the  child  subsequently  born.    Case  discharged* 

BiiODGETTt  J.,  did  not  sit;  the  others  concurred. 

(64  N.  H.  (09) 

Hargraves  9.  Igo.1 
(Stipreme  Court  of  New  HampsMre.    Merrimack.   J'nly  10, 1888.) 
Assumpsit  on  a  promissory  note  made  In  1873  and  secured  by  a  mortgage 
of  real  estate,  upon  which  there  were  prior  mortgages.    Plea,  the  statute  of 
limitations.    It  was  agreed  that  in  18/7  the  mortgaged  premises  were  cold, 
and  the  proceeds  applied  on  the  prior  mortgages,  in  the  course  of  insolvency 
proceedings  against  the  defendant's  estate. 
8,  C.  Eastman^  for  plaintiff.    Bingham  dk  Mitchell,  for  defendant. 

BiNGHAfti,  J.  If  this  suit  were  on  the  mortgage,  on  a  plea  of  the  statute 
of  limitations,  the  plaintiff  would  be  entitled  to  judgment,  and  the  statute 
maizes  no  other  test,  hall  v.  Hall,  64  N.  H.  295, 9  Atl.  Kep.  219;  Alexander 
V.  WhippleAh  N.  H.  502.  If  the  defendant  had  never  had  a  title  to  the  mort- 
gaged premises,  the  plaintiff  could  obtain  judgment  of  foreclosure,  and  "ac- 
tions upon  notes  secured  by  mortgage  of  r^l  estate  may  be  brought  so  long 
as  the  plaintiff  is  entitled  to  bring  an  action  upon  the  mortgage.**  Qen.  Laws* 
c.  221,  §  5.    Judgment  for  the  plaintiff. 


(64  N.  H.  514) 

WiNNIPISEOGBE  LAKE  COTTON  &  WoOLEN  MANUF'O  CO.  t?.  GlLFORD* 

(three  cases.)  ^ 
{Supreme  Count  of  New  Hampshire.    BeUmap.    July  19, 1888.) 

1.  Taxation— Non-Patmbnt—Ihtbbbstv-Pbndbnot  of  Afpbal  fob  Abatbmbnt.  ' 

Under  the  New  Hampshire  statutes,  providing  for  the  payment  of  10  per  cent,  in- 
terest on  taxes  not  paid  within  a  certain  time,  the  tax-payer  is  liable  to  pay  the  in- 
terest on  the  amount  of  his  tax  as  finally  determined  by  the  court  upon  appeal,  al- 
though the  assessment  made  by  the  selectmen  be  reduced,  and  the  delay  of  payment 
was  caused  by  the  pendency  of  the  appeaL 

2.  Samb— Waiybr  of  Ciaim. 

Such  a  liability  is  not  avoided  or  ohaneed  by  an  agreement  to  pay  the  amount  of 
the  tax,  as  finaUy  fixed  by  the  court,  and  a  waiver  of  proceedings  to  preserve  and 
enforce  the  statutory  lien  upon  the  real  estate  taxed. 

Appeals  from  the  assessment  of  the  plaintiffs*  tax  of  1884,  1885,  and  1886. 
The  first  case  is  the  same  as  that  reported  in  64  N.  H.  337,  10  Atl.  Rep.  849. 
April  15,  1885,  the  parties  agreed  in  writing  that  the  plaintiffs  should  waive 
all  notice  of  sale  and  sale  of  their  real  estate  in  Gilford  to  secure  the  pay- 
ment of  the  taxes  due  from  the  plaintiffs  for  the  year  1884,  and  that  the  de- 

'B^ported  by  W.  S.  Ladd,  ofQcial  reporter  of  the  New  Hampshire  supreme  oourk 
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fendants  should  not  forfeit  any  claims  or  demands  against  said  estate  by  rea- 
son of  their  failure  to  advertise  and  sell  the  property  for  payment  of  taxes 
as  aforesaid.  They  further  agreed  that  they  would  pay  the  tax  for  1884» 
'*as  the  amount  shall  be  determined  by  the  supreme  court  in  the  case  now 
pending  for  an  abatement  upon  said  tax.''  Similar  agreements  were  made  as 
to  the  taxes  of  1885  and  1886.  August  26, 1885>  in  consideration  of  a  post- 
ponement of  a  hearing  of  the  1884  petition,  then  set  for  September,  the  defend- 
ants agreed  in  writing  to  remit  all  claim  of  interest,  upon  whatever  amount 
of  taxes  the  plaintiffs  might  finally  be  awarded  to  pay,  from  the  1st  day  of 
September,  1885,  to  the  1st  day  of  January,  1886.  An  order  was  made  in 
each  case  requiring  the  plaintiffs  to  pay  interest  upon  so  much  of  the  tax  as 
was  not  abated  from  December  1st  in  the  year  when  the  tax  was  assessed,  at 
the  rate  of  10  per  cent,  per  annum,  except  that  as  to  the  tax  of  1884  no  inter- 
est is  to  be  paid  from  September  1,  1885,  to  January  1,  1886.  The  plaintiffs 
excepted  to  so  much  of  the  order  as  requkes  interest  to  be  paid  at  the  rate  of 
10  per  cent,  instead  of  6. 

Daniel  Barnard  and  F,  B.  Elder,  for  plaintiffs.  Jewell  cfe  Stone  and  Al- 
bin  &  Martin,  for  defendant. 

Allen,  J.  In  Telegraph  Co.  v.  State,  64  N.  H.  265,  9  Atl.  Rep.  547,  it 
was  decided  that  the  statute  providing  for  the  collection  of  interest  at  10  per 
cent.,  upon  all  taxes  not  paid  on  or  before  the  1st  day  of  December  after  as- 
sessment, from  that  date,  is  applicable  to  cases  like  this,  where  an  appeal  for 
abatement  is  pending  at  the  time  the  running  of  interest  is  made  to  commence. 
That  part  of  the  statute  requiring  interest  at  10  per  cent,  as  plainly  and  forci- 
bly applies  as  the  provision  requiring  interest  to  be  paid  at  all.  The  agree- 
ment of  the  parties  that,  pending  the  appeal,  the  plaintiffs  would  waive  no- 
tice and  sale  of  their  real  estate  for  the  taxes  due,  and  the  defendants  should 
forfeit  no  claims  or  demands  against  the  estate  by  reason  of  their  failure  to 
advertise  and  sell  the  property,  cannot  change  the  result.  There  was  no 
agreement  to  waive  any  part  of  the  interest  on  such  amount  as  might  be 
found  to  be  due,  except  the  interest  from  September,  1885,  to  January  1, 1886, 
and  no  interest  for  that  time  is  claimed.  Since  the  interest  is  as  much  a  part 
of  the  defendant's  claim  as  the  tax  itself,  and  the  agreement  expressly  saved 
the  defendant's  right  to  the  whole  claim,  the  whole  interest  upon  so  much  of 
the  tax  as  was  found  due  and  not  paid,  at  the  statutory  rate  of  10  per  cent., 
may  be  recovered  by  the  defendant.    Exceptions  overruled. 

Smith,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  664) 

Bills  t>.  Putnam  et  al,^ 
(Supreme  Ccfwrt  of  New  Hampshire.    Hillsborough.    July  19, 1888.) 

1.  Wills— Construction— Intentiok  of  Testator— Changing  Condftion  of  Prop- 

BRTT. 

Where  it  clearly  appears  by  a  will  that  the  intention  of  the  testator  was  to  give 
all  his  property  remaining  after  the  discharge  of  certain  legacies  in  equal  shares  to 
several  persons  named,  that  intention  will  not  be  defeated  because,  after  making 
the  will,  not  intending  to  change  the  disposition,  he  changed  the  form  of  the  resi- 
due from  real  to  personal  estate. 

2.  Same— Intention  of  Testator— Finding  of  Referee— Review. 

The  finding  of  the  referee  as  to  the  intention  of  the  testator  is  reviewable  at  the 
law  term,  the  construction  of  the  will  being  a  question  of  law. 

Bill  in  equity  for  the  construction  of  a  will.  Facts  found  by  a  referee. 
Lucy  C.  Bills  died  September  28.  1882,  leaving  a  will  dated  April  14,  1865, 
whereby  she  gave  to  her  two  daughters  all  her  *'  wearing  apparel,  household 

^Reported  by  W.  H.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 
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f  amlture,  and  personal  property  of  every  name,  &ature>  and  description,  to 
be  equally  divided  between  them;"  to  two  grandsons,  S200  each;  ajad  to  a 
son,  1^5;  with  a  residuary  clause  as  follows:  "And  as  to  the  rest,  reEudue,  and 
remainder  of  my  property,  it  now  being  in  real  estate,  I  give,  bequeath,  and 
devise  to  my  son,  Jabez  F.  Bills,  my  daughters,  Lucy  A.  M.  Putnam,  Betsey 
J.  Patterson,  and  my  grandson  George  F.  Bills,  to  be  equally  divided  among 
the  four;  and  for  the  better  settling  and  dividing  of  said  property  among  the 
devisees,  I  do  authorize  and  empower  my  executor"  "to  sell  at  public  auc* 
tion  or  private  sale,  as  he  may  think  best,  together  or  in  such  parcels,  as  he 
may  think  best,  all  the  real  estate  of  which  I  may  die  seized,  and  from  the 
proceeds  thereof  pay  all  my  funeral  charges,  just  debts,  and  erect  suitable 
grave-stones  at  my  grave,  divide  my  personal  property  between  my  two 
daughters  as  above  mentioned,  pay  the  money  legacies  to  the  persons  as 
above  mentioned,  pay  all  the  necessary  expenses  of  administering,  selling, 
disposing  of,  deeding,  and  conveying  said  real  estate. "  There  was  a  codicil, 
dated  January  7,  187B,  whereby  the  legacy  to  one  of  the  grandsons  was  re- 
duced to  $50,  and  to  the  other  wholly  revoked^  At  the  time  the  will  was 
made  the  testatrix  owned  real  estate  worth  about  $2,900,  but  no  personal 
property,  aside  from  wearing  apparel  and  household  furniture,  except  one 
promissory  note  for  about  $40*  Before  her  death  she  sold  a  large  part  of  her 
real  estate,  and  invested  the  proceeds  which  have  come  to  the  hands  of  the 
plaintiff  in  promissory  notes  and  deposits  in  savings  banks.  From  the  terms 
of  the  will  and  the  foregoing  facts,  the  referee  found  that  the  intention  of  the 
testatrix  was  to  give  her  two  daughters,  Lucy  A.  M.  Putnam  and  Betsy  J. 
Patterson,  all  the  wearing  apparel,  household  furniture,  and  other  personal 
property  of  like  nature  which  she  possessed  at  her  decease,  but  not  the  money 
she  had  on  hand  or  invested;  and  to  her  residuary  legatees  all  the  balance  of 
her  estate,  after  paying  therefrom  the  money  legacies  mentioned  in  the  will 
and  codicil,  her  debts,  expenses  of  administration,  etc.;  and  held  that  the 
balance  of  money  now  in  the  plaintiff's  hands  as  executor  should  be  divided 
equally  between  Jabez  F.  Bills,  Lucy  A.  M.  Putnam,  Betsey  J.  Patterson,  and 
George  F.  Bills. 

R.  M.  Wallace^  for  plaintiff.     C.  W.Hoitt,  for  defendants. 

Clabk,  J.  The  question  in  this  case  arises  from  a  change  in  the  condition 
of  the  property  after  the  execution  of  the  will.  There  is  no  evidence  of  any 
change  in  the  relations  of  the  testatrix  and  the  residuary  legatees  to  indicate 
or  account  for  an  intention  on  her  part  to  change  the  apportionment  of  her 
property  between  them.  The  evidence  of  a  change  of  purpose  in  its  distribu- 
tion is  furnished  solely  by  the  fact  of  a  sale  of  a  large  portion  of  her  real  es- 
tate by  the  testatrix,  and  allowing  her  will  to  remain  unchanged.  It  is  not 
reasonable  to  believe  that  the  testatrix,  without  cause,  intentionally  changed 
the  disposition  of  her  property  so  materially  as  to  reduce  the  shares  of  two  of 
the  residuary  legatees  to  one-fourth  of  the  amount  provided  for  by  the  will,  as 
the  property  then  was,  with  a  corresponding  increase  to  the  shares  of  the 
other  two.  The  absence  of  evidence  showing  a  motive  for  changing  the  op- 
eration of  the  will  upon  the  property  is  evidence  upon  the  question  whether 
any  change  was  intended  by  the  testatrix.  It  is  to  be  assumed  that  the  tes- 
tatrix understood  the  terms  and  conditions  of  the  will,  and  their  legal  effect, 
when  it  was  executed.  Its  provisions,  applied  to  the  property  at  that  time, 
show  an  intention  to  divide  the  bulk  of  it  equally  between  the  four  residuary 
legatees  named  in  the  will.  Her  property  then  consisted  of  real  estate  of  the 
value  of  $2,900,  her  wearing  apparel,  household  furniture,  and  like  property 
which  she  was  then  using  in  her  dsuiy  life,  and  a  note  against  a  son-in-law 
for  about  $40.  The  will  provides  that  the  wearing  apparel,  household  furni- 
ture, and  personal  property  of  every  name,  nature,  and  description  be  equally 
divided  between  the  two  daughters;  that  legacies  of  $200  each  be  paid  to  two 
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grandsons,  and  a  nominal  legacy  to  a  son;  and  that  the  rest  of  the  property, 
— it  now  being  iii  real  estate, — be  equally  divided  between  the  two  daughters, 
the  plaintiff,  and  a  grandson.  By  the  subsequent  sale  of  a  large  part  of  the 
real  estate,  it  was  converted  Into  personal  estate,  and  consequently  trans- 
fenced  from  the  operation  of  the  residuary  clause  to  the  special  bequest  to  the 
daughtera,  unless  the  words  "persomil  property,*'  as  used  in  the  bequest  to 
the  daugljters,  are  understood  as  used  in  a  special  and  restricted  sense.  The 
determination  of  the  question  raiseil  depends  upon  the  construction  to  be 
given  to  tlie  plirase  "personal  property."  If  the  language  is  susceptilile  of 
more  than  one  ctmstruction,  in  what  sense  did  the  testatrix  use  it?  The  in- 
terpretation of  a  will  is  the  ascertainment  of  the  testatoi's  intention.  Tiiat 
intention  is  gathered  not  only  from  the  words  of  the  particular  clause  under 
construction,  but  as  well  from  the  language  of  the  whole  will,  from  the  rela- 
tions of  the  testator  to  the  persons  wiio  are  the  objects  of  his  bounty,  and 
from  surrounding  circumstances.  Kennard  v.  Kennardf  63  N.  H.  803,  310. 
But  little  aid  is  to  be  derived  from  a  resort  to  formal  rules,  or  a  consideration 
of  judicial  determinations  in-other  cases  apparently  similar.  It  is  a  question, 
in  each  case,  of  the  reasonable  interpretation  of  the  words  of  the  pai-ticular 
will,  with  the  view  of  ascertaining  through  their  meaning  the  testator^s  in- 
tention. Robiaon  v.  Oi-phan  Asylum.  123  U.  S.  702,  707,  8  Sup.  Ct.  Bep. 
827;  Bosley  v.  Bosley,  14  How.  3  ^0,  397,  Tlie  term  "personal  property,"  in 
its  broadest  legal  signification,  includes  everything  the  subject  of  ownership 
not  being  land  or  an  interest  in  land,  as  goods,  cliattels,  money,  notes,  bonds, 
stocks,  and  chosesin  action  generally.  In  tlie  ordinary  and  popular  under- 
standing, however,  it  is  frequently  used  in  a  more  restricted  sense,  as  include 
ing  goods  and  chattels  only,  and  embracing  such  movable  and  tangible  things 
as  are  the  subjects  of  peraonal  use,  and  it  is  at  least  doubtful  wliether  the 
term  "personal  property"  is  generally  understood  to  include  money,  notes, 
and  choses  in  action.  In  its  popular  meaning  it  is  commonly  applied  to  goods 
and  cliattels.  It  is  sometimes  used  in  wills  with  similar  import,  as  where  a 
testator  bequeathed  to  his  wife  "five  hundred  dollars,  in  personal  property 
such  as  she  may  select."  Wallace  v.  Wallace,  23  N.  H.  149.  The  will  fur- 
nished evidence  that  the  testatrix  understood  and  used  the  term  "personal 
property"  in  this  restricted  sense.  The  language  of  the  bequest  to  the  daugh- 
ters is:  "All  my  wearing  apparel,  household  furniture,  and  personal  pr»>perty 
of  every  name,  nature,  and  description. "  In  the  construction  of  wills,  as  well 
as  statutes,  when  certain  things  are  enumeratCil,  and  a  more  general  descrip- 
tion is  coupled  with  the  enumeration,  that  desciiption  is  commonly  understood 
to  cover  only  things  of  a  like  kind  with  those  enumerated.  This  is  because 
it  is  presumed  the  testator  had  only  things  of  that  class  in  mind.  Given  v. 
Hilton,  95  U.  S.  591,  598.  By  this  rule  of  construction  the  words  "personal 
property"  in  the  bequest  to  the  daughters  are  to  be  interpreted  as  embracing 
only  things  of  like  kind  with  those  enumerated.  Benton  v.  Benton,  63  N. 
H.  289.  If  the  language  was  intended  to  embrace  everything  except  the  real 
estate,  the  enumeration  of  the  wearing  apparel  and  household  fumitui*e  was 
superfluous.  A  similar  construction  was  adopted  in  Dole  v.  Johnson,  3  Al- 
len, 364,  a  case  strongly  resembling  the  case  at  bar,  where  the  language  of 
the  bequest  was,  "All  my  household  furniture,  wearing  apparel,  and  all  the 
rest  and  residue  of  my  personal  property, "  and  it  was  held  not  to  include 
money,  stocks,,  securities,  or  evidences  of  debt. 

The  language  of  the  residuary  clause  is,  "And  as  to  the  rest,  residue,  and 
remainder  of  my  property,  it  now  being  in  real  estate,  I  give,  *  *  *." 
The  use  of  the  phrase,  "it  now  being  in  real  estate,"  is  significant  as  being 
descriptive  of  tlie  property  upon  which  the  testatrix  then  understood  the  re- 
siduary clause  was  to  operate,  and  as  emphasizing  her  intention  that  the  prop- 
^y  which  was  then  real  estate  should  be  equally  divided  among  the  four 
re^duaiy  legatees,  whatever  its  form  or  condition  might  be  when  the  will 
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took  effect.  Tbe  worcU  "it  dow  being  in  real  estate''  carry  a  saggestion  of  a 
possibllitj  that  the  property  might  not  be  in  real  estate  when  the  will  became 
operative  at  her  decease,  and  show  that  she  did  not  understand  that  by  the 
bequest  of  personal  property  any  part  of  what  was  then  real  estate  would  in 
any  event  be  included.  The  use  of  this  language  was  consistent,  in  the  view 
that  the  testatrix  understood  the  bequest  to  the  daughters  as  including  only 
her  wearing  apparel,  furniture,  and  articles  of  ilke  kind  which  she  might 
have  at  her  decease.  It  was  unnecessary  and  meaningless  if  she  underatood 
and  intended  the  bequest  to  the  daughters  to  include  everything  but  the  real 
estate.  The  provision  of  the  will  authorizing  the  executor,  for  the  better  set- 
tling and  dividing  of  the  property  amonj?  the  devisees,  to  sell  all  the  real  es- 
tate of  whicli  the  testatrix  might  die  seized,  and  from  the  proceeds  to  pay  the 
funeral  charges  and  debts,  erect  suitable  grave-stones,  ''divide  my  personal 
property  between  my  two  daugiiters  as  above  mentioned,"  pay  the  money  leg- 
acies to  the  persons  named  and  the  expenses  of  administration,  furnishes  evi- 
dence that  the  testatrix  understood  that  the  personal  property  to  be  divided 
between  the  two  daughters  included  only  the  wearing  apparel  and  furniture, 
and  goods  of  like  character.  It  is  evident  from  this  clause  in  the  will  that 
the  testatrix  intended  and  understood  that  the  residuary  legatees  should  re- 
ceive* not  land,  but  money;  and  that  the  real  estate,  when  converted  into 
money  by  a  sale,  would  not  pass  to  the  two  daughters  under  the  special  be- 
quest of  the  personal  property  to  them.  The  language  of  the  whole  will,  con- 
sidered in  the  light  of  the  circumstances  under  which  it  was  made,  the  condi- 
tion of  the  property,  and  the  relations  existing  between  the  testatrix  and  the 
residuary  legatees,  indicates  that  the  term  ''personal  property"  was  used  by 
the  testatiix  in  the  bequest  to  the  daughters  as  embracing  goods  and  chattels 
only,  and  not  as  including  money  and  choses  in  action.  In  this  view  the  sale 
and  conversion  of  the  real  estate  into  money  did  not  affect  the  disposition  of 
the  property  under  the  will. 

It  is  sugg*  sted  that  there  is  no  question  for  the  court  in  this  case;  that  the 
interpretation  of  a  will  being  the  ascertainment  of  the  testator's  intention* 
wh)(  h  is  a  question  of  fact,  and  the  intention  of  the  testatrix  being  found  by 
a  referee,  the  court  at  the  law  term  will-  not  inquire  into  the  correctness  of 
the  findings.  Ordinarily  questions  of  fact  are  not  considered  at  the  law  term, 
but  the  fact  of  a  testator's  intention  is  ascertained  by  the  interpretation  of  the 
will  in  the  light  of  the  surrounding  circumstances;  and,  the  construction  of 
written  instruments  being  ordinarily  a  question  of  law,  the  finding  of  the  ref- 
eree is  revisable  by  the  court.  The  result  reached  by  the  referee,  that  the 
money  now  remaining  in  the  hands  of  the  executor  should  be  equally  divided 
between  the  four  residuary  legatees,  is  sustained.    Decree  accordingly. 

Allen*  J.*  did  not  sit.    The  others  concurred. 

(S4  N.  H.  B27) 

DuBB  V.  Masooma  Mux.  Fire  Ins.  Co.^ 
(Supreme  Court  of  New  Hampshire^    Merrimack.    July  19, 1888.) 

IkSUHAKOB— ASSIGNMBNT  OF  POLIOT— ASSIONMBNT  FOB  BbNBFIT  OP  CREDITORS. 

An  assignment  by  a  debtor  of  all  his  property,  under  the  New  Hampshire  statute, 
for  the  benefit  of  his  creditors,  operates  as  an  assijo^nn^ent  of  a  fire  insurance  policy 
held  by  him.  which  contains  a  provision  that  it  shall  be  void  if  assigned  without 
the  assent  of  the  company. 

Aastimpsit  on  a  policy  of  insurance  on  the  plaintiff's  stock  of  goods  con- 
tained  in  a  store  in  Suncook  for  one  year  from  March  13, 1886.  The  prop- 
erty insured  was  totally  destroyed  by  fire,  January  11,  1887.  The  policy  con- 
tained a  provision  that  it  should  be  void  if,  without  the  assent  of  the  com- 

'  Reported  by  W.  B.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court 
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pany,  "said  property  shall  be  sold,  or  this  policy  assigned."  January  1,  1887, 
the  plaintiff  made  an  assignment  for  the  benefit  of  his  creditors,  under  the 
statute,  and  on  the  same  day  a  messenger  was  appointed  to  take  charge  of  the 
property.  The  defendants  moved  for  a  nonsuit  on  the  ground  that  the  evi- 
dence showed  an  alienation  of  the  property,  and  an  assignment  of  the  policy 
without  the  assent  of  the  company,  before  the  loss  occurred.  The  motion 
was  granted  pro  forma,  and  the  plaintiff  excepted. 

H.  O.  Sargent  and  Wm.  L.  Foster^  for  plaintiff.  W.  H  Cotton  and 
Chase  &  Streeter,  for  defendant. 

Allen,  J.  The  policy,  which  is  the  contract  of  insurance,  provides,  among 
other  things,  that  it  shall  be  void  if  it  is  assigned  without  the  consent  of  the 
company.  Ten  days  before  the  loss  by  fire  the  plaintiff  assigned  all  his  prop- 
erty, under  the  insolvent  laws  of  the  state,  for  the  benefit  of  his  creditors. 
By  that  assignment  his  property  became  vested  in  the  judge  of  probate,  and 
in  such  assignee  as  the  judge  might  appoint,  (Laws  1885,  c.  85,  §  1>)  and, 
however  made  or  expressed,  the  assignment  must  be  construed  to  pass  all  the 
plaintiff's  property  not  by  law  exempt  from  attachment.  €ren.  Laws,  c.  140, 
§  1.  The  plaintiff  must  be  held  to  have  intended  an  assignment  as  full  and 
complete  as  the  statute  required;  and  the  requirement  to  construe  the  assign- 
ment, "however  made  or  expressed,"  as  transferring  his  property  not  by  law 
exempt  from  attachment,  leaves  no  room  for  excluding  from  its  operation 
any  property  or  right  or  interest  in  any  property  whatever  not  embraced 
within  the  exception.  The  poltcy  of  insurance  is  a  contract  which  gave  him 
a  valuable  right,  and  was  a  part  of  his  property  not  within  the  exception  ex* 
empting  it  from  attachment,  and  was  included  within  the  assignment.  The 
policy  of  insurance,  being  a  contract  of  indemnity,  and  personal  with  the  in- 
sured, did  not  pass  by  the  transfer  or  assignment  of  the  property  insured  as 
incident  to  it,  but  as  an  integral  part  of  the  plaintiff's  property,  all  of  which 
was  assigned.  The  assignment  was  voluntary,  and  was  as  effective  to  pass 
the  policy  as  a  written  transfer  upon  the  instrument  without  the  consent  of 
the  insurer  would  have  been.  If,  because  without  the  consent  of  the  insurer 
the  policy  could  not  be  available  to  the  assignee,  the  assignment  was  void, 
and  so  no  assignment,  a  formal  express  assignment  not  consented  to  would 
be  equally  a  nullity,  and  no  assignment  without  the  insurer^s  consent  could 
be  made  which  would  render  the  policy  void.  With  such  a  construction  of 
the  assignment,  the  clause  in  the  contract  prohibiting' its  transfer  without 
consent  of  the  company,  under  penalty  of  avoiding  the  policy,  would  be  a 
meaningless  absurdity,  and  no  violation  of  its  terms  would  accomplish  what 
was  prohibited.  In  Lazarus  v.  Insurance  Co»,  5  Pick.  76,  it  was  decided 
that  a  general  assignment  by  the  plaintiff  of  all  his  property,  including  his 
policies  of  insurance,  did  not  have  the  effect  to  transfer  a  policy  then  in  the 
hands  of  a  third  person  as  security  for  a  debt.  But  it  was  distinctly  stated 
in  the  opinion  (Parker,  C.  J.)  that  "the  general  words  in  the  assignment 
must  be  held  to  affect  all  such  policies  as  the  plaintiff  had  a  legal  control 
over."  .  The  statute  requiring  a  construction  of  the  plaintiff^s  assignment  to 
meaii  a  conveyance  of  all  his  property,  there  is  no  room  to  contend  for  any 
different  intention  on  his  part  than  to  include  in  the  assignment  the  policy  of 
insurance,  according  to  the  terms  of  the  contract.  The  assignment,  being  with- 
out the  consent  of  the  in0ured,  made  the  policy  void,  and  the  plaintiff  cannot 
recover.    Judgment  for  the  defendant. 

Blodoett,  J.,  did  not  sit.    The  others  concurred. 
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(64  N.  H,  H6) 

HASBXTINB  V.  CJONOOBD  R.  R.' 
(Supreme  Court  of  New  HampaMre^    Herrimaok.    July  19, 1888.) 

1.  Railroad  Coicpanies— Nboligbngb^Fires— Moyablb  Propekty. 

A  railroad  corporation  is  liable,  under  Qen.  Laws  N.  H.  c.  162,  i  8,  for  the  de- 
struction by  fire  from  a  locomotive  of  wood,  coal,  etc.,  deposited  on  land  adjoining 
its  line,  and  there  used  by  a  dealer  as  his  stock  in  trade. 

2.  Same— EviDBKCE— Other  Fires. 

Where  it  is  claimed  that  the  fire  was  only  set  by  a  particular  engine,  evidence 
tending  to  show  that  other  fires  were  set  by  the  same  engine  about  the  same  time 
is  admissible.* 

Case  for  burning  the  plaintiff's  wood,  coal,  and  other  personal  property, 
situated  on  land  adjoining  the  defendants'  railroad  in  Pembroke.  Verdict 
for  the  plaintiff.  The  wood,  coal,  and  other  personal  property  constituted  a 
part  of  the  plaintiff's  stock  in  trade,  which  he  sold  from  day  to  day  to  his 
customers,  and  replenished  from  time  to  time,  as  he  had  occasion.  The  de? 
fendants  requested  the  court  to  instruct  the  jury  that  they  were  not  liable  for 
the  plaintiff's  loss  of  movable  articles  that  were  temporarily  left  near  the 
railroad  track,  and  were  liable  to  be  changed  at  any  time,  such  as  wood,  coal, 
straw,  lumber,  and  tools.  The  court  declined,  and  the  defendants  excepted. 
The  plaintiff's  evidence  tended  to  show  that  the  fire  was  set  to  the  defend- 
ant's freight  depot  by  a  spark  from  one  of  the  engines  called  the  '*  George 
Minot,"  and  that  from  the  burning  depot  fire  was  communicated  to  the  plain- 
tiff's property.  One  of  the  plaintiff's  witnesses  'testified,  subject  to  the  de- 
fendants' exception,  that  a  week  after  the  fire  he  found  fire  in  the  grass  un- 
der a  fence  near  the  defendant's  railroad  track,  soon  after  a  train  drawn  by 
the  "George  Minot"  had  passed. 

W.  L.  taster  and  U,  Q.  Sargent,  for  plaintiff.  Chase  i&  Streeter  and 
Bingham  &  Mitchell,  for  defendant. 

Carp£NT£R,  J.  The  statute  upon  which  the  action  is  founded  provides 
that  "the  proprietors  of  every  railroad  shall  be  liable  for  all  damages  which 
shall  accrue  to  any  person  or  property  by  fire  or  steam  from  any  locomotive 
or  other  engine  on  such  road."  Gen.  Laws,  c.  162,  §  8.  It  makes  no  dis- 
tinction between  different  kinds  of  property.  Under  it,  in  Rowell  v.  Rail- 
road,  57  N.  H.  132,  68  N.  H.  514;  Smith  v.  Railroad,  63  N.  H.  25;  and 
under  the  similar  statute  of  Vermont,  (Gen.  St.  c.  28.  §78,)  but  much  more 
favorable  to  position  taken  by  the  defendants ;  and  in  Railroad  Co.  y.  Rich^ 
ardson,  91  U.  S.454, — recoveries  were  had  for  the  d.estruction  by  fire  of  lum- 
ber and  other  personal  property     In  Laird  v.  RciUroad,  62  X.  H. ,  all 

the  properly  destroyed  was  personal,  and  the  principal  part  of  it  consisted  of 
a  stock  of  goods.  The  plaintiff's  right  of  recovery  does  not  depend  upon  the 
defendants'  ability  to  obtain  Insurance  upon  the  property  consumed.  The 
defendants  have  by  the  statute  an  insurable  interest  in  all  property  on  the 
line  of  their  road  exposed  to  damage  by  fire  or  steam  from  their  locomotives 
or  other  engines.  Gen.  Laws,  c.  162,  §  9.  Whether  they  procure  or  can 
procure  insurance  is  immaterial.  The  testimony  tending  to  show  that  other 
fires  were  set  about  the  same  time  by  the  same  engine  was  competent.    Boyce 

■  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 

<In  an  action  against  a  railroad  company  for  damages  caused  by  fire  set  by  sparks 
from  an  engine,  evidence  of  other  fires  in  the  same  vicinity,  shortly  after  the  same  en- 
gine passed  over  the  road,  prior  to  the  time  of  the  fire  in  question,  held  inadmissible. 
Bell  V.  Railway  Co.,  (Iowa,)  20  N.  W.  Rep.  456.  But  see  on  the  general  subject  of  the 
admissibility  of  evidence  of  other  accidents  and  injuries  of  the  same  character  as  that 
sued  for,  occurring  at  same  place,  and  about  the  same  time,  Ci^  of  Topeka  v.  Sher- 
wood, (Kan.)  18  Pac.  Rep.  933,  and  note;  Larken  v.  0»NeiU,  1  N.  Y.  Supp.  282;  Railroad 
Co.  V.  Wright,  (Ind.)  17  N.  E.  Rep.  584,  and  note,  16  N.  E.  Rep.  145;  Lanning  v.  Rail- 
road Co.,  (Iowa,)  27  N.  W.  Rep.  480,  and  note;  Bridger  v.  Railroad  Co.,  (8.  C.)  8  S.  E. 
Rep.  860,  and  note;  Whitney  v.  Gross,  (Mass.)  5  N.  £.  Rep.  620,  and  note. 
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y.  RaUraad.  43  K.  H.  627;  Smith  ▼.  Railroad,  63  N.  H.  25;  Railroad  Co. 
v.  Rtc?iardson»  91  U.  S.  454.    Judgment  on  the  verdict. 

BLODGETTt  J.»  did  not  Bit.    The  others  concurred. 

(64  N.  H.  620) 

Gardner  v,  Wbsbster.* 

(Supreme  C<mrt  of  New  Hamtpahire^    Belknaci.    July  19. 18SS.) 

1.  Eassmbnt— Right  of  Wat— CoirvBTANOB—CoNflTBUonoH—BviDBHOiB— Parol. 

In  determining  the  location  of  a  private  way,  resenred  In  a  deed  by  words  which 
do  not  define  its  route,  parol  evidence  showing  the  topography  of  the  premisesi  the 
comparative  benefit  or  injury  to  each  party  of  any  proposed  location,  and  such 
other  facts  as  may  enable  the  court  to  read  the  reservation  by  the  light  under  which 
the  parties  wrote  it,  is  admissible.* 
8.  Bam B— Location  ov  Wat— Iitdbfinitbnbss. 

Where  the  location  and  limits  of  a  wav  reserved  in  a  deed  are  not  specified,  a  rea- 
sonably convenient  and  suitable  way  is  intended. 

Trespass  q.  o.  for  crossing  the  plaintiff's  field.  Plea,  the  general  issue* 
with  a  brief  stiitement  of  a  right  of  way.  Facts  found  by  the  court.  The  de- 
fendant owns  farm  No.  1,  and  the  plaintiff  owns  farm  No.  2,  adjoining  Ko.  1 
on  the  east.  The  northern  boundary  of  both  is  a  highway.  In  1882  the  de- 
fendant, owning  both  farms,  conveyed  No.  2;  "reserving  the  right  to  pass 
and  re()ass  atali  times  across  the  al>ove-d escribed  land  to  my  pastures  and  the 
•Point/  so  called."  The  defendant's  grantee  conveyed  to  the  plaintiff.  The 
lot  called  the  ''Point*'  is  the  most  southern  part  of  No.  1,  and  is  bounded 
on  tlie  north  by  the  pasture  of  No.  2,  and  on  other  sides  by  water.  It  liad 
sometimes  been  a  pasture  under  former  owners.  Sometimes  it  was  divided 
by  a  fHDce,  a  part  of  it  being  a  field  and  the  rest  a  pasture.  Sometimes  no 
use  was  made  of  any  part  of  it.  Since  1870  it  has  not  been  divided  by  a  fence, 
and  th  -  defendant  has  made  but  little  use  of  it  as  a  pasture.  It  was  not  used 
for  that  purpose  in  18^2,  when  he  conveyed  No.  2,  and  has  never  been  divided 
into  two  pastures.  From  1868  to  1870  the  def  ndant's  father,  owning  both 
farms,  and  from  1870  t(»  1882  the  defendant,  owning  both  farms,  used  a  path 
from  the  highway  across  the  field. of  No.  2,  to  and  across  the  south-east  corner 
of  No.  1,  and  thence  across  the  pasture  of  No.  2,  to  the  Point.  The  way  re- 
served by  the  defendant  in  his  conveyance  of  No.  2  must  cross  th«*  plaintiff's 
pasture;  the  question  is  whether  it  also  crosses  the  plaintiff's  field.  The  plain- 
tiff's field  and  the  defendant's  pasture  are  ailjoining  lots,  and  are  bounded 
northerly  by  the  highway  Across  the  defendant's  pasture,  from  its  south- 
east corner  to  tfie  highway,  is  a  path,  A.  older  than  path  B,  which  runs  from 
the  same  point  across  the  plaintiff's  field  to  the  highway.  Path  A  is  shorter 
than  B,  but  for  loaded  teams  B  is  a  little  easier  than  A.  The  right  of  way 
claimed  by  the  defendant  over  B  would  be  a  serious  burden  to  the  plaintiff, 
and  of  slight  imi)ortance  to  the  defendant,  because  he  has  on  his  own  land  the 
shorter  path,  A,  which  can  be  made  as  good  as  B  at  slight  expense.  If  this 
evidence  is  competent,  the  reserved  way  does  not  cross  the  plaintiff's  field. 
The  defendant,  claiming  tiiat  the  reserved  way  is  not  subject  to  gates  and 
bars,  caused  unnecessary  and  unreasonable  damage  by  leaving  the  plaintiff's 
bars  open. 

T.  J.  Whipple  and  B.  A.  <&  C.  B.  Hibbard,  for  plaintiff.  Jeioell  dk  Stone, 
for  def enidant. 

>  Reported  by  W.  B.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 

*As  to  the  admissibility  of  parol  evidence  to  explain  written  instruments,  see  Dyar 
V.  Walton,  (Oa.)  7  S.  B.  Rep.  230.  and  note;  Grubb  v.  li'oust,  (N.  CJ  6  S.  B.  Rep.  103, 
and  note;  FarweU  v.  Ensign.  (Mich.)  88  N.  W.  Rep.  734,  and  note;  Farley  v.  Deslande, 
(Tex.)  6  8.  W.  Rep.  786;  Decker  v.  Decker,  (Dl.)  13  N.  B.  Rep.  750.  and  note. 
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Carpenter,  J.  In  determining  what  the  parties  to  a  deed  or  otlier  con- 
tract intended  by  words  of  doubtful  meaning,  all  the  material  surrounding 
circumstances  are  competent  to  be  considered.  The  interpreters,  by  looking 
at  the  subject-matter  of  the  contract  from  their  stand-point,  will  more  readily 
ascertain  the  sense  which  they  attributed  to  the  language  used.  Evidence  is 
admissible  of  ail  fncts  that  will  enable  or  aid  the  court  to  place  itself  in  their 
situation.  Goodhue  v.  Clark,  87  N.  H.  583;  Lane  y.  TJiompson^  48  N  H. 
320,  324;  Tenney  v.  Lvmher  Co.,  Id.  843,  850;  March  v.  Railroad  Co,,  Id. 
516, 521 ;  Stoain  v.  Saltnuirah,  54  N.  H.  16;  1  Greenl.  £v.  §  288.  The  benefit 
to  one  party  or  injury  to  the  other  of  a  particular  ooustruction  may  be  of  de- 
cisive weight  in  determining  whether  it  was  intt^nUed.  If  a  parcel  of  land 
conveyed  is  surrounded  by  the  grantor's  other  land,  an  intention  to  grant  a 
right  of  way  is  conclusively  presumed.  On  the  question  whetiier  a  granted 
way  is  subject  to  gates  and  bars,  their  necessity  or  convenience  to  the  grantor 
and  inconvenience  to  the  grantee  may  be  considered.  In  this  case  there  is  no 
explicit  provision  on  the  subject,  and,  it  being  found  that  gates  and  bars  are 
reasonably  necessarv,  the  plaintiff  is  entitled  to  maintain  them.  Bean  v. 
Coleman,  44  N.  H.  589,  548,  547;  Garland  v  Furber,  47  K  H.  801,  804. 

On  tiie  question  whether,  under  a  particular  description,  land  passes  to  the 
center  of  a  highway  or  to  the  thread  of  a  stream,  the  trivial  benefit  to  the 
grantor  of  the  fee  in  the  roadway  or  stream,  and  the  great  possible  injury  to 
the  grantee  from  the  want  of  it,  are  often  circumstances  of  controlling  weight. 
"Ordinarily,"  says  Ladd,  J.,  in  Woodman  v.  Spencer,  54  N.  H.  512,  "the 
benefit  to  the  grantor  of  retaining  his  right  in  the  soil  of  the  road  would  be 
BO  small  as  to  be  almost  or  quite  inappreciable.  Ordinarily,  the  present  act- 
ual inconvenience  to  the  grantee,  together  with  the  possible  and  even  proba- 
ble damage  that  may  in  the  future  result  to  him  upon  a  discontinuance  of  the 
road,  would  be  a  matter  of  very  considerable  importance, — enough  to  inter- 
fere seriously,  in  most  cases,  with  the  price  which  could  be  obtained  for  the 
land.  It  is  improbable  that  a  man  will  insist  on  an  exception  the  only  and 
certain  effect  of  which  must  be  to  materially  diminish  the  salable  value  of  his 
land,  when  he  is  to  gain  nothing  by  it.  It  is  improbable  that  two  men  have 
understandingly  entered  into  a  bargain  which  contains  a  stipulation  plainly 
and  clearly  to  the  disadvantage  of  both.  A  priori  they  would  not  be  likely  to 
do  such  a  thin«'^:  therefore  a  posteriori  it  is  not  likely  that  they  would  have 
done  it.  The  language  of  their  deed  is  to  be  read  in  the  light  of  this  improba- 
bility." The  lucaiion  and  limits  of  the  reserved  way  are  not  specified.  It  is 
a  ivservation  of  a  reasonably  convenient  and  suitable  way  across  the  granted 
land  to  the  place  or  places  mentioned.  The  defendant  is  not  necessarily  en- 
titled to  the  way  wliich  prior  to  his  conveyance  had  been  commonly  used. 
Smith  v.  Wiggin,  52  N.  H.  112;  Johnson  v.  Kinnicutt,  2  Gush.  153.  The 
Point  was  sometimes  used  by  the  defendant  as  a  pasture,  and  was  inaccessi- 
ble without  crossing  the  land  conveyed.  He  had  one  other  pasture,  but  to 
reach  it  he  had  no  need  of  a  way  across  the  plaintiff's  land.  He  had  nearer 
and  more  convenient  access  to  it  from  the  highway.  It  is  not  probable  that 
be  intended  to  reserve,  or  that  his  grantee  understood  he  reserved,  a  way  for 
which  he  had  no  occasion.  The  reservation  shows  upon  its  face  that  it  was 
penned  by  a  person  unskilled  in  the  use  of  written  language.  His  use  of  the 
plural  "pastures,"  instead  ot  the  singular,  like  his  use  of  the  word  "time" 
for  "times,"  in  the  same  sentence,  was  a  mere  blunder.  The  same  place  was 
intended  by  "pastures"  and  the  "  'Point,'  so  called."  The  reservation  is  to 
be  construed  as  if  written,  "to  my  pasture,  or  the  •  Point,'  so  called."  The 
defendant  is  entitled  to  a  reasonably  convenient  and  suitable  way,  across  the 
land  conveyed,  to  the  Point.  It  should  cross  no  more  of  the  plaintiff's  land 
than  is  reasonably  necessary.  As  we  understand  the  case,  it  is  found  that, 
as  matter  of  fact,  the  way  across  the  defendant's  own  pasture  is  reasonably 
convenient.  The  convenience  of  both  parties  is  evidence  of  the  locality  of 
v.l6A,no.4 — 10 
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the  defendant's  way,  and  the  conclusion  reached  at  the  trial  upon  this  evi- 
dence, that  he  has  no  way  through  the  plaintiff's  field,  necessarily  includes  a 
finding  of  the  fact  that  the  way  through  his  pasture  is  reasonably  convenient. 
The  defendant's  right  of  way  through  the  plaintiff's  pasture  does  not  author- 
ize him  to  pass  over  all  parts  of  the  pasture  at  his  pleasure.  Its  route  through 
that  lot  is  determined,  not  by  the  sole  interest  of  either  of  the  parties,  but  by 
the  reasonable  convenience  of  both.  If  its  location  were  contested,  the  con- 
troversy might  not  be  settled  by  the  negative  result  of  many  actions  at  law. 
Both  parties,  or  either  of  them,  might  need  a  decree  in  equity  that  would  fix 
the  route  affirmatively  and  specifically.  A  decree  could  establish  one  route, 
upon  condition  that  the  plain tfff  make  it  passable  or  contribute  a  certain  part 
of  the  expense  of  its  improvement;  and  could  establish  another  route,  if  the 
condition  were  not  complied  with.  If  it  had  been  found  that  the  rights  of 
the  parties  resulting  from  and  based  upon  their  comparative  and  combined 
convenience  required  the  plaintiff  to  bear  a  part  or  all  the  expense  of  improv- 
ing the  route  through  the  defendant's  pasture,  the  pleadings  could  have  been 
amended  for  the  admission  of  equitable  relief.  Metcalf  v.  Gilmoret  59  N.  H. 
417.  But  the  finding  for  the  plaintiff  is  not  accompanied  by  any  condition 
which  calls  for  such  amendment.    Judgment  for  the  plaintiff. 

Smith,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  625) 

Statjb  V,  Welch. 
(Supreme  Court  of  New  Hampshire,    Carroll.    July  19, 1888.) 

Intoxicating  Liquobs— Illegal  Sales— Evidbncb—Salbs  to  Other  Pbrson'b. 

On  trial  of  an  indictment  for  the  illegal  dale  of  intoxicating  liquors,  evidence  of 
sales  to  other  persons,  within  the  year  next  preceding  the  first  day  of  the  term  at 
which  the  indictment  was  found,  is  admissible  to  show  that  defendant  was  engaged 
in  the  business, of  liquor  selling. 

Indictment  for  tlie  illegal  sale  of  cider  to  one  Hannah  J.  Kason,  November 
20, 1887.  Against  the  defendant's  objection,  the  state  was  permitted  to  prove 
sales  to  one  James  Ck>le,  in  December,  1887,  and  to  show  by  one  Joseph  Cole, 
that  in  June,  1887,  he  drank  fermented  cider  at  the  defendant's  premises, 
bought  there  by  other  persons  in  less  quantities  than  10  gallons  at  a  time;  also 
that  on  one  occasion  within  a  year  before  tlie  first  day  of  the  term  at  which 
the  indictment  was  found,  a  witness  bought  fermented  cider  of  the  defendant 
in  less  quantities  than  10  gallons,  and  within  the  same  period  had  found  her 
brother  there  intoxicated  by  cider.  The  jury  were  instructed  that  the  evi- 
dence excepted  to  was  competent  only  so  far  as  it  tended  to  show  that  the  de- 
fendant was  guilty  of  the  sale  to  Mrs.  Nason  in  the  fall  of  1887. 

F,  B.  Osgood^  for  the  State.    John  B.  Nash,  for  defendant. 

Bingham,  J.  The  indictment  charged  an  illegal  sale  of  cider  to  Hannah  J. 
Nason.  The  state  was  permitted  to  prove  sales  to  other  parties  in  the  year 
next  preceding  the  first  day  of  the  term  when  the  indictment  was  found.  It 
was  competent  to  prove  that  the  respondent  kept  cider  for  sale;  that  he  was 
in  the  business.  State  v.  Shaw,  58  N.  H.  72;  State  v.  Havey,  Id.  377-37a 
The  evidence  tended  to  show  it.    Exception  overruled. 


(64  N.  H.  617) 

Richardson  v.  Chase.* 
(Supreme  Court  of  New  Hampshire.    Carroll.    Jnly  19, 1888.) 
Trespass  de  bonis.    The  plaintiff  owned  three  horses,  one  of  which  was 
mortgaged.     The  defendant,  a  deputy-sheriff,  seized  the  two  unincumbered 

>  Reported  by  W.  S.  Ladd,  ofOloial  reporter  of  the  New  Hampshire  supreme  court. 
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horses  on  a  writ,  and  upon  the  plaintifTs  demand  of  one  of  them  as  exempt 
from  attachment  refused  to  give  it  up.    Judgment  was  rendered  for  the  plain- 
tiff, and  the  defend&nt  excepted. 
Fred  B,  Osgood,  for  plaintiff.    John  B,  Nash,  for  defendant. 

Carpenter,  J.  The  doctrine  of  Greerdeaf  v.  Sanborn,  44  N.  H.  17,  is  af- 
firmed.   Exceptions  overruled. 

Smith,  J.,  did  not  sit*    The  others  concurred. 

(64  N.  H.  619)  ' 

Gage  et  ah  o.  Porter  et  alA 
(Supreme  Cowrt  of  New  Hampshire,    Hillsborough.    July  19, 1888.) 
Debt  on  an  injunction  bond  filed  in  a  bill  in  equity  brought  by  Porter  against 
the  plaintiffs  for  leave  to  redeem  mortgaged  lands.    Porter  obtained  a  decree 
giving  her  leave  to  redeem  by  paying  to  the  plaintiffs  the  amount  of  the  mort- 
gage debt  in  30  days.    She  did  not  redeem. 

C.  H.  Bums,  for  plaintiffs.  JET.  B.  AtTierton  and  W.  W.  Bailey,  for  defend- 
ants. 

Carpenter,  J.  Bj  the  terms  of  the  condition  Porter  was  to  pay  to  the 
plaintiffs  the  damages  occasioned  by  the  injunction  "in  case  the  proceeding  in 
which  the  injunction  has  been  issued  shall  be  determined  against  her."  The 
determination  of  the  proceeding  was  in  her  favor.  She  obtained  leave  to  re- 
deem, which,  so  far  as  appears,  was  all  she  prayed  for  in  her  bill.  There  was 
no  breach  of  the  condition,  and  there  must  be  judgment  for  the  defendants. 

SaaTH,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  565) 

BisAiLLON  V.  Blood.* 
(Supreme  Court  of  New  Hampshire.    Hillsborough.    July  19, 1888.) 

Negligence— Children— Imputed  Negligence. 

A  child  of  tender  years  is  not  precluded  from  recovering  damages  for  an  injury 
wbich  might  have  been  avoided  by  the  exercise  of  ordinary  care  by  the  defendant, 
from  the  fact  that  his  parents  or  guardian  allowed  him  to  place  himself  In  a  posi- 
tion of  danger  without  a  custodian.' 

Case  for  the  negligent  injury  of  the  plaintiff.  Verdict  for  the  defendant. 
In  October,  1886,  the  defendant,  while  driving  a  horse  in  a  carriage  on  a  pub- 
lic street  of  Manchester,  ran  over  and  injured  the  plaintiff,  an  infant  then  five 
years  old,  who  had  wandered  from  his  home  without  an  attendant  or  custodian 
and  was  playing  in  the  street  with  other  children  of  about  the  same  age.  The 
jury  were  instructed  that,  the  plaintiff  being  too  young  to  exercise  care  for 
himself,  it  was  the  duty  of  his  parents  or  natural  guardian  to  exercise  care  and 
prudence  for  him  to  prevent  his  being  injured,  and  if  they  wete  negligent  in 
this  respect,  and  their  negligence  contributed  to  produce  the  injury  complained 
of,  he  cannot  recover.    To  these  instructions  the  plaintiff  excepted. 

/.  P.  Pattee  and  J.  P.  BarUett,  for  plaintff.  Sulloway  &  Topliff,  for  de- 
fendant. 

Carpenter,  J.  The  plaintiff  would  be  entitled  to  damages  for  the  defend- 
ant's negligent  injury  to  his  property  similarly  exposed  to  danger  by  the  care- 
lessness of  his  guardian.    Davies  v.  Mann,  IC  Mees.  &  W.  546;  Smith  v.  Rail* 

>  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court 
*  See  note  at  end  of  case. 
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road  Co.,  35  N.  H.  366,  367;  Giles  r.  RaUroad  Co.,  55  N.  H.  555.  An  infant 
of  such  tender  years  as  to  be  incapable  of  exercising  care  is  not  less  under  the 
protection  of  the  law  than  his  chattel.  The  previous  negligence  of  the  plain- 
tiff's  parents  was  immaterial.  The  only  question  for  the  jury  was  whether 
the  defendant,  by  the  exercise  of  ordinary  care,  could  have  prevented  the  in- 
jury. If  she  could  not.  she  was  without  fault,  and  is  not  liable;  if  she  could, 
she  is  liable  whether  tlie  plaintiff  was  iu  the  street  by  reason  of  or  without  his 
parents'  negligence.  In  cases  of  this  character,  where  an  irresponsible  child 
or  an  idiot  is  by  the  negligence  of  the  parent  or  guardian  exposed  to  peril  with- 
out an  attendant,  or  where  a  chattel  is  in  liliie  manner  placed  by  the  owner  in 
a  dangerous  position,  and  either  is  injured  by  the  act  of  a  "voluntary  agent, 
present  and  acting  at  the  time,"  (8taCe  v.  Railroad  Co.,  52  N.  H.  528,  557,) 
the  question  of  contributory  negligence  is  not  involved.  The  only  question 
is  wiietlier  the  defendant,  by  ordinary  care,  could  or  could  not  have  prevented 
the  injury.  Iron  i&  Smelting  Co.  t«  Railroad  Co.,  62  N.  H.  — ^  and  cases 
cited. 

Smith,  J.,  did  not  sit.    The  others  concurred* 

NOTE. 

Kbgliobnob— Infants— Imputed  Ksoliobnoe.  In  Huff  v.  Ame8,(Neb.)19  N.  W.  Rep. 
628,  the  court  says:  ''We  think  the  weight  of  authority  and  the  better  rule  to  he 
*  *  *  that,  in  an  action  by  the  infant  for  damages  resulting  from  an  iniury  to  him- 
self b^  the  negligence  or  want  of  care  of  a  third  party,  the  negligence  of  the  parent  or 
'  ^ardian  is  not  to  be  considered  or  imputed  to  the  infant.  **  The  same  rule  is  upheld  in 
Railway  Co.  v.  Schuster,  (Fa.)  6  AtL  Rep.  269,  where  it  is^said  that  ''where  the  defend- 
ant, discharging  his  duties  carefully,  could  have  avoided  injuring  the  child,  no  amount 
of  negligence  by  the  child's  parents  is  a  defense. "  But  see  Fitzgerald  v.  Railway  Co., 
(Minn.)  18  N.  w.  Rep.  168.  where  the  court  adopts  the  rule  that  the  negligence  of  one 
rightfully  in  control  of  a  onild  nc/a  8Ui  furls,  in  allowing  it  to  go  into  a  dangerous  place, 
whereby  it  is  injured,  is  to  he  imputed  to  the  child,  so  as  to  bar  a  recovery  by  It.  See, 
also,  Slater  v.  Railwav  Co.,  (Iowa,)  82  N.  W.  Rep.  264.  where  the  negligence  of  the  driver 
of  a  carriage,  in  which  plaintiff,  a  boy  of  12  years  of  age,  was  riding^was  imputed  to 
plaintiff  so  as  to  bar  his  recovery;  and  the  same  doctnne  is  held  in  Kyne  v.  Railroad 
Co.,  (DeL)  14  Atl.  Rep.  922.  See,  also,  as  to  contributory  negligence  imputed  to  a  child, 
so  as  to  defeat  recovery.  Reed  v.  Railway  Co.,  (Minn.)  27  N.  W.  Rep.  77,  and  note; 
Mackey  v.  City  of  Vtcksburg,  (Miss.)  2  South.  Rep.  178. 

Where  a  little  boy  nine  years  of  age  was  wrongfully  walking  upon  the  track  of  a  raU- 
road  company,  and  nis  presence  was  discovered  in  ample  time  to  prevent  his  being  in- 
jured, the  Usability  of  the  company  must  be  measured  by  the  conduct  of  its  employes  on 
the  train  or  engine  after  they  became  aware  of  the  boy's  presence  upon  the  track.  After 
his  presence  was  discovered,  if  the  engineer  recklessly  or  wantonly  runs  the  train  or 
engine  upon  him,  without  doing  what  he  reasonably  could  to  stop  and  avoid  the  injury, 
the  company  is  liable.    Railway  Co.  v.  Whipple,  (Kan.)  18  Pao.  Rep.  78a 

As  to  contributory  negligence  on  the  part  of  infant  plaintiffs,  see  note,  Railway  Co. 
V.  Whipple,  supra;  Twist  v.  Railroad  Co.,  (Minn.)  89  N.  W.  Rep.  — b  . 


(64  N.  H.  547) 

McDonald  v.  Drew.* 
{Supreme  Court  of  New  Hampshire.    Hillsborough.    July  19, 1888.) 

JUDOHBNT— FOfineiGN  JUDOMBNT— ImFEAOHMBNT  FOB  FBiLXTD. 

A  judgment  regularly  obtained  in  New  York  cannot  be  impeached  for  fraud  in 
an  action  to  recover  the  amount  of  it  in  New  Hampshire. 

Debt  on  a  New  York  judgment.  Flea,  nul  tiel  record,  with  a  brief  state- 
ment  *'that  the  said  judgment  *  *  *  was  had  and  obtained  by  the  fraud 
and  covin,  and  by  the  false  and  fraudulent  testimony,  of  the  plaintiff,  and 
with  the  intent  to  defraud  the  defendant  of  the  amount  of  the  said  judgment." 
The  plaintiff  moved  to  reject  the  brief  statement.  Motion  granted*  and  the 
defendant  excepted. 

D.  A.  Taggart,  for  plaintiff.    Briggs  dt  Huse,  for  defendant. 

*  Reported  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court 
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Allkk,  J.  The  Judgment  upon  which  the  action  is  brought,  and  upon 
which  the  plaintiff  relies,  if  the  court  where  the  judgment  was  rendered  bad 
jurisdiction,  is  conclusive  between  the  parties,  and  cannot  be  reversed,  set 
aside,  or  impeached  for  fraud  in  obtaining  it.  in  this  suit.  It  can  be  reversed 
only  by  a  direct  proceeding  for  that  purpose  in.  the  court  where  it  was  ren- 
dered. The  defense  of  fraud  in  obtaining  the  judgment  cannot  in  this  mode 
be  made,  and  the  brief  statement  of  defense  was  properly  rejected.  Mttcai/ 
V.  GUmore,  59  N.  H.  4X7.    Exceptions  overruled. 

iSMiTH,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  668) 

Dbarboiin  V,  Batten.^ 
{Supreme  dmrt  of  New  BampaMre.    HUlsborongb.    July  19, 1888.) 

OUABBIAM   AND  WaRD— APPLICATION  FOR   RBMOTAL— C08T  OF  DBFBNSB. 

Whether  a  flruardian  may  be  allowed,  against  the  estate  of  his  ward,  the  expense 
Incurred  by  him  in  res.sting  an  application  for  his  removal,  depends  upon  whether 
he  proceeded  in  good  faith,  and  exercised  a  sound  discretion  in  making  his  defense. 

Probate  appeal.  In  December,  1884,  the  defendant  was  guardian  of  John 
H.  Gregg,  an  insane  person.  At  that  time  Gregg's  sister  and  others  made  a 
petition  ti)  the  probate  court  for  his  removal  on  the  ground  of  mismanage- 
ment, incompetency,  and  hostile  relations  existinflr  between  him  and  his  ward. 
Upon  that  petition  there  was  a  hearing  before  the  probate  court,  the  defend- 
ant employing  and  paying  counsel,  and  having  present  and  paying  about  20 
witnesses.  After  the  evidence  was  closed,  the  judge  remarked  that  he  did 
not  think  the  charges  of  mismanagement  and  incompetency  were  sustained; 
but,  owing  to  the  hostile  personal  relations  between  the  guardian  and  his 
ward  and  the  ward's  tamily,  he  might  find  it  best  that  another  person  be 
guardian.  It  was  then  agreed  that  the  defendant  should  resign  his  guard- 
iansiiip,  that  the  petition  for  his  removal  be  dismissed,  and  that  another  v>er- 
son  be  appointed  guardian.  The  defendant  accordingly  resigned,  the  petition 
was  dismissed,  and  the  plaintiff  was  appointed  guardian.  Subsequently  tlie 
defendant  piBsenled  for  settlement  a  guardianship  account,  in  which  were  in- 
cluded and  allowed  his  expenses  upon  the  petitiun  for  his  removal,  amount- 
ing to  ^290.69,  and  from  that  allowance  the  plaintiff  takes  his  appeal.  The 
plaintiff  withdraws  his  objection  to  the  allowance  of  $70.50,  none  of  which 
was  incurred  in  the  hearing  on  the  petition.  Of  this  sum,  the  balance  is 
made  up  of  the  fees  paid  witnesses,  $107.19;  and  the  sum  paid  counsel, 
$118,  at  the  heating.  Before  the  petition  was  presented  to  probate  court 
the  counsel  for  the  petitioners  informed  the  defendant's  counsel  of  his  pur- 
pose to  present  such  a  petition  unless  he  would  resign,  and  at  the  same  time 
informed  him  what  the  grounds  of  the  petition  would  be.  The  defendant,  on 
advice  of  his  counsel,  who  believed  he  had  a  good  defense  against  the  charges 
of  mismanagement  and  incompetency,  and  on  request  of  the  selectmen  and 
overseers  of  the  poor,  upon  whose  petition  he  had  been  appointed  guardian, 
refused  to  resign.  The  defendant  in  good  faith  made  a  defense  against  the 
charges  of  mismanagement  and  incompetency,  and  a  large  part  of  the  expense 
of  counsel  and  witnesses  at  the  hearing  arose  from  an  investigation  of  those 
charges.  He  understood  the  fact  of  the  wai*d*s  personal  hostility  to  him,  and 
that  the  relations  between  the  ward  and  himself  were  such  as  to  create  ill  feel- 
ing between  the  ward  and  his  relatives.  His  resignation  at  the  time  it  was 
requested  would  have  prevented  and  saved  the  expense  which  he  now  seeks 
to  have  allowed.  If  the  defendant  is  entitled  to  any  allowance  upon  the  items 
now  objected  to,  $60  is  a  reasonable  sura  for  the  attorney's  services,  and  the 
$lu7.19  is  the  actual  sum  paid  the  witnesses  for  their  travel  and  attendence. 

^  Reported  by  W.  S.  Ladd,  offlcial  reporter  of  the  New  Hampshire  supreme  courk 
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8ullotjoay  d:  TopliffBJi^  2?.  if.  Wallace^  for  appellant.  Cross  A  TaggarU 
for  appellee. 

Bingham,  J.  The  recovery  of  the  reasonable  expense  of  a  guardian,  in- 
curred in  resisting  an  application  by  the  ward  for  his  removal,  does  not  de- 
pend upon  the  result,  and  may  be  had,  though  the  question  raised  was  doubt- 
ful. The  substantial  inquiries  in  isuch  a  case  are  whether  the  guardian  pro- 
ceeded in  good  faith,  and  exercised  a  sound  discretion.  Palmer  v.  Palmer, 
38  N.  H.  418,  420;  Mathes  v.  Bennett,  21  N.  H.  204;  Smith  v.  Bean,  8  N. 
H.  15. 18.  Such  expenditures  as  are  not  made  in  good  faith,  and  in  the  exercise 
of  a  sound  discretion,  are  not  "reasonable"  within  the  meaning  of  that  word 
as  used  in  section  7,  c.  184,  Gen.  Laws.  In  the  case,  as  amended,  it  appears 
that  the  defendant,  in  good  faith,  under  the  advice  of  counsel,  and  the  over- 
seers of  the  poor,  upon  whose  petition  he  was  appointed,  defended  against  the 
charges  made  against  him,  and  be  should  be  allowed  the  sums  found  in  the 
case,  amounting  to  $237.69.    Case  discharged. 

Allen,  J.,  did  not  sit.    The  others  concurred. 

(60  Vt.  395) 

Adams  t?.  Cooty.* 
{Supreme  Court  of  Vermont    Windsor.    September  8, 1888.) 

1.  Fraitds,  Statute  op— Contbacts  Rblatino  to  Land— Abandonment— Assumpsit. 

The  plaintiff,  on  the  defendant's  written  request,  purchased  a  farm  for  him,  and 
retained  the  title  as  security  for  the  price.  The  defendant  occupied  it  as  owner  for 
several  years,  paying  some  of  the  interest  and  some  of  the  taxes,  making  repairs, 
etc. ,  and  then  abandoned  the  farm.  Held  that,  though  the  contract  was  within  the 
statute  of  frauds,  the  defendant,  by  his  occupation,  had  been  in  effect  a  mortgagor 
in  possession,  and  that  his  abandonment  operated  as  a  foreclosure,  and  the  plaintiff 
was  entitled  to  recover  the  excess  of  the  debt  above  the  value  of  tae  premises. 

2.  Same— Principal  and  Agent— Ratipication. 

A  reservation  in  the  deed  from  the  original  owner  to  the  plaintiff,  of  waste  water, 
does  not  relieve  the  defendant,  although  there  was  nothing  in  the  letter  authorizing 
the  purchase  as  to  It,  as  his  taking  possession  of  the  premises  was  a  ratification. 

Exceptions  from  Windsor  county  court;  before  Chief  Justice  Royob. 

General  an^umpsit.  Heard  on  a  referee's  report,  December  term,  1887. 
Judgment  for  the  plaintiff  to  recover  052.40.  Exceptions  by  plaintiff.  The 
referee  reported  in  part  as  follows:  *'In  regard  to  the  farm  transaction » I  find 
the  following  facts:  In  the  spring  of  1877  the  defendant  was  in  Elkhart,  Ind., 
and  wrote  the  plaintiff  a  letter  in  regard  to  the  Smith  farm.  Said  letter  was 
not  produced  before  the  referee.  The  plaintiff  claimed  said  letter  was  lost, 
and  was  fully  examined  and  cross-examined  as  to  the  loss  of  said  letter,  and 
tlie  search  he  had  made  to  find  the  same,  after  which  he  testified,  without  ob- 
jections, to  the  contents  of  said  letter,  which  lie  said  was  in  substance  as  fol- 
lows: *  He  wished  to  have  me  buy  the  Smith  farm  for  him, — buy  it  as  cheap 
as  1  could;  it  ought  to  be  bought  for  about  two  thousand  dollars.  If  I  would 
pay  for  it,  and  give  him  time  to  pay  me»  he  thought  he  could  pay  for  it.'" 

William  E.  Johnson,  for  plaintiff. 

The  plaintiff  merely  held  the  title  to  the  farm  as  security.  There  can  be 
no  question  but  what  the  defendant  could  have  compelled  plaintiff  to  have 
deeded  him  the  farm  by  a  bill  for  specific  performance;  and  we  submit  that, 
if  so,  the  right  was  reciprocal,  and  plaintiff  could  have  equally  compelled  de- 
fendant to  have  taken  a  deed.  Browne,  St.  Frauds,  gg  444,  448,  462,  471. 
The  statute  of  frauds  does  not  apply.  The  case  rests  upon  the  common  prin- 
ciple of  a  recovery  being  had  for  money  paid  at  a  party's  special  request. 

^Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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Frenoe  &  8outhgate,  for  defendant. 

To  recover,  the  plaintiff  must  show  a  contract  for  the  purchase  of  the  farm, 
proved  by  writing,  as  required  by  statute.  Rev.  Laws,  §  981.  The  letter  is 
not  a  sufficient  memorandum ;  it  must  show  just  what  the  bargain  was.  Ide 
V.  Stanton,  36  Vt.  685;  Bennett,  J.,  in  Buck  v.Pickzoell,  27  Vt.  157,  (167;) 
Browne,  St.  Frauds,  §  371;  Elmore  v.  Kingscote,  5  Barn.  &  0.  583,  11  E.  C. 
L.  594;  Peltier  v.  CoUim,  8  Wend.  459,  (465;)  Baptist  Church  v.  Bigelow, 
16  Wend.  28,  (31.)  It  does  not  contain  tbe  price,  which  is  an  essential  of  the 
memorandum  of  a  contract  of  sale.  Browne,  St.  Frauds,  §  376;  Ide  v.  Stan- 
ton j  supra;  JSimoi-e  v.  Kingscote,  supra.  It  shows  no  more  than  a  "treaty 
pending,"  which  is  not  enough.  Browne,  St.  Frauds,  §  371a.  Ko  subse- 
quent change  in  tbe  terms  can  be  shown.  Dana  v.  Hancock,  30  Vt.  616.  If 
there  is  no  sufficient  memorandum,  there  can  be  no  recovery  by  way  of  dam- 
ages or  expenses,  etc.  Ballard  v.  Bond,  32  Vt.  355.  Part  performance  will 
not,  at  law,  take  a  case  out  of  statute.  Hibbard  v.  Whitney,  13  Vt.  21;  Da- 
vis V.  Farr,  26  Vtc  592;  Adams  v.  Townstnd,  1  Mete.  483;  Inhabitants  of 
Freeport  v.  Bartol,  3  Me.  340;  Norton  v.  Preston,  15  Me.  14.  Rent  cannot 
be  recovered,  as  the  relation  of  landlord  and  tenant  did  not  exist.  Hough  v. 
Birge,  11  Vt.  190;  Stacy  v.  Railroad  Co,,  32  Vt.  551;  Rob.  Dig,  56.  A  party 
can  defend  under  a  contract  within  the  statute  of  frauds.  Id.  343.  Plaintiff 
has  never  tendered  the  defendant  a  deed.  He  himself  has  only  an  equity  of 
redemption.  The  water  reservation  would  justify  a  refusal  on  the  part  of  the 
defendant  to  perform. 

Boss,  J.  The  contention  is  whether  the  plaintiff  is  entitled  to  recover  any- 
thing growing  out  of  the  purchase  of  the  farm  by  tbe  plaintiff  of  the  Smiths, 
and  its  occupation  by  the  defendant  from  May,  1877,  to  March,  1883.  Tbe 
plaintiff  does  not  now  claim  that  be  can  recover  rent  for  the  use  of  the  farm 
during  that  period,  on  the  facts  found  by  the  referee.  The  referee  htis  found 
that  there  was  no  agreement,  express  or  implied,  to  pay  rent, — which  is  nec- 
essary to  enable  the  plaintiff  to  recover  rent, — but  during  all  that  time  the  de- 
fendant occupied  the  farm  as  the  owner  thereof.  On  these  facts  a  legal  claim 
for  rent  cannot  be  predicated.  But  the  plaintiff  claims  that  he  is  entitled  to 
recover  in  assumpsit  for  what  he  paid  out  in  the  farm  transaction,  during 
the  time  the  defendant  occupied  the  farm,  on  the  ground  that,  on  the  facts 
found  by  the  referee,  such  payments  were  made  upon  the  express  or  implied 
request  of  the  defendant.  The  controlling  facts  reported  by  the  referee  are 
that  in  1877  the  defendant  wrote  the  plaintiff  a  letter,  requesting  him  to  pur- 
chase the  farm  for  the  defendant,  and  pay  for  it,  and  he  would  pay  the  plain- 
tiff, but  must  have  time  to  do  so,  and  stating  the  sum  for  which  he  thought 
the  farm  ought  to  be  purchased.  The  plaintiff  made  the  purchase  for  the  sum 
named,  took  a  deed  to  himself,  notified  the  defendant,  and  he  immediately 
moved  to|  and  took  possession  of,  the  farm,  and  carried  it  on  as  the  owner, 
until  March,  1883.  While  the  defendant  was  so  in  possession  he  paid  some, 
interest  on  mortgage  debts  assumed  by  the  plaintiff,  and  ipade  repairs  upon 
the  premises.  The  plaintiff  paid  the  taxes,  some  of  the  interest  on  the  mort- 
gage debt,  insurance  on  the  buildings,  and  half  of  the  mortgages  which  he  had 
assumed  to  pay  in  the  purchase  from  the  Smiths.  The  defendant  makes  a 
claim  that  he  could  not  be  holden  to  take  the  farm,  because  there  was  no  suf- 
ficient memorandum  of  the  trade,  in  writing,  signed  by  the  defendant.  This 
is  doubtless  true  under  the  authorities  cited.  He  also  contends  that  the  res- 
ervation in  the  deed,  of  the  waste  water,  would  relieve  him,  because  nothing 
was  said  about  such  a  reservation  in  the  letter  authorizing  the  purchase.  It 
is  a  satisfactory  answer  to  this  contention  that  the  defendant,  after  he  was  in- 
formed of  the  purchase  made  by  the  plaintiff  for  him,  and  at  his  request,  took 
possession  of  the  premises  as  owner,  and  thereby  ratified  the  reservation,  if  a 
ratification  was  necessary.     We  think  the  construction  to  be  placed  upon  the 
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defendant's  letter,  and  the  constraction  which  both  parties  by  their  aets 
placed  upon  it.  Is  that  the  plaintiff  should  buy  the  farm  for  the  defendant,  pay 
Cor  it,  and  hold  the  title  as  security  for  payment  by  defendant,  and  the  de- 
fendant would  pay  him  therefor.  On  this  construction  and  understanding  of 
the  parties,  the  plaintiff  was  to  pay  for  the  farm,  and,  as  fast  as  he  paid,  he 
had  the  right  to  charge  it  over  to  the  defendant,  as  a  payment  made  at  his  re« 
quest  and  in  his  behalf.  So  long  as  the  defendant  continued  in  possession  of 
the  farm  as  the  owner,  he  continued  the  request  to  the  plaintiff  to  go  on  with 
the  payments,  and  agreed  to  pay  the  plaintiff  the  same,  if  not  in  terms,  im- 
pliedly, from  the  original  and  continued  relations  to  the  faruk  During  all 
this  time  the  defendant,  on  tendering  to  the  jHaintiff  payment  of  what  he  had 
paid,  and  relieving  him  from  the  payment  of  the  remaining  part  of  the  pur- 
chase money,  being  in  possession  as  owner,  could  have  compelled  a  convey- 
ance of  the  farm  to  himself.  So  long  as  these  relations  between  the  parties 
were  c<mtinued  by  the  defendant,  by  his  acceptance  of  the  farm  as  owner,  the 
payments  made  by  the  plaintiff  towards  the  farm  were  made  upon  theorigintd 
understanding  between  the  parties,  on  the  behalf  and  at  the  request  of  the  de- 
fendant, and  upim  his  agreement,  both  expressed  in  his  letter  and  implied 
from  the  relations  of  the  parties,  to  repay  the  same  to  the  plaintiff.  Hence 
the  plaintiff  had  the  right  to  charge  all  such  payments  to  the  defendant,  and 
hold  tlie  title  to  the  farm  as  security  for  thAr  payment  by  the  defendant. 
When  the  defendant  abandoned  the  farm,  such  abandonment  was  notice  to  the 
plaintiff  that  he  would  no  longer  continue  the  relations.  On  these  views,  the 
plaintiff  had  a  debt  aganst  the  defendant  when  he  abandoned  the  farm,  for 
whatever  he  had  paid  on  the  farm  transaction  while  the  defendant  continued 
in  its  o<H^upation  as  owner,  by  way  of  purchase  money,  interest,  taxes,  and  in- 
surance. Tlds  sum  is  between  $1,600  and  $1,800,  and  can  be  ascertained  by 
the  clerk.  If  the  relHtions  of  the  parties  had  continued  unbroken,  this  would 
be  the  sum  for  which  the  plaintiff  would  be  entitled  to  recover  from  the  de- 
fendant on  this  branch  of  the  case.  But,  as  we  have  already  said,  the  plaintiff 
held  the  title  to  the  farm  during  all  this  time  as  security  for  the  payment  by 
the  defendant  of  the  sums  so  paid  by  the  plaintiff,  and  also  for  the  repayment 
of  sums  which  the  plaintiff  should  thereafter  be  obliged  to  pay  on  the  farm 
contract.  The  defendant  abandoned  the  farm,  and  thereby  notified  the  plain- 
tiff that  he  would  go  no  further  in  carrying  out  the  contract.  The  contract, 
not  having  been  reduced  to  writing  in  all  its  essential  elements  and  signed  by 
the  parties,  was  within  the  operation  of  the  statute  of  frauds,  and  neither 
party  to  it  could  legally  maintain  any  action  for  its  enforcement.  The^  could 
leg. lily  only  adjust  what  had  been  done  under  the  contract.  When  the  de- 
fendant abandoned  the  farm  he  thereby  surrendered  all  right  in  equity  to  re- 
deem the  premises.  He  could  no  more  maintain  an  action  to  redeem  than  the 
plaintiff  could  to  foreclose  the  equity  of  redemption,  or  compel  him  to  specif- 
ically perform  the  contract.  While  in  possession  bis  relation,  in  effect,  was 
.  that  of  a  mortgagor  in  possession.  When  he  abandoned  the  premises  his  rela- 
tion became  thatof  mortgagor,  with  his  right  of  redemption  foreclosed.  The 
plaintiff  thereafter  held  the  premises  absolutely  his  own;  because  the  defendant, 
inasm  uch  as  ihe  contract  was  within  the  operation  of  the  statute  of  frauds,  could 
maintain  no  a<'tion  to  redeem.  He  held  them  in  payment,  so  far  as  available 
for  that  pur|)ose,  of  the  debt  which  the  defendant  owed  him  arising  out  of  the 
farm  transaction.  A  mortgagee  who  has  received  the  mortgag*^  premises 
on  a  foreclosure  can  recover  only  the  excess  of  the  debt  secured  by  the  mort- 
gage above  the  value  of  the  premises  when  taken  on  the  foreclosure.  Hence 
the  plaintiff  has  the  right  to  recover  only  so  mud)  of  his  debt  against  the  de- 
fendant, for  the  payment  of  which  he  held  the  title  of  the  farm,  as  that  debt 
exceeded  the  value  of  the  farm  above  what  was  then  resting  upon  it.  There 
was  $1,000  of  the  purchase  price  then  resting  upon  the  farm.  The  farm  had, 
while  the  defendant  remained  in  possession,  going  forward  in  carrying  out 
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tho  contniet»  depreciated  in  value  $300.  This  fixes  its  cash  value  when  it 
came  back  into  tiie  possession  of  the  plaintiff,  with  the  defendant's  rights 
therein  foreclosed  by  his  abandonment*  at  $1,700.  As  there  was  still  81,000 
of  the  purchase  money  unpaid  by  the  plaintiff,  resting  upon  the  farm,  there 
would  be  only  $700  available  to  the  defendant  to  be  applied  in  reduction  of 
the  debt  which  he  then  owed  the  plaintiiTi  arising  out  of  the  farm  contract. 
To  ascertain  the  exact  sum  for  which  the  plaintiff  is  entitled  to  judgment,  it 
is  necessary  to  have  the  interest  recast  on  the  theory  of  the  views  expressed. 
The  case  is  committed  to  the  clerk  to  recast  the  interest,  and  state  the  sum  for 
which  the  plaintiff  is  entitled  to  judgment.  The  judgment  is  reversed. 
Judgment  rendered  for  the  plaintiff  to  recover  the  sum  fur  which  he  had  judg- 
ment, increased  by  the  sum  ascertained  by  the  clerk  and  his  costs.  The  judg- 
ment against  the  trustee  is  atUrmed,  without  costs  in  this  court. 


(60  Vt.  281) 

Cbamftok  v.  Yalido  Marble  Co. 
^Supreme  Court  of  Vermont    September  10, 1888.) 

1.  iKBOLVBKOT^RlOHTS  OV  ASSIGNBB— <3oNTLICT  OF  LaWS. 

An  insolvent  debtor,  having  an  office  in  Vermont,  where  he  resided,  and  one  In 
New  York,  transferred,  through  his  agent  In  New  York,  property  situated  there  to 
defendant,  a  Vermont  creditor,  in  fraud  of  the  Vermont  insolvency  laws.  Heldf 
that  the  assignee  in  insolvency  could  maintain  trover  for  the  value  of  the  property, 
though  the  transfer  was  valid  by  the  New  York  laws. 
9.  Tbovbb  aud  CoNVBasiON— Demand. 

The  action  was  maintainable  without  averring  a  demand  of  and  refusal  by  the 
defendant,  the  contract  of  sale  being  absolutely  void,  and  it  appearing  that  the  de- 
fendant had  appropriated  the  property  to  his  own  use,  by  sale  and  otherwise. 

3.  SaMB—VaLUB  op  JfROPERTT— JflVIDBNOB. 

For  the  purpose  of  showing  the  value  of  the  property^  the  price  for  which  it  was 
sold  by  the  insolvent  to  the  defendant  is  admissible,  to  be  considered  with  the  other 
evidence  in  the  case. 

Exceptions  from  Butiand  county  court;  before  Justice  Taft. 

Trespass  on  the  case  and  trover.  Tri^  by  jury,  March  term,  1887.  Ver- 
dict for  the  plaintiff  to  recover  $1,548.11,  made  up  as  follows:  "Fair  of  oxen, 
$162.76;  one  dynamo,  $696.47;  marble  purchased  at  West  Handopli,  Vt., 
$260.28;  marble  purchased  at  Salem,  N.  Y.,  $428.60."  The  evidence  for  the 
plaintiff  tended  to  show  that  the  West  Rutland  Marble  Ck)mpany  was  a  Ver- 
mont corporation,  operating  a  marble  quarry  in  West  Rutland,  in  the  state 
of  Vermont,  and  two  marble-mills,  one  at  West  Rutland,  and  the  other  at 
Salem,  in  the  state  of  New  Yorli:;  that  Dr.  Nelson  was  the  president  of  said 
company,  and  resided  at  Rutland,  in  this  state,  and  that  the  establishment 
at  West  Randolph  was  in  charge  of  one  Barnuro,  and  the  estaiblishment  at 
Salem  was  in  charge  ol^  one  Thomas;  that  tlie  defendant,  the  Valido  Marble 
Gompai^,  was  a  corporation  under  the  laws  of  the  state  of  Vermont,  carrying 
on  a  marblf-mill  and  business  in  the  town  of  Fair  Haven,  in  this  stsite;  that 
in  the  month  of  January,  1886,  the  West  Rutland  Marble  Company  owed  the 
defendant  the  sum  of  about  $1,630,  and  was  insolvent;  that  on  the  6th  day 
of  January,  1886,  Guy  H.  Reynolds,  treasurer  of  the  defendant  company,  saw 
the  said  Nelson,  and  afterwards,  on  the  same  day,  went  to  West  Rutland,  and 
represented  to  I3amum  that  he  had  purchased  of  Nelson,  as  such  president, 
one  dynamo,  an  electrical  machine,  tlien  in  use  at  the  establishment  at  West 
Rutland,  for  the  sum  of  $1,100.  to  be  applied  in  reduction  of  defendant's  said 
claim  against  the  West  Rutland  Marble  Company,  and  that  iiarnum.  know- 
ing the  company  to  be  desirous  of  selling  said  dynamo  at  that  price,  delivered 
the  same  to  snid  Reynolds,  who  tooli:  it  away;  that  at  the  same  time,  said  Rey- 
nolds purchased  of  Barnum,  as  agent  of  said  company,  one  yoke  of  oxen  at 
the  price  of  4^  cents  a  pound,  live  weight,  and  dve  car-loads  of  marble, — all  to 
be  applied  upon  the  same  indebtedness;  that  said  oxen  and  two  car-loads  of 
the  marble  were  delivered,  but  that  the  delivery  of  the  rest  of  the  marble  was 
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prevented  by  the  legal  proceedings  hereafter  mentioned;  that  it  was  agreed 
that  the  price  of  said  marble  should  be  according  to  grade,  and  at  the  list  or 
usual  market  prices  for  the  different  grades,  less  the  customary  wholesale  dis- 
count which  was  allowed  the  defendant,  as  a  wholesale  dealer,  and  that  the 
price  of  the  marble  contained  in  the  two  car-loads  so  taken  by  said  defendant, 
as  then  graded,  and  after  taking  out  the  discount,  was  $280.37 ;  that  on  the 
next  day  said  Reynolds  went  to  Salem,  and  purchased  of  said  Thomas,  as 
agent  of  the  West  Rutland  Marble  Company,  three  car-loads  of  the  marble 
which  had  been  sawed  out  at  the  Salem  mill,  and  which  at  the  time  was  in 
the  yard  connected  therewith,  and  which  he  selected,  and  which  was  graded 
by  Thomas,  and  loaded  by  the  men  employed  at  said  mill,  who  were  paid 
therefor  by  the  defendant;  that  said  Reynolds  directed  said  marble  to  be 
shipped  to  said  Fair  Haven,  where  the  said  West  Rutland  marble  had  also 
been  shipped,  and  paid  the  freight  thereon;  that  the  price  of  the  marble  was 
fixed  in  the  same  manner  as  that  of  the  West  Rutland  marble,  and  amounted 
to  $512.06.  The  plaintiff  also  offered  evidence  tending  to  show  that  said 
dynamo  was  taken  by  cars  to  Fair  Haven,  where  it  lay  for  some  days  in  the 
freight  depot,  whence  it  was  taken  into  the  state  of  New  York,  where  it  re- 
mained for  several  months,  and  until  after  the  commencement  of  this  suit; 
that  the  said  oxen,  at  some  time  in  the  month  of  January,  1886,  were  sold  and 
killed;  that  said  marble,  or  a  part  of  it,  and  whether  that  from  West  Rutland 
or  Salem  did  not  appear,  was  taken  into  the  state  of  New  York  without  hav- 
ing been  unloaded,  but  was  returned  to  Fair  Haven,  where  said  five  car-loads 
were  unloaded  and  placed  among  other  marble  in  said  defendant's  yard,  and 
that  sales  were  made  therefrom  to  the  amount  of  about  $75,  and  that  the  rest 
was  still  on  hand;  that  the  understanding  between  the  defendant  and  the 
West  Rutland  Marble  Company  was  that  all  said  purchases  were  to  be  ap- 
.  plied  to  the  liquidation  of  defendant's  claim  against  the  West  Rutland  Mar- 
ble Company,  or  so  much  thereof  as  would  be  necessary  for  the  payment  of 
the  same.  For  the  purpose  of  showing  the  value  of  said  property,  the  plain- 
tiff offered  evidence  to  show  the  price  for  which  the  West  Rutland  Marble 
Company  sold  the  property  to  the  defendant,  and  the  same  was  admitted,  not 
as  conclusive,  but  to  be  considered  with  the  other  evidence  in  the  case,  and 
in  connection  with  the  fact  tliat  it  was  taken  upon  a  demand  against  the  ven- 
dors of  the  property.  This  was  admitted  against  the  objection  of  the  defend- 
ant, and  exception  was  seasonably  taken.  The  counsel  for  the  plaintiff  did 
not  claim  that  the  sums  agreed  to  be  paid  for  the  property  were,  as  matter  of 
law,  conclusive  as  to  the  values,  but  urged  in  argument  that,  as  defendant 
had  agreed  to  allow  those  prices  at  the  time  of  the  sale,  they  ought  in  fact  to 
be  taken  at  the  trial  as  the  true  values  for  which  defendant  should  be  held 
liable.  The  plaintiff's  evidence  further  tended  to  show  that  on  the  6th  day 
of  January,  1886,  a  petition  in  insolvency  against  said  West  Rutland  Marble 
Company  was  filed  in  the  court  of  insolvency  for  the  district  of  Rutland ;  that 
such  proceedings  were  had  that  said  company  was  duly  adjudged  an  insolv- 
ent, January,  1886;  that  plaintiff  was  duly  appointed  assignee,  February,  1886; 
and  that  on  February,  1886,  all  property  of  said  insolvent  debtor  was  duly  as- 
signed to  plaintiff  as  such  assignee, — all  pursuant  to  said  Vermont  insolvency 
statutes.  The  defendant  conceded  that  on  the  6th  and  7th  days  of  January, 
1886,  the  West  Rutland  Marble  Company  was  insolvent,  and  that  the  defend- 
ant's officers  had  reasonable  cause  to  believe  said  company  to  be  insolvent,  and 
made  no  question  but  the  sales  to  defendant,  so  far  as  they  took  place  in  Ver- 
mont, were  preferences  in  fraud  of  the  insolvency  laws  of  the  state  of  Ver- 
mont, within  the  meaning  of  sections  1860  and  1861  of  the  Revised  Laws  of 
Vermont,  nor  that  the  said  transaction  at  Salem  was  of  the  same  character 
with  the  sales  at  West  Rutland,  except  that,  being  out  of  the  state,  defendant 
claimed  that  the  same  could  not  be  affected  by  the  said  laws  of  Vermont. 
Defendant  claimed  that  plaintiff  had  not  shown  any  such  demand  by  him,  and 
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refusal  by  defendant,  to  return  said  property*  aa  would  enable  him  to  maintain 
this  action. 

Lawrence  <&  Bfeldon,  for  plaintiff. 

No  demand  was  necessary.  Larkin  V;  Hapgood^  56  Vt.  597;  Tapley  v. 
Forbes,  2  Allen,  24.  The  defendant  was  a  wrong-doer.  Tbe  assignee  could 
recover  the  property  or  its  value.  The  evidence  of  the  agreed  price  was  ad* 
missibie.  As  to  the  Salem  marble:  Resident  citizens  of  this  state  cannot, 
by  merely  stepping  across  its  boundary  line,  make  contracts  and  transfer 
property  in  fraud  of  the  laws  of  this  state,  and  of  creditors  of  one  or  the 
other  of  the  parties,  and  then  return  with  the  property,  and  hold  it  in  defiance 
of  the  laws.  Marsh  v.  Fut7iam,  3  Gray,  551;  7  U.  S.  Dig.  578;  Gardner  v. 
Letois,  7  Gill.  377;  Holmes  v.  Kemsen,  4  Johns.  Ch.  485;  Merrick's  Estate,  5 
Watts  &  S.  9;  8mUh  v.  Brou>n,  43  N.  H.  44;  ffoag  y.  Hunt,  21  N.  H.  106; 
Hall  V.  Boardman,  14  N.  H.  38.  Personal  property  has  no  sitru,  but  follows 
that  of  the  owner.  And  the  assignment  would  have  vested  the  property  in 
the  assignee,  had  it  not  thus  been  fraudulently  turned  out  to  the  defendant. 
Cases  supra. 

C.  H,  Joyce  and  H,  A,  Haiman,  for  defendant. 

A  state  insolvent  law  cannot  affect  a  sale  of  chattels  situated,  contracted 
for,  and  delivered,  in  another  state,  where  there  is  no  such  law.  The  title 
to  this  marble  completely  vested  in  the  defendant.  Burrows  v.  Whitaker^ 
71  N.  Y.  291.  No  assignment  of  the  owner's  property  had  been  made.  The 
right  of  a  debtor,  however  insolvent,  to  apply  his  property  in  payment  of  his 
debts  in  his  own  order  is  perfectly  well  settled.  Spring  v.  Insurance  Co,,  8 
Wheat.  268;  Dudley  v.  Danforth,  61  N.  Y.  626;  Lyon  v.  Rood,  12  Vt.  233. 
The  constitution  of  the  United  States  provides  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts.  Early  in  our  national  judicial 
history  certain  principles  were  laid  down  as  to  the  relation  of  insolvency  laws 
to  that  prohibition.  States  may  pass  Insolvency  laws  when  congress  has 
not  put  a  bankrupt  law  in  force,  provided  that  such  laws  do  not  impair  the 
obligation  of  contracts.  Sturges  v.  Crowninshield,  4  Wheat.  122.  The  stat- 
ute and  other  peculiar  law  of  a  state,  wherein  a  contract  was  made  or  was 
to  be  performed,  existing  at  the  time  when  it  was  so  made,  form  a  part  of  the 
contract,  and  govern  its  construction.  Ogden  v.  Saunders,  12  Wheat.  213, 
233.  The  statute  laws  of  other  states,  though  existing  before  the  making 
of  the  contract,  do  not  form  any  part  of  it;  and  if  their  application  to  the 
particular  contract  in  question  would  impair  its  obligation,  the  application 
must  be  denied.  This  is  the  precise  ground  on  which  Chief  Justice  Mar- 
shall placed  his  opinion  in  McMillan  v.  McNeill,  4  Wheat.  209,  and  the 
principle  was  considered  and  approved  in  Ogden  v.  Saunders,  and  has  never 
in  any  way  been  disputed  since.  An  executed  contract  of  sale  is  protected 
by  the  constitution  equally  with  an  executory  contract.  This  frequently  af- 
firmed piinciple  has  never  been  better  stated  than  in  the  language  of  Chief 
Justice  Mabshall,  at  its  first  announcement  in  Fletcher  v.  Peck,  6  Cranch, 
87, 137.  The  assignment  would  not  be  respected  in  the  courts  of  New  York. 
Kelly  v.  Crapo,  45  N.  Y.  86.  This  court  has  often  recognized  the  right  of 
our  citizens  to  go  into  other  states,  and  there  to  make  contracts  of  sale  which 
could  not  have  been  enforced  if  made  here,  yet  which  were  adjudged  to  be 
valid  as  to  our  laws,  because  valid  under  the  laws  of  the  place  where  made. 
Thus,  to  make  sales  of  intoxicating  liquor,  {Qaylord  v.  Soragen,  32  Vt.  110; 
Aiken  v.  Blaisdell,  41  Vt.  655;)  sales  on  Sunday,  (Adams  v.  Qay,  19  Vt. 
858;)  chattel  mortgage,  (Norris  v.  Sowles,  57  Vt.  360.)  Contracts  of  mar- 
riage between  citizens  of  a  state  by  whose  laws  they  are  absolutely  forbidden, 
are  held  valid  by  the  courts  of  the  same  state  when  lawfully  celebrated  else- 
where, and  although  tbe  parties  went  there  merely  to  evade  the  law.     Van 
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VoorhU  ¥•  BrintruOl,  86  N.  Y.  18;  Thorp  ▼•  Thorp.  90  N.  Y.  602;  Moore  y. 
Heffeman,  92  N.  Y.  521.  Against  this  law  can  only  be  urged  the  principle 
that  the  state  may  compel  its  own  citizens  to  refrain  from  doing  beyond  its 
limits  some  things  which  tlie  local  law  would  avoid  if  done  within  its  limits. 
Sill  V.  Worswick,  1  H.  Bl.  665;  Hunter  v.  Potts.  4  Term  R.  182;  Delion  v. 
Foster,  7  Allen,  57.  But  this  doctrine  meets  with  these  vital  limitations: 
It  could  not  affect  this  case  to  concede  that  our  courts  may  enjoin  our  cit- 
izens from  prosecuting  actions,  valid  by  the  laws  of  the  states  where  pend- 
ing, for  putting  in  motion  the  legal  process  of  another  state  does  not  create 
a  contract  protected  by  the  national  constitution.  English  precedents  are 
not  in  point,  for  no  constitution  protects  contracts  against  the  action  of  par- 
liament The  right  of  the  bankrupt's  chose  in  action  is  not  concerned.  Here 
personal  chattels,  beyond  the  Jurisdiction  of  the  court,  were  sold  by  an  ex- 
ecuted and  lawful  contract.  Holmes  v.  Remsen,  4  Johns.  Gh.  460;  Hall  v. 
Boardman,  14  N.  H.  38;  Hoag  v.  Hunt.  21  N.  H.  106;  8mUh  v.  Broum,  43 
N.  U.  44.  The  price  at  which  the  defendant  agreed  to  take  the  property, 
under  the  circumstances,  was  not  competent  evidence  of  the  money  value  of 
the  articles.  The  position  that  a  particular  sale,  to  become  evidence  of  value, 
should  be  fair,  actual,  and  without  unnatur^il  advantages  on  either  side,  finds 
support  in  authority.  Campbell  v.  Woodworth.  20  N.  Y.  499;  Bill  v.  i/c- 
Namee,  42  N.  Y.  44;  Insurance  Co.  v.  Nelson,  78  N.  Y.  137.  Evidence  of 
value,  too  remote  to  be  ^idmissible,  is  not  a  thing  to  be  considered  by  thn  jury 
in  their  discretion,  but  is  incompetent,  and  If  received  will  vitiate  the  verdict. 
Noyes  v.  Fitzgerald,  55  Vt.  49.  A  demand  of  the  chattels  was  a  condition 
precedent.  The  title  of  the  defendant,  when  it  took  possession  of  these  chat- 
tels, is  described  in  the  books  as  "a  title  of  contingent  validity,"  "a  present, 
temporary,  and  defeasible  title;*'  but  it  is  a  title  of  some  sort.  Defendant 
was  not  an  absolute  wrong-doer.  The  sale  is  valid  to  all  the  world  except 
the  assignee.  It  is  not,  therefore,  void,  but  voidable.  8uow  v.  Lang.  2  Al- 
len, 18.  A  preference  under  sections  1860,  1861,  is  not  malum  in  se.  The 
purclianer  does  not  become,  by  relation  back,  a  trespasser  for  having  taken 
the  goods.  Bayly  v.  Banning,  1  Lev.  173;  Letchmere  v.  Thorowgood,  1 
Show.  12;  Cooper  v.  Chitty,  1  Burrows,  20;  Smith  v.  Milles.  1  Term  R.  480; 
Schuman  v.  FleckenstHn,  15  N.  B.  R.  224;  Nixon  v.  Jenkins.  2  11.  Bl.  135; 
Tttfts  V.  Sylvester.  (Me.)  9  Atl.  Rep.  357. 

Ybazey,  J.  One  important  question  in  this  case  is  whether  the  assignee 
in  insolvency  became  invested  under  the  assignment  w.th  the  same  right  to 
recover  the  value  of  the  marble  that  was  in  8aleni,  N.  Y.,  as  though  that 
marble  had  been  in  Vermont  when  the  defendant  took  it.  It  is  insisted  by 
the  defendant's  counsel  tliat  the  contract  as  to  that  marble  between  the  two 
marble  companies,  being  valid  in  New  York,  whr-re  it  was  made,  the  insolv- 
ency law  of  this  state  cannot  '* reach  to  the  impairing  or  avoiding  of  that  con- 
tract." Section  1820,  R.  L.,  provides:  "An  assignment  under  order  of  a 
court  of  insolvency  shall  vest  in  the  assignee  all  the  property  of  the  debtor, 
real  and  personal,  which  he  could  have  lawfully  sold,  assigned,  or  conveyed, 
*  *  *  and  the  assi^^nment  shall  by  operation  of  law  relate  back  to  the  date 
of  the  filing  of  the  petition.  ♦  ♦  ♦"  Section  1860,  R.  L.,  pronounces  a 
transfer  like  the  one  in  question  "void,''  and  gives  to  the  assignee  the  right 
to  "recover  the  property,  or  the  value  thereof,  from  the  person  so  receiving 
or  so  to  be  benefit^^d  thereby."  The  contention  in  this  case  raises  the  old 
question  whether  an  assignment  in  bankruptcy  operates  as  a  complete  and 
valid  transfer  of  all  the  bankrupt's  movable  property  in  other  jurisdictions  as 
well  as  at  home,  and  thus  gives  the  assignee  the  same  rights  against  purchasers 
and  attaching  creditors  in  the  one  case  as  the  other.  This  question  and  the 
question  as  to  the  effect  of  a  discharge' upon  non-resident  or  foreign  creditors, 
who  have  not  submitted  to  the  jurisdiction  of  the  bankruptcy  codrt,  has  rer 
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ceived  the  most  careful  consideration  of  English  and  American  courts,  and 
of  the  ablest  legal  authorities  of  both  countries.  The  opinions  in  some  Amer- 
ican cases  contain  a  review  and  discuss.on  of  all  the  authorities;  as  in  Ogden 
V.  Saunders^  12  Wheat.  213;  Cook  v.  MoffaU  5  How.  295;  Marsh  v.  Putiiam, 
3  Gray,  551.  The  courts  of  England  maintain  the.  doctrine  of  the  universal 
operation  of  an  assignment  upon  all  movable  property,  wherever  situated  at 
the  time  of  .the  assign  m<^t.  The  courts  of  this  country  are  divided  on  the 
question ;  but  the  weight  of  American  authority  is  considered  to  be  in  favor 
of  confining  the  operation  of  sucli  assignment  to  the  state  where  the  party  is 
declared  bankrupt  or  insolvent.  The  discussion  of  this  vexed  quistion  has 
been  so  exhaustive  it  would  be  but  repetition  to  again  review  the  cases,  or  to 
present  the  course  of  reasoning  that  has  led  the  most  eminent  jurists  to  op- 
posite results.  On  examination  of  the  cases  of  the  United  States  supreme 
court,  where  naturally  questions  growing  out  of  bankruptcy  and  insolvency 
laws  would  receive  the  most  searching  investi>;aLion,  it  will  be  found  that 
the  case  at  bar,  so  far  as  the  decisions  of  that  court  are  concerned,  is  a  new 
one.  The  parties  in  this  case  are  both  residents  of  this  state.  The  debti>r 
company  owned  a  marble  quarry  and  mill  in  this  state,  and  anottier  mill  in 
Salem,  N.  Y.,  where  some  of  its  marble  was  sawed.  On  the  day  tlie  petition 
in  insolvency  was  flled,  the  treasurer  of  tlie  creditor  company,  tliis  defendant, 
took  a  transfer  of  certain  marble  and  other  property  at  the  debtor  s  mill  in 
this  state,  to  apply  on  its  debt,  then  having  reason  ible  cause  to  believe  the 
debtor  was  insolvent;  and  the  next  day  he  went  to  Salem,  and  for  a  like  pur* 
pose  took  a  like  transfer  of  some  of  the  marble  there,  and  brought  it  back  to 
his  company's  premises  in  this  state.  The  defendant  stands  solely  on  the  fact 
that  the  contract  for  the  Salem  marble  was  made  in  New  York.  No  court  of 
that  state  has  intervened.  No  special  law  of  ihat  state  is  invoked.  No  non- 
resident complains.  The  controversy  is  not  between  residents  of  different 
states,  nor  as  to  a  debt  created  prior  to  the  enactment  of  the  insolvency  law, 
nor  as  to  the  effect  of  the  action  of  a  court  in  another  jurisdiction  touching 
the  same  matter.  The  difference  between  this  case  and  tliose  in  the  Federtd 
and  Massachusetts  Reports  is  well  pointed  out  in  Marsh  v.  Putnam,  3  Gray, 
551. 

In  many  of  the  cases  the  contention  has  been  between  residents  of  differ- 
ent states.  In  was  so  in  Ogden  v.  iSaunders,  supra,  and  the  question  was 
whether  a  discharge  of  a  debtor  was  valid  against  a  creditor,  who  was  a 
citizen  of  another  state.  It  was  decided  in  the  negative.  But  in  tlie  opinion 
of  Mr..  Justice  Johnson  he  says:  *' As  bt-tween  its  own  citizens,  whatever  be 
the  origin  of  the  contract,  ther^  is  now  no  question  to  be  made  on  the  effect 
of  such  a  discharge. "  It  is  to  be  noticed  that  the  court  is  here  invoked  to  ad- 
minister  a  law  ot  this  state  between  its  own  resident  citizens.  A  quotation 
from  the  opinion  of  Mr.  Chief  Justice  Taney,  in  Cook  v.  Moffat,  stipra,  is 
pertinent,  as  it  seems  to  me  sound:  **  Ac*cording  to  estai>lished  principles  of 
jurisprudence  such  [insolvent]  laws  have  always  been  held  valid  and  binding 
within  the  territonal  limits  of  the  state  by  which  they  are  passed,  although 
they  m^y  act  upon  contracts  made  in  another  country,  or  upon  the  citizens  of 
another  nation;  and  they  have  never  been  considered,  on  that  account,  as  an 
infringement  upon  the  rights  of  other  nations  or  their  citizens.  But  beyond 
the  limivs  of  the  state  they  have  no  force,  except  such  as  may  be  given  to 
them  by  comity.  ♦  ♦  ♦  But  how  far  this  comity  should  be  extended 
would  be  exclusively  a  question  for  each  state  to  decide  for  itself,  by  its  own 
proper  tribunal. "  This  is  but  stating  in  substance  that  states  may  pass  laws 
having  effect  within  their  respective  limits,  and  binding  their  own  courts, 
leavmg  the  effect  in  other  states  to  be  determined  by  their  own  tribunals,  if 
this  assignee  were  seeking  this  remedy  in  New  York,  then  the  question  of 
comity  would  arise.  It  would  be  for  the  court  thereto  say  whether,  upon  the 
ground  of  comity,  it  would  enforce  a  plain  statutory  remedy  of  this  state  as 
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against  a  contract  executed  in  that  state  between  citizens  of  tbis  state.  In 
Marsh  v.  Putnam,  supra,  it  was  held  that  a  certificate  of  discharge,  under 
the  insolvent  law  of  Massachusetts,  is  a  bar  to  an  action  on  a  contract  be- 
tween two  citizens  of  that  state,  though  made  and  to  be  performed  in  another 
state.  In  Gardner  v.  Lewis,  7  Gill,  377,  the  action  was  trover,  under  a  stat- 
ute like  ours,  and  upon  similar  facts,  and  the  court,  in  a  vigorous  and  learned 
opinion,  sustained  the  plaintiff's  right  of  recovery,  holding  that  their  courts 
were  bound  to  observe  and  enforce  the  statutory  provisions  of  their  own  state, 
and  that  a  nation  will  not  suffer  its  own  citizens  to  evade  the  operation  of  its 
own  fundamental  policy  or  laws,  or  to  commit  fraud,  in  violation  of  them,  by 
any  acts  or  contracts  made,  with  that  design,  in  a  foreign  country,  and  it  will 
judge  for  itself  how  far  it  will  adopt,  or  how  far  it  will  reject,  any  such  acts 
or  contracts.  We  think  this  is  a  sound  as  well  as  wholesome  view  of  the  law. 
Chief  Justice  Marshall,  in  the  case  of  Ogden  v.  Saundei's,  supra,  said:  "It 
is  a  general  rule  expressly  recognized  by  the  couit  in  Sturges  v.  CroiDnin- 
shield,  [4  Wheat.  122,]  that  the  positive  authority  of  a  decision  is  co-exten- 
sive only  with  the  facts  on  which  it  is  made."  Subjecting  all  the  reported 
insolvency  cases  to  this  rule,  I  think  there  is  no  one  in  conflict  with  the  two 
cases  last  cited  from  Massachusetts  and  Maryland.  We  therefore  consider 
that  it  is  the  right  and  duty  of  this  court  to  enforce  the  statute  according  to 
its  plain  terms,  and  to  hold  that  the  defendant  company  shall  not  escape  lia- 
bility for  an  act  in  fraud  of  our  laws  upon  the  plea  that  it  occurred  beyond  the 
line  of  the  state. 

For  the  purpose  of  showing  the  value  of  the  property  taken  by  the  defend- 
ant, the  plaintiff  offered  to  show  the  price  for  which  the  West  Rutland  Com- 
pany sold  the  property  to  the  defendant,  and  the  same  was  admitted,  not  as  con- 
clusive, but  to  be  considered  with  the  other  evidence  in  the  case,  and  in  con- 
nection with  the  fact  that  it  was  taken  upon  a  demand  against  the  veixdor  of 
the  property.  To  the  admission  of  this  evidence  the  defendant  excepted.  We 
hold  that  the  evidence  w^as  admissible,  to  be  considered  as  indicated  in  the 
ruling.  Price,  generally,  if  not  always,  has  more  or  less  reference  to  value. 
It  must,  therefore,  tend  in  some  measure  to  show  value.  Its  weight  is  depend- 
ent upon  the  circumstances  of  the  sale.  If  the  sale  is  usual  in  all  respects, 
the  price  would  tend  more  strongly  to  show  actual  value  than  if  the  sale  is 
peculiar,  as  in  this  case;  but  it  cannot  be  said  that  because  it  is  peculiar  it  has 
no  relation  to  the  value.  It  is  hardly  conceivable  that  buyers  and  sellers 
should  not  have  value  in  mind  in  fixing  price.  Price  cannot  in  any  case  be 
conclusive  of  value,  yet  it  is  .concededly  competent  to  show  price  as  having  a 
value  in  some  cases.  Where  is  the  line  to  be  drawn?  It  would  seem  to  be 
better  to  admit  the  evidence  of  price  in  all  cases,  together  with  the  circum- 
stances of  the  sale,  and  let  the  evidence  be  guarded  by  proper  instructions.  It 
is  further  claimed  that  the  plaintiff  cannot  recover  because  no  suflicient  de- 
mand for  the  return  of  the  property  was  shown.  We  think  no  demand  was 
necessary  to  entitle  the  plaintiff  to  recover.  The  contract  by  which  the  de- 
fendant obtained  the  property  was  by  the  statute  void.  The  defendant  appro- 
priated the  property  to  its  use  by  a  sale  and  otherwise.  There  was  concededly 
an  actual  conversion  and  no  power  to  restore.  The  harsh  rule  was  early  es- 
tablished in  this  state,  unlike  the  rule  in  some  other  states,  that  where  one 
purchases  personal  property  of  a  person  in  possession  of  it,  but  who  is  not  the 
true  owner,  and  has  no  right  to  sell  it,  and  the  purchaser  takes  possession, 
claiming  title  to  it  as  owner,  and  puts  it  to  use,  this  is  an  actual  conversion, 
and  makes  him  liable  in  trover  to  the  owner,  without  any  demand  or  notice, 
though  he  purchased  in  good  faith  of  one  whom  he  supposed  to  be  the  owner 
and  entitled  to  sell  it.  Riford  v.  Montgomery,  7  Vt.  411.  The  case  at  bar 
is  stronger,  because  here  the  vendor  not  only  bad  no  right  to  sell  the  property 
to  the  vendee,  to  be  applied  on  the  debt,  thereby  giving  a  preference,  but  the 
vendee  was  chargeable  with  knowledge  of  that  fact.     There  is  no  necessity  of 


Digitized  by 


Google 


Vt]  B0BERT8  r.  ATHBBTON.  159 

proof  of  a  demand  and  refusal  for  the  purpose  of  establishing  a  conversion, 
when  the  conversion  is  otherwise  established.  It  is  only  evidence  of  a  con- 
version where  the  party  might  have  delivered  the  property  if  he  would.  Rob. 
Dig.  709.  Defendant's  counsel  cites  Schuman  v.  Fleckenstein,  15  N".  B.  R. 
224.  That  action  was  brought  by  the  assignee  of  a  bankrupt  under  the 
United  States  bankrupt  act  (section  5128,  U.  S.  Rev.  St.)  to  recover  from  the 
defendant  the  sum  of  8811»  the  alleged  value  of  certain  property  transferred 
by  the  bankrupt  to  the  defendant  within  two  months  prior  to  the  filing  of  the 
petition  against  him  in  bankruptcy,  contrary  to  the  provision  of  said  section, 
which  is  in  substance  and  almost  in  terms  the  same  as  section  1860  of  our 
Revised  Laws.  The  defendant  demurred,  and  for  causes  of  demurrer  as- 
signed that  the  complaint,  a  Code  proceeding,  did  not  allege  a  demand  and  re- 
fusal of  the  property,  or  any  fact  showing  its  conversion  by  the  defendant. 
The  court  sustained  the  demurrer,  holding  that  an  action  to  recover  the  value 
of  property  can  only  be  maintained  when  the  property  itself  has  been  actually 
or  constructively  converted  to  the  use  of  the  defendant,  and  tlie  complaint 
must  therefore  allege  a  conversion  in  terms,  or  its  legal  equivalent,  a  demand 
and  refusal.  Under  that  decision  either  is  sufficient.  Here  we  have  a  con- 
version in  fact.  Speaking  of  the  action  of  trover,  Chitty  (Chit.  PI.  170)  puts 
it  in  the  same  way:  "A  demand  and  refusal  are  necessary  in  all  cases  when 
the  defendant  became  in  the  first  instance  lawfully  possessed  of  the  goods, 
and  the  plaintiff  is  not  prepared  to  prove  some  distinct,  actual  conversion." 
So,  in  Triscony  v.  Orr,  49  Cal.  617,  it  was  held  that,  no  distinct  and  actual 
conversion  being  shown,  the  plaintiff  must  allege  and  prove  a  demand  and  re- 
fusal before  he  can  recover.  To  the  same  effect  see,  also,  Brooke  v.  Jtfc- 
Craken,  10  N.  B.  R.  466.  The  proof  of  demand  and  refusal  constitutes  evi- 
dence of  conversion,  or  constructive  conversion,  as  sometimes  called,  and  is 
the  equivalent  of  proof  of  actual  conversion,  either  of  which  is  sufficient  to 
entitle  the  plaintiff  to  recover,  where  the  other  elements  are  established.  See 
Tapley  v.  Forbes,  2  Allen,  20;  Larkin  v.  Hapgoody  56  Vt.  597.  We  think 
there  was  no  error  in  the  instructions  to  the  jury  as  to  the  rule  of  damages. 
It  was  the  value  of  the  property  at  the  time  the  defendant  took  it.  If  the 
clause  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  dynamo  as  it 
stood  in  the  mill  was  fairly  and  clearly  referable  to  the  damage  done  to  the 
insolvent's  other  property  not  taken  by  the  defendant,  it  would  doubtless  be 
error;  but  we  do  not  so  construe  it  or  think  it  was  so  understood  by  the  jury. 
But  we  do  think  that  the  jury,  by  inadvertence,  included  in  the  special  ver- 
dict as  to  the  dynamo  the  three  electric  lamps,  and  the  cost  of  setting  them 
up.  The  correspondence  in  the  figues  makes  this  very  apparent.  The  amount 
of  this,  with  interest,  was  $171.47.  This  the  phvintiff  offers  to  remit,  and  asks 
leave  to  file  a  remittitur.  This,  we  think,  should  be  allowed,  but  the  defend- 
ant should  have  costs  in  this  court.  The  judgment  is  reversed,  and  judgment 
is  rendered  for  the  plaintiff  for  the  amount  of  the  judgment  below,  less  said 
sum  remitted,  with  costs,  less  the  defendant's  costs  in  this  court. 


(60  vt.  56S) 


Roberts  t?.  Atherton.* 
{Suvreme  Court  of  VemwrU,    Chittenden.    September  11, 18S8.) 

INSOLVBNCT— DiBOHABOE — CONFLICT  OF  LaWS. 

A  discharge  under  the  Vermont  insolvent  law  is  not  a  bar  to  recovery  upon  a 
note  owned  by  one  who,  when  the  discharge  was  granted,  was  a  citizen  of  another 
8tat«,  and  who  in  no  wav  became  a  party  to  the  insolvency  proceedings,  though  the 
note  was  executed  in  this  state,  and  when  executed  both  parties  to  it  were  citizens 
of  this  state. 

Exceptions  from  Chittenden  county  court;  before  Justice  Ttleb. 
>  Reported  by  Senter  &  Eemp,  Esqs.,  of  the  Montpelier  bar. 
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Assumpsit  upon  a  promissory  note.  Heard  bj  the  ooart,  September  term, 
1887.  The  court  held  that  the  discharge  in  insolvency  was  not  a  bar,  and 
rendered  judgment  for  the  plaintiff.  No  place  was  designated  in  the  note 
where  it  was  payable. 

•T.  J".  Monahan  and  L.  F.  Wilbur,  for  defendant. 

The  note,  being  payable  generally,  was  payable  in  Vermont.  Peck  v.  Hib- 
bard,  26  Vt.  701;  Bank  v.  Colby,  12  N.  H.  520.  The  discharge  bars  a  re- 
covery. The  contract  was  to  be  performed  here,  and  the  lex  loot  governs*  and 
is  a  part  of  the  contract.  Mather  v.  Btish,  16  Jolins.  233;  Blanohard  v.  Rus- 
sell, 13  Mass.  1;  Hhernll  v.  Hopkins,  1  Cow.  107;  Story,  Oontl.  Law,  §§  278, 
3l7,  332;  8lacum  v.  Fomery,  6  Granch,  221.  A  discharge  is  a  bar  where 
contracts  are  made  in  a  state  or  jurisdiction  where  both  parties  reaide  and 
are  citizens,  and  where  the  proceedings  in  insolvency  are  taken  by  the  debtor, 
and  the  debtor  obtains  his  discharge,  though  the  creditor  has  removed  out  of 
the  state  or  jurisdiction  before  proceedings  in  insolvency,  and  has  taken  no 
part  in  the  insolvent  proceedings.  Smith  v.  Mead,  8  Conn.  258;  Stoddard 
Y.Harrington,  100  Mass.  87,  Brigham  v.  Henderson,  1  Gush.  430;  Conoerne 
y.  Bradley,  Id.  434;  I^roctor  v.  Moore,  1  Mass.  198;  Brown  v.  Bridge,  106 
Mass.  563;  Stevens  v.  Norris,  10  Fost.  (N.  H.)  466;  Pratt  v.  Chase,  44  N.  Y. 
598;  Soule  v.  Chase,  39  N.  Y.  342;  1  Daniel,  Neg.  Inst.  §  874;  Hall  v.  Board- 
man,  14  N.  H.  38. 

M.  H.  Alexander,  for  plaintiff. 

The  facts  that  both  parties  were  residents  of  the  state  at  the  time  of  the 
making  of  the  contract  makes  no  difference.  The  debt  attends  the  person  of 
the  creditor;  and  if  he  is  without  tlie  jurisdiction  of  the  court,  no  legal  no- 
tice can  be  served  upon  him  so  as  to  bring  him  witliin  its  jurisdiction,  and 
hence  no  legal  default.  State  insolvency  laws  have  no  extraterritorial  op- 
eration. Bedell  v.  Scruton,  54  Vt.  493;  McDougall  v.  Page,  55  Vt.  196;  Pratt 
V.  Chase,  44  N.  Y.  597;  Soule  v.  Chase,  39  N.  Y.  342;  7  Wait,  Act.  &  Def. 
163;  Norris  v.  Atkinson,  5  Atl.  liep.  710;  Carbee  Y.Mason,  4  Atl.  Kep.  791; 
Hawley  v.  Hunt,  27  Iowa.  303. 

Ross,  J.  The  note  on  Which  recovery  is  sought  was  given  in  this  state  to 
the  plaintiff,  then  a  citizen  and  lesident  of  the  state,  by  the  defendant,  then 
also  a  citizen  and  resident  of  the  state.  Subsequently  the  defendant  was  ad- 
judged an  insolvent,  and  by  due  course  of  proceedings  received  a  discharge  in 
the  court  of  insolvency.  The  plaintiff  in  no  way  became  a  party  to  the  pro- 
ceedings in  the  court  of  insolvency,  in  which  the  defendant  obtained  his  dis- 
charge. The  single  question  presented  by  the  exceptions  is,  did  the  discharge 
thus  procured  by  the  defendant  discharge  the  debt  due  the  plaintiff  evidenced 
by  the  note?  We  think  it  is  clear  that  it  did  not.  It  is  now  fully  established 
by  the  decisions  of  the  United  States  supreme  court,  and  of  most  of  the  state 
courts  of  last  resort,  that  state  insolvent  laws  can  have  no  jurisdiction  be- 
yond the  limits  of  the  state  in  and  for  which  they  are  enacted;  and  that  if 
the  debt  is  of  such  a  character  that  it  follows  the  person  of  the  creditor,  no 
matter  when  made,  or  when  to  be  paid,  to  give  a  state  insolvent  court  juris- 
diction of  the  debt  it  must  have  jurisdiction  of  the  owner  of  the  debt.  At  one 
time  it  was  held  by  the  supreme  court  of  Massachusetts  that,  if  the  debt  were 
created  and  to  be  discharged  in  that  state,  the  state  insolvent  court  had  juris- 
diction to  discharge  the  debt,  notwithstanding  its  situs  was  with  the  person 
of  the  owner,  and  the  owner  did  not  reside  in  the  state,  and  did  not  take  any 
part  in  the  proceedings  which  resulted  in  granting  the  discharge.  This  doc- 
trine was  expressly  denied  by  the  United  States  supreme  court,  in  Baldwin 
V.  Hale,  1  Wall.  223,  and  it  was  held  that  to  discharge  such  a  debt  it  was  nec- 
essary that  the  court  of  insolvency  should  obtain  jurisdiction  of  the  owner  of 
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tihe  debt,  which  eould  be  obtained  only  when  he  leslded  In  the  state,  or  sub- 
mitted to  its  jurisdiction  by  proving  his  debt,  or  otherwise  becoming  a  party 
to  the  proceedings.  That  case  arose  in  the  state  of  Massachusetts,  and  was 
taken  to  the  United  States  supreme  court  from  United  States  circuit  court  of 
that  state.  This  decision  has  been  generally  followed,  and  has  been  substan- 
tially followed  in  this  state  in  Bedell  v.  ScrutoH,  54  Yt.  493;  McDougall  y. 
Page^  55  Yt.  187.  See,  also,  other  cases  cited  by  plaintiff's  counsel.  The 
statute  (R.  L.  g  1856)  cannot  be  given  force  beyond  the  jurisdiction  which 
the  court  obtained  over  the  plaintiff  at  the  time  the  petition  was  filed.  It 
then  had  and  could  have  no  jurisdiction  over  the  plaintiff.  He  was  then  a 
resident  and  citizen  of  another  jurisdiction.  He  did  not  in  any  way  submit 
to  tlie  jurisdiction  of  the  court.  The  judgment  of  the  county  court  is  af- 
firmed, 

(ao  Vt  458)  """"" 

Austin  v.  MoCltjrk. 

(8u/preme  Court  of  Vermont^    Franklin.    September  11, 1888^) 

LonnTATiOK  of  Aotioks— Part  Payment— Intent. 

Defendant  was  Indebted  to  plaintiff  on  a  promisaory  note,  and  also  on  an  obU|^ 
tion  for  support.  At  a  time  when  the  support  was  not  necessary,  defendant  deliv- 
ered to  plaintiff  a  lot  of  sugar,  intending  it  to  be  applied  on  the  agreement  for  sup- 
port, though  such  intention  was  not  made  known  to  plaintiff,  and  it  did  not  appear 
that  plaintiff  received  the  sugar,  intending  to  apply  ft  in  payment  on  the  note;  but 
subsequently  he  did  so  apply  it.  Held,  not  to  be  such  a  part  payment  on  the  note 
as  would  take  it  out  of  the  statute  of  limitations.  > 

Exceptions  from  Franklin  county  court;  before  Justice  Boss. 
Assumpsit  upon  a  promissory  note.    Heard  on  a  referee's  report,  April 
term,  1887.    Judgment  for  the  defendant. 

Farrington  dt  Post,  for  plaintiff. 

The  fact  that  the  referee  did  not  find  that  the  plaintiff  had,  at  the  time  the 
sugar  was  delivered,  an  intention  of  applying  it  on  the  note,  does  not  bar  him 
from  so  applying  it.  Corliss  v.  Grow,  58  Vt.  702,  2  Atl.  Rep.  888.  It  is  not 
the  Sf'cret  intention  of  mind.  It  is  the  intention  of  mind  expressed  that  de- 
termines the  application  to  be  made,  or  any  intention  inferred  from  the  cir- 
cumstances of  the  case.  Robie  v.  Briggs,  59  Vt.  443,  9  Atl.  Bep.  598;  Hoakes 
V.  Bailey,  55  Vt.  642;  Early  v.  Flannery,  47  Vt.  253;  Langdon  ▼.  Bowen^ 
46  Vt.  512;  Pierce  v.  Knight,  81  Vt.  701;  Wheeler  v.  Hotise,  27  Vt.  785; 
Ayer  v.  Hawkins,  19  Vt.  26;  Rosseau  v.  CuU^  14  Vt.  83;  BouUoell  v.  Mason, 
12  Vt.  e08;  Brigya  v.  WUliams,  2  Vt.  283. 

John  A.  Fitch  and  Henry  A.  Burt,  for  defendant. 

The  statute  bai*  is  a  full  defense  to  this  suit,  unless  the  plaintiff  has  shown 
and  the  referee  found  afiirmatively  that  the  defendant  made  pHyuieiitss  or  a 
payment  to  apply  on  the  note  within  six  years  of  the  bringing  of  the  suit.  As 
tersely  stated  by  Justice  Powers,  in  Cleazeland  y.  Dinsmore,  59  Vt.  436,  8 
Atl.  Rep.  279,  the  question  of  fact  is,  was  it  a  voluntary  payment  upon  the 
note,  and  was  it  understood  by  the  defendant  that  it  was  to  apply  on  the  note? 
In  other  words,  does  either  of  said  indorsements  cover  an  intended  payment 
on  this  note?  It  is  found  that  the  defendant,  when  he  delivered  the  sugar, 
did  not  intend  or  expect  that  it  would  be  applied  on  the  note.  Robie  v. 
Briggs,  59  Vt.  450,  9  Atl.  Kep.  593.  The  referee  fails  to  find  that  the  sugar 
was  delivered  or  received  as  a  payment  upon  any  indebtedness,  or  that  the 
plaintiff  ever  understood  it  as  a  payment  in  any  sense.  Hayes  v.  Morse^  8 
Vt.  316;  Ayer  v.  Hawkins,  19  Vt.  26. 

>As  to  what  is  a  sufficient  part  payment  of  a  debt  to  ton  tiiA  nraninff  of  nte  statate  of 
limitations,  see  Town  of  Huntington  v.  Chesmore,    (Vt.^  post,  its,  and  note. 

v.l6A.no.4 — 11 
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BoYCB,  0.  J.  This  is  an  action  of  aaaumpHt,  brought  to  recover  the 
amount  due  on  a  promissory  note  executed  by  the  defendant,  made  payable 
to  the  plaintiff,  and  dated  November  26,  1866.  The  defense  was  the  statute 
of  limitations,  and  the  case  was  heard  upon  the  report  of  a  referee*  No  ques-* 
tio^  was  made  but  what  the  plaintiff's  right  of  recovery  was  barred  unless  it 
was  saved  by  the  indorsements  which  appear  on  the  note  of  April,  1880, 1881» 
and  1882.  The  referee  has  found  that  the  said  indorsements  were  made  by 
the  plaintiff  at  the  same  time,  and  within  two  years  of  December  9,  1886; 
that  the  amounts  represented  by  said  indorsements  were  for  sugar  delivered 
by  the  defendant  to  the  plaintiff  during  those  years;  that  in  June,  1879,  the 
plaintiff  told  the  defendant  and  his  wife,  Jane,  who  was  his  daughter,  that 
he  intended  to  deed  certain  real  estate  to  his  son,  B.  A.  Austin,  and  the  said 
Jane,  reserving  to  himself  a  certain  farm;  but  on  account  of  the  financial 
diflaculties  in  which  the  defendant  was  involved,  he  intended  to  deed  said  real 
estate  to  the  said  B.  A.  Austin,  with  said  reservation,  and  that  when  the  de- 
fendant got  his  financial  troubles  straightened  out,  the  said  B.  A.  Austin 
should  deed  one  undivided  half  of  said  real  estate  to  the  said  Jane,  and  that, 
in  part  consideration  therefor,  the  said  B.  A.  Austin  and  the  defendant  and 
his  wife  were  to  support  the  plaintiff  and  his  wife,  in  accordance  with  their 
station  in  life,  if  they  should  live  to  need  help;  that.  In  accordance  with 
said  understanding,  the  plaintiff,  in  June,  1879,  deeded  said  real  estate  to  the 
said  B.  A.  Austin,  and  the  said  B.  A.  Austin,  in  accordance  with  the  said 
agreement,  on  the  23d  of  January,  1880,  deeded  one  undivided  half  of  the 
same  to  the  said  Jane.  There  was  no  evidence  that  they  needed  help  or  sup- 
port until  the  fall  of  1883,  when  the  said  Jane  spent  several  weeks  in  taking 
care  of  her  mother  in  her  last  sickness;  that  the  sugar  that  was  delivered  by 
the  defendant  subsequent  to  June,  1879,  was  delivered,  supposing  and  intend- 
ing that  it  was  to  apply  towards  the  support  to  be  furnished  in  accordance 
with  the  agreement  which  had  been  entered  into,  and  would  be  accounted 
for  in  the. final  settlement  with  B.  A.  Austin.  But  there  was  no  evidence 
that  such  intention  was  made  known  to  the  plaintiff.  The  referee  further 
found  that  the  defendant  did  not  deliver  any  of  said  sugar,  intending  or  ex- 
pecting that  it  would  be  applied  on  said  note;  and  that  he  is  unable  to  find 
that  the  plaintiff  received  the  sugar,  intending  at  the  time  to  apply  it  on  the 
note. 

Upon  the  facts  so  found  it  is  to  be  determined  whether  the  delivery  of  the 
sugar  was  a  part  payment  from  which  a  promise  to  pay  the  residue  of  the 
note  might  be  implied.  The  defendant  neither  directed,  intended,  nor  ex- 
pected that  it  would  be  so  applied,  and  it  is  not  found  that  the  plaintiff,  at 
the  time  he  received  it,  intended  to  so  apply  it;  so  that  if  the  plaintiff  had  the 
right  to  treat  it  as  part  payment  it  must  have  been  under  the  rule  of  law  that 
permits  the  creditor,  in  the  absence  of  any  direction  by  his  debtor,  to  say 
where  payments  made  by  him  shall  be  applied.  Part  payment  is  an  implied, 
acknowledgment  of  the  existence  of  the  claim  upon  which  the  payment  is 
made,  from  which  the  law  implies  a  promise  to  pay  the  balance,  unless  such 
Implication  is  rebutted  by  something  that  transpired  when  the  payment  was 
made.  Corliss  v.  Grow,  58  Vt.  702,  2  Atl.  Bep.  388.  In  order,  for  a  part 
payment,  to  revive  the  claim  as  to  the  residue,  so  that  the  law  will  imply  a 
promise  to  pay  it,  it  must  appear  that  the  payment  was  made  upon  the  claim 
sought  to  be  enforced.  Cleaveland  v.  Dinsmore^  59  Vt.  436,  8  Atl.  Bep.  279. 
The  mere  fact  of  a  sum  of  money  having  been  paid  by  the  defendant  to  the 
plaintiff  is  not  enough  to  take  a  case  out  of  the  statute  of  limitations.  2  Chit. 
Cont.  829;  2  Add.  Cont.  §  886^;  Ang.  Lim.  g§  240,  241-244.  The  delivery  of 
the  sugar,  under  the  circumstances  found  by  the  referee,  was  not  such  a  pay- 
ment as  would  in  legal  effect  operate  as  an  acknowledgment  of  liability,  and 
from  which  the  law  would  imply  a  promise  to  pay  what  might  be  due  upon 
the  note.    Had  the  plaintiff  the  right  to  make  the  application  of  the  sugar 
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whicl^  he  did  iQAke?  In  Rossedu.  v.  dOl,  14  Yt.  83,  it  is  said):  "Ifo  princir 
pie,  perhaps,  is  better  established  than  that  when  the  debtor  makes  !no  appro? 
priation  of  money  paid,  generally  the  creditor  may.make  his  own  application, 
unless  there  be  something  in  the  case  to  show  a  different  expectation  on  the 
part  of  the  debtor. "  Here,  as  we  have  seen,  the  debtor  did  not  expect  that 
the  sugar  would  be  applied  upon  the  note,  but  did  expect  that  it  would  be 
applied  upon  his  obligation  to  support  the  plaintiff  and  his  wife.  In  Ayei- 
V.  Hawkins,  19  Yt.  26,  the  court  say:  '*The  right  to  direct  the  application 
being  universally  conceded  to  the  debtor  in  the  first  instance,  regard  is  still 
had  to  his  intention  m  the  matter  whenever  the  facts  and  circumstances  ren- 
der that  intention  sufficiently  clear  and  <;ertain."  In  Wheeler  v.  House,  27 
Yt.  735,  that  "the  court  will,  in  the  application  of  payments,  carry  out  tlie 
intention  of  the  parties,  whenever  that  intention  can  be  ascertained."  In 
Early  v.  Flannery,  47  Yt.  253,  that  "whenever  the  intention  of  the  debtor 
is  rendered  sufficiently  clear  and  certain,  such  application  should  be  made  as 
he  intended."  In  Roakes  v.  Bailey,  55  Yt.  542,  that  "if  the  debtor  pays  with 
one  intent,  and  the  creditor  receives  with  another,  the  intent  of  the  debtor 
shall  govern. "  The  cases  referred  to  by  counsel  for  plaintiff,  in  which  the 
creditor  was  allowed  to  make  an  application  of  payments,  without  any  direc- 
tion f it>m  the  debtor,  differ  in  their  facts  from  those  here  found.  In  Corliss 
V.  Grow,  which  seems  to  be  the  one  most  relied  upon,  the  plaintiff  had  two 
accounts  against  the  defendant, — one  of  his  own,  and  the  other  the  one  upon 
which  the  suit  was  brought, — and  asked  the  defendant  for  money  upon  the  ac- 
counts; whereupon  the  defendant  paid  him  $15,  without  giving  any  direction 
as  to  its  application,  which  overpaid  his  account,  and  he  credited  the  balance 
upon  the  other.  And  it  did  not  appear  that  he  kitended  it  should  apply  any- 
where else.  The  court  said  that,  in  the  absence  of  any  specific  direction  as  to 
the  application  of  a  payment,  the  intent  of  the  party  making  it,  as  ascertained 
from  the  circumstances  under  which  it  was  made,  may  control  the  right  to 
make  it,  and  that  the  plaintiff  had  the  right  to  apply  the  money  to  pay  his 
own  account  and  what  remained  upon  the  other.  A  payment  that  will  oper- 
ate to  revive  a  debt  that  is  barred  by  tlie  statute  of  limitations  must  be  a 
voluntary  one,  and  made  with  the  intent  that  it  should  be  applied  upon  the 
debt;  and  where  it  is  found  that  the  payment  was  not  made  with  such  an  in- 
tent, but,  on  the  contrary,  was  intended  to  be  applied  somewhere,  else,  it  is 
not  such  a  payment  as  will  revive  the  debt.  The  payment  here  made  was  of 
such  a  charncter,  and  did  not  revive  the  debt  so  as  to  give  a  cause  of  action 
for  its  recovery,  and  the  judgment  is  affirmeii.  i 


(60  Vt.  444) 

Barney  v.  Rockwell.* 
(Supreme  Court  of  Vermont,    Franklin.    September  13, 1888.) 

1.  Attachmbnt—Levt—What  Constitutes— Actual  Possession. 

It  is  not  a  legal  attachment  of  property  in  the  possession  of  a  bailee,  where  the 
officer  first  commences  his  service  by  attaching  other  property,  and  then  merely 
writes  to  the  hailee  that  he  has  attached  that  in  his  possession,  and  requests  him 
to  keep  it,  and  the  hailee  agrees  to  keep  it. 

2.  Same— Possession  op  Writ. 

It  is  not  necessary  that  an  officer,  in  making  an  attachment,  shonld  have  the  writ 
with  him.  It  is  sufficient  if  he  has  it  in  his  custody  and  control  when  he  takes  the 
property  into  his  possession,  without  having  the  writ  upon  his  person;  and  it  is 
error  for  the  court  to  refuse,  on  request,  to  so  instruct  the  jury. 

Exceptions  from  Franklin  county  court;  before  Justice  Boss. 

Trespass  and  troy er.  Trial  by  jury,  April  term,  1887.  Verdict  for  the  de- 
fendant. The  return  on  the  writ  stated  that  the  officer  attached  the  property 
February  9,  1885,  and  that  on  February  28, 1885,  he  delivered  a  copy  to  the 

1  Reported  by  Senter  &  Kemp,.  Esqs.,  of  the  Montpelier  bar. 
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defendant.  It  appeared  that  the  plaintiff,  in  this  suit,  sent  his  note  hy  the 
defendant  in  the  original  suit,  notifying  Reynolds  of  the  attachment  of  the 
machine  in  his  possession.  .  The  court  charged  the  Jury,  in  part,  as  follows: 
*' And  from  the  evidence  in  this  case  Mr.  Barney  went  there  on  the  lltb,  and 
went  to  the  machine,  and  made  an  arrangement  with  the  owner  of  the  prem- 
ises to  take  cliarge  of  the  machine  for  himself.  If  he  then  had  this  writ  in 
his  custody  and  control,  we  charge  you  that  would  be  a  good  attachment  of 
it;  and  although  Beynolds  did  not  keep  right  by  the  machine  all  the  time,  he 
was  not  there  on  the  I2th,  when  Rockwell  came  and  took  it.  It  was  not  nec- 
essary to  keep  possession  ia  Mr.  Barney,  for,  for  that  purpose,  it  was  on  Bar- 
ney's premises.  Reynolds  agreed  to  be  his  agent  and  custodian.  The  prem- 
ises were  premises  that  he  had  a  right  to  control,  and  no  one  had  a  right  to  go 
and  take  anything  off  of  them  without  his  leave;  so  that  it  would  be  a  valid 
attacliment  of  the  machine,  if  Barney  at  that  time  was  clothed  with  authority 
to  make  the  attachment.  And  that  is  the  real  question  on  this  part  of  the 
case.  ♦  *  *  This  is  the  first  question  for  you  to  determine  wliether  Mr. 
Barney,  on  the  11th,  was  there  with  the  writ,  acting  under  its  authoiity  in 
doing  what  he  did  in  attaching  tliis  machine  on  that  day.  If  he  has  satisfied 
you  of  that  fact,  then,  under  the  law  relating  to  the  other  facts  that  are  not 
in  controversy,  or  giving  the  facts  their  widest  scope,  we  hold  the  plaintiff 
would  be  entitled  to  recover.  If  you  find  he  did  not  have  the  writ,  and  was 
not  acting  on  it,  then  your  verdict  will  be  for  the  defendant.*' 

If.  H.  Burt  and  Farrington  d-  PosU  for  plaintiff. 

When  Reynolds  promised  Patnod,  the  defendant  in  the  original  suit,  to  keep 
the  property  for  Barney,  he  beciime  Barney's  agent;  and  his  possession  was 
the  possession  of  the  otlicer.  Redfield,  J.,  in  Lyon  v.  Hof»d^  12  Vt.  233. 
Lord  Mansfield,  in  Blatch  v.  Archer ^  Cowp.  63,  said:  '*That  the  othcer  must 
be  the  authority  to  arrest  is  certain;  but  he  need  not  be  the  hand  that  ar- 
rests, nor  in  tlie  presence  of  the  person  arrested,  nor  aetually  in  sight,  nor  in 
any  prescribed  disiance."  But  if  it  is  held  that  what  was  done  on  the  9th  of 
February  did  not  amount  to  a  legal  attachment,  when  the  officer,  on  the  11th, 
took  manual  possession  of  the  property,  and  put  it  into  the  l^eeping  of  Rey- 
nolds, as  his  bailee,  it  cured  any  possible  defect  in  the  first  attempt  to  attach. 
Newton  v.  Ada^m,  4  Vt.  437 ;  Fifleld  v .  Wooster,  21  Vt.  215.  Coffrin  v.  Smith, 
51  Vt.  140,  is  directly  in  point.  Tiiere  was  error  in  the  court's  refusal  to 
charge  as  the  plaintiff  requested.  That  the  jury  were  thus  misled  is  appar- 
ent from  the  fact  that  the  return  shows  that  service  of  the  writ  was  npt  made 
on  the  defendant  by  delivery  of  a  copy  till  the  28th  of  February. 

.    F.  W.  McGettrickf  for  defendant. 

Tlie  sending  of  the  letter  to  Reynolds  was  in  no  sense  an  attachment. 
Fitch  V.  Rogtrs,  7  Vt.  403;  Blake  v.  Hatch,  25  Vt.  555.  The  circumstances 
developed  by  the  testimony  did  not  call  for  any  such  explanation  or  charge  to 
the  jury,  as  the  plaintiff  requested  the  court  to  give.  The  issue  of  fact  was 
whether  or  not  the  plaintiff,  on  the  9th  of  February,  made  his  return,  and  re- 
turned the  writ  to  the  party  from  whom  he  received  it.  If  this  issue  was  de- 
cided in  the  affirmative,  it  must  be  manifest  to  any  one  that  the  officer  had 
surrendered  his  custody  and  control  of  the  writ,  and  could  do  no  more  under 
it.    Uence  there  was  no  occasion  tor  the  explanation  requested. 

RoTCE,  G.  J.  This  was  an  action  of  trespass  and  trover,  brought  to  recover 
for  a  horse-power  and  separator,  which  the  plaintiff  claimed  to  have  attachtxi 
on  a  writ  which  was  put  into  his  hands  for  service  as  constable  of  the  town 
of  S wanton.  The  writ  was  made  returnable  to  the  April  terui,  lU85f  of  the 
Franklin  county  court,  and  was  delivered  to  the  plaintiff  for  service  on  the 
9th  of  February,  1885;  and  the  only  question  made  was  whether  the  plaintiff 
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made  Buoh  an  attachment  of  the  property  as  gave  him  such  a  lien  upon  it  as 
would  enable  him  to  recover  as  against  the  claim  of  the  defendant,  who  as 
constable  of  the  town  of  Alburgh  levied  an  execution  upon  the  same  property. 
The  plaintiff  commenced  the  service  of  the  writ  on  the  day  he  received  it^ 
and,  it  then  being  impossible  to  go  to  Alburgh,  where  the  horae-power  and 
separator  were,  he  attempted  to  make  an  attachment  of  them  by  sending  a 
letter  signed  by  him  as  constable  to  Mr.  Reynolds,  in  whose  possession  the 
property  then  was,  notifying  him  that  he  had  attached  the  threshing-machine 
and  separator,  and  requesting  him  to  keep  it  in  his  care  until  he  heard  from 
him.  Said  Beynolds  received  the  letter,  and  promised  to  keep  the  property 
for  said  Barney,  and  the  first  question  presented  is  whether  what  was  thus 
done  by  Barney  constituted  a  valid  attachment.  It  is  said  in  Drake,  Attachm. 
§  256,  that  an  officer  attaching  personalty  must  actually  reduce  it  to  posses* 
sion,  so  far  as  under  the  circumstances  can  be  done;  that  what  is  an  actual 
possession,  sufficient  to  constitute  an  attachment,  must  depend  upon  the  nat- 
ure of  the  property;  that  it  should  be  such  a  custody  as  would  enable  the  offi- 
cer to  retain  and  assert  his  power  and  control  over  it.  There  was  nothing  in 
the  nature  of  this  property  that  could  prevent  the  officer  from  taking  actual 
possession  of  it,  so  as  to  bring  it  within  any  known  exception  to  that  rule. 
In  Dodge  v.  Way^  18  Yt.  457,  the  plaintiff  went  with  a  tax  warrant  to  the 
place  where  grain  was  deposited  belonging  to  the  defendant,  and  mlormed  the 
party  in  possession  that  he  had  distrained  it.  and  requested  him  to  keep  it  for 
him,  which  he  refused  to  do,  but  agreed  to  and  did  inform  the  defendant  of 
the  distress,  and  the  defendant  continued  to  use  and  dispose  of  the  grain 
without  regard  to  the  distress.  Tlie  plaintiff  brought  an  action  of  trespass 
for  its  value,  and  it  was  held  that  the  plaintiff  by  the  distraint  had  not  ac- 
quired su(  h  a  lien  as  would  enable  him  to  maintain  the  action.  It  has  been 
held  in  the  cases  cited  in  Bob.  Dig.  61,  that  to  constitute  an  attachment  of 
personal  property  the  officer  must  have  the  custody  or  control  of  it  by  himself 
or  his  servants.  The  plaintiff  did  not  even  see  the  property  when  he  at- 
tempted to  attach  it  on  the  9th  of  February,  and  did  not  have  any  such  pos- 
session or  control  of  it  by  any  servant  as  to  constitute  a  valid  attachment. 
In  Newton  v.  Adams,  4  Vt.  437,  which  was  an  action  of  trespass  brought  by 
a  sheriff  to  recover  tor  property  attached,  it  is  said  that,  admitting  that  the 
plaintiff  did  not  originally  take  a  sufficient  possession,  yet  we  all  agree  that  if 
he  did  subsequently,  and  without  any  intervening  attachment,  acquire  a  suf- 
ficient possession,  the  rule  of  law  is  satisfied,  and  his  attachment  is  valid. 
On  the  morning  of  the  lOth  of  Ftibruary  the  defendant  went  to  Reynolds* 
place,  and  levied  the  before-mentioned  execution  upon  the  horse-power  and 
separator,  and  put  his  son  in  possession  as  keeper.  His  son  remained  in  pos- 
session until  night,  when,  without  moving  the  propi^rty,  he  left  the  premises 
and  the  property  in  the  same  place  and  condition  as  when  he  went  there.  On 
the  morning  of  tlie  11th  of  February  the  plaintiff  went  to  Reynolds'  place, 
and  took  possession  of  the  horse-power  and  separator,  claiming  to  do  so  by 
virtue  of  said  writ,  and  put  Reynolds  in  as  kei^per,  who  agreed  to  keep  pos- 
session of  the  same  for  him.  His  testimony  tended  to  show  that  tiie  writ 
had  not  then  been  returned,  and  that  his  return  had  not  then  been  made  upon 
it,  and  that  he  then  had  the  writ  with  him.  The  defendant's  testimony 
tended  to  show  that  his  return  had  been  made,  and  that  the  writ  was  returned 
on  the  evening  of  the  9th,  and  that  he  did  not  take  it  with  him  wlien  be  took 
the  power  and  separator  into  his  possession.  The  court  charged  that  what 
the  plaintiff  did  on  the  9th  did  not  constitute  a  valid  attachment,  and  that  if 
he  did  what  his  evidence  tended  to  show  was  done  on  the  11th,  and  then  had 
the  writ  in  his  custody  and  control,  it  would  be  a  good  attachment.  The 
court  was  requested  to  charge  and  explain  to  the  jury  that  the  custody  and 
control  of  the  writ  did  not  mean  that  he  must  then  have  the  writ  with  him, 
or  on  his  person,  but  the  court  declined  to  make  the  explanation  requested; 
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&nd  in  the  charge,  which  is  referred  to,  the  court  told  the  Jury  that  if  the 
plaintiff,  on  the  11th,  was  there  with  the  writ,  acting  under  its  authority  in 
doing  what  he  did  in  attaching  the  property  on  that  day,  he  would  be  entitled 
to  recover.  The  jury  might  have  understood  from  the  charge  that,  in  order  to 
make  the  attachment  valid,  it  was  necessary  that  he  should  have  had  the  writ 
with  him  at  the  time  the  attachment  was  made,  and  that  what  the  court  meant 
by  custody  and  control  was  that  he  should  then  have  the  writ  upon  his  per- 
son. When  the  writ  was  delivered  to  plaintiff,  he  became  its  legal  custodian, 
and  was  entitled  to  the  possession  of  it  until  he  had  completed  the  service; 
and  if  temporarily  out  of  his  possession,  he  might  act  under  its  authority  un- 
til he  was  required  to  return  it.  It  was  not  necessary  that  he  should  have 
had  the  writ  with  him  wlien  he  made  the  attachment  on  the  11th,  and  if,  in 
doing  what  he  did  do,  he  was  acting  under  its  authority,  and  was  so  profess- 
ing to  act,  it  would  be  a  justification  to  him,  and  constitute  a  valid  attach- 
ment, and  the  jury  should  have  been  so  instructed.  But  under  the  charge 
the  jury  might,  and  probably  did,  limit  their  inquiry  to  the  fact  as  to  whether 
the  plaintiff  had  the  writ  with  him  when  he  made  the  attachment.  Judg- 
ment reversed,  and  cause  remanded. 


(60  Vt  495) 

Heaton  et  al.  v.  Sawyer.* 
(Supreme  Court  of  Vermont.    Washington.    September  11, 1888.) 

1.  Homestead — Rights  op  Wife  and  Children—Divorce. 

A  married  woman,  under  R.  L.  Vt.  §  1897,  loses  her  right  to  a  homestead  In  the 
premises  of  her  husband  when  she  is  divorced  from  him ;  and  if.  in  such  case,  the 
custody  of  the  minor  children  is  decreed  to  her,  they  cease  to  be  a  part  of  their 
father*  s  family  and  lose  all  right  to  his  homestead. 

2.  Same— CoNVETANCB  bt  Husband— Divorce. 

A  mortgage  executed  solely  hy  the  husband  is  valid  where  the  wife  subsequently 
obtains  a  divorce,  and,  where  the  custody  of  the  children  is  decree4  to  her,  neither 
she  nor  they  have  a  homestead  in  the  premises  as  against  the  mortgagee. 
8.  Same — ^Abandonment. 

Where  the  wife  and  children,  on  the  granting  of  the  divorce,  move  from  the 
premises,  and  are  absent  two  years,  it  is  an  abandonment  of  the  homestead,  and  it 
IS  immaterial  that  they  afterwards  take  possession  under  a  foreclosure  of  the  lien 
on  the  land  for  alimony.* 

Exceptions  from  Washington  county  court;  before  Justice  Veazey. 

Ejectment  to  recover  the  seizin  and  possession  of  a  farm  of  land  in  Berlin. 
Heard  in  an  agreed  statement,  March  term,  1887,  Washington  county.  Judg- 
ment proforma^  and  without  hearing,  for  the  plaintiffs,  for  the  seizin  and  pos- 
session of  the  farm  in  question,  except  the  two  pieces  set  to  Norman  D.  Saw- 
yer in  his  distributive  share  in  his  father's  estate;  and  it  was  also  pro /orma 
adjudged  that  the  defendant  or  her  children  have  a  homestead  right  in  tlie 
excepted  pieces  to  be  set  out,  if  this  judgment  is  sustained.  Both  parties  ex- 
cepted. 

T.  J.  Deavitt  and  Heath  &  Willard,  for  defendant. 

The  plaintiffs  have  no  right  or  title  to  this  homestead.  A  married  man's 
sole  deed  does  not  convey  any  interest  in  the  homestead.  R.  L.  §  1904;  Ahell 
V.  Lothrop,  47  Vt.  375 ;  Day  v.  Adams,  42  Vt.  516;  CanfleU  v.  Hard,  58  Vt. 
217,  2  Atl.  Rep.  136.  In  Ahell  v.  Lothrop,  47  Vt.  375.  it  is  determined  that 
under  circumstances  like  those  in  this  case  the  homestead  right  still  contin- 
ued, and  could  be  asserted  after  decree  of  foreclosure.  "A  divorce  obtained 
by  the  wife  wili  not  deprive  her  of  her  homestead  rights  acquired  during  cov- 

^  Reported  by  Benter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 

'In  general,  as  to  what  constitutes  an  abandonment  of  a  homestead,  see  McDaniell  v. 
Ragsdale,  (Tex.)  8  S.  W.  Rep.  625,  and  note;  Stewart  v.  Rhoades,  (Minn.)  39  N.  W. 
Rep.  141,  and  note. 
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ei-tiire  in  her  husband^s  real  estate*  where  she  continues  to  reside  with  her 
children."  Blandy  v.  Asher,  72  Mo.  27;  Van  Zant  v.  Van  Zant,  23  111.  536; 
Bonnell  v.  Smith,  53  III.  875;  Thorap.  Homest.  &  Ex.  §§  1,  82.  The  di- 
vorced wife,  being  charged  with  the  custody  of  the  children,  continued  the 
head  of  the  family,  and  kept  the  homestead.  Sellon  v.  Reed,  5  Biss.  125.  She 
and  the  children  never  abandoned  the  homestead.  Ldbaree  v.  Wood,  54  Yt. 
452.  Constant  occupancy  is  not  required.  Bank  v.  Qale,  42  Vt.  27.  Even 
if  the  defendant  has  no  right  to  a  homestead,  nevertheless  the  children  have. 
Blandy  v.  Asher,  72  Mo.  27;  Cadwalader  v.  HowelU  18  N.  J.  Law,  138; 
Moore  y.  Dunning,  2Q  Dl.  135;  White  v.  Clark,  ^  111.285.  The  case  of 
Blandy  v.  Asher,  was  a  similar  one  to  the  case  at  bar.  The  homestead  ex- 
emption is  humane  in  its  character,  and  the  statute  should  receive  a  liberal 
construction  in  view  of  the  objects  aimed  at  by  it.  Jewett  v.  Ouyer,  38  Vt. 
218;  True  v.  Morrill,  28  Vt.  674;  McClary  v.  Bixhy,  36  Vt.  254. 

J".  H.  Lucia,  for  plaintiffs. 

The  first  part  of  the  judgment  was  correct  so  far  as  it  went.  B.  L.  §  1250; 
Chapin  v.  Scott,  1  D.  Chip.  41;  Dodge  v.  Page,  49  Vt.  137;  Canfleld  v.  Hard. 
58  Vt.  217,  2  Atl.  Rep.  136.  The  error  consisted  in  limiting  the  recovery  to 
a  part  instead  of  extending  it  to  include  the  whole  farm.  The  second  part  of 
the  judgment  was  erroneous,  because  it  is  wrong  on  principle,  and  contrary 
to  authority.  The  theory  of  the  law  is  that  the  "widow  or  minor  children," 
or  "widow  and  minor  children,  if  there  are  both,"  on  the  death  of  the  "house- 
keeper or  head  of  .a  family,"  take  the  homestead.  But  the  divorced  woman 
is  not  the  wife,  and  does  not  become  t'lie  widov^.  Thomp.  Homest.  &  Ex.  ^ 
8;  2  Bish.  Mar.  &  Div.  §  705;  Whitsell  v.  Mills,  6  Ind.  229;  Chmowith  v. 
Chenotvith,  14  Ind.  2;  Dohson  v.  Butler,  17  Mo.  87;  Moore  v.  Hegeman,  27 
Hun,  68;  In  re  Ensign,  37  Hun,  152;  Webst.  Diet,  as  to  word  "Widow;" 
Worcest.  Diet.;  Rap.  &  L.  Law  Diet.  The  Heaton  &  Reed  mortgages  be- 
came operative,  and  included  the  homestead  as  soon  as  the  divorce  was  granted. 
Whiteman  v.  Field,  53  Vt.  554.  Mrs.  Sawyer  had  an  inchoate  homestead 
right  in  the  premises  covered  by  the  Heaton  &  Reed  mortgages,  now  owned 
by  the  plaintiffs,  as  she  did  not  join  in  the  conveyance;  but  this  right  is  ab* 
solutely  cut  off  by  the  divorce.  "A  divorce  obtained  by  a  wife  bars  her 
homestead  right  in  her  husband's  property  unless  such  right  is  reserved  by 
the  decree  of  divorce."  Wiggin  v.  Buzzell,  58  N.  H.  329.  The  homestead 
law  of  jSTew  Hampshire  is,  in  effect,  similar  to  our  own.  Gen.  8t.  c.  124. 
In  Brandon  v.  Brandon,  14  Kan.  342,  the  court  say:  "In  granting  a  divorce, 
whether  on  account  of  the  fauft  of  the  wife  or  the  husband,  the  court  has 
power  to  award  to  her  the  possession  of  the  homestead  "  Woods  v.  Daois,  34 
Iowa,  264;  Chenowith  v.  Chenowith,  supixi;  In  re  Ensign^  supra,  Mrs. 
Sawyer  has  acquired  no  homestead  rights  since  the  divorce.  She  took  pos- 
session under  foreclosure  of  her  alimony  moi-tgage;  but  since  November,  1876, 
when  the  foreclosure  of  the  plaintiffs'  mortgages  became  absolute,  her  pos- 
session was  that  of  a  trespasser.  Calderwood  v.  Tevis,  23  Cal.  335;  Kemerer 
V.  Bournes,  53  Iowa,  172;  Mann  v.  Rogers,  35  Cal.  316;  McClurken  v.  Mc- 
Clurken,  46.  Hi.  327. 

Ross,  J.  The  controversy  is  whether  the  defendant  has  a  homestead  in  the 
premises  sued  for.  She  was  the  wife  of  Norman  D.  Sawyer,  and  while  such 
had  an  inchoate  homestead  right  in  the  premises  against  all  the  claims  now 
held  by  the  plaintiffs,  except  the  Lydia  Sawyer  mortgage,  which  was  given 
before  she  became  the  wife  of  Norman  D.  Sawyer.  This  mortgage  did  not 
cover  the  entire  premises.  While  she  was  living  with  Norman  D.,  as  his  wife, 
he  executed  three  mortgages  of  the  entire  premises,  which  are  held  by  the 
plaintiffs,  and  have  been  foreclosed.  She  did  not  join  in  the  execution  of 
either  of  these  mortgages.    After  the  giving  of  three  mortgages,  and  after 
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five  children  had  been  borti  to  them,  in  1873  the  defendant  procured  a  divorce 
from  Norman  D.,  and  the  custody  of  the  five  minor  children.  She  secured  as 
alimony  to  herself  $1,000,  and  to  the  children,  $1,000,  and  Charles  H.  Heath, 
Esq.,  was  appointed  trustee  to  hold  and  manage  the  children's  $1,000,  and 
both  sums  were  secured  by  a  mortgage  from  Norman  D.  on  the  premises. 
Siie  then  left  the  premises  with  the  children,  and  resided  for  two  years  in 
Montpelier.  Norman  D.  failed  to  pay  the  alimony  as  ordered  by  the  court 
and  required  by  the  mortgage,  and  the  mortgage  was  foreclosed,  and  the  de« 
cree  became  absolute  in  April,  1875.  She  was  put  in  possession  of  the  house 
and  land  on  the  westerly  side  of  the  road,  not  covered  by  the  Lydia  Sawyer 
mortgage,  under  a  writ  of  possession  Issued  to  enforce  the  foreclosure  of  the 
mortgage  securing  the  alimony  to  herself  and  children.  She  with  the  children 
have  remained,  and  still  are,  in  possession  of  this  portion  of  the  premises, 
and  claim  a  homestead  right  therein.  She  has  also  been  in  possession,  at 
times,  of  the  whole  farm.  In  1875  the  plaintiffs  procured  a  foreclosure  of 
the  three  mortgages  given  them  by  Norman  D.  Sawyer,  making  Norman  D., 
the  defendant,  and  Charles  H.  Heath,  trustee  of  the  five  minor  children,  and 
Lydia  Sawyer,  defendants.  They  prayed  to  be  allowed  to  redeem  the  mort- 
gage to  Lydia  Sawyer,  and  did  redeem  it.  The  defendants  all  appeared  by 
solicitor,  and  a  guardian  ad  litem  of  the  five  minor  children  was  also  ap- 
pointed and  appeared.  No  mention  was  made  in  the  bill  that  the  defendant 
and  the  minor  children  claimed  a  homestead  in  the  premises;  and  so  far  as 
appears  the  bill  was  allowed  to  be  taken  as  confessed  by  all  the  defendants, 
and  the  decree  became  absolute.  Norman  D.  lived  in  the  house  on  the  west- 
erly side  of  the  highway  with  the  defendant  and  her  children,  as  their  tenant, 
until  his  death,  in  1885.  These  are  the  substantial  facts  agreed  upon  by  the 
parties  as  determinative  of  their  rights.  On  these  facts  the  defendant  claims 
that  she  has  a  homestead  in  the  house  and  land  on  the  westerly  side  of  the 
highway,  which  was  not  covered  by  the  Lydia  Sawyer  mortgage;  or,  if  she 
has  not  such  a  homestead,  the  children  have,  and  she  can  defend  the  suit  in 
ejectment  against  her  alone  in  the  right  of  the  children;  and  it  is  agreed  that 
the  right  of  the  children  to  a  homestead  therein  shall  be  determine  in  this 
suit. 

In  examining  these  claims  it  will  be  helpful  to  keep  in  mind  the  statutory 
provisions  in  relation  to  the  homestead  right.  It  is  a  right  wholly  created 
and  regulated  in  regard  to  its  conveyance  and  descent  by  statute.  By  section 
1894,  K.  L.,  it  is  given  to  a  housekeeper  or  head  of  a  family,  and  must  be 
used  or  kept  by  such  housekeeper  or  head  of  family  as  a  homestead.  All  who 
take  an  interest  in  the  homestead  other  than  the  housekeeper  or  head  of  a  fam- 
ily take  through  him,  and  because  of  their  relations  to  him.  The  whole  pur- 
pose and  scope  of  the  homestead  exemption  were  and  are  to  secure  a  home  to 
a  family.  All  the  provisions  are  to  that  effect.  If  the  housekeeper  or  head 
of  a  family  is  a  married  man,  his  conveyance  of  the  homestead,  except  for 
certain  purposes  named,  is  inoperative  so  far  as  relates  to  the  homestead  pro- 
vided for  by  statute,  unless  his  wife  joins  in  the  conveyance.  In  Whiteman 
V.  Fitld,  53  Vt.  554,  it  is  held  that  its  conveyance  by  the  husband  is  only  in- 
operative against  the  rights  of  the  wife  and  minor  children.  The  object  and 
purpose  of  the  statute  in  creating  the  homestead  have  been  fully  accomplisheil, 
so  far  as  the  wife  and  minor  children  are  interested  therein,  wjfien  they  legally 
cease  forever  thereafter  to  be  a  part  of  the  family  of  the  housekeeper  or  head 
of  a  family.  This  view  is  supported  by  section  1898,  K.  L.,  which  provides 
that  the  homestead,  on  the  de;ith  of  the  housekeeper  or  head  of  a  family,  shall 
descend  to  and  vest  in  the  widow  and  minor  children,  if  he  leaves  any  such. 
By  this  section  the  interest  taken  by  the  minor  children  terminates  on  attain- 
ing majority.  By  the  decree  of  divorce  procured  by  the  defendant,  with  the 
custody  of  the  minor  children  decreed  to  her,  they  thereafter  cease  to  be  a 
part  of  the  family  of  Norman  D.  Sawyer.    She,  without  remarriage,  could 
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never  become  his  widow.  The  minor  children,  without  a  change  in  the  de- 
cree, could  never  become  or  constitute  a  part  of  his  family,  over  whom  he 
coulil  exercise  parental  control,  or  to  whom  he  owed  the  duty  of  personal  care 
and  support.  By  the  decree  she  was  given  $1,000,  in  lieu  of  the  rights  al- 
ready acquired  in  his  estate,  and  the  children  the  same  amount  for  future  sup- 
port and  education.  They  never  thereafter  were  legally  a  part  of  the  family 
of  Norman  D.  Sawyer.  While  he  lived  with  them  on  the  premises,  he  was 
their  tenant.  He  occupied  a  position  in  subordination  to  them.  To  them  he 
was  no  longer  the  housekeeper  or  head  uf  a  family.  Immediately  upon  pro- 
curing the  divorce,  they  withdrew  from  the  premises,  and  were  absent  for  two 
years.  This  was  an  abandonment  of  whatever  rights  they  theretofore  had  in 
them  as  a  homestead.  The  decree  of  divorce  had  separated  them  from  Kor- 
man  D.  Sawyer  as  their  housekeeper  or  head  of  a  family.  They  only  returned 
on  the  foreclosure  of  the  mortgage,  securing  the  payment  of  the  sums  decreed 
as  alimony  and  for  the  support  and  education  of  the  minor  children.  They 
were  then  put  in  possession,  in  the  enforcement  of  the  decree  of  foreclosure 
against  Norman  I).  Sawyer,  and  not  as  a  part  of  his  family.  The  mortgage 
thus  foreclosed  and  enforced  was  subsequent  to  the  mortgages  held  by  the 
plaintiffs,  and  which  the  plaintiffs  have  also  foreclosed.  The  mortgage  to  the 
defendant  and  the  minor  children  derived  all  its  force  and  vitality  from  the 
deed  of  Norman  D.  Sawyer.  It  could  only  convey  such  interest  in  tlie  prem- 
ises as  he  then  had.  So  far  as  he  was  concerned,  except  the  right  to  redeem, 
he  had  conveyed  away  all  his  r.ghts  therein  by  the  three  earlier  mortgages 
foreclosed  in  favor  of  the  plaintiffs.  By  the  divorce  the  defendant  lust  the 
inchoate  right  to  a  homestead  in  the  premises  that  existed  when  the  plaintiffs' 
mortgages  were  given,  for  she  could  not  thereafter,  without  remarriage,  be- 
come the  widow  of  the  moilgagor,  which  relation  she  must  sustain  to  have 
the  homestead  descend  to  and  become  perfected  in  her  upon  his  decease.  By 
the  divorce  the  minor  children  were  taken  from  the  custody  and  control  of  the 
mortgagor,  were  assigned  a  portion  of  his  estate  for  their  support  and  educa- 
tion, and,  while  the  decree  remained  unchanged,  could  not  legally  bemcfm- 
bers  of  his  family,  under  liis  control  and  subjection.  Under  these  circum- 
stances he  owed  them  no  duty  to  provide  them  a  home.  Under  the  decree 
they  were  taken  by  the  mother  from  his  home.  Such  removal  was  an  aban- 
donment of  the  premises  as  their  home.  They  never  returned  to  it  except  in 
enforcement  of  the  mortgage  securing  to  th -m  $1,000  for  support  and  educa- 
tion. In  that  right  they  are  now  occupying  a  portion  of  tiie  premises,  and 
not  in  the  right  of  a  homestead  derived  from  their  father.  During  the  last 
years  he  only  occupied  under  the  right  which  the  widow  and  minor  children 
acquired  by  the  mortgage,  and  as  their  tenant.  The  right  of  the  widow  and 
minor  children  under  their  mortgage  from  him  was  subordinate  to  the  rights 
which  the  plaintiffs  acquired  by  his  earlier  mortgages.  Hence  neither  the 
defendant  nor  minor  children  have  any  rights  in  or  to  any  portion  of  the 
premises  superior  to  the  rights  of  the  plaintiffs  tliereto.  The  judgment  of 
the  county  court  is  revei-sed,  and  judgment  rendered  for  the  plaintiffs  to  re- 
cover the  possession  of  the  premises,  and  the  cause  is  remanded  for  the  assess 
ment  of  the  damages* 


(00  vt.  m) 

FosT£B  et  ah  v.  Aj>ams.i 

{Suvreme  Cov/rt  of  Vermont.    Windsor.    September  13, 188S.) 

1.  Sale— Action  fob  Pricb*— When  Maintainable. 

When  one  sells  property,  and  agrees  to  accept  in  payment  a  note  payable  In  time, 
with  security,  and  the  bnyer  refuses  to  give  the  note  and  security,  the  seller  oan 
sue  at  onoe. 

^Beported  by  Senter  &  Kemp,  Bsqs.,  of  the  Hontpelier  bar. 
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2.  Same— Nbcebsttt  op  Dbmjlito. 

Where  the  seller  requests  the  buyer  to  take  the  property,  and  pay  for  it  as  agreed, 
and  he  refuses  to  do  so,  no  formal  demand  for  the  note  and  security  is  necessary. 

Exceptions  from  Windsor  county  court;  Chief  Justice  Boyce. 
General  assumpsit.    Heard  on  a  referee's  report,  December  term,  1887. 
Judgment  on  the  report  for  the  plaintiffs, 

A.  E,  Cfidioorth,  for  defendant. 

While  plaintiffs  rely  upon  this  contract,  as  made,  clearly  no  action  can  be 
maintained  until  something  became  due  under  its  provisions.  Martin  v. 
Fuller,  16  Vt.  108;  8cott  v,  Montague,  Id.  164;  Eddy  v.  Stafford,  18  Vt.  235; 
Thayer  v.  Ballou,  32  Vt.  234;  Hale  v.  Jones,  48  Vt.  227.  The  presumption 
is  that  the  defendant  acted  in  good  faith.  The  credit  given  was  a  part  of  the 
original  contract.  De  Symons  v.  Minchwich,  1  Esp.  430;  Fisher  v.  Brown,  1 
Tyler,  387.  A  formal  demand  for  the  note,  etc.,  was  necessary,  l>utton  v. 
Soloinonson,  3  Bos.  &  P.  582;  Pomroy  v.  Gold,  2  Mete.  500. 

W.  W.  Stickney,  for  plaintiffs. 

The  action  was  not  premature.  The  credit  was  not  absolute,  but  condi- 
tional, dependent  upon  the  defendant's  giving  the  note  and  security.  The 
security  was  tiie  consideration  for  the  credit.  Rice  v.  Andrews,  32  Vt.  691; 
Hale  V.  Jones,  48  Vt.  227;  1  Chit.  Cont.  615;  Hichling  v.  Hardey,  1  Moore, 
61.  The  rule  is  different  where  the  debtor  is  only  required  to  give  his  own 
note,  without  additional  security.  Mussen  v.  Price,  4  East,  147 ;  Hunneman 
v.  Grafton,  10  Mete.  454;  Martin  v.  Fuller,  16  Vt.  108;  Scott  y.  Montague, 
Id.  164;  Eddy  v.  Stafford,  18  Vt.  235.  If  the  purchaser  of  property,  which 
is  conveyed  to  him,  promises,  but  neglects,  to  furnish  security  for  the  pay- 
ment at  a  future  day,  an  action  may  immediately  be  commenced  and  main- 
tained against  him  for  its  recovery.    Bank  v.  McK  Ormshy,  28  Vt.  721. 

Ttleb,  J.  The  plaintiffs  sold  the  engine  and  boiler  in  question  to  the  de- 
fendant on  his  agreement  to  give  them  his  promissory  note  for  $800,  payable 
on  time,  and  secured  by  mortgage  on  this  and  other  property.  After  taking 
the  engine  to  pieces,  and  moving  it  about  100  feet,  preparatory  to  its  removal 
from  Peru  to  Jamaica,  the  defendant  decided  not  to  take  the  property,  and 
requested  the  plaintiffs  to  keep  it,  which  they  declined  to  do.  The  defendant 
notified  the  plaintiffs  that  he  should  not  take  the  property,  and  they  told  him 
'*they  wanted  he  should  take  the  engine  arid  boiler,  and  pay  for  them  as  he 
could."  Ordinarily,  when  one  party  sells  goods  to  another  on  a  time  of  credit, 
he  lias  no  right  of  action  for  the  price,  either  in  general  assumpsit  or  book- 
account,  until  the  time  has  elapsed.  Had  the  defendant  in  this  case  furnished 
the  security,  he  would  have  been  entitled  to  the  full  terms  of  two  and  three 
years'  credit  before  an  action  could  have  been  maintained  against  him.  The 
question  is  whether  his  refusal  to  perform  his  pait  of  the  aj^reement,  as  stated 
in  the  referee's  report,  gave  the  plaintiffs  a  right  to  withdraw  their  credit  and 
bring  their  action  at  once.  In  the  case  of  Martin  v.  Fuller,  16  Vt.  108,  the 
sale  and  credit  seem  to  have  been  absolute,  and  the  time  of  credit  and  the  se- 
curity agreed  upon  an  after  consideration.  In  Bank  v.  McK  Ormsby,  28  Vt. 
721,  it  was  held  that  the  neglect  and  refusal  of  the  defendant  to  furnish  the 
securities,  when  requested,  prevented  him  from  claiming  the  benefit  of  the  stip- 
ulated credit;  that  the  plaintiff  had  the  right,  on  such  a  refusal,  to  commence 
his  action  immediately  and  recover  the  balance  due.  It  was  held  in  Hale  v. 
Jones,  48  Vt.  227,  that  when  there  was  an  agreement  to  give  time  for  pay- 
ment upon  the  debtor's  giving  a  note  with  surety,  if  such  note  is  not  given, 
the  creditor  may  sue  at  once  in  book-account  or  in  general  assumpsit.  It 
seems  clear,  upon  the  report,  that  the  credit  was  not  absolute,  but  conditional 
upon  the  defendant's  giving  a  note  secured  by  mortgage.    As.  was  said  by 
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Redfield,  C.  J.,  in  Rice  t.  Andrews,  32  Yt.  691:  "The  security  is  tl^e  cpn- 
sideration  of  the  credit,  and  when  the  one  fails  the  other  may  lawfully  be  with- 
drawn." Doubtless  the  cases  of  Eddy  v.  Stafford,  18  Vt.  235,  and  Hale  v. 
JoneSy  are  reconcilable  upon  this  view.  In  Batik  v.  McK  Ch^msby  the  neces- 
sity of  a  demand  for  the  agreed  securities  before  action  brouglit  is  recognized. 
We  think,  however,  in  this  case,  that  the  defendant's  refusal  to  take  the  prop- 
erty, and  the  plaintiff's  request  that  he  should  take  it  and  pay  for  it  as  agreed, 
obviated  the  necessity  of  a  formal  demand  for  the  note  and  mortgage  before 
the  action  was  commenced.  As  the  defendant  had  taken  possession  of  the 
property,  and  the  title  thereto  had  vested  in  him,  his  refusal  to  give  his  notes 
therefor  secured  by  mortgage,  as  promised,  was  a  waiver  of  time  in  making 
his  payments,  and  entitled  the  plaintiffs  immediately  to  their  action  in  gen- 
eral assumpsit  for  the  price  of  the  goods  sold  and  delivered.  The  judgment 
is  affirmed. 


(60  vt.  843) 

Bain  v.  Cushman.* 

(Supreme  Court  of  Vermont.    Addison.    September  12, 1888.) 

Mai^-Fractice—Dauaoes^Evidbnce— Opinion'  of  Plaintifp. 

In  an  action  against  a  physician  for  unskillful  treatment,  the  plain tiiTs  opinion 
is  not  admissible  on  the  question  of  damages,  when  he  is  able  to  describe  aU  the 
facts  bearing  upon  that  question.* 

Exceptions  from  Addison  county  court;  before  Justice  Taft. 

Trespass  on  the  case  for  the  alleged  negligence  and  unskillfulnessof  the  de> 
fendant,  as  a  physician  and  surgeon,  in  his  professional  treatment  of  the  plain- 
tiff while  a  patient  of  the  defendant,  whereby  the  plaintiff  was  injured.  Plea^ 
general  issue.  Trial  by  jury,  December  term,  1886.  Verdict  for  the  plain- 
tiff. On  trial,  the  plaintiff,  a  farmer  and  not  a  professional  man,  claimed  and 
testified  that  on  the  15th  day  of  October,  1884,  being  suddenly  attacked  with 
some  difficulty  or  disorder  of  his  urinary  organs,  he  employed  the  defendant,, 
as  a  physician  and  surgeon,  to  attend  upon  and  treat  him  for  the  difficulty 
with  which  he  was  so  suffering,  and  that  the  defendant  continued  to  treat 
him  therefor  for  several  days.  Tlie  plaintiff's  testimony  further  tended  to 
show  that  the  defendant's  treatment  was  unskillful,  improper,  and  negligent, 
and  that  in  consequence  thereof  he  suffered  great  and  unnecessary  pain;  and 
that  the  injuries  inflicted  upon  tlie  plaintiff  because  of  the  defendant's  un- 
skillfulness  and  negligence  were  likely  to  be  permanent.  The  question  was- 
then  put  to  the  plaintiff  by  his  attorney,  "What  is  your  damage  from  the  ill 
treatment  the  doctor  gave  you?"  to  which  the  defendant  objected,  but  the  ob- 
jection was  overruled,  and  the  plaintiff  answered:  "If  1  was  well,  and  had 
to  go  over  it  again,  I  would  not  tor  the  best  farm  in  town, — in  money,  i^OO.*' 
The  plaintiff  claimed,  and  his  evidence  tended  to  show,  that  the  disease  with 
which  he  was  suffering  was  the  retention  of  urine  in  the  bladder, — an  exces- 
sive accumulation  of  urine  in  the  bladder,  whicli  the  patient  could  not  dis- 
charge without  the  aid  of  a  catheter.  The  defendant's  testimony  tended  ta 
prove  that  he  put  the  plaintiff  upon  proper  treatment. 

^Reported  by  Benter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 

•Where  all  the  facts  can  be  adequately  exhibited  to  the  Jury,  and  the  subject  under 
examination  does  not  require  special  skill  and  knowledge,  opinions  of  witnesses  will 
not  be  admitted  in  evidence.  Turnpike  Ck>.  v.  Leonhardt,  (Md.)  5  Atl.  Rep.  846;  Mann 
V.  State,  (Fla.)  8  South.  Rep.  207;  Hurt  v.  Railway  Co.,  (Mo.)  7  S.  W.  Rep.  1;  Railroad 
Co.  V.  Pox,  (Tex.)  6  S.  W.  Rep.  569;  Remer  v.  Railroad  Co.,  1  N.  Y.  Supp.  124;  De  Berry 
V.  Railroad  Co.,  (N.  C.)  6  S.  E.  Rep.  728. 

As  to  the  amnissibility  of  opinion  evidence  of  non-expert  witnesses  regarding  per- 
sonal injuries,  see  Weber  v.  City  of  Creston,  (Iowa.)  39  N.  W.  Rep.  126,  and  note  8;  Win- 
ter V.  Railroad  Co.,  (Iowa,)  88  N.  W.  Rep.  164. 
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W.  W.  Rider  and  Hart  c6  Ctuhman,  for  defendant 

The  error  in  allowing  ttie  question  to  be  put  is  most  obvious.  ""Opinions 
of  witnesses  are  not  admissible  as  to  the  amount  of  damages  for  a  personal 
injury."  Pierce,  B.  B.  297;  Nelson,  0.  J.,  in  Lincoln  ▼.  Railroad  Co.,  23 
Wend.  425;  Railroad  Co.  v.  Kelly,  5b  Ga.  107.  In  Hastings  v.  The  Unnle 
8am,  10  Cal.  341,  the  court  say:  **This  testimony  was  clearly  improper.  The 
opinions  of  witnesses  are  generally  admissible  only  when  they  relate  to  mat- 
ters of  science  or  art,  or  to  skill  in  some  particular  profession  or  business. 
Tlie  estimate  of  the  witness  was  but  his  judgment  from  facts,  and  could  not 
be  substituted  for  that  of  the  jury."  "It  is  tlie  peculiar  province  of  the  jury 
to  miike  iissessment  of  damages  in  such  cases.**  Wilcox  r,  Leake,  11  La.  Ann. 
178;  Clarfiy  v.  Callicoate,  24  Tex.  170,  13  U.  S.  Dig.  (N.  8.)  353;  Norman 
V.  Wtlls,  17  Wend.  137;  Oakes  v.  Weston,  45  Vt.  430;  Fraser  v.  Tupper,  29 
Yt  409;  2  Sedg.  Dam.  632. 

Stewart  c&  Wilds,  for  plaintiff. 

Tlie  general  rule  that  a  witness  not  a  party  is  excluded  from  expressing  his 
opinion  as  to  the  quantum  of  damages,  htis  its  exceptions  when  the  question 
involved  is  one  of  value.  Vandine  v.  Burpee,  13  Mete.  288.  Witnesses  are 
permitted  to  give  their  opinion  in  cases  where  "the  facts  and  circumstances 
which  lead  the  mind  of  tlie  witness  to  a  conclusion  are  incapable  of  being  de- 
tailed and  described  so  as  to  enable  any  one  but  the  observer  himself  to  form 
an  intelligent  conclusion  for  them."  Cavendish  v.  Troy,  41  Yt.  108;  McKee 
Y.  Nelson,  4  Ck>w.  355;  2  bedg.  Dam.  589. 

BoTGE,  C.  J.  The  question  put  to  the  plamtiff  upon  his  examination  as  a 
witness  in  his  own  behalf  called  for  an  expression  of  his  opinion  as  to  the 
damage  he  had  sustained  in  consequence  of  the  defendant's  negligent  and 
unskillful  professional  treatment  of  him  as  his  pbysician  and  surgeon.  The 
answer  given  by  him  was  intended  to  be,  and  was  no  doubt  tre»ited  as,  evi- 
dence upon  the  question  of  the  damages  that  the  plaintiff  was  entitled  to  re- 
cover; thus  leaving  tlie  damages  to  be  estimated  upon  the  opinion  given, 
rather  than  upon  facts  that  were  put  in  evidence.  It  is  an  elementary  rule 
in  the  law  of  evidence  ttiat  opinions  other  than  those  of  experts  are  inadmis* 
sible  as  evidence.  It  is  not  claimed  that  the  question  was  admissible,  unless 
it  came  within  some  exception  to  that  rule.  It  is  claimed  that  the  facts  and 
circumstances  which  led  the  mind  of  the  witness  to  a  conclusion  were  incapa- 
ble of  b'nng  detailed  and  described  so  as  to  enable  any  one  but  himself  to  form 
an  intelligent  conclusion  from  them,  and  that  those  circumstances  brought 
the  question  within  a  well-recognized  exception  to  the  above  rule.  The  case 
of  Cavendish  v.  Troy,  41  Yt.  9 J,  is  relied  upon  as  authority  in  support  of  that 
claim.  But  in  that  case  it  is  said  that  where  ail  the  pertinent  facts  can  be 
sufficiently  detailed  and  described,  and  where  the  triers  are  supposed  to  be 
able  to  form  correct  conclusions  without  the  aid  of  opinion  or  judgment  from 
otliers,  no  exception  to  the  rule  is  allowed.  Here  the  witness  might  have  do- 
tailed  and  described  all  the  facts  bearing  upon  the  question  of  the  amount  of 
damage  he  had  sustained;  and,  when  they  were  thus  detailed  and  described 
to  the  jury,  there  is  no  reason  apparent  why  the  jury  would  not  have  been 
able  to  form  a  correct  conclusion  and  judgment  witliout  the  aid  of  the  opinion 
of  the  witness.  So  that  the  question  did  not  come  within  the  exception 
claimed,  and  it  was  error  to  allow  it  to  be  put  and  answered.  The  judgment 
is  reversed,  and  cause  remanded. 
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(flo  vt  ceo 

Town  of  Huntikgton  9.  Chesmorb. 

(Supreme  Court  of  VermonU    Chittenden.    September  14, 1888.) 

Limitation  of  Actions— Past  Fatmbnt  by  Agent. 

Where  a  third  person  agrees  with  the  debtor  to  pay  his  demand  note,  there  beiiu: 
no  novation  of  the  parties  to  the  note,  annual  payments  of  interest  by  such  thira 
person,  in  aocordance  with  the  urreemen^  have  the  same  effect  in  respect  to  the 
statute  of  limitations  as  if  made  by  the  debtor  himself.^ 

Exceptions  from  Chittenden  county  court;  before  Justice  Rowell. 

A98umpM.  Pleas,  general  insue  and  statute  of  li  mitatiuns.  Trial  by  court* 
April  term,  1887.  Judgment  for  the  plaintiff.  The  suit  was  brought  to  re- 
cover the  amount  of  a  certain  promissory  note,  dated  March  1, 1868,  and  signed 
by  L.  C.  Snyder,  A.  11.  Chesmore,  and  Htnun  SKattuck.  The  note  was  given 
for  6100,  and  payable  to  the  treasurer  of  the  plaintiff  town.  The  writ  was 
dated  February  26,  1886.  It  was  found  by  the  referee  that  the  hwt  payment 
of  interest  on  the  note  was  made  by  one  Sidney  Gillett,  and  was  made  later, 
than  March  10,  1880;  and  that  the  interest  was  indorsed  on  the  note  each 
prior  year  from  the  date  of  the  note,  up  to  and  including  1880.  The  defend- 
ant denied  that  he  paid  any  interest  subsequent  to  January  14,  1874;  and  it 
was  found  that  tlie  interest  after  that  date  was  paid  by  said  Gillett.  In  the 
early  part  of  the  year  1868  the  makers  of  said  note  were  engaged  in  manufact- 
uring lumber,  as  partners.  During  the  same  year  they  procured  an  act  of  in- 
corporation, and  organized  a  corporation  known  as  the  '*  Forest  Dale  Lumber 
Co.,"  which  corporation  took  the  property  and  business  of  said  copartnership, 
with  all  of  its  property,  and  agreed  to  Jissume  and  pay  all  of  its  outstanding 
liabilities,  one  of  which  was  the  note  in  suit.  The  defendant  took  a  consider- 
able amount  of  the  capital  stock  of  said  corporation,  which  he  owned  and  held 
until  January  14,  1874,  on  which  day  he  sold  and  assigned  the  whole  of  it  to 
one  Sidney  M.  Gillett,  receiving  therefor  about  one-half  its  par  value.  At 
that  time  Gillett  executed  his  notes  to  the  defendnnt  for  about  $1«000,  and 
pledged  the  stock  that  day  purchnsed  as  collateral  security  therefor.  After 
this  ti-ansaction  was  completed,  but  on  tlie  sam*'  occasion,  and  before  the  par- 
ties liad  separated,  the  defendant,  as  an  after-i  bought,  asked  Gillett  for  a  per- 
sonal guaranty  against  del»ts  outstamiing  against  the  old  firm  of  Snyder, 
Chesmore  &  Shattuck.  Whereupon  said  Gillett  executed  the  following  agree- 
ment: ''This  agreement  witnesseth  that  Sidney  M.  Gillett,  of  Huntington, 
agrees  to  clear  A.  H.  Chesmore,  of  Huntington,  from  all  debts  due  from  the 
firm  of  Snyder,.  Chesmore  A  Shattuck,  by  paying  the  same.  Huntington, 
January  14,  1874.    Sidney  Gillett," 

Hard  <&  Cuahman,  for  defendant. 

The  payments  niade  by  Gillett  were  made  with  his  own  funds,  and  not  with 
those  furnished  by  the  defendant.  The  sale  and  delivery  of  the  stock  had  been 
fully  completed  and  executed  before  the  writing  was  mentioned,  (as  an  "after- 
thought,") and  the  writing  was  executed  without  consideration,  and,  so  far 
as  it  can  have  any  legal  effect,  was  what  the  defendant  called  for,— only  a 
"guaranty  against  outstanding  debts."  The  only  question  presented  by  the 
case  is,  did  the  acceptance  by  the  defendant  of  the  writing  executed  by  Gil- 
lett constitute  him  the  agent  of  the  defendant,  so  that  Gillett  could  legally 

'A  payment  on  a  note  on  which  a  husband  and  wife  are  principal  and  surety,  respect- 
ively, the  funds  of  which  the  payment  consists,  bein^  derived  from  the  wife's  separate 
property,  will  not  remove  the  bar  of  the  statute  of  mnitations  as  to  the  husband.  Lit- 
Uefleld  V.  Dingwall,  (Mich.)  89  N.  W.  Rep.  88. 

As  to  what  u  a  sufficient  part  payment  of  a  debt  to  toll  the  running  of  the  statute  of 
limitations,  see  Marshall  v.  Holmes.  (Wis.)  82  N.  W.  Rep.  685,  and  note;  Miner  v.  Lor- 
man,  (Mich.)  26  N.  W.  Rep.  678,  and  note;  WiUey  v.  State,  (Ind.)  5  N.  B.  Rep.  884,  and 
note;  Allen  v.  O'Donald,  2S  Fed.  Rep.  17,  and  note;  Corliss  v.  Grow,  (Vt)  2  AtL  Rep. 
388,  and  note. 
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perpetuate  the  note  in  question?  No  such  agency  was  created  by  tha^  paper*, 
nor  by  the  previous  sale  of  the  stodc.  '*But  it  is  not  enough  ttiat  the  a;^ent 
is  authori(Efi4  to  make  the  payment.  His  aqthority  must  enable  him  to  bind 
the  principal  by  a  promise  to  pay;  and  sucl^  authority  cannot  be  implied  from 
t^e  mere  authority  to  make  the  payment."  Brovm  v.  Latham^  58  N.  H.  30. 
See  Harper  v.  Fairley,  53  N.  Y.  442;  Smith  v.  Ryan,  66  K.  Y  352;  7  Wait, 
Act.  &  Bef.  804.  A  payment  of  interest  more  than  six  years  after  the  writ* 
ing  was  made  cannot  be  regarded  in  any  sense  as  a  payment  by  the  defend- 
ant. The  most  favorable  view  for  the  plaintiff  which  can  be  taken  of  the 
transactions  between  Gillett  and  the  defendant,  on  the  14th  January,  1874,  is 
that  those  transactions  so  far  created  an  agency  in  Gillett  that  payments  by 
him,  made  in  a  reasonable  time  thereafter,  on  the  debts  then  due  from  the 
hrm,  would  save  such  debts  from  the  statute  bar.  Ang«  Llm.  8  247 ;  Porter 
V.  Blood,  5  Pick.  54;  Read  v.  Hurd,  7  Wend.  408;  Havan  Y.Mathatoay,  20 
Me.  345;  Goimn  v.  Forster,  3  Barn.  So  Adol.  607. 

Roberta  ^  Roberta,  for  plaintiff. 

The  law  is  that  from  part  payment  of  a  debt  the  law  Implies  an  acknowl- 
edgment of  the  remainder  of  the  debt  to  be  due.  Ayer  v.  Hawkins,  19  Yt. 
26;  Goodwin  v.  Buzzell,  35  Vt.  9;  CorlUs  v.  Grow,  58  Vt.  702,  2  Atl.  Rep. 
388;  Hollister  v.  York,  59  Vt.  1,  9  Atl.  Rep.  2;  R.  L.  g  974,  The  payment 
was  not  of  Qillett's  debt,  for  he  owed  the  plaintiff  nothing,  and  the  plaintiff 
claimed  nothing  of  him.  Those  payments  made  through  Gillett  went  in  re- 
duction of  the  defendant's  debt.  They  were  procured  by  the  defendant  to  be 
made,  he  furnishing  the  funds  for  that  purpose,  with  a  stipulation  secured  for 
their  application;  thus  making  Gillett  at  the  least  his  agent  to  make  the  pay- 
ments* McConnell  v.  Merrill,  53  Vt.  149 ;  Bailey  v.  Corliss,  51  Vt.  366;  Bur- , 
riett  V.  Snyder,  45  N.  Y.  Super.  Ct.  577,  11  U.  S.  Dig.  (N.  S.)  554;  Bank  v. 
Cotton,  53  Wis.  31,  9  N.  W.  Rep.  926;  13  U.  S.  Dig.  (N.  S.)  585;  LitUefleld 
v  Litttefleld,  91  N.  Y.  203;  Forsyth  v.  Bristowe,  8  Exch.  715,  6  Jac.  Fish. 
Dig.  8665. 

RoYCE,  0.  J.  The  writing  given  to  the  defendant  by  Sidney  Gillett,  under 
date  of  .January  14, 1874,  and  the  acceptance  of  it  by  the  defendant,  constituted 
an  agreement  between  the  parties,  by  the  terms  of  which  Gillett  was  to  pay 
for  and  on  account  of  the  defendant  ail  debts  due  from  the  firm  of  Snyder, 
Ghesmore  &  Sliattuck.  One  of  those  debts  was  the  note  in  suit.  There  was 
no  novation  of  the  parties  to  this  note,  and  the  defendant's  liability  to  pay  it 
remained  unaffected;  but  the  defendant  agreed  with  Gillett  to  pay  the  note 
for  him,  and,  as  the  referee  finds,  rested  upon  that  agreement,  and  gave  no 
further  thought  or  attention  to  the  note  himself  until  his  attention  was  called 
to  it  in  1882  by  the  payee,  to  whom  he  replied  that  it  was  GiUett's  business  to 
see  him  clear  of  that  debt.  The  note  was,  by  its  teims,  payable  on  demand, 
with  interest  annually.  When  the  defendant  contracted  with  Gillett  to  pay 
the  note  for  him,  it  cannot  be  said,  therefore,  that  payment  at  a  time  certain, 
as  upon  the  maturity  of  a  note  payable  on  a  date  or  at  the  expiration  of  a  time 
fixed  by  its  terms,  was  contemplated.  The  defendant  contracted  with  Gillett, 
for  his  own  benfiefit  and  advantage,  to  pay  the  note  for  him,  according  to  its 
tenor,  which  would  be  whenever  payment  was  demanded  by  the  payee ;  and 
must  have  authorized  Gillett  to  do  what  he,  by  contract  and  agreement,  bound 
him  to  do,  as  far  as  any  authorization  might  be  necessary  from,  and  could  be 
given  by,  the  defendant.  The  payment  of  interest  annually,  until  such  time 
"^  the  principal  should  be  p<iid,  was  incident  to  the  debt,  and  a  part  of  the 
contract  evidencing  it;  so,  when  the  defendant  bound  Gillett  to  pay  this  note 
-for  him,  he  bound  him  also  to  pay  the  interest  on  it,  annually,  until  he  dis- 
charged the  principal,  and  must  have  authorized  Gillett  to.  the  same  extent  as 
he  bound  him  in  respect  of  the  matter. 
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The  law  of  this  state  gives  the  effect  of  a  new  promise  to  the  part  payment 
of  a  debt,  when  made  by  a  person  having  authority  to  malce  such  payment, 
and  without  protestation  against  further  liability.  The  annual  interest  on 
this  note  became  a  part  of  the  debt  evidenced  by  it,  due^at  the  end  of  each  year; 
and  it  must  be  presumed  that  the  defendant  and  Gillett,  when  they  made  their 
agreement,  made  it  with  the  understanding  that  each  payment  of  interest 
that  might  be  made  by  Gillett  under  such  agreement,  for  the  defendant,  would 
have  the  legal  effect  of  a  new  promise  to  pay  the  debt.  The  defendant  could 
not  contract  with  Gillett  to  do  a  certain  thing,  and  then  say  that  he  did  not 
authorize  him  to  do  it.  If  one  contracts  with  another  to  discbarge  for  him  a 
certain  duty  or  obligation  in  a  certain  way,  or  to  execute  for  him  an  agi*ee- 
ment  which,  in  itself,  provides  the  manner  in  which  it  shall  be  carried  out, 
he  must  necessarily  confer  authority  to  act  and  represent  which  is  commensu- 
rate with  the  obligation  imposed  and  accepted.  The  defendant  could  not  con- 
tract with  Gillett  to  make  for  him  these  payments  which  the  defendant  was . 
under  a  legal  obligation  to  make  himself,  and,  by  some  mental  reservation, 
and  without  the  consent  of  the  payee,  give  to  those  payments  a  different  legal 
effect,  or  withhold  from  them  a  legal  effect  which  they  would  have  had  if 
made  by  himself.  This  certainly  must  be  true  so  long  as  Gillett  followed 
strictly  the  terms  of  the  contract  which  the  defendant  had  bound  him  to  carry 
out.  Had  the  payments  of  interest  been  made  after  maturity  of  the  note,  or 
otherwise  at  variance  with  the  letter  of  its  terms,  a  different  question  might 
be  presented,  and  the  question  of  the  extent  of  Gillett^s  agency  or  authority 
become  matter  for  consideration;  but  so  long  as  Gillett  was  doing  for  the  de- 
fendant precisely  what  the  defendant  had  bound  him  to  do,  carrying  out  the 
contract  he  had  assumed  for  the  defendant  precisely  according  to  its  terms, 
his  act  must  be  regarded  as  the  act  of  the  defendant,  and  its  legal  consequences 
the  same  as  if  done  by  the  defendant  himself.  In  the  language  of  Smith  v. 
Ryan,  66  K.  Y.  352,  cited  by  the  defendant's  counsel,  Gillett  had  authority, 
under  his  agreement  with  the  defendant,  "to  perform  for  the  party  the  very 
act  which  is  to  be  the  evidence  of  a  new  promise. "    The  judgment  is  affirmed. 


(60  Vt  551) 

Brook  v,  Clark.* 

(Supreme  Court  of  Vermont    Washington.   September  14, 1888.) 

Bajle—W arbjlStz  of  Quai/Itt— Breach— Damages. 

When  one  sells  hay  for  good  hay,  and  its  q^uality  cannot  be  ascertained  by  or- 
dinary examination  because  the  hay  is  baled,  if  it  is  defective,  he  is  liable  for  the 
diiference  between  the  value  of  the  nay  as  it  is  and  as  it  was  represented;  and  the 
price  for  which  the  vendee  sells  the  hay  has  no  relation  to  the  rights  of  the  parties, 
except  as  to  the  value  of  the  hay. 

Exceptions  from  Washington  county  court;  before  Justice  Rowell. 

Action  for  deceit  in  sale  of  hay.  Heard  on  a  referee's  report,  March  term, 
1888.  Judgment  for  the  plaintiff  for  $86.40,  the  sum  allowed  by  referee, 
with  interest.  It  appeared  that  the  hay  was  raised  on  the  defendant's  land, 
was  pressed  and  baled  by  his  servants,  and  that  he  never  saw  the  hay;  that 
plaintiff  bought  the  hay,  relying  on  the  representations;  and  that  the  hay  was 
damaged  $26.98  in  value.  As  to  the  sale  of  the  hay  by  the  plaintiff  the  referee 
found  as  follows :  The  hay  was  shipped  to  one  Bruce,  and  the  plaintiff  charged 
him  $20  per  ton,  which  was  $6  per  ton  more  than  the  plaintiff  paid  the  de- 
fendant. "Bruce  made  no  question- about  the  price  of  the  hay  at.that.time, 
nor  did  he  ever  object  to  paying  full  price  for  the  hay,  as  charged  by  plaintiff,!, 
on  account  of  its  being  damaged.  Plaintiff  and  Bruce  had  dealings  together, 
and  had  a  large  unsettled  account.  Subsequently,  when  plaintiff  and  Bruce 
came  to  settle  up  their  account,  Bruce  having  then  learned  that  plaintiff  paid 

'Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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only  $14.00  per  ton  for  this  hay,  he  objected  to  paying  plaintiff  $20.00  per  ton» 
claiming  that  plaintiff  had  no  right  to  charge  him  more  than  he  paid;  that  he 
was  to  have  the  hay  at  whatever  plaintiff  paid  for  it,  and  was  to  pay  plaintiff 
a  reasonable  sum  for  his  trouble  in  buying  it  for  him.  Plaintiff  did  not  ad- 
mit that  his  contract  with  Bruce  was  such  that  he  had  no  right  to  charge  him 
a  profit  on  tlie  hay;  but  the  charge  for  hay  was  compromised  between  them  at 
$117.94.  This  was  in  a  general  compromise  of  their  whole  account,  other 
items  of  which  were  in  dispute.  Bruce  yielded  certain  claims  in  considera- 
tion of  this  compiomise.  Plaintiff  paid  the  freight  on  the  hay  to  Koxbury, 
amounting  to  $11.20,  making  the  cost  of  it  at  that  place  $119.14;  $1.20  more 
than  plaintiff  was  allowed  for  it  in  the  compromise." 

C.  H  Pitkin  and  C.  M,  Bennett,  for  defendant. 

No  fraud  being  shown,  tlie  plaintiff  can  recover  no  more  damages  than  he 
hns  sustained.  Baldwin  y.  Porter ,  12  Conn.  484;  Hurlburt  v.  Green,  41  Yt. 
490;  Hogan  v.  Thoringfon,  8  Port.  (Ala.)  428;  Kegt/ioY.  BraggiottU  7  Cush. 
169;  1  Sedg.  Dam.  29.  The  measure  of  damages  on  a  breach  of  warranty  is 
governed  by  substantially  the  same  rules  as  in  the  case  of  a  vendor^s  breach 
of  his  obligation  to  deliver.  2  Benj.  Sales,  1159;  Oil  Co.  v.  Sctde^ia,  59  Md. 
31-44;  Woodward  v.  Thacher\  21  Vt.  580;  Wing  v.  Chapman,  49  Vt.  33; 
Hubbard  v.  Rowdl,  51  Conn.  423;  Murray  Y.Jennings,  42  Conn.  9;  1  Sedg. 
Dam.  115,  note.  Unless  both  fraud  and  damage  occur  an  action  will  not  lie. 
1  Swift,  Dig.  554;  Thoynan  v.  Canal  Co.,  49  Law  J.  Q.  B.  Div.  851.  The 
plaintiff  must  show  that  he  has  sustained  some  injury  Weaver  v.  Wallace, 
9  N.  J.  Law,  251.  The  report  shows  that  the  plaintiff  never  suffered  any 
damage  because  of  the  transaction. 

George  W.  Wing,  for  plaintiff. 

Tlie  representations  made  by  the  defendant,  and  relied  nponbythe  plaintiff, 
constituted  a  warranty  of  the  quality.  There  being  a  breach  of  the  warranty, 
the  plaintiff  is  entitled  to  recover,  and  no  question  is  made  but  the  referee  has 
followed  the  correct  rule  of  damages.  Pennock  v.  Stygles,  54  Vt.  226;  Best 
V.  Flint,  58  Vt.  543.  5  Atl.  Hep.  192;  Richardson  v.  Grundy,  49  Vt.  22; 
Slaughter  v.  Gerson,  13  Wall.  379;  Houghton  v.  Carpenter,  40  Vt.  588;  Mo- 
Ferran  v.  Taylor,  3  Cranch,  270. 

Ross,  J.  It  is  established  by  the  report  of  the  referee  that  the  hay  pur- 
chased of  the  defendant,  and  paid  for  by  the  plaintiff,  was  to  be  good  hay.  It 
was  baled,  and  its  quality  could  not  be  ascertained  by  ordinaiy  examination. 
It  did  not  answer  to  the  character  of  good  liay.  The  plaintiff  was  entitled  to 
the  benefit  of  the  contract,  whether  he  made  a  profit  or  suffered  a  loss  in  its 
Siile.  As  the  hay  received,  because  of  its  damaged  condition,  did  not  fulfill  the 
terms  of  the  contract,  theplainiiff  was  entitled  to  recover  from  the  defendant 
such  a  sum  of  mimey  as,  added  to  the  value  of  the  hay  received,  would  make  the 
whole  equal  to  the  value  of  good  hay.  The  judgment  of  the  county  court  was 
for  this  sum,  and  no  more.  The  defendant  made  no  compensation  for  the 
deficient  quality  of  the  hay  by  the  sale  to  Bruce.  He  was  not  a  party  nor  privy 
to  that  sale,  nor  affected  by  it  beneficially  nor  adversely.  That  sale,  except 
as  evidence  of  the  value  of  the  hay  received,  has  no  relation  to  the  contract 
rights  existing  between  the  plaintiff  and  defendant  in  regard  to  the  hay.  The 
judgment  of  the  county  court  is  aihrmed. 
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(eo  Vt  M7) 

Dablinq  0.  Bobbins.^ 

(Supreme  Court  of  Vermont.    Addison.    September  27, 1888.)  • 

VKmoB  AJTD  Vbnbb*— Vbwdob's  Libw— Gbowino  Cbops— Resebvation  in  Dbbd. 

A  reservation  in  a  warranty  deed  of  land  of  tbe  crops  that  might  be  nroduoed 
thereon,  to  secure  the  interest  on  the  purchase  money,  is  a  valid  uen,  and  may  be 
foreclosed. 

Petition  to  foreclose  an  equitable  lien.  Heard  on  the  pleadings,  December 
term,  1887,  Addison  county;  Tylbb*  Chancellor.  Decriee  of  foreclosure  for 
the  petitioner. 

/.  /.  Wilsonf  for  petitioner. 

A  reservation,  in  a  deed  of  real  estate,  of  the  crops  to  be  thereafter  grown 
thereon,  to  secure  the  payment  of  the  purchase  money  or  rent,  is^  a  valid 
reservation.  JiatcJielder  y.  Jenness,  59  Vt.  104,  7  Atl.  B^p.  279;  Cooney  v. 
Haye8,  40  Vt.478;  imithv.  Atkins,  18  Vt.  461;  Baxter  v.  Bush,  29  Vt.  465; 
Bi^llows  V.  Wdls,  d6Yt.  599;  Cooper  v.  Cole,  3S  Vt.  185;  Dickerman  v.  Ray, 
55  Vt.  65.  Crops  thereafter  to  be  grown  can  be  conveyed  by  the  owner  of 
the  land,  and  the  land  retained.  The  owner  can  ratain  the  crops  and  sell  the 
land.     Walworth  v.  Jenness,  58  Vt.  670,  5  Atl.  Rep.  887. 

Hunton  d  Stiekney  and  W.  ff.  BlisSf  for  defendant. 

The  reservation  gave  the  petitioner  no  right  to  a  decree  of  foreclosure.  It 
is  repugnant  and  inconsistent  with  the  giaiit.  Bac.  Abr.  tit.  "Grant;"  Arth- 
ingUm  v.  Bishop  of  Chester,  1  H.  Bl.  418;  Bish.  Cont.  §  386;  4  Greenl. 
Cruise,  244;  Rose  v.  Bunn,  21  N.  Y,  278;  Hutchinson  v.  Ford,  15  Amer. 
Bep.  711,  46  Amer.  Dec.  715.  All  the  cases  upholding  such  lien  in  this  state 
are  cases  of  lease,  and  go  upon  the  express  ground  that  the  lessor  is  the  ab- 
solute owner  of  the  soil.  Leland  v.  iSprague,  28  Vt.  746;  Cooper  v.  Cole, 
88  Vt.  185.  We  can  find  no  case  where  such  a  reservation  in  a  deed  convey- 
ing the  fee  has  been  held  good.  The  point  was  not  raised  in  Batchelder  v. 
Jenness,  59  Vt.  104,  7  Atl.  Rep.  279,  and  the  decision,  so  far  as  it  has  any 
bearing,  is  adverse.  As  to  the  crops  it  is  an  attempt  to  reserve  sometiiing 
from  the  grant  which  is  not  included  in  it.  A  warranty  deed  does  not  con- 
vey the  crops  which  may  grow  upon  the  land  after  the  grant.  The  crops  of 
each  year  are  security  for  the  interest  of  such  year.  Buckmast^  y.  Need- 
ham,  22  Vt.  617. 

RoTOE,  C.  J.  The  petition  in  this  case  was  brought  to  foreclose  the  right 
of  defendants  in  ceitain  premises  descril>ed  in  a  warranty  deed  from  the  peti- 
tioner to  the  defendant  Bobbins,  dated  April  2,  1882,  and  all  the  rigiit  and 
title  of  the  defendants  in  and  to  the  crops  raised  upon  said  premises  in  the  year 
1887.  Said  deed  was  conditioned  for  the  payment  of  four  promissory  notes; 
one  for  $400,  two  for  $500  each,  and  one  for  $800,  signed  by  said  Bobbins, 
and  made  payable  to  the  petitioner,  or  order,  witl)  annual  interest  yearly 
thereafter,  and  contained  a  reservation  of  all  the  crops  of  every  description 
that  should  be  raised  upon  the  premises  descr]l)ed  in  it  as  security  for  the  pay- 
ment of  the  annual  interest  accruing  on  said  notes.  It  was  alleged  in  tiie 
petition,  and  admitted  in  the  answer  of  the  defendant  Bobbins,  that  there 
was  interest  due  and  unpaid  upon  three  of  said  notes.  The  case  was  heard 
on  the  petition  and  answer.  An  agreement  was  made  by  the  parties,  and  en- 
tered on  the  clerk's  docket,  that  there  was  due  on  the  notes  December  ^, 
1887,  $1,644.27,  and  that  there  would  be  $81.25  interest  due  on  tbe  2d  of 
April,  1888;  and  the  decree  made  was  that,  unless  the  defendants  pay  the  p»» 

^Reported  by  Benter  &  Kemp,  Esqs.,  of  the  Montpeller  bar. 
v.l6A.no.6 — 12 
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titioner  the  interest  that  will  be  dae  on  the  2d  of  April,  1888,  on  or  before 
the  3d  day  of  April,  1889,  with  interest  thereon  from  the  2d  of  April,  1888, 
they  should  be  foreclosed  of  all  equity  of  redemption  in  the  crops  named  in 
the  petition;  and  that,  unless  they  paid  to  the  petitioner  the  residue  due  on 
said  notes  on  or  before  the  3d  of  December,  1888,  with  interest  thereon,  and 
costs  of  suit,  they  should  be  foreclosed  of  all  equity  of  redemption  in  the  real 
estate.  The  defendants  made  no  objection  to  the  decree  so  far  as  the  real  es- 
tate is  concerned,  but  insist  that  no  decree  should  have  been  made  foreclos- 
ing their  right  to  the  crops;  that  the  only  right  that  the  petitioner  had  to  them 
was  based  on  the  reservation  made  in  the  deed;  and  that  the  reservation, 
being  inconsistent  with  and  repugnant  to  the  grant,  is  void.  The  question 
of  the  right  to  reserve  a  lien  on  the  crops  to  be  produced,  between  lessor  and 
lessee,  has  been  several  times  before  this  court,  and  has  always  been  upheld. 
In  Baxter  v.  Buck,  29  Vt.  465,  an  elaborate  opinion  was  delivered  by  Judge 
IsiiAM,  in  which  he  reviews  the  English  and  American  cases,  and  states  as 
the  result  that  the  doctrine  is  well  settled  that  a  party  may  transfer  a  title  to 
crops,  though  not  then  in  esse,  and  which  are  to  be  grown  upon  the  land,  and  the 
property  will  pass  as  soon  as  grown.  See,  ulso,  Smith  v.  Atkins,  18  Vt.  461; 
Cooney  v.  Hayes,  40  Vt.  478;  Bellows  v.  Wells,  36  Vt.  599;.  Batchdder  v. 
Jenness,  59  Vt.  104,  7  Atl.  Hep.  279.  That  rule  is  controlling  and  decisive 
here,  unless  the  fact  that  the  petitioner  has  acquired  his  title  by  deed  is  to 
distinguish  it,  and  we  see  no  reason  for  making  such  a  distinction.  Such  a 
reservation  is  as  much  an  abridgment  of  the  grant  in  the  one  case  as  in  the 
other.  An  exception  or  reservation  is  not  void  merely,  because  to  some  ex- 
tent it  is  inconsistent  with  the  grant,  unless  by  giving  effect  to  it  the  grant 
would  become  wholly  inoperative.  3  Hil.  Real  Prop.  Ml;  Adams  v.  Warner, 
23  Vt.  395;  Roberts  v.  Robertson,  53  Vt.  690.  An  easement,  like  a  right  of 
way,  or  to  the  use  of  water,  has  frequently  been  reserved  in  the  conveyance 
of  premises,  and  it  has  never  been  understood  that  such  a  reservation  was 
void  on  account  of  its  being  inconsistent  with  or  repugnant  to  the  grant.  By 
virtue  of  the  reservation  made  in  the  deed,  the  petitioner  acquired  an  equi- 
table lien  upon  the  crops  that  might  be  produced  upon  the  premises,  as  se- 
curity for  the  payment  of  the  interest  that  might  accrue  upon  the  notes  de- 
scribed in  the  deed ;  and  the  decree  made  was  to  enable  him  to  realize  upon 
that  security.  The  decree  of  the  court  of  chancery  is  affirmed,  and  cause  re- 
manded. 


(60  vt.  546) 

TiLDEN  o.  Crimmins  et  uxA 
{Supreme  Court  of  Vermont.    Washington.    September  18, 1888.) 

1.  Insolvency— AfisioNMBNT— Homestead. 

The  homestead  of  an  insolvent  debtor  passes  to  his  assignee  on  the  assignment  of 
his  estate  by  the  court,  when  such  homestead  is  liable  to  be  taken  on  execution  in 
payment  of  debts  contracted  before  the  homestead  was  acquired ;  and  in  such  case 
the  assi^ee's  deed  may  convey  the  homestead  to  one  who  has  purchased  the  prem- 
ises of  hinL 

2.  Same— Assignee's  Deed— Convbyangb  of  Homestead  Right. 

An  assignee's  deed,  which  describes  the  interest  conveyed  as^'subjectto  the 
mortgagor's  homestead  right, "  means  such  right  as  he  had  against  the  order  of  as- 
signment; and,  whether  the  deed  does  or  does  not  convey  the  homestead,  it  still 
remains  vested  in  the  assignee  for  the  payment  of  such  debts,  and  cannot  be  set  up 
by  the  assignor. 

Exceptions  from  Washington  county  court;  before  Justice  Bowell. 

Bill  to  foreclose  a  mortgage  and  the  defendants'  interest  in  real  estate,  of 
which  they  held  a  bond  for  a  deed.  Heard  on  tlie  pleadings  and  a  master's  re- 
port, April  term,  1888.    It  was  decreed  that  the  defendants  have  no  home- 

*  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar.. 
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stead  interest  in  the  premises  described  in  the  orator^ 8  bill;  that  the  said 
Catharine  Crimmins  lias  no  right  of  redemption  in  said  premises;  that  the 
orator  is  the  owner  in  fee  of  said  premises,  and  is  entitled  to  the  possession 
of  the  whole  of  the  premises  described  in  the  orator's  bill ;  that  the  defendants 
be  perpetually  enjoined  from  interfering  with  the  orator  in  talking  possession 
of  the  whole  of  said  premises;  and  that  the  orator  have  a  writ  of  possession. 
It  appeared  that  one  Rich,  in  November,  1866,  conveyed  certain  premises  to 
the  defendant  John  Crimmins,  and  a  mortgage  was  given  back  to  secure  the 
purchase  money;  that  Rich  sold  the  mortgage  to  one  White,  and  that  the 
same  came  into  the  possession  of  Clark  King,  the  executor  of  White;  that 
King  foreclosed,  and  obtained  a  decree  at  the  March  term,  1880,  which  was 
to  be  paid  on  or  before  April  1,  1881;  that  King  and  Crimmins  entered  into 
an  arrangement  in  December,  1883,  by  which  he  gave  Crimmins  a  written 
contract,  called  a  ''bond  for  a  deed,"  and  Crimmins  gave  King  his  note  for 
$560.73;  that  in  June,  1886,  there  was  due  on  the  note  8515.34,  and  King 
conveyed  his  right  in  the  same  to  the  orator.  It  further  appeared  that  in 
April,  1876,  one  Margaret  Marr  conveyed  to  the  defendant  John  Crimmins  a 
fai-m  of  110  acres,  which  adjoins  the  said  premisespurchasedof  said  Rich, 
and  the  two  farms  have  been  used  and  occupied  by  Crimmins  as  one  farm; 
that  both  defendants  executed  a  mortgage  of  the  premises  to  secure  the  pur- 
chase money,  81>500;  that  in  June,  1886,  said  Marr  sold  and  iissigned  said 
mortgage  to  the  orator,  and  the  same  amounted  to  8872.49.  The  orator  had 
a  long  account  against  John  Crimmins,  which  was  nearly  all  for  goods  out  of 
the  orator^s  store,  and  delivered  to  the  defendant,  and  used  in  the  support  of 
the  defendants  and  their  family.  The  account  begun  in  January,  1872,  and  was 
closed  in  1879.  This  account,  together  with  some  notes  that  defendant  had 
given  the  orator,  was  sued  by  the  orator,  and  went  into  a  final  judgment  for 
the  sum  of  8744.65,  at  the  September  term,  1885,  and  the  cost  was  allowed  at 
822.87.  An  execution  was  duly  issued  on  the  judgment.  The  case  was  en- 
tered in  court  at  the  September  term,  1884,  and  both  farms  were  attached  on 
said  writ.  The  orator  proved  his  judgment  against  Crimmins  in  the  court  of 
insolvency.  The  defendant  John  Crimmins,  on  his  own  petition,  went  into 
insolvency.  The  date  of  the  petition  did  not  appear,  but  such  proceedings 
were  had  that  on  the  1st  day  of  March,  1886,  he  was  adjudged  an  insolvent 
debtor  by  the  court  of  insolvency  for  the  district  of  Washington,  and  H.  G. 
EUis  was  appointed  the  assignee.  Ellis,  as  assignee,  sold  to  the  orator,  on 
the  22d  day  of  March,  1886,  both  of  said  farms,  "subject  to  the  mortgagor's 
homestead  right  and  all  other  incumbrances  as  appear  by  deed, "  for  the  sum 
of  two  dollars,  and  conveyed  the  same  by  deed  dated  the  3d  day  of  June,  1886. 
It  was  found  thitt  the  value  of  the  farm  above  both  mortgages  was  8111*97, 
in  June,  1886.  The  prayer  was  for  the  equity  of  redemption  which  the  de- 
fendants had  under  said  mortgage  and  contract;  that  a  writ  of  possession  be 
awarded;  and  that  an  Injunction  be  granted,  etc. 

James  N,  Johnson  and  George  W.  Wing,  for  defendants. 

The  defendants  have  a  right  to  redeem  the  farms  from  the  purchase-money 
mortgages.  The  assignee's  deed  does  not  defeat  that  right.  It  cannot  affect 
Mrs.  Crimmins,  who  was  not  a  party  to  the  insolvency  proceedings.  The 
orator  bought  subject  to  the  homestead  right  and  mortgages.  When  he  is 
paid  his  mortgages,  he  can  ask  nothing  more,  except  the  two  dollars  paid  for 
his  deed.  The  homestead  act  is  to  receive  a  liberal  construction ,  Carpentei- 
V.  Millard,  38  Vt.  18;  True  v.  Moinill,  28  Vt.  674;  McClary  v.  Bioihy,  36 
Vt.  254.  The  husband,  wife,  and  children  can  bring  suit,  when  the  husband 
has  deeded  away  the  homestead.  Ahell  v.  Loihrop,  47  Vt.  375.  The  deed 
of  the  assignee  has  no  greater  force  than  that  of  the  husband.  Pierce  v. 
Kusic,  56  Vt.  418. 
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8.  C.  ShurUefff  for  orator. 

The  orator's  debt  was  older  than  the  homestead  right  of  the  defendailt,  and 
it  was  liable  to  attachment.  Rev.  Laws,  1 1901.  The  assignee  took  all  the 
rights  of  an  attaching  creditor.  Id.  §§  181§,  1820;  Collender  Co,  v.  Marshall, 
57  yt.  232.  Then  ail  the  right  the  orator  acquired  by  attachment  passed  to 
the  assignee*  and  from  the  assignee  to  the  orator  by  deed.  This  is  Just  as 
well,  and  saves  the  expense  of  a  set-off,  or  sale  of  the  property  on  execution. 
If  there  had  been  other  debts  older  than  the  homestead,  it  would  be  the  duty 
of  the  court  to  have  the  homestead  sold,  and  the  proceeds  divided  among  those 
entitled  to  it.  As  the  wife  gets  her  rights,  If  any,  by  virtue  of  her  marital 
relation,  it  is  not  apparent  how  her  rights  can  exceed  those  from  whom  she 
derived  the  right. 

Boss.  J.  The  only  question  ia  whether  the  defendants,  or  either  of  them, 
have  a  homestead  right  or  interest  in  the  premises.  The  Rich  mortgage  was 
'given  for  the  purchase  money,  and  bound  the  entire  premises  for  its  payment. 
No  homestead  right  or  interest  in  the  premises  existed  against  this  mortgage. 
It  was  foreclosed  at  the  March  term,  1880,  and  the  decree  became  absolute 
April  1, 1881.  There  is  no  fact  found  by  the  masters  which  modifies  or 
waives  the  effect  of  that  decree,  as  having  become  absolute,  in  accordance 
with  its  terms,  April  1,  1881.  The  defendants  thereby  lost  all  homestead 
rights  in  the  premises  which  antedated  the  decree.  Grimmins,  by  taking  the 
contract  called  a  **bond  for  a  deed,"  in  December,  1883,  yielded  to  the  force 
of  the  decree  as  absolute.  All  the  defendants*  right  to  a  homestead  in  the 
premises  must  date  and  be  derived  subsequently  to  that  contract.  The  debt 
due  the  orator  all  accrued  before  the  date  of  the  contract.  The  homestead  in- 
terest of  the  defendants  in  the  premises  was  subject  to  be  taken  for  its  pay- 
ment. Kev.  Laws,  g  1901.  By  the  order  of  assignment  of  the  court  of  in- 
solvency, the  assignee  of  John  Grimmins  took  title  to  all  his  property  **  which 
might  have  been  taken  on  execution  upon  a  judgment  against  him  at  the  time 
of  the  filing  of  the  petition."  Id.  §  1820;  Collender  Co.  v.  Marshall,  57  Vt. 
282.  Therefore,  for  the  payment  of  the  orator's  judgment  debt,  the  assignee 
by  the  order  of  the  assignment  took  the  entire  premises,  including  the  defend- 
ants' homestead  interest.  Their  homestead  interest  above  the  payment  of  the 
Kich  and  Marr  moitgages — owned  by  the  orator,  and  which  covered  the  entire 
premises.  Including  the  homestead  interest — was  much  less  than  the  orator's 
judgment  debt.  The  orator  acquired  all  the  rights  of  the  assignee  in  the 
premises  by  his  purchase  and  deed  from  him.  By  the  clause,  "subject  to  the 
mortgagor's  homestead  right,"  inserted  in  the  deed  from  the  assignee,  must 
be  meant  such  homestead  right  as  the  mortgagor  had  against  the  order  of  as- 
signment of  the  court  of  insolvency.  But  if  bv  this  clause  the  mortgagor's 
homestead  right  did  not  pass  to  the  orator  by  tlie  assignee's  deed,  that  right 
passed  to  the  assignee  by  the  order  of  assignment,  and  still  remains  vested  in 
the  assignee  for  the  payment  of  the  orator's  judgment  debt,  or  some  portion 
thereof.  It  is  not  in  the  defendants,  and  they  cannot  set  it  up  against  the 
orator  in  this  proceeding.  If  the  orator  has  not  obtained  that  interest  by  his 
deed  from  the  assignee,  he  is  entitled  to  have  the  assignee  now  sell  it,  and 
turn  the  avails  towards  the  payment  of  his  judgment  debt.  On  these  views, 
without  considering  the  other  questions  discussed  in  the  brief  of  the  defend- 
ants' solicitor,  it  follows  that  the  defendants  have  no  homestead  right  in  the 
premises  against  the  mortgages,  judgment  debt,  and  deed  from  the  assignee, 
now  owned  by  the  orator.  Mrs.  Grimmins  has  no  homestead  interest  therein 
greater  or  other  than  her  husband.  The  decree  of  the  court  of  chancery  Is 
affirmed,  and  cause  remanded. 
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(M  vt  eis) 

State  o.  Wak^^ield.^ 
(Supreme  Oowrt  of  VermonL    Orleans.    September  94, 1888.) 

Cbimivil  Law— Pobmbr  Conviotiow— Oompulikt  of  Dbvbndaitt. 

A  former  conviction  for  intoxication,  rendered  by  a  Jnatioe  of  the  peace  against 
one  on  his  own  complaint,  is  not  a  bar  to  a  proseonUon  previously  instituted  by  the 
state's  attorney  for  the  same  ofFense,  although  the  fine  is  determined  bv  the  stat- 
ute. A  formal  complaint  is  necessary,  in  Vermont,  to  confer  jurisdiction  on  the 
magistrate. 

Exceptions  from  Orleans  county  court;  before  Justice  Powers. 

Complaiut  charging  intoxi*  ation.  Heard  on  complaint,  plea,  replication, 
and  deinurrer  thereto.  Judgment  that  the  replication  i8  sufficient,  overrul* 
ing  the  demurrer. 

Dickeitnan  &  Toung,  for  respondent. 

The  justice  of  the  peace  had  jurisdiction  of  the  subject-matter  when  he  im- 
posed the  fine  on  the  res{  ondent.  Section  3812,  R.  L.,  provides  that  a  person 
shall  pay  a  tine  of  five  dollars  on  conviction  of  Intoxication.  Section  1666 
conftrs  jurisdiction  on  a  justice  in  criminal  actions  when  the  punishment  is 
by  tine  not  exceeding  ;mo.  Jurisdiction  of  the  subject-matter  is  power  to 
adjudge  concerning  the  general  questions  involved.  One  court  has  jurisdic- 
tion in  ciiminal  cases;  anottier  in  civil  cases;  each  in  its  sphere  has  jurisdic- 
tion of  the  subject-matter.  It  is  the  power  to  act  upon  the  general,  and,  so 
to  speak,  the  abstract,  question,  and  to  determine  and  adjudge  whether  the 
particular  facts  presented  call  for  the  exercise  of  the  abstract  power.  Hunt 
V.  Hunt,  72  N.  Y.  217.  Tlie  subject-matter  in  this  case  is  the  offense  of 
being  found  inUixicated.  Groenvelt  v.  BwWelU  1  Ld.  Raym.  454;  Perry  v. 
Jfom,  57  Vt.  509;  Lauge  v.  Benedict,  73  N.  Y.  28;  Burst  v.  Corey,  15  N. 
Y.  509.  A  respondent  can  give  jurisdiction  voluntarily.  Hoosie  y.  Wright, 
2  Vt.  263;  Hall  v.  Williams,  6  Pick.  232;  WHght  v.  Andrews,  130  Mass. 
149;  cases  supra;  Stone  v.  Van  Curler,  2  Vt.  115.  There  can  be  no  fraud 
in  one's  procuring  a  conviction  of  himself  in  a  case  wliere  the  amount  of  the 
fine  is  fixe  I  by  statute;  and  in  such  case  a  former  conviction  is  a  bar.  Ham- 
ilton  V.  Williams,  1  Tyler,  15;  3  Phil.  Ev.  (Cow,  &  H.  Notes)  p.  837,  note 
589. 

F.  E.  Alfred,  State's  Atty.,  for  the  State. 

The  crime  of  which  the  respondent  is  charged  is  a  creature  of  the  statute. 
The  duties  and  powers  of  a  justice  of  tlie  peace  are  prescribed  by  the  statute. 
State's  attorneys,  town  grand  jurors,  and  certain  polioe  ofiicers  are  complain- 
ingofiicers  of  crimes  to  be  ht>ani  before  justices  of  the  peace.  R.  L.  §§  1618, 
1622.  When  otJier  than  >an  inlorming  officer  becomes  a  prosecutor,  liis  name 
must  be  entered  at  the  foot  of  the  complaint,  and  he  is  held  to  pay  costs,  etc. 
Id.  §  1749.  He  must  enter  into  a  recognizance  before  a  warrant  issues.  Id. 
§  1750.  Section  1667  provides  that  no  justice  shall  issue  a  warrant,  in  such 
case,  to  apprehend  a  person,  until  he  has,  taken  security.  The  justice  must 
make  a  minute  on  the*  complaint  of  day,  month,  and  year  that  same  was  ex- 
hibited, id.  §  1719.  Unless  this  minute  is  made,  it  will  be  fatal.  State  v. 
Perkins,  58  Vt.  722,  5  Atl.  Rep.  894.  By  the  constitution,  warrants  with- 
out oath  or  affirmation  ought  not  to  be  granted.  Article  11,  c.  1.  The  pro- 
visions of  this  section  of  the  constitution  were  fully  adopted  by  the  court  in 
State  V.  /.  H.,  1  Tyler,  444;  State  Treasurer  v.  Rice,  11  Vt.  339;  QUI  v. 
Parker,  31  Vt,  610;  Campbell  v.  Thompson,  16  Me.  120;  State  v.  Soragan, 
40  Vt.  450.  The  statute  must  be  followed  in  all  criminal  prosecutions,  or 
they  are  wholly  void.    It  is  essential  that  the  court  rendering  judgment  in  a 

'  Reported  by  Senter  &  Kemp,  Baqs.,  of  the  MontpeUer  bar. 
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cause  should  have  jurisdiction  as  well  of  the  process  as  the  party  and  subject- 
matter.  RoYCE,  J.,  Aiken  v.  Richardson^  16  Vt.  500.  To  the  same  effect 
is  Muzzy  Vf.  Howard^  42  Yt.  23.  Without  jurisdiction,  the  court  has  no 
power.  1  Herm.  Estop.  §§  69,  73;  Hobertson  v.  State,  (Ind.)  10  N.  E.  Rep. 
582.  If  the  respondent  had  been  committed  by  Connal,  the  justice,  the  com- 
mitment would  have  been  illegal.  Vaughn  v.  Congdon,  56  Vt.  119.  Again, 
if  the  proceedings  before  Connal  were  regular,  the  respondent  would  be  en- 
titled to  one-fourth  of  the  fine.  The  respondent,  in  pleading  his  former  con- 
viction, should  have  alleged  that  every  requirement  of  the  statute  had  been 
complied  with.  It  should  appear  that  the  justice  had  jurisdiction.  Piper  v. 
Pearson,  2  Gray,  120;  State  v.  Reed,  26  Conn.  208;  Com,  v.  Alderman,  4 
Mass.  477;  Com.  v.  Dascom,  111  Mass.  404;  State  v.  Little,  1  N.  H.  257; 
Moore  v.  State,  71  Ala.  307,  5  Crim.  Law  Mag.  909;  State  v.  Colvin,  11 
Humph.  599,  54  Amer.  Dec.  58;  State  v.  Simpson,  28  Minn.  60,  9  N.  W. 
Rep.  78. 

Tyler,  J.  The  complaint  is  for  intoxication.  Plea,  that  the  respondent* 
on  the  22d  of  August,  1887,  at  Newport,  went  before  Peter  Connal,  a  jus- 
tice of  the  peace  within  and  for  the  county  of  Orleans,  and  returned  a  com- 
plaint against  himself  for  the  offense  charged  in  this  complaint,  and  requested 
the  justice  to  judge  him  therefor;  whereupon  the  justice  heard  the  complaint 
and  the  confession  of  guilt,  adjudged  the  respondent  guilty,  and  sentenced 
him  to  pay  a  fine  of  five  dollars  and  costs,  which  he  paid.  It  is  claimed  that 
the  judgment  and  sentence  are  a  bar  to  this  prosecution.  Replication,  that 
this  complaint  has  previously,  on  the  same  day,  been  preferred  by  the  state's 
attorney,  and  the  warrant  issued  thereon,  returnable  before  another  justice, 
and  that  the  respondent  went  before  Justice  Connal  and  procured  his  own 
conviction  for  the  sole  purpose  of  avoiding  the  effect  of  this  complaint.  The 
state  claims  that  the  judgment  and  sentence  thus  obtained  were  extrajudicial, 
and  are  not  a  bar  to  this  complaint.  The  respondent  demurs  generally.  The 
only  question  is  whether  or  not  the  replication  presents  sufficient  matter  in 
avoidance  of  the  plea. 

Article  11  of  chapter  1  of  the  constitution  of  this  state  says  that  warrants, 
without  oath  or  atlirmation  first  made,  affording  sufficient  foundation  for 
them,  and  whereby  any  officer  or  messenger  may  be  commanded  or  required 
to  search  suspected  places,  or  to  seize  any  person  or  persons,  his,  her,  or  their 
property,  not  particularly  described,  ought  not  to  be  granted.  State's  attor- 
neys, town  grand  jurors,  and  certain  designated  police  officers  in  incorporated 
villages  are  made  by  our  statutes  informing  officers  of  offenses  committed 
within  their  jurisdiction.  R.  L.  §§  1618, 1619. 1622.  Section  1749  provides 
that  when  any  person,  other  than  Such  informing  officers,  becomes  a  prose- 
cutor, he  shall  enter  his  name  and  place  of  residence  at  the  foot  of  the  com- 
plaint, information,  or  indictment  in  wliich  he  becomes  a  prosecutor,  and 
shall  be  liable  to  pay  costs,  and  may  receive  costs  if  the  respondent  is  con- 
victed. Section  1667  provides  that  no  warrant  shall  issue,  except  on  com- 
plaint of  an  informing  officer,  until  the  magistrate  has  taken  a  recognizance 
for  costs,  and  made  a  minute  thereof  as  in  civil  causes;  and  section  1719  re- 
quires thiit  he  shall,  at  the  time,  make  a  minute  on  the  complaint,  under  his  offi- 
cial signature,  of  the  day,  month,  and  year  when  the  same  was  exhibited  to  him. 
It  was  held  in  State  v.  Soragan,  40  Yt.  450,  that  It  is  indispensable  that  the 
complaint  show  on  its  face  that  it  is  presented  by  one  having  proper  authority ; 
that  the  authority  of  the  informing  officer  is  fundamental,  as  the  complaint  is 
the  basis  of  the  conviction.  In  State  v.  Perkins,  58  Vt.  722,  5  Atl.  Rep.  894,  it 
was  held  that  the  failure  of  a  magistrate  to  make  a  minute  such  as  the  statute 
requires,  is  a  fatal  defect,  and  not  amendable.  The  replication  alleges,  and 
the  demurrer  admits,  that  none  of  the  foregoing  constitutional  and  statutory 
requirements  were  complied  with.     There  is  no  provision  in  our  statute  by 
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which  a  magistrate  can  of  bis  own  volition,  on  request  of  an  offender,  set  in 
motion  the  machinery  of  the  law.  Though  he  may  have  jurisdiction  of  the 
person  and  the  subject-matter,  he  cannot  have  jurisdiction  of  the  process,  ex- 
cept on  the  information  of  an  officer  thereto  authorized  by  statute,  or  by  a 
private  prosecutor  under  the  statutory  requirements.  Jurisdiction  is  defined 
to  be  the  authority  by  which  judicial  officers  take  cognizance  of  and  decide 
causes;  power  to  hear  and  determine  a  cause;  the  right  of  a  judge  to  pro- 
nounce a  sentence  of  the  law  on  a  case  or  issue  before  him,  acquired  through 
due  process  of  law.  Bouv.  Law.  Diet.;  Perry  v.  Morse,  57  Vt.  509.  Juris- 
diction, in  order  to  be  complete,  must  be  of  the  process,  the  person,  and  the 
subject-matter.  Vaughn  v.  Congdon,  56  Vt.  Ill;  Perry  v.  Morse,  and  cases 
cited.  The  plea  does  not  allege  that  the  former  conviction  was  pursuant  to 
the  requirements  of  the  statute,  and  therefore  within  the  jurisdiction  and 
power  of  the  justice  to  make;  and  clearly  the  respondent  could  not  confer 
jurisdiction  by  waiving  these  requirements. 

It  is  conceded  by  respondent's  counsel  that  in  case  of  an  offense  where 
the  fine  is  not  fixed,  as  in  an  assault  and  battery,  a  former  conviction  would 
not  be  a  bar,  because  an  offender  might  have  himself  fined  for  a  much  smaller 
sum  than  he  deserved,  and  plead  his  conviction  in  bar  of  a  complaint  by  an 
informing  officer,  and  so  defeat  the  law.  This  objection  does  not  exist  where 
the  fine  is  fixed;  and  yet,  if  this  offender  could  complain  of  himself,  he  could 
not  only  avoid  payment  of  the  costs  already  made  on  this  complaint  and  war- 
rant, but;  he  could  claim  ooe-fourth  of  his  fine,  under  section  3855,  K.  L.,  and 
escape  full  punishment,  thus  accomplishing  the  purpose  for  which,  as  admitted 
by  the  pleadings,  this  respondent  procured  his  conviction,  namely,  to  avoid 
the  effect  of  this  complaint.  But  it  is  only  necessary  to  decide  that  a  formal 
complaint  is  required,  in  order  to  confer  jurisdiction,  and  that  for  want  thereof 
in  this  case  the  action  of  Justice  Conkall  was  not  res  adjudicata  as  against 
the  state.  In  lie  Pierce,  46  Vt.  374,  and  in  Cain  v.  Valiquette,  56  Vt.  78, 
the  requirement  of  a  formal  complaint  is  recognized.  In  the  former  case  it 
is  said  that  "the  prosecution  *  ^  ^  must  be  by  complaint  and  warrant, 
the  same  i\a  for  an  unlawful  sale  of  liquor;"  and  in  the  latter,  that  *  *  ♦ 
"formal  proceedings  by  way  of  complaint,  information,  or  indictment  are  nec- 
essary." A  paragraph  from  the  opinion  of  the  court  in  State  v.  Colvin,  11 
Humph.  599,  though  in  a  case  where  the  fine  was  not  fixed  by  Jaw,  is  very 
pertinent:  "While  the  statute  was  designed  to  furnish  a  more  easy,  expedi- 
tious, and  less  expensive  mode  for  the  punishment  of  ordinary  misdemeanors, 
it  was  certainly  never  intended  by  its  authors  to  abate  in  the  slightest  degree 
the  rigor  of  the  principles  of  criminal  jurisprudence  applicable  to  such  cases, 
nor  to  impair  the  efficiency  of  their  administration,  much  less  to  open  a  door 
to  fraudulent  and  elusive  evasions  of  the  law.  To  make  a  conviction  under 
the  statute  a  bar  to  a  prosecution  in  tlie  circuit  court,  it  must  appear  that  the 
case  was  properly  within  the  authority  and  jurisdiction  conferred  upon  the 
justice;  that  the  proceedings  were  fairly  and  legally  conducted;  and  that  all 
the  material  requirements  of  the  statute  were  complied  with,  not  colorably  or 
collusively,  but  substantially,  and  in  good  faith.  The  offender  cannot  volun- 
tarily appear  before  the  justice  and  charge  himself;  and  therefore  it  was  held 
in  State  v.  AtkiTtson,  9  Humph.  677,  that  the  plea  of  the  defendant  in  that 
case  was  bad,  for  want  of  the  averment  that  he  had  been  brought  before  the 
justice  by  process  regularly  issued  against  him.  Neither  can  he  be  permitted, 
by  Ms  own  procurement,  or  by  collusion  with  others,  to  have  himself  brought 
before  the  justice,  even  under  cover  of  legal  process^  To  tolerate  this  would 
be  mere  mockery  of  the  administration  of  the  law."  Demurrer  overruled^ 
replication  adjudged  sufficient,  and  cause  remanded. 
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(60  y  t  SS$) 

Boss  9.  WHrcB.^ 
(Swpreme  Cmirt  of  Vermont,   Chittenden.    September  24, 1888.) 

1   Etidsnob— Deolarations— Rbs  Gestjb. 

In  an  action  of  trover  by  an  adminiBtrator,  where  the  defense  is  a  gift  by  the  in> 
testate  of  the  articles  in  contention,  the  reason  assigned  by  the  defendant  for  re- 
fusing to  return  them  on  demand,  namely,  that  they  had  been  given  him,  is  not  ad« 
missiole  as  a  part  of  the  res  gesUe;  it  is  only  a  narration  of  a  completed  transaction. 

S.  Tbovbr  and  Ck)xvER8ioN— Costs— Appobtionmbnt. 

Where  the  action  is  for  the  conversion  of  several  articles,  and  plaintiff  fails  to  re- 
cover for  all  that  he  sues  for,  the  defendant  is  not  entitled  to  an  apportionment  of 
the  costs  under  R.  L.  Vt.  S  1451,  providing  that  when  the  action  **  involves  the  trial 
of  several  and  distinct  issues,  or  of  several  and  distinct  claims,  ^  the  court  may  al- 
low each  party  his  costs  on  the  claims  on  which  he  prevails;  only  a  single  issue 
was  made  by  the  pleadings. 

Exceptions  from  Chittenden  county  court;  before  Justice  Rowell. 

Trovt^r,  Heard  on  a  referee's  report,  April  term,  1887.  Judgment  on  the 
report  for  the  watch  ornament  and  the  finger  ring.  The  court  held  as  matter 
of  law  that  there  could  be  no  apportionment  of  costs,  but  as  matter  of  discre- 
tion denied  the  plaintiff  costs  as  to  claims  that  he  did  not  establish.  Excep- 
tions by  defendant.  The  action  was  brought  to  recover  for  four  notes,  sew- 
ing-machine, table,  chair,  finger  ring,  watch  ornament,  etc.  The  defendant 
claimed  title  to  all  the  articles  as  perfected  gifts,  and  that  the  intestate  bad 
given  tliem  to  him  in  her  life-time. 

Hard  c§  Cushman^  for  defendant. 

The  statement  of  the  defendant  as  to  his  title  to  the  watch  ornament,  that 
it  was  a  gift,  was  a  part  of  the  res  gestce^  and  was  some  evidence  of  his  title. 
Abb.  Tr.  Ev.  656.  557;  1  Greenl.  Ev.  §8  10&-110;  1  Starkie,  Ev.  89,  47-49: 
1  Phil.  Ev,  194, 195;  Davis  v.  Spooner,  3  Pick.  284;  Pool  v.  Bridges,  A  Pick. 
877;  Sessions  v.  Little,  9  N.  H.  271;  Smith  v.  Young,  1  Camp.  439;  Ben- 
nett V.  Buroh,  1  Denio,  141:  Grade  ▼.  Hobinson,  14  Ark.  488;  Walrod  v. 
Ball,  9  Barb.  271;  Lund  v.  Tyngsborough,  9  Gush.  86.  Tiie  court  erred  in  de- 
ciding as  matter  of  law  that  there  could  be  no  apportionment  of  costs.  The 
statute  (R.  L.  §  1451)  clearly  applies  to  this  case.  The  statute  does  not  lituit 
the  power  to  apportion  to  those  cases  where  several  issues  are  presented  by 
the  pleadings,  but  extends  the  power  to  all  cases  where  the  trial  of  several  and 
distinct  ''claims"  is  involved.  In  this  case  the  plaintiff  made  five  distinct 
claims,  each  of  which  stood  upon  its  own  peculiar  facts  and  testimony;  and 
upon  at  least  three  of  these  the  defendant  prevailed,  while  the  plaintiff  can 
succeed  on  only  two  at  the  most.    Bngrem  v.  Myers,  54  Vt.  628. 

Roberts  c§  Roberts,  for  plaintiff. 

Declarations  are  admissible  as  res  ^eato  only  when  made  in  connection  with 
some  act  dune  as  explaining  or  characterizing  it,  and  when  they  are  necessary 
in  oMer  to  understand  the  act.  Steph.  Dig.  Ev.  6, 16,  89,  250;  Yt.  Dig.  286; 
Dean  v.  Dtan,  48  Yt.  887.  Though  there  were  several  articles  sued  for,  the 
case  did  not  'Mnvolve  the  trial  of  several  and  distinct  issues,"  etc.  B.  L.  "^ 
1451.  Here  the  claim  was  one,  and  the  issue  single.  Brainerd  y.^asey,  3' 
Vt.  479;  Bngrem  v.  Myers,  54  Yt.  628. 

\ 
Boss,  J.  The  defendant  insists  upon  but  two  questions  in  this  cour"^ 
1.  That  the  plaintiff  was  not  entitled  to  recover  for  the  watch  ornai^^ent. 
When  the  plaintiff  demanded  the  return  of  the  articles  in  controversy,  tb^  de- 
fendant stated  as  a  reason  for  refusing  to  return  this  article,  that  the  inteiitate 
had  ^dven  it  to  liim  in  her  life-time.  The  referee  finds  that,  unless  thl%  dec- 
laration of  the  defendant  is  competent  evidence  of  the  factstated,  as  a  piut  of 

^Beported  by  Senter  it  Kemp,  Esqs.,  of  the  Montpelier  bar. 


Digitized  by 


Google 


Vt]  BOBS  V.  wHns.  18$ 

the  reB  geatcB,  he  cannot  find  that  the  defendant  owned  this  article;  and  that 
the  plaintiff  should  recover  therefor.  The  action  is  trover;  and  the  gist  of  the 
action  is  the  conversion  of  the  property  by  the  defendant.  Tlie  demand  and 
refusal  were  evidence  bearing  upon  the  question  of  the  conversion  of  the  ar- 
ticles by  the  defendant.  That  was  the  transaction  to  which  this  evidence  re- 
lated. Any  declaration  of  the  defendant*  made  in  answer  to  the  demand, 
qualifying  his  refusal,  was  admissible,  as  a  part  of  the  transaction  then  going 
forward,  to- wit,  whether  the  defendant's  refusal  was  conditioned,  or  uncon- 
ditioned, and  fell  short  of  or  amounted  to  a  conversion  of  the  article.  This  is 
clearly  shown  by  the  authorities  cited  by  the  defendant*s  counsel,  and  we  en- 
tertain no  doubt  in  regard  to  the  soundness  of  those  decisions.  But  the  dec- 
laration then  made  by  the  defendant,  that  the  article  had  been  given  him  by 
the  intestate  in  her  life-time,  related  to  a  transaction  long  before  concluded, 
did  not  accompany  the  performance  of  that  transaction, — the  making  of  the 
gift, — and  was  a  mere  narration  of  his  version  of  a  past  and  long  since  com- 
pleted transaction.  It  was  clearly  inadmissible  to  show  the  gift  itself.  State 
V.  Carlton,  48  Vt.  686,  and  authorities  cited  on  this  subject.  Doubtless  some 
confusion  lias  arisen  in  decisions  in  regard  to  what  declarations  are  admissible 
as  a  part  of  the  res  gestas^  by  not  always  carefully  considering  and  determin- 
'  ing  the  exact  transaction  done  or  performed,  which  the  declaration  accom- 
panied, and  whether  the  declaration  properly  related  to  and  qualified  that 
transaction,  or  narrated  an  account  of  an  antecedent  transaction.  When  the 
declaration  accompanies  and  qualifies  or  characterizes  the  transaction  then  be- 
ing performed,  it  is  clearly  admissible  as  a  part  thereof;  but,  so  far  as  it  is  a 
narration  of  a  past  and  completed  transaction,  it  is  inadmissible.  Hence  the 
county  court  properly  allowed  the  plaintiff  to  recover  for  this  article. 

2.  The  defendant  also  contends  that  the  county  court  erroneously  refused 
to  apportion  the  costs,  under  section  1451,  K.  L.,  which  reads:  **  When  an 
action,  pending  in  a  county  or  supreme  court,  involves  the  trial  of  several 
and  distinct  issues,  or  of  several  and  distinct  claims,  the  court,  in  taxing  the 
costs,  shall  allow  to  each  party  the  costs  accruing  upon  the  issues  or  claims 
upon  which  he  prevails."  This  section  was  incorporated  into  the  statute  law 
of  the  state  in  1856,  and,  in  legal  effect,  has  remained  unchanged.  The  only 
changes  are  merely  verbal,  and  were  made  in  the  Revision  of  1880.  This  sec- 
tion of  the  statute  first  came  before  this  court  for  construction  in  1865,  in 
Brainerd  v.  Casey*  37  Vt.  479.  The  only  questions  in  that  case  related  to 
costs,  and  the  principal  one  was  the  construction  of  this  section  of  the  statute. 
It  seems  to  have  received  the  careful  considerntion  of  the  court,  and  the  opin- 
ion was  prepared  by  that  careful  and  painstaking  judge,  Lotal  C.  Ebllogg, 
It  is  there  held  that  this  section  of  the  statute  applies  only  when  the  issues 
and  claims  are  several  and  distinct,  and  has  no  reference  to  the  constituent 
parts  of  a  single  general  issue  or  claim,  and  to  the  issues  and  claims  made  by 
the  pleadings,  and  not  to  those  arising  on  the  testimony.  This  decision  has 
remained  unquestioned  by  the  court;  and  the  statute  has  remained  unchanged 
by  the  legislature  for  over  20  years  since  the  statute  was  thus  construed. 
Carlet(m  v.  Taylor,  50  Vt,  220,  and  Bnuretn  v.  Myers,  54  Vt.  628,  enforce  the 
construction  placed  upon  this  section  of  the  statute  in  Brainerd  v.  Casey^ 
siipra.  Whether  correct  or  incorrect,  the  constructipn  there  placed  upon  this 
section  of  the  statute  is  the  recognized  law  of  the  state,  and  it  would  ill  become 
the  court  to  make  any  change  therein.  Applied  to  this  case,  the  county  court 
properly  refused  to  apportion  the  costs  of  the  parties  in  accordance  with  tlie 
issue  made  by  the  evidence.  The  issue  made  by  the  pleadings  was  single, — 
whether  the  defendant  had  converted  to  his  use  any  of  the  articles  named  in 
the  declaration  which  belonged  to  the  plaintiff  as  administrator.  The  several 
articles  therein  named  formed  the  constituent  parts  of  this  single  issue  made 
by  the  pleadings.  That  issue  the  referee  has  found  in  favor  of  the  plaintiff, 
and  against  the  defendant.    The  judgment  of  the  county  court  is  affirmed. 
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St.  Johnsbxtry  &  L.  C.  B.  Co.  «.  Hunt.* 

(Supreme  CovH  of  Vermont    Caledonia.    September  24, 1888.) 

Akbest— In  Civil  Action— Railroad  Enoineeb— -Kioht  to  Stop  Train. 

An  officer  having  a  process,  issued  in  a  civil  action,  by  which  he  is  commanded 
to  arrest  the  body  of  the  defendant,  a  railroad  engineer,  may  lawfully  stop  a  train 
of  cars  run  by  such  engineer,  for  the  purpose  of  making  the  arrest. 

Exceptions  from  Caledonia  county  court;  before  Justice  Veazet. 

Action  on  the  case  for  stopping  the  plaintiff's  cars.  Heard  on  demurrer  to 
the  defendant's  special  pleas,  June  term,  1887. .  The  court  considered  that, 
although  the  defendant  might  lawfully  have  caused  his  process  against  Col- 
lins to  be  served  by  arresting  his  body,  if  the  officer  could  have  got  at  him  on 
the  train,  or  off  the  train  at  the  station  when  the  train  stopped,  without  in- 
terference of  the  officer  or  in  his  behalf,  regardless  of  the  damages  to  the 
plaintiff,  yet  Hunt  and  his  officer  had  no  right  to  stop  the  train  in  order  to 
get  at  Collins  to  serve  this  civil  process  upon  him.  As  the  special  pleas  do 
not  answer  the  averment  of  the  declaration  in  this  regard,  the  demurrer  is 
sustained,  and  the  pleas  adjudged  insufficient. 

See  same  case  in  59  Vt.  294,  7  Atl.  Rep.  277,  and  .in  55  Vt.  570. 

P.  K,  Qleed,  for  defendant. 

The  plea  discloses  that  Hunt  had  a  good  cause  of  action  against  Collins  for 
a  trespass  committed  by  him  while  acting  as  agent  and  engineer  of  the  plain- 
tiff. 59  Vt  294,  7  Atl.  Rep.  277.  The  defendant  obtained  a  subsequent 
judgment,  which  Collins  paid.  It  is  admitted  that  Collins  was  on  the  train, 
and  controlling  the  engine,  at  the  time  of  the  arrest.  The  question  submit- 
ted is  this:  Had  the  officer  the  legal  right  to  stop  the  train  for  the  purpose 
of  arresting  Collins?  55  Vt.  570;  1  Hil.  Torts,  c.  1,  §  13.  An  officer  may 
break  open  the  dwelling-house  of  a  third  person  to  attach  the  goods  or  body 
of  the  defendant  in  the  process.  Burton  v.  Wilkinson,  18  Vt.  186;  1  Smith, 
Lead.  Cas.  218. 

Ida  d'  Stafford,  for  plaintiff. 

Powers,  J«  This  case  was  heard  upon  a  general  demurrer  to  the  defend* 
ant's  third  special  plea.  The  declaration,  in  substance,  charged  that  while 
the  plaintiff  was  lawfully  and  properly  operating  its  railroad,  in  running  a 
train  of  which  Collins  was  the  engineer,  its  engine  struck  and  injured  a  heifer 
of  the  defendant  there,  by  the  fault  of  the  defendant,  wrongfully  upon  its 
track;  and  the  defendant,  knowing  he  had  no  legal  cause  of  action  against 
the  plaintiff,  for  the  purpose  of  injuring  the  plaintiff,  and  delaying  and  hin- 
dering the  operation  of  the  railroad,  sued  out  a  writ,  and  caused  an  officer 
thereunder  to  arrest  the  body  of  Collins,  the  engineer,  by  stopping  the  train 
for  that  purpose.  The  third  plea  alleges  that  the  defendant  had  a  legal  cause 
of  action  against  Collins,  which  was  equally  enforceable  against  the  plaintiff, 
founded  upon  the  negligence  of  Collins,  the  plaintiff's  servant,  in  causing 
the  injury  to  said  heifer;  that  suit  thereon  was  brought  against  Collins;  that 
the  defense  to  said  suit  was  assumed  by  the  plaintiff  in  behalf  of  Collins,  and 
therein  the  question  whether  said  heifer  was  unlawfully  and  by  the  defend- 
ant's fault  upon  said  railroad  track  was  litigated,  and  that  it  was  adjudged 
in  said  suit  that  said  Collins  was  in  the  wrong,  and  judgment  was  entered  in 
favor  of  the  now  defendant  against  Collins;  and  that  the  arrest  of  Collins 
upon  the  writ  in  said  cause  was  In  pursuance  of  the  defendant's  legal  right, 
and  no  more  was  done  than  was  necessary  to  that  end. 

The  question  raised  and  argued  before  us  was  whether  an  officer  having  a 

>  Reports  by  Senter  &  Kemp,  Esqs.,  of  the  Hontpelier  bar. 
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legbl  process  in  which  he  is  commanded  to  arrest  the  body  of  the  defendant 
may  stop  a  railroad  train  for  the  purpose  of  making  an  arrest  of  the  engineer 
of  such  train.  The  defendant  in  his  brief  says:  "The  question  submitted  is 
this:  had  the  oflicer  the  legal  right  to  stop  the  train  for  the  purpose  of  arrest- 
ing Collins?"  The  plaintiff  in  his  brief  says:  **This  case  is  not  to  be  decided 
upon  the  theory  that  the  plaintiff's  only  claim  to  recover  rests  upon  the  face 
that  as  an  incident  of  thia  arrest  he  lost  the  service  of  an  employe.  That  is 
not  the  claim  we  press.  The  question  is  one  of  public  policy."  The  court 
below  sustained  the  demurrer  on  the  ground  that  the  officer  had  no  right  to 
stop  the  train  to  arrest  the  body  of  the  engineer  upon  civil  process  against 
him. 

It  is  conceded  by  the  plaintiff  that  an  officer  having  proper  process  might 
lawfully  stop  a  train  to  arrest  its  engineer  in  a  criminal  proceeding;  but  the 
argument  is  that  in  civil  proceedings  the  consequences  are,  or  in  conceivable 
cases  might  be,  so  detrimental  to  the  public  using  the  railroad,  the  court 
should  hold,  on  grounds  of  public  policy,  that  the  right  does  not  exist.  The 
process  was  a  legal  one,  commanding  the  officer  to  arrest  Collins.  The  com- 
mand in  the  process  was  the  command,  not  of  Hunt,  but  of  the  law.  The 
officer  did  not  act  in  making  the  arrest  because  Hunt  commanded  him,  but 
because  the  law  commanded  him.  Hunt,  to  be  sure,  had  invoked  the  issue 
of  the  process,  but  the  sheriff's  justification  and  authority  was  the  command 
of  the  process.  Cases  may  easily  be  conceived  in  which,  upon  consideration 
of  relative  conveniences  and  inconveniences,  the  stopping  of  a  train  to  serve 
a  justice's  writ  upon  its  engineer  would  seem  to  be  ridiculous.  But,  on  prin- 
ciple, would  it  be  any  more  so,  if  the  train  was  stopped  to  serve  a  writ  upon 
the  engineer  claiming  ten  dollars  in  damages  for  an  assault  and  battery,  than 
stopping  it  to  arrest  him  in  a  criminal  proceeding  seeking  to  impose  a  fine  of 
ten  dollars  upon  him  for  the  same  assault?  It  will  hardly  do  to  rest  the  ques- 
tion upon  conjectural  difficulties.  If  it  is  a  question  of  public  policy  it  is  so 
because  its  usual,  normal,  and  legitimate  consequences  are  hurtful  to  the 
public.  As  a  practical  fact  there  is  little  danger  that  officera  will  have  occa- 
sion to  stop  a  train  for  the  service  of  process  of  any  kind.  Again,  it  is  con- 
ceded that  the  officer  might  arrest  the  engineer  at  a  station  on  the  road.  But 
this  would  delay  the  train  just  as  long,  and  work  precisely  the  same  incon- 
venience to  the  public,  as  stopping  it  between  stations.  It  is  admitted  that 
an  officer  might  stop  a  stage  coach  to  arrest  the  driver.  This,  conceivably, 
might  delay  the  passengers  on  their  way  to  a  railroad  station,  so  that  they 
fail  to  reach  a  train  that  their  business  requires  them  to  take.  What  is  the 
difference  in  principle  between  an  act  which  hinders  the  passenger  on  a  pub- 
lic conveyance  to  the  train,  and  an  act  which  hinders  him  while  on  the  train. 
If  the  question  is  one  of  public  policy,  it  must  apply  generally  to  public  car- 
riers. But  we  think  the  right  to  arrest  cannot  be  defeated  upon  any  consid- 
erations that  public  policy  forbids  its  exercise  in  the  case  of  locomotive  engi- 
neers. The  command  of  the  process  is  the  voice  of  the  law  speaking  to  its 
officer.  It  is  the  order  of  the  state  of  Vermont  to  do  the  act  complained  of. 
There  is  no  room  for  the  doctrine  of  public  policy  in  such  a  case.  It  is  illog- 
ical and  absurd  to  say  that  the  command  of  the  law  cannot  be  executed  be- 
cause on  grounds  of  public  convenience  or  expediency  the  court  thinks  it  bet^ 
ter  to  nullify  the  law.  The  plea  alleges  that  the  defendant's  cause  of  action 
existed  against  the  plaintiff  as  well  as  Collins.  The  suit  for  the  injury  to  the 
heifer  might  have  been  maintained  against  the  railroad  company.  Had  it 
been  so  brought,  and  had  the  officer  stopped  the  train  to  attach  railroad  prop- 
erty on  board,  the  same  mischievous  consequences  to  the  public  would  have 
resulted  as  those  now  portrayed.  Can  it  be  claimed  that  process  against  a 
railroad  company  is  not  to  be  served  as  it  may  be  against  other  defendants 
because  it  will  work  inconvenience  to  the  public?  Process  served  upon  an 
Individual  may  work  incidental  injury  to  others.    If  a  physician  is  arrested. 
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his  patients  may  suffer.  It  is  quite  apparent  tliat  the  argument  that  public 
policy  forbids  the  service  of  process  as  made  in  this  case  is  unsound  and  il- 
logical. The  legislature  can  establish  any  regulations  in  the  premises  that 
may  be  needed.  The  judgment  Is  reversed*  and  judgment  is  rendered  that 
the  demurrer  be  overruled,  and  the  third  plea  is  sutliclent.  The  cause  is  re- 
manded, with  leave  to  the  plaintiff  to  replead  on  the  usual  terms. 


(60  Vt.  695) 

CowDERT  V.  Johnson.* 
(Supreme  Cowrt  of  Vermont,    Caledonia.    September  S6, 1888.) 

!•  Wbitb— SBRvicaB— Bt  Dbputt— Authobitt. 

Under  R.  L.  Vt.  $  868,  which  provides  that  the  sheriff  may  depute  any  proper 

person  to  serve  a  writ  or  other  precept,  hy  indorsing  thereon  a  special  deputation, 

the  deputation  may  be  written  on  a  separate  piece  of  paper  and  attached  to  the 

back  of  the  process  by  the  sheriff,  or  he  may  authorise  another  to  attach  it  for  him. 

3.  Same— Dbfutation— Requisitbs. 

It  is  not  neoessazy  that  the  deputation  should  state  that  the  deputy  ia  a  ** proper 
person. " 

Exceptions  from  Caledonia  county  court;  before  Justice  Ybazet. 
Trespass  for  false  imprisonment.    Pleas,  general  issue,  two  pleas  in  bar» 
and  notice.    Trial  by  court,  June  term*  1887.    Judgment  for  the  defendant. 

Bates  c§  May^  for  plaintiff. 

ThQ  deputation  of  defendant  required  a  judicial  decision  of  certain  facts, 
and  the  performance  of  a  corfioreal  act  by  tlie  slieriff.  It  is  analo^^ous  to 
the  authorization  by  a  justice  of  a  person  to  serve  a  writ.  Section  b62,  R.  L. 
It  cannot  be  done  in  blank  or  by  proxy.  Ex  parte  Kellogtj^  6  Vt.  509.  In 
Kelly  V.  Paris,  10  yt.261.an  authorization  in  legal  form  upon  a  blank  wiit, 
which  was  afterwards  filled,  was  held  bad;  the  court  holding  tliat  it  was  the 
amanuensis,  and  not  the  magistrate,  who  conferred  the  authority,  and  act>- 
ually  made  the  appointment.  Rosa  v.  Fullert  12  Vt.  270.  The  statutory 
form  of  authorization  must  be  followed.  Bdgerton  v.  Barrett,  21  Vt.  196; 
Washburn  v.  Hammond,  25  Vt.  648;  Howard  v.  Walker,  39  Vt.  163;  Carr 
V.  Tyler,  28  Vt.  783;  Dolhear  v.  Hanoook,  19  Vt.  388;  Brooks  v.  Farr,  51 
Vt.  396;  Allen  v.  Smith,  12  N.  J.  Law,  159;  Meyer  Vi  Bfshop,27,  N.J.  Eq. 
141.  The  opinion  in  liosa  v.  Shuvtleff,  55  Vt.  177,  construes  section  860. 
It  is  not  an  authority  in  this  case,  for  the  authority  there  given  is  by  statute. 

Ide  &  Stafford  and  Harry  Blodgett,  for  defendant 

The  defendant  had  the  necessary  authority  to  serve  the  process.  The 
original  authorization  extended  to  tiie  final  completion  of  all  that  could  be 
done  under  that  execution,  or  any  renewals  thereof.  Uoss  v.  Shurtleff,  55 
Vt.  177;  R.  L.  §  860;  Lamed  v.  Allen,  13  Mass.  295.  Tlie  defendant  was 
lawfully  deputed  to  serve  the  alias  upon  which  tlie  arrest  was  made.  Bel" 
lows  v.  Weeks,  41  Vt.  603;  Bx  parte  Kellogg,  6  Vt.  509;  Rob.  Dig.  573, 

RowELL,  J.  The  original  and  the  alias  executions  had  been  put  into  the 
hands  of  the  sheriff  for  service,  and  he  had  deputed  the  defendant  to  serve 
them,  but  he  had  returned  them  unsatisfied.  On  April  15,  1685,  the  sheriff 
left  the  state,  and  was  gone  several  days.  The  day  he  went  away,  or  the 
day  before,  Mr.  Blodgett,  the  attorney  of  the  execution  creditor,  called  U(>on 
him  with  reference  to  serving  a  pluries  execution.  He  told  Mr.  Blodgett  he 
was  going  away,  but  if  he  would  bring  him  the  pluries  before  he  went,  he 
would  indorse  upon  it  a  deputation  to  the  defendiant,  and  if  he  did  not  get 
around  with  it  before  he  went,  he  would  leave  a  deputation  to  be  pasted  on 

^Reported  hy  Senter  &  Kemp,  Esqs.,  of  the  Kontpelier  bar. 
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the  back  of  it.  Blodgett  did  not  get  around  with  the  execution  before  the 
sheriff  wentt  so  the  sheriff  made  a  deputation  to  the  defendant  on  a  slip  of 
paper,  and  signed  it,  leaving  the  date  blank,  and  just  before  he  went  away 
gave  it  to  the  defendant,  and  authorized  him  to  fill  in  the  date,  and  to  use  it 
as  a  deputation  to  serve  precepts  of  the  character  of  executions.  At  the  same 
time  he  gave  the  defendant  otlier  similar  deputations,  and  also  deputations  to 
serve  another  kind  of  writs,  and  explained  to  him  the  difference,  and  directed 
bim  to  use  tliem  by  pasting  them  upon  the  backs  of  such  writs  and  other 
processes  as  they  applied  to,  and  as  he  might  be  called  upon  to  serve  dur- 
ing his  absence,  and'  told  him  lie  would  have  occasion  to  use  one  of  them 
soon,  but  did  not  tell  him  upon  what  process.  On  the  same  day  Mr.  Blodg- 
ett took  out  a  pluriea  execution,  and  carried  it  to  the  defendant,  a  proper 
person  to  serve  the  same,  who  thereupon  took  a  deputation  applicable  to  the 
precept,  filled  in  the  date,  and  handed  it  to  Mr.  Blodgett  to  pciste  onto  the 
back  of  the  execution,  wliich  he  did,  and  then  handed  tho  execution  to  the  de- 
fendant to  serve,  and  he  served  it  by  arresting  and  imprisoning  the  plaintiff; 
and  this  is  complained  of  as  a  trespass,  for  that  the  defendant  was  not  law- 
fully deputed  to  make  the  service.  The  statute  provides  that  the  sheriff  may 
depute  any  proper  person  to  serve ^a  writ  by  ind(»rsing  thereon  a  special  depu- 
tation. B.  L.  §  858.  Altliough  to  indorse  means  to  write  on  the  back  of, 
yet  it  is  not  necessary  under  the  statute  that  the  deputation  should  be  writ- 
ten upon  the  very  fabric  of  the  process  itself.  It  may  be  written  on  another 
piece  of  paper,  and  attached  to  the  back  of  the  process  by  the  sheriff,  or  he 
may,  in  certain  circumstances,  authorize  another  to  attach  it  for  him.  In 
this  case  the  sheriff's  attention  was  called  to  the  particular  execution  in  ques- 
tion, and  he  made  and  delivered  to  the  defendant  a  deputation  applicable 
thereto  and  designed  therefor,  and  authorized  him  to  use  it  thereon,  with  tiie 
intent  and  purpose  of  thereby  conferring  upon  him  lawful  authority  to  serve 
the  same,  and  that  same  deputation,  or  one  iil^e  it, — but  from  the  exceptions 
it  rather  seems  to  have  been  the  same, — was  used  accordingly,  and  thereby 
became  and  was  indorsed  upon  the  execution  as  effectively  as  though  put 
there  by  the  sheriff  himself.  Indeed,  it  was  put  there  by  him,  in  the  eye  of 
the  law;  he  pci*formed  the  act  by  another  as  his  instrument,  and  the  require- 
ment of  the  statute  was  fulfilled.  We  give  no  countenance  to  the  practice  of 
putting  deputations  into  the  hands  of  a  special  deputy,  for  him  to  use  as  he 
may  have  occasion,  on  processes  not  coming  within  the  cognizance  of  the 
sheriff,  as  this  case  discloses  was  done,  nor  intimation  in  favor  of  the  validity 
of  such  authorizations.  The  statute  is  that  the  sheriff  may  depute  "any 
proper  person,"  and  it  is  claimed  that  the  deputation  itself  must  state  that 
the  deputy  is  a  proper  peraon,  which  the  disputation  does  not  do.  It  is  said 
to  be  a  general  rule  that,  when  authority  is  given  auh  modo,  the  special  cir- 
cumstances that  confer  it  must  atBrmatively  appear.  Brooks  v.  Fair,  51  Yt. 
396.  This  was  said  in  reference  to  the  necessity  of  stating  the  statutory 
cause  for  directing  a  writ  to  an  indifferent  person.  It  was  also  said,  but  not 
decided,  that  it  would  be  more  consistent  with  analogy  to  require  it  to  appear 
that  the  person  autiiorized  was  an  indifferent  person.  But  such  a  requirement 
would  seem  not  to  come  within  the  rule,  for  the  fact  of  indifference  is  not  of 
the  circumstances  conlerring  the  authority  to  makethe  appointment,  but  |>er- 
tains  only  to  the  kind  of  a  person  to  be  appointed;  and  in  Miller  v.  Uayes, 
Brayt.  21,  the  fact  of  indifference  was  held  not  necessary  to  be  stated.  We 
construe  the  statute  under  consideration  as  not  requiring  tlie  deputation 
to  stcite  that  the  deputy  is  a  proper  person.  The  next  clause  of  that  section 
is  that,  when  he  deems  it  necessary,  the  sheriff  may  depute  "some  person"  to 
serve  a  warrant  in  a  criminal  case.  Surely  it  cannot  be  necessary  in  such  a 
deputation  to  state  that  the  deputy  is  ''some  perbon."  The  former  clause  of 
the  section  means  no  more  than  the  latter,  and  is  the  same  as  tliough  it  read 
"a  person;"  in  which  case  it  would  have  to  be  a  proper  person,  that  is,  one 
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who  might  legally  act,  the  same  as  now,  and  in  either  case,  whetti^r  a  proper 
person  or  not,  would  have  to  be  determined  by  the  general  law  applicable  to 
the  subject.  The  presumption  in  favor  of  the  regularity  of  official  ads  is  suf- 
ficient in  the  first  instance,  and  until  the  impropriety  of  the  appointment  is 
made  to  appear.    Judgment  affirmed. 


(60  vt.  599) 

GiFFiN  0.  Barb. 
(Supreme  Court  of  Vermont    Caledonia.    September  24, 1888.) 

1.  Chattel  Mobtgaoe  —  Refusal  to  Cancel  —  Action  for  Penalty  and  Damage^ 

Pleading. 

A  declaration  based  on  Acts  Vt.  1882,  No.  69,  §  2,  which  provides  for  the  recovery 
of  $10  penalty,  and  all  damages  occasioned  by  the  refusal  or  neglect  to  discharge  a 
chattel  mortgage  after  performance  of  its  condition,  properly  unites  a  claim  for  the 
penalty  and  for  damages  in  a  single  count. 

2.  Same— Special  Damages— Pleading  and  Proof. 

When  such  declaration  counts  upon  the  recovery  of  the  penalty  and  other  dam- 
ages occasioned  by  the  refusal  or  neglect,  plaintiff  cannot,  under  the  allegation  of 
*" other  damages,"  recover  for  his  time  and  expenses  in  going  to  a  third  person, 
falsely  stated  oy  the  mortgagee  to  have  the  mortgage  in  his  possession,  to  ascertain 
if  it  has  been  discharged,  such  damage  not  being  the  natural  consequence  of  the 
refusal  to  discharge,  but  special  damage,  recoverable,  if  at  all,  only  on  a  special  al- 
legation. 
8.  Same — ^Exemplary  Damages. 

Exemplary  damages,  beyond  the  amount  of  the  $10  penalty,  are  not  recoverable  in 
an  action  under  the  statute. 
i.  Same— Evidence— Usury. 

Evidence  of  usury  in  the  mortgage  note  is  admissible,  as  bearing  upon  the  ques- 
tion whether  the  amount  legally  due  had  been  paid  before  defendant  was  called  on 
to  discharge  the  mortgage,  and  that  such  evidence  became  immaterial  in  the  course 
of  the  trial  does  not  render  its  admission  error. 

Exceptions  from  Caledonia  county  court;  before  Justice  Taft. 

Action  on  the  case,  to  recover  a  penalty  and  damages  for  not  discharging 
a  chattel  mortgage,  as  provided  by  the  Acts  of  1882,  No.  69.  Trial  by  jury, 
December  term,  1887.  One  question  was  when  the  application  of  payments, 
especially  a  quantity  of  hay,  should  be  made.  The  defendant  drew  the  hay 
away  after  the  commencement  of  the  suit;  but  the  plaintiff^s  evidence  tended 
to  show  that  defendant  was  to  take  the  hay  in  full  payment  before  it  was  re- 
moved from  the  barn,  and  the  jury  were  instructed  that,  unless  they  found 
that  the  hay  was  to  be  applied  as  the  plaintiff  claimed,  they  would  find  for  the 
defendant.  The  evidence  tended  to  show  that,  after  the  note  had  been  paid, 
as  the  plaintiff  claimed,  and  a  demand  made  upon  the  defendant  to  discharge 
the  mortgage,  that  the  defendant  told  the  plaintiff  that  Mr.  Sulloway,  in  St. 
Johnsbury,  had  the  mortgage;  that  the  plaintiff  went  to  St.  Johnsbury,  and 
found  that  Sulloway  did  not  have  it,  and  upon  going  again  to  the  defendant 
was  told  by  him  that  he  had  discharged  it;  that  the  plaintiff  went  to  the  Ilard- 
wick  town  clerk's  office,  to  ascertain  if  he  had  done  so,  and  found  that  he  had 
not. 

L.  D.  Hathaway  and  J,  P,  Lamson,  for  defendant. 

It  was  error  to  admit  the  evidence  as  to  the  usury.  The  error  was  not 
remedied  by  what  the  court  said  afterwards.  State  v.  Meader,  54  Yt.  126. 
It  was  error  to  admit  the  evidence  as  to  the  damages.  In  order  to  recover 
damages,  there  should  be  two  counts.  It  was  error  to  allow  exemplary  dam- 
ages. Sewing-Machine  Co,  v.  Weeks,  49  Vt.  342;  BuimJiam  v.  Jennesa,  54 
Vt.  272;  Burnett  v.  Ward,  42  Vt.  80;  Spaulding  v.  Cook,  48  Vt.  145;  Sker- 
man  v.  Johnson,  58  Vt.  40,  2'Atl.  Rep.  707;  Lombard  v.  Batchelder,  58  Vt. 
558,  5  Atl.  Bep.  511.  Again,  the  plaintiff  did  not  claim  exemplary  damages 
in  opening  his  case.    Edwards  v.  Zeavitt,  46  Vt.  126. 
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Wilson  dk  Potoers,  for  plaintiff. 

The  evidence  of  the  $45  was  admissible.  Day  v.  Cummings,  19  Yt.  496; 
Ward  V.  Whitney,  32  Vt.  89;  Davis  v.  Converse,  35  Vt.  503;  Etoing  v.  Grts- 
wold,  43  Vt.  400;  Blair  v.  Ellsioorth,  55  Vt.  417.  So  was  the  evidence  as 
to  the  damage;  it  was  caused  by  the  defendant's  wrong.  2  Greenl.  Ev.  §  254; 
€fre€n  v.  Donaldson,  16  Vt.  162.  This  evidence  was  clearly  admissible  on  the 
question  of  exemplary  damages.  1  Sedg.  Dam.  466 ;  Earl  v.  Tupper,  45  Vt.  275 ; 
Bumham  v.  Jenness,  54  Vt.  272;  Camp  v.  Camp,  59  Vt.  667,  10  Atl.  Rep, 
748.  The  only  question  as  to  the  allowance  of  exemplary  damages  raised  by 
the  exceptions  is  whether  they  are  allowable  when  not  claimed  by  the  plain- 
tiff's counsel  in  the  opening  argument.  The  exceptions  do  not  show  but  that 
they  were  so  claimed.  Ishain  v.  Eggleston,  2  Vt.  270;  Green  v.  Donaldson, 
supra;  Bumham  v.  Jenness,  54  Vt.  272;  Eames  v.  Brattleboro,  Id.  471.  It 
has  been  repeatedly  held  in  this  state  that  defendant's  liability  to  the  imposi- 
tion of  <^  fine  in  a  criminal  prosecution  is  no  bar  to  exemplary  damages  in  a 
civil  suit  for  the  same  cause.  Edwards  v.  Leavitt,  46  Vt.  126;  Hoadley  v. 
Watson,  45  Vt.  289. 

Boss,  J.  1.  The  amount  of  the  debt  secured  by  the  chattel  mortgage  legally 
due  from  the  plaintiff  to  the  defendant  was  necessarily  involved  in  determin- 
ing whether  the  pl&intiff  had  fully  paid  it  before  demanding  that  the  defend- 
ant should  discharge  the  mortgage.  If,  as  claimed  by  the  plaintiff,  usury  was 
included  in  the  note  secured  by  the  mortgage,  he  was  entitled  to  show  the 
amount  of  such  usury,  to  enable  the  jury  to  determine  whether  he  had  fully 
paid  all  that  was  legally  due  from  him  to  the  defendant  thereon,  before  he 
called  upon  the  defendant  to  discharge  the  mortgage.  Hence  it  was  nut  error 
to  admit  evidence  tending  to  show  that  usury  was  included  in  the  mortgage 
note.  The  fact  that  it  became  afterwards,  in  the  course  of  the  trial,  imma- 
terial to  the  issue  whether  usury  was  or  was  not  included  in  the  mortgage 
note  did  not  render  the  admission  of  evidence  legitimate,  at  the  time  it  was 
admitted  erroneous.     This  exception  is  not  sustained. 

2,  The  defendant  excepted  to  the  admission  of  any  evidence  tending  to  show 
that  the  plaintiff  had  suffered  any  damages  beyond  the  penalty  prescribed  by 
the  statute,  claiming  that  the  declaration  should  contain  separate  counts,  one 
declaring  for  the  penalty,  and  another  for  damages.  We  do  not  think  that 
this  exception  is  well  taken.  The  action  is  upon  section  2;  No.  69,  Acts  1882. 
That  section  of  the  act  makes  it  the  duty  of  the  mortgagee,  after  the  perform- 
ance of  the  condition  of  a  mortgage  of  personal  property,  within  10  days  after 
being  thereto  requested  by  any  person  entitled  to  redeem,  to  discharge  the 
mortgage,  and  prescribes  that,  for  a  failure  to  discharge  the  mortgage  within 
the  time  limited,  the  person  entitled  to  redeem  may  recover  of  the  person 
whose  duty  it  is  to  discharge  the  mortgage  $10,  and  all  damages  occasioned 
thereby,  in  an  action  on  the  case.  In  declaring  upon  this  provision  of  the 
statute,  the  necessity  for  separate  counts  for  the  010,  the  fixed  damages,  and 
for  all  damages  occasioned  thereby,  is  not  apparent.  The  fixed  damages  or 
penalty,  and  all  damages  occasioned  thereby,  arise  from  the  same  state  of  facts. 
It  cannot  be  necessary  to  repeat  the  same  facts  in  two  counts,  closing  one  with 
a  demand  to  recover  the  610,  and  the  other  with  a  demand  to  recover  all  dam- 
ages, when  the  right  to  recover  both  Is  given  by  the  same  section  of  the  stat- 
ute, and  upon  exactly  the  same  facts.  But  if  two  counts  were  strictly  neces- 
sary, one  for  the  fixed,  and  another  for  the  actual  damages,  including  both  in 
one  count  could  not  be  taken  advantage  of  by  exception  to  the  admission  of 
the  evidence.  At  most  it  would  be  open  to  the  fault  of  duplicity  in  plead- 
ing, which  must  be  taken  advantage  of  by  demurrer. 

3.  The  declaration  counts  upon  the  recovery  of  $10  and  other  damages  occa- 
sioned by  the  defendant's  alleged  refusal  or  neglect  to  discharge  the  mortgage. 
Under  the  allegation  of  "other  damages"  the  plaintiff  could  recover  only  such 
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damages  as  were  the  natural  consequence  of  (he  refusal.  The  plaintiff's  time 
and  expenses  in  goinff  to  St.  Johnsbury  to  see  Mr.  Bulloway  did  not  flow  as  a 
natural  consequence  from  the  defendant's  neglect  to  discharge  the  mortgage, 
but  rather  from  the  false  declaration  that  Mr.  Sullowav  had  the  mortgage. 
By  the  terms  of  the  statute  (section  2,  act  1882)  it  was  the  defendant's  duty 
to  discharge  the  mortgage,  not  upon  the  mortgage,  but  upon  the  record  thereof, 
at  the  town  clerk's  office.  Hence  the  town  clerk's  office  was  the  place  where 
the  plaintiff  should  have  gone  to  determine  whether  the  mortgage  had  been 
discharged.  His  journey  to  St.  Johnsbury,  induced  by  the  defendant's  false- 
hood, was  special  damage,  if  any,  and  could  only  be  recovered,  if  at  all,  upon 
a  special  allegation  therefor.  It  was  error  to  receive  this  evidence,  against 
the  delendant's  exception,  upon  the  general  allegation  of  "other  dacuages, " 
which  could  only  mean  the  damages  naturally  arising  from  the  defendant's 
neglect  to  discharge  the  mortgage. 

4.  But  it  is  claimed  that  this  evidence  was  admissible  upon  the  question  of 
exemplary  damages.  If  such  damages  were  recoverable  in  this  form  ofaction, 
it  would  be  admissible  upon  that  branch  of  the  case.  But  the  court  did  not 
confine  it  to  that  branch  of  the  case,  but  told  the  jury  the  plaintiff  might  re- 
cover the  damages  he  sustained  In  going  to  St.  Johnsbury,  which,  as  we  have 
heid,  was  error.  At  the  trial,  the  defendant  contended  that  exemplary  dam- 
ages could  not  be  recovered  in  this  action,  and  excepted  to«the  holding  of  the 
court  to  the  contrary  We  thi  nk  this  holding  was  error.  Whether  the  plain- 
tiff might  not  have  maintained  a  common-law  action  for  the  neglect  or  re- 
fusal of  the  defendant  to  dis<  harge  the  mortgage  upon  proper  request,  after 
the  mortgage  was  satisfied,  and  in  such  action  have  recovered,  upon  proof  of 
willful  neglect,  exemplary  damages,  need  not  be  determined.  This  is  not 
such  an  action,  but  an  action  upon  the  statute,  by  which,  for  the  refusal  or 
neglect  to  discbarge  the  mortgage  upon  tiie  record  for  a  limited  time,  after  a 
proper  request,  the  plaintiff  was  entitled  to  recover  a  fixed  sum, $10,  and  "all 
damages  occasioned"  by  the  neglect  or  refusal.  The  fixed  sum  of  $10  was 
evidently  intended  as  the  limit  of  the  damages  recoverable  for  the  neglect  or 
refusal  above  "all  damages  occasioned  thereby."  Exemplary  damages  are 
based  upon  the  willful  misconduct  of  the  defendant  in  the  transaction,  are 
not  recoverable  as  a  matter  of  right,  are  largely  in  tlie  sound  discretion  of  the 
jury,  and  cannot  be  said  to  be  damages  occasioned  by  the  neglect  or  refusal 
of  the  defendant.  Having  based  his  action  upon  the  statute,  the  plaintiff  m  ust 
be  confined  in  recovery  of  damages  to  the  limits  given  by  the  statute.  Hence, 
in  this  form  ot  action,  based  as  it  is  upon  the  statute,  it  was  error  for  the  court 
to  tell  the  jurv  that  the  plaintiff  could  recover  exemplary  damages  if  he  showed 
he  was  entitled  to  any  actual  damages.  For  these  errors  the  judgment  of  the 
county  court  must  be  revei*sed.  But  as  these  errors  do  not  touch  the  plain- 
tiff's right  to  recover  the  $10  named  in  the  statute,  the  plaintiff  would  on  the 
record  siill  l>e  entitled  to  judgment  for  that  sum,  if  he  should  remit  all  above 
that  sum.  The  judgment  of  the  county  court  is  reversed,  and,  if  the  plaintiff 
shall  remit  all  damages  above  $10  within.  10  days  from  the  filing  of  this  entry, 
then  judgment  is  rendered  for  the  plaintiff  to  recover  $10  and  his  costs,  less 
the  defendant's  costs  in  this  court;  on  the  plaintiff's  failure  to  remit  the  dam- 
ages above  $10  within  the  time  named*  the  case  is  remanded  for  a  new  trial. 

FowEBS,  J*,  did  not  sit  in  the  case. 

(60  VL  878) 

Williams  tK  Molikre  et  ua. 

(Supreme  Court  of  Vermont    Windsor.    September  96, 1888.) 

PowBRS— Tbstambntabt  Powebs— Bt  Whom  Mat  bb  Exbbcibbd. 

Where  the  devise  Is  in  trust  to  the  trustee  ^and  to  his  heirs,  upon  the  trust  and 
for  the  uses  and  purposes,  and  with  the  powers  hereinafter  declared,  **  discretionary 
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powers  therein  afterwards  given  to  the  tnistee,  though  by  name,  are  conferred 
npon  and  may  be  exercised  by  the  trustee's  heirs;  but  sul  the  heirs  of  the  trustee 
should  be  appointed  trustees. 

Appeal  from  probate  court,  district  of  Windsor;  before  Chief  Justice  Royob; 

The  petition  to  the  probate  court  was,  in  substance,  as  follows:  '*That  on 
the  25th  day  of  January,  1855,  the  will  of  Thomas  Robinson  was  duly  ap- 
proved and  allowed,  which  will,  after  providing  for  certain  legacies  and  be- 
quests therein  named,  further  provided  as  follows,  viz. :  *  The  rest  and  residue 
of  all  my  estate,  both  real  and  personal,  remaining  at  my  wife's  decease  after 
paying  the  aforesaid  legacy  of  $2,000  to  my  adopted  daughter,  and  fulfilling 
the  other  provisions  of  this  will,  I  give,  devise,  and  bequeath  to  James  H. 
Williams,  of  Rockingham,  in  the  county  of  Windham,  and  to  his  heirs,  upon 
the  trust,  and  for  the  uses  and  purposes  and  with  the  powers  herein  after  de- 
clared, expressed,  and  given  in  relation  thereto;  that  is  to  say,  upon  trust  that 
he,  the  said  James  H.  Williams,  shall  hold,  manage,  and  improve  the  residue 
of  my  estate  hereby  devised  to  him  for  the  use  and  to  the  best  advantage  of 
the  said  Abby  Demming,  or  Abby  D.  Robinson,  and  her  children,  (if  she 
should  marry  and  become  the  mother  of  children,)  and  pay  over  to  her  from 
time  to  time  during  the  term  of  her  natural  life,  as  her  wants  and  conveni- 
ence may  require,  and  upon  her  own  personal  request  and  receipt  only,  all 
and  singular  the  rents,  profits,  income,  and  interests  whatever  arising  from 
said  trust-estate,  after  deducting  therefrom  a  fair  and  reasonable  compensa- 
tion for  all  time  and  expenses  spent  and  incurred  by  him  in  and  about  the  due 
execution  of  this  trust.  And  upon  the  further  trust  that  if  the  said  Abby 
should  marry  and  have  living  issue,  then  and  in  such  case  the  said  James  H. 
Williams  may,  and  he  is  fully  authorized  and  empowered  to,  convey,  make 
over,  and  deliver  to  the  said  Abby,  upon  her  own  personal  receipt  only,  the 
whole  or  any  part  of  the  s^id  residue  or  trust-estate,  if  he  should,  in  his  own 
sound  discretion,  think  it  prudent,  proper,  and  for  the  best  interest  of  the 
said  Abby  so  to  do;  in  which  case  the  said  Abby 's  receipt  shall  be  his  full  and 
sufficient  release  and  discharge  therefor.  And  upon  this  further  trust  that 
the  said  James  H.  shall,  upon  the  decease  of  the  said  Abby,  convey,  deliver,  and 
pay  over  all  the  said  trust-estate  and  the  income  and  increase  thereof  remain- 
ing in  his  hands  unexpended  and  unconveyed  and  unpayed  to  the  said  Abby, 
to  the  several  persons,  and  in  the  several  proportions,  following;  that  is  to  say: 
To  the  children  of  the  said  Abby  (if  she  should  have  children)  one  equal  quar- 
ter part  thereof ;  to  Hannah  Harris,  *  *  *  one  equal  quarter  part  thereof; 
to  Henry  Hutchinson,'  etc.;  •  provided  always  that  the  said  Williams  shall 
be  entitled  to  receive  from  said  trust-estate  a  fair  and  reasonable  compensa- 
tion for  his  services  and  expenses  in  and  about  the  same,  before  distribution 
shall  be  made.  And  if  said  Abby  shall  die  during  the  life-time  of  my  v/ife, 
then  I  give,  devise,  and  bequeath,  all  the  residue  of  my  estate,  real  and  per- 
sonal, of  whatever  name  or  nature,  remaining  undisposed  of  and  unexpended 
by  my  wife  at  the  time  of  her  death,  to  the  several  persons  to  whom  I  have 
directed  the  said  Williams  to  convey  and  pay  over  the  residue  of  the  trust- 
estate  which  might  remain  in  his  hands  upon  the  decease  of  the  said  Abby,  in 
case  she  should  survive  my  wile,  as  is  hereinbefore  provided,  upon  the  same 
contingencies,  and  in  the  same  proportions,  and  so  to  their  respective  heirs 
forever.'  The  will  was  dated  January  25,  1853.  Your  petitioner  further 
shows  that  at  some  time  prior  to  January  17,  1865,  said  Polly  Robinson,  wife 
of  said  testator,  died,  and  upon  her  decease  then  came  into  the  tiands  of  said 
James  H.  Williams,  as  trustee  under  said  will,  the  sum  of  $5,201.38  in  per- 
sonal estate,  together  with  forty  shares  in  the  capital  stock  of  the  National 
Bank  of  Bellows  Palls;  that  said  James  H.  from  time  to  time  paid  over  to  said 
Abby  D.  all  the  rents,  profits,  and  income  of  said  trust-estate,  up  to  the  1st 
day  of  July,  1881;  and  in  the  exercise  of  the  discretionary  powers  vested  in 
him  by  said  will,  from  time  to  time  paid  to  said  Abby  the  sum  of  63,000  out 
v.l5A.no.6 — 13 
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of  the  principal  of  said  trust-estate,  taking  her  notes  for  that  amount,  payable 
to  him  as  such  trustee,  but  that  such  payments  were  intended  and  understood 
to  be  unconditional,  and  not  as  loans  to  be  repaid  by  said  Abby,  and  said  notes 
were  takeh  as  a  matter  of  convenience  to  himself,  and  not  as  evidence  of  in- 
debtedness by  said  Abby  to  him  as  such  trustee;  that  so^ae  time  prior  to  the 
pigment  of  said  sum  of  $3,000  or  any  portion  thereof  to  said  Abby,  she  waa 
married  to  one  James  W.  Moliere,  now  of  San  Francisco,  Cal.,  and  had  chil- 
dren by  said  marriage,  named  Florence  E.  and  James  Y.  Moliere,  who  are  in- 
fants, and  are  living  with  their  mother  at  San  Francisco.  Your  petitioner 
further  shows  that  on  the  13th  day  of  August,  1881,  said  James  H.  Williams 
died,  and  that  at  the  time  of  his  death  there  remained  in  his  hands,  as  such 
trustee,  said  forty  shares  of  bank  stock,  and  about  the  sum  of  $2,200  in  other 
property  and  securities,  and  said  promissory  notes ;  and  that  on  the  3d  day  of 
October,  1881,  upon  application  for  that  purpose,  and  due  notice  given,  your 
petitioner  was  appointed  trustee  under  said  will  in  the  place  of  said  James  H. 
Williams,  deceased,  by  the  probate  couii;  for  said  district  of  Windsor,  and  re- 
ceived as  such  trustee  the  sum  of  $2,261.53  in  personal  claims,  said  forty  shares 
of  bank  stock,  and  said  promissory  notes;  that  he  has  paid  said  Abby  the  in- 
come of  said  trust^estate,  as  the  same  has  accrued  and  become  payable,  except 
so  much  thereof  as  has  been  necessary  to  pay  the  reasonable  expenses  of  your 
petitioner,  about  the  due  execution  of  said  trust;  and  that  said  Abby  has 
from  time  to  time  applied  to  your  petitioner,  and  represented  that  she  was  in 
need  of  all  or  a  portion  of  the  principal  of  said  trust-estate,  and  requested 
the  petitioner  to  pay  to  her  portions  of  such  principal,  and  claims  that  the  pe- 
titioner as  such  trustee  may  so  exercise  the  discretionary  power  lodged  in  said 
James  H.  Williams  as  trustee  named  in  said  will.  Your  petitioner  further 
represents  that  it  is  claimed  by  several  of  the  parties  interested  in  said  trust- 
estate  adversely  to  said  Abby  D.  Moliere,  that  he  has  no  authority  or  right  to 
pay  said  Abby  any  portion  of  the  principal  of  said  trust-estate,  or  in  any  way 
to  exercise  the  discretionary  power  in  relation  thereto  lodged  in  said  James 
H.  by  the  terms  of  said  will.  The  petitioner  further  represents  that  he  is  of 
the  opinion  that  circumstances  have  already  arisen  or  may  soon  arise  when  it 
will  be  prudent,  proper,  and  for  the  best  interest  of  the  said  Abby  to  convey 
to  her  a  portion  or  all  of  said  trust-estate,  but  that  in  view  of  the  conflicting 
claims  of  the  various  parties  in  interest,  as  above  set  forth,  he  is  in  doubt  as 
to  his  right  so  to  do.  Wherefore  your  petitioner  prays  that  this  honorable 
court  may  take  cognizance  of  the  matters  herein  set  forth,  and  that  he  may 
be  authorized  and  directed  to  return  to  said  Abby  said  promissory  notes  so 
given  by  lier  to  said  James  H.  Williams,  deceased;  and  that  the  amount  so 
paid  her  by  said  James  H.  for  which  said  notes  were  given  be  credited  the  pe- 
titioner in  his  account,  and  treated  as  payments  made  by  said  James  H.  by 
virtue  of  the  discretionary  power  given  him  under  said  will.  And  that  a  de- 
cree be  made  and  entered  by  said  court  which  shall  define  and  declare  the  rights 
and  powers  of  the  petitioner  concerni ng  said  trust-estate. "  It  was  agreed  tiiat 
the  facts  alleged  in  the  petition  were  true;  and  that  James  H.  Williams,  the 
present  trustee,  was  a  son  and  one  of  the  heirs  at  law  of  Jam«s  H.  Williams, 
Sr.,  the  original  trustee.  The  probate  court  decreed — FirsU  that  the  promis- 
sory notes  given  by  Abby  D.  Moliere  to  James  H.  Williams,  the  former  trus-r 
tee,  be  given  up  to  the  said  Abby  D.  by  the  trustee,  and  that  the  amount  so 
paid  to  her  for  which  said  notes  were  be  given  credited  the  petitioner  in  his 
account,  and  treated  as  payments  made  by  said  James  H.  by  virtue  of  the  dis- 
cretionary power  given  him  under  said  will;  secondly ^  as  to  so  much  of  the 
principal  of  the  trust  fund  as  now  remains  in  the  hands  of  the  trustee,  the  in- 
come thereof  to  be  applied  during  the  life-time  of  said  Abby  D.  to  her  benefit^ 
as  stipulated  in  and  by  the  provisions  of  the  will  of  Thomas  Robinson,  and 
that  upon  the  death  of  the  said  Abby  D.  the  same  be  paid  over  by  him  or  his 
successor  to  the  lawful  representatives  of  the  persons  named  by  the  said  iesr 
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tator,  BobinsoDr  as  residaaiy  legatees  of  said  trust  fands/the  coiirt  hbidiiigf 
that  the  discretionary  power  vested  in  the  original  trustee  does  not  by  la^ 
vest  in  his  saccessor,  and  that  his  successor  has  only  power  to  pay  over  the 
income  of  the  trust  fund,  the  surplus  of  the  principal  not  paid  over  by  the 
original  trustee  under  exercise  of  his  discretionary  power  lapsing  into  the  re^ 
siduum  of  the  estate. 

L,  M.  Reed,  for  petitioner. 

The  question  is  as  to  the  powera  of  the  trustee.  The  power  given  to  James 
H.  Williams  is  a  mere  nalied  power.  It  is  not  coupled  with  any  trust  in  fa- 
vor of  said  Abby,  so  far  as  relates  to  the  subject-matter  of  the  power.  Hill, 
Trustees,  70;  Beok'a  Appeal,  9  Atl.  Rep.  942.  The  confidence  reposed  in  the 
trustee  was  strictly  personal,  and  rested  in  the  exercise  of  his  own  "sound 
discretion. "  Mere  powers  are  discretionary  with  the  donee,  and  he  may  or 
may  not  exercise  them.  2  Perry,  Trusts,  §  507;  Hill,  Trustees,  486.  So  these 
powers  can  be  exercised  only  by  those  persons  to  whom  they  are  expressly 
confided  by  the  trust  instrument,  and  they  will  not  devolve  upon  the  heir  or 
personal  representative  of  the  original  trustee,  unless  they  are  so  limited  on 
the  creation  of  the  trust;  and  where  the  authority  is  given  to  co-trustees, 
without  words  of  survivorship,  it  will  be  determined  on  the  death  of  one.  So 
trustees  appointed  by  the  court  cannot  usually  execute  powers  of  this  nature. 
Hill,  Trustees,  488;  2  Perry,  Trusts.  §§  496.  497.  Where  the  consent  of  any 
person  is  required  to  the  execution  of  a  power,  the  condition  must  be  strictly 
complied  with;  and  if  the  person  whose  consent  is  necessary  dies  before  the 
execution  of  a  power,  and  Without  having  assented,  the  power  is  gone. 
Powlea  V.  Jordan,  62  Md.  499-504.  The  statute  does  not  apply  to  discretion- 
ary trusts.  2  Perry,  Trusts,  §  500;  Tainter'y.  Clark,  18  Mete.  220;  Green- 
ough  V.  Welles,  10  Gush.  571;  Bradiford  v.  Monks,  132  Mass.  407;  Conklin  v. 
Bdgerton,  21  Wend.  430.  The  decree  of  the  probate  court  should  be  affirmed 
in  all  respects. 

W.  C  Dunton,  for  Moliere  and  wife. 

The  present  trustee  has  like  power  and  authority  to  exercise  the  discretion 
given  to  his  father  by  the  will.  The  statute  (li.  L.  §§  2291,  2292)  pro- 
vides that  w^hen  a  trustee  dies  before  the  object  for  which  he  was  appointed  is 
accomplished,  and  where  no  adequate  provision  is  made  by  the  will  to  supply 
the  vacancy,  the  probate  court  may  appoint  a  new  trustee;  and  the  trustee 
so  appointed  shall  have  the  same  authority  as  if  originally  appointed  by  the 
testator.  Nugent  v.  Oloon,  117  Mass.  219;  Bradford  v.  Monks,  132  Mass. 
405;  In  re  Schouler,  134  Mass.  426.  A  court  of  chancery.  Independent  of 
the  statute,  will,  in  certain  cases,  exercise  a  discretionary  power  confided  to 
a  trustee,  as  in  this  case.  Bull  v.  Bull,  8  Conn.  47;  Wetland  v.  Toumsend, 
33  N.  J.  Eq.  393;  Bacon  v.  Bacon,  55  Vt.  243;  Underh.  Trusts,  262  et  seq. 
The  trustee  in  this  case  should  be  authorized  and  directed  to  exercise  the  dis- 
cretion by  conveying  and  delivering  the  trust  property  to  the  cestui  que  trust, 
Mrs.  Moliere.  The  will  clearly  shows  that  it  was  the  intention  of  the  testa- 
tor that  this  trust  should  be  executed  for  the  benefit  of  the  said  Abby,  and, 
even  in  the  absence  of  a  statute  like  ours,  a  court  of  equity  never  allows  a 
trust  to  fail  for  the  want  of  a  trustee.    Tainter  v.  Clark,  13  Mete.  221. 

Veazey,  J.  The  counsel  for  the  petitioner  claims  that  the  power  conferred 
on  James  H.  Williams,  the  trustee  named  in  the  will,  to  convey,  «make  over, 
and  deliver  to  Abby  Deming  the  whole  or  any  part  of  the  trust-estate,  in  his 
discretion,  was  personal,  and  limited  to  him.  and  did  not  extend  to  his  suc- 
cessors; and  this  on  the  ground  that  such  powers  can  be  exercised  only  by 
those  persons  to  whom  they  are  confided  by  the  trust  instrument.  We  arrive 
ac  a  different  result,  even  under  the  rule  which  is  invoked.    The  devise  was 
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to  said  Wllliamat  ^and  to  his  heirs,  upon  the  trust  and  for  the  uses  and  pur- 
poses, and  with  the  powers  hereinafter  declared,  expressed,  and  given  in  rela- 
tion thereto."  Not  only  the  trust  goes  to  the  heirs,  but  the  power  also.  Fol- 
lowing the  above  quotation  are  the  clauses  directing  as  to  the  trust  and  defin- 
ing the  discretionary  power,  and  in  those  clauses  only  the  name  James  H. 
Williams  is  used;  but  it  is  perfectly  clear  that  such  mention  of  his  name  was 
not  intended  as  any  restriction  or  limitation  upon  what  preceded,  but  was 
used  as  a  mere  convenience  in  defining  both  the  trust  and  the  power  reposed 
in  the  previous  clause,  not  only  in  him,  but  in  his  heirs.  This  discretionary 
legal  power  was  in  that  clause  as  expressly  given  to  the  heirs  as  to  Williams; 
and  where  such  power  is  given  to  heirs  it  can  be  exercised  by  them.  It  was 
early  settled  that  a  power  could  be  given  to  an  unknown  person  or  class,  as  to 
the  heirs  of  a  living  man  after  his  death.  In  1  Sugd.  Powers,  146,  the  author 
says:  "There  is  a  necessity  for  trusting  persons  who  cannot  be  personally 
known,  in  order  to  effectuate  men^s  intentions  in  the  exercise  of  that  domin- 
ion which  the  law  gives  them  over  their  properties.  There  is  nothing  absurd 
in  trusting  persons  not  known ;  nothing  incongruous  or  repugnant  to  the 
rules  of  law."  In  reply  to  the  objection  that  the  power  may  devolve  on  in- 
fants,  idiots  or  lunatics,  or  such  a  number  of  female  heirs  as  will  make  thsir 
agreement  very  improbable  and  equivalent  to  a  disability,  Mr  Sugden  says: 
"  This  is  an  objection  to  authorities  coupled  with  Interests,  as  well  as  to  mere 
naked  authorities;  the  disability  is  the  same,  but  it  is  no  reason  against  the. 
creating  such  power,  that  by  accident  it  cannot  be  exercised. "  The  author  cites 
Mansell  v.  Mansell,  Wilm.  Op.  36.  In  Cole  v.  Wade,  16  Yes.  27,  the  devise 
and  bequest  was  to  two  trustees  named,  their  executors,  administrators,  and 
assigns.  The  disposition  contained  a  mixture  of  trust  and  power.  The  mas- 
ter of  the  rolls.  Sir  William  Grant,  said:  "Though  it  seems  very  incongru- 
ous and  inconsequential  to  extend  to  unknown  and  unascertained  persons  the 
power  which  personal  knowledge  and  confidence  had  induced  the  testator  to 
confide  to  his  original  trustees  and  executors,  yet  I  am  not  authorized  to  strike 
these  words  out  of  the  will  upon  the  supposition,  though  not  improbable,  that 
they  were  introduced  in  this  part  by  inadvertence  and  mistake.  I  do  not  ap- 
prehend that  a  bequest  actually  made,  or  a  power  given,  can  be  controlled  by 
the  reason  assigned.  The' assigned  reason  may  aid  in  the  oonstructiou  of 
doubtful  words,  but  cannot  warrant  the  rejection  of  words  that  are  clear." 
In  that  case  there  was  a  question  as  to  the  effect  of  the  words,  which  does  not 
exist  in  this  case  at  bar.  The  trustee  named  in  the  will  is  dead,  and  this  pe- 
titioner is  one  of  his  heirs,  and  has  been  appointed  trustee,  but  there  are  other 
heirs,  therefore  they  should  also  be  appointed  trustees.  Upon  this  construc- 
tion of  the  will,  there  is  no  occasion  for  invoking  the  aid  of  our  statutes  ap- 
plicable to  the  case  of  the  appointment  of  new  trustees,  (section  2291, 2922, 
B.  L.)  No  question  is  or  could  properly  be  made  but  that  the  first  branch 
of  the  decision  of  the  probate  court  was  correct,  which  related  to  certain  notes 
which  said  Abby  Deming  gave  the  trustee;  but  as  to  the  second  branch  there 
was  error. 

The  judgment  of  the  county  court  is  therefore  reversed,  with  costs  to  the 
defendant,  to  be  paid  out  of  the  trust  fund,  to  be  certified  to  the  probate  court. 


(60  vt  CM) 

TiTTEMORE  et  UX.  «.  LABOUNTT. 

(Supreme  Court  of  Vermont,    Orleans.    September  24, 1888.) 

Bbplbvin— Right  to  Maiktain-^Riobt  of  Possession. 

PlaintifTs  father  gave  her  a  colt,  but  possession  thereof  never  passed,  and  mean- 
while the  father  died.  His  administrator  deUvered  the  colt  to  plaintin's  brother, 
QI>on  his  offer  to  keep  it  for  her.  but  gave  him  no  authority  to  seU  it,  and  afterwards 
authorized  plaintiff's  husband  io  take  possession,  in  right  of  his  wife.    Held  that^ 
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whether  the  title  was  in  plaintiif  or  in  the  eetste,  plaintiif  conld  reoover  b*  re> 
plevln  against  the  vendee  of  the  brother,  who  had  neither  title  nor  right  of  poa- 
session. 

Exceptions  from  Orleaos  county  court;  before  Justice  Yeazet. 

Replevin  for  a  colt.  Judgment  for  the  defendant  for  a  return  of  the  prop- 
erty. The  plaintiffs  claimed  the  colt  was  the  property  of  the  plaintiff  wife, 
who  was  the  daughter  of  Alpheus  Harding,  who  deceased  in  1884.  The  said 
plaintiff  husband  testified  that  said  Alpheus  gave  the  colt  to  bis  wife.  The 
court  found :  There  was  other  evidence,  not  objected  to  and  undisputed,  tend- 
ing to  show  a  gift  of  the  colt  by  the  said  Alpheus  to  his  said  daughter,  but 
without  any  deli^'ery  of  the  same  to  her.  Upon  this  latter  evidence  alone 
the  court  find  the  fact  of  a  gift,  without  delivery  of  possession,  and  that  it 
was  understood  in  the  family  of  the  said  Alpheus  and  by  the  brothers  of  the 
said  Florence  that  this  colt  was  given  to  said  Florence,  and  belonged  to  her. 
In  the  administration  of  the  estate  of  the  said  Alpheus,  it  became  necessary 
to  sell  the  personal  property  of  the  estate,  and  when  the  administrator  was 
making  up  a  list  of  the  personal  property  for  sale,  said  Ff^ank  Harding,  a 
brother  of  Florence,  offered  to  take  the  colt,  and  keep  it  for  her.  The  ad-< 
ministrator  understood  that  the  colt  had  been  given  to  said  Florence  as  afore- 
said, and  thought,  if  the  colt  was  hers,  he  did  not  want  anything  to  do  with 
it,  and  so  let  Frank  take  it  upon  bis  offer  so  to  do.  He  gave  no  permission 
to  Frank  to  sell  the  colt,  and  did  not  expect  he  would  sell  it,  but  that  he  would 
keep  it  for  his  sister,  if  it  should  turn  out  that  she  bad  a  legal  right  to  have 
it.  Frank  afterwards  sold  the  colt  to  the  father  of  the  defendant,  and  the 
father  subsequently  sold  it  to  the  defendant.  When  the  father  bought  it,  he 
had  been  informed  that  the  colt  belonged  to  said  Florence,  and  so  told  Frank 
Harding;  but  Frank  denied  this,  and  said  the  colt  had  always  been  his. 

Crane  &  Alfred^  for  plaintiffs.    Edwards  &  Burkes  for  defendant. 

Ross,  J.  On  the  facts  found  Frank  Harding  had  no  authority  to  sell  the 
colt  to  the  defendant's  father.  Hence  the  father  obtained  no  title  to  the  colt 
by  the  purchase,  and  conveyed  none  by  his  sale  to  the  defendant.  The  de- 
fendant, therefore,  held  the  colt,  at  the  time  this  suit  was  brought,  without 
title  or  right  to  its  possession.  The  title  to  the  colt  and  right  to  its  posses- 
sion at  that  time  were  either  in  the  plaintiff  wife  or  in  the  estate  of  her  father, 
Alpheus  Harding.  For  the  purposes  of  this  suit  it  is  unimportant  to  de- 
termine in  which  the  title  and  right  of  possession  existed.  If  they  were  in 
the  estate,  the  administrator  of  the  estate  authorized  the  plaintiff  husband  to 
take  possession  of  the  colt  for  and  in  the  name  of  the  plaintiff  wife.  Hence 
the  plaintiff  wife  had  the  right  to  the  possession  of  the  colt,  if  the  title  was 
then  in  the  estate.  Right  to  the  possession  of  the  colt  against  the  defendant 
was  all  that  the  plaintiffs  were  obliged  to  show  to  entitle  them  to  maintain 
the  suit.  Wilder  v.  Stafford,  30  Vt.  399;  WilU  v.  Barrister,  36  Vt.  220; 
Spragtte  v.  Clark,  41  Vt.  6.  The  only  contention  made  by  the  defendant's 
counsel  in  this  brief  is  that  inasmuch  as  Alpheus  Harding  never  delivered  the 
colt  to  the  plaintiff  Florence  £.,  the  gift  remained  executory,  and  inoperative 
to  convey  the  title.  It  is  elementary,  and  abundantly  supported  by  the  au- 
thorities cited  by  the  defendant's  counsel,  that  to  create  a  valid  gift  of  per- 
sonal property  inter  vivos,  the  possession  of  the  property  must  be  transferred 
to  the  donee,  in  person,  as  to  some  one  other  than  the  donor,  for  the  donee; 
and  that  thf'  donor's  statement,  however  clear  and  strong  that  he  gives  the 
,  property,  legally  amounts  to  no  more  than  a  promise  to  give,  wholly  insuf- 
ficient to  transfer  the  title  from  the  donor  to  the  donee.  But,  as  we  have  al- 
ready said,  the  determination  of  this  question  is  immaterial;  for  if  the  title 
still  remained  in  the  estate,  the  administrator  had  authorized  the  plaintiff 
husband  to  take  possession  of  the  colt  for  and  in  the  name  of  his  wife,  which 
Is  ample  to  entitle  the  plaintiffs  to  maintain  the  suit  against  the  defendant. 
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who  has  neither  title  nor  right  to  possession.  The  other  questions  raised  on 
the  trial  have  not  been  insisted  upon.  The  judgment  of  the  county  court  is 
reversed,  and  judgment  rendered  for  the  plaintiffs  for  one  cent  damages,  and 
their  costs. 


(60  Vt.  664) 

Eddy  v.  Kinney  et  aZ.* 

(Supreme  Court  of  Vermont,    Washington.    September  25, 1888.) 

Fences — Division  Fences — CJontributory  Neolioence. 

Under  R.  L.  Vt.  §  8184,  making  a  person  bound  to  support  his  proportion  of  a  di- 
vision fence  liable  for  damages  to  the  adjoining  owner,  caused  by  neglect  of  such 
duty,  one  is  not  guilty  of  contributory  negligence  in  turning  his  cattle  into  his  past- 
ure, although  he  nas  knowledge  that  the  division  fence  of  an  adjoining  land-owner 
is  insufficient,  and  that  if  his  cattle  should  escape  into  such  owner's  field  they 
would  be  liable  to  injury. 

Exceptions  from  Washington  county  court;  before  Justice  Taft. 

Action  on  the  case  for  negligence.  Trial  by  jury,  September  term.  1887. 
Verdict  for  the  plaintiff.  The  parties  were  adjoining  land-owners  of  occu- 
pied lands  in  Marshfield,  Yt.  The  Montpelier  &  Wells  liiver  liailroad  crossed 
said  lands.  The  lands  of  the  patties  were  separated  by  a  fence,  which  was 
legally  divided.  There  was  a  fence  between  the  plaintiff's  land  and  the  rail- 
road track,  but  none  between  the  track  and  the  defendants'  land.  The  part 
of  the  fence  between  the  parties'  lands,  which  the  defendants  were  bound  to 
keep  in  repair,  was  insufficient,  and  out  of  repair.  By  reason  of  such  insuffi- 
ciency the  plaintiff's  cattle  escaped  from  his  pasture,  over  the  defendants' 
fence,  over  into  the  latter's  pasture,  and  from  thence  strayed  onto  the  railroad 
track,  and  were  killed.  The  loss  from  such  killing  is  sought  to  be  recovered 
in  this  action.    The  above  (acts  were  not  contested. 

Heath  &Fay,  for  defendants. 

It  was  the  duty  of  the  plaintiff,  if  he  knew  of  the  insufficiency  of  the  fence, 
to  liave  given  the  notice  provided  for  by  section  3184,  H.  L.,  and  built  the 
fence;  and  in  failing  to  do  so  It  was  negligence.  In  Massachusetts,  under 
a  statute  very  similar  to  ours,  it  has  been  held  negligence  to  turn  cattle  into 
a  pasture  insufficiently  fenced,  even  though  it  be  the  duty  of  another  to  fence 
it,  if  the  want  of  fence  be  known  to  the  one  turning  them  in.  Pub.  St. 
Mass.  c.  36,  §§  1-4;  Lyons  v.  Merrick,  105  Mass.  71.  Contributory  negli- 
gence is  a  defense.  Shear  &  K.  Neg.  §  25;  Whart.  Neg.  §  300;  JBurdick  v. 
Worrall,  4  Barb.  596;  Heil  v.  Qlanding,  42  Pa.  St.  493;  Beatty  v.  Oilmore^ 
16  Pa.  St. 463;  Briggs  v.  Qui/ford,  8  Vt.  264;  Trow  v.  Railroad  Co.,  24  Vt. 
487;  ffassa  v.  Junger,  15  Wis.  598;  Saxton  v.  Bacon,  31  Vt.  540.  Wh/ether 
the  plaintiff  was  negligent  or  not  was  a  question  for  the  jury.  Allen  v.  Han- 
cock, 16  Vt.  230;  Willard  v.  Finard,  44  Vt.  34;  Hill  v.  New  Haven,  37  Vt. 
510;  Hyde  v.  Jamaica^  27  Vt.  443.  The  evidence  was  admissible  to  show 
the  plaintiff's  knowledge  of  the  insufficiency  of  the  fence. 

J,  P,  Lamson,  for  plaintiff. 

The  action  is  founded  on  section  3184  of  the  Revised  Laws.  The  rights  of 
the  plaintiff  have  been  fully  determined  under  this  statute  by  this  court. 
Saxton  V.  Bacon,  31  Vt.  540;  8orenbei'ger  y,  Houghton,  40  Vt.  150;  I^eenan 
V.  Cavanaugh,  44  Vt.  268.  The  law  of  contributory  negligence  does  not  ap- 
ply. The  plaintiff,  having  complied  with  the  statute,  owed  the  defendants 
no  duty.    The  damage  was  the  direct  result  of  the  defendants'  negligence. 

Boss,  J.  The  un controverted  facts,  shown  by  the  plaintiff,  entitled  him  to 
a  judgment  unless  the  offered  testimony  of  the  defendants  was  admissible. 

>  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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The  parties  own  adjoining  occupied  lands,  between  which  the  fence  was  di- 
vided. The  defendants'  portion  of  the  division  fence  was  insuflScient,  and 
out  of  repair.  The  plaintiffs'  cattle  escaped  from  his  pasture  over  the  insuffi- 
cient portion  of  the  defendants*  fence,  and  were  injured.  The  defendants 
offered  to  show  that  the  plaintiff  knew  of  the  insufficiency  of  the  defendants' 
portion  of  the  division  fence,  and  of  the  liability  of  his  cattle  to  be  injured  if 
they  escaped  from  his  pasture  over  the  insufficient  fence,  and  so  was  guilty  of 
contributory  negligence  by  turning  the  cattle  into  his  own  pasture.  The 
court  rejected  the  offered  testimony,  and  the  rejection  is  the  error  complained 
of.  It  is  provided  by  section  3184,  R,  L.:  "When  a  person  bound  to  support 
a  proportion  of  a  division  fence  does  not  make  or  maintain  his  proportion,  he 
shall  be  liable  for  damages  done  to  or  suffered  by  the  opposite  party  in  conse- 
quence of  such  neglect;  and  a  person  who  thus  sustains  damage  may,  after 
ten  days  from  the  time  notice  is  given  to  the  opposite  party,  make  or  put  in 
repair  the  fence,  and  recover  of  the  opposite  party  damages  arising  from  the 
neglect  with  the  expense  of  building  or  repairing  the  fence."  This  section  of 
the  law  was  enacted  in  1853.  It  has  been  several  times  before  this  court  for 
consideration.  Saxton  v.  Bacon,  31  Vt. 540;  Sorenherger  v.  Houghton,  40  Vt. 
150;  Keenan  v.  Cavanaugh,  44  Vt.  268,  It  has  always  been  treated  as  deter- 
mining the  rights  ot  the  parties.  In  Saxton  v.  Bacon,  supra,  it  was  con- 
tended that  the  party  injured  could  only  recover  in  pursuance  with  the  terms 
of  the  statute,  and  upon  it;  but  it  was  held  that  he  might  recover  for  the  in- 
jury in  a  common-law  action.  The  contention  of  the  defendant  that  the 
party  injured  must  give  the  notice,  and  build  or  repair  the  fence  before  he 
could  recover,  was  denied.  It  has  also  been  held  that  it  is  not  necessary 
for  the  plaintiff  to  show  that  his  proportion  of  the  division  fence  was  legally 
sufficient  to  entitle  him  to  recover  if  he  showed  that  his  cattle  escaped  over 
the  insufficient  proportion  of  the  fence  which  the  defendant  was  bound  to 
maintain.  Sorenherger  v.  Houghton,  40  Vt.  150.  All  the  cases  proceed 
upon  the  theory  that  when  the  parties  have  once  divided  and  built  the  divis- 
ion fence,  each  as  against  the  other  has  the  right  to  assume  that  the  other  has 
claimed  to  discharge  his  legal  duty  in  that  behalf,  and  has  the  right  to  occupy 
his  own  lands.  Such  occupant  is  under  no  duty  in  regard  to  the  sufficiency 
of  the  other's  proportion  of  the  division  fence.  His  occupancy  of  his  own 
land,  although  in  his  judgment  tiie  other  has  not  fully  discharged  his  legal 
duty  in  maintaining  his  portion  of  the  division  fence,  cannot  be  said  to  be 
strictly  contributory  negligence.  He  has  the  right  to  occupy  his  own  land. 
He  owed  the  defendants  no  duty  to  refrain  from  occupying  it.  He  was  under 
no  duty  to  put  the  defendants'  proportion  of  the  fence  in  legal  repair.  By 
the  terms  of  the  statute  he  could  not  do  it  until  after  he  had  sustained  an  in- 
jury. In  the  exercise  of  the  right  to  occupy  his  own  pasture,  the  plaintiff's 
cattle  were  placed  in  a  position  where  they  might  be  injured  through  the  de- 
fendants' neglect  to  discharge  his  legal  duty  in  maintaining  his  proportion  of 
the  division  fence.  To  hold  that  such  occupancy  is  negligence  contributing 
to  the  escape  of  the  cattle  is  a  non  sequitur.  As  well  might  it  be  held  that 
the  use  of  a  defective  highway  by  a  traveler,  however  prudently,  is  negli- 
gence contributing  to  whatever  injury  he  may  receive.  Such  holding  would 
compel  every  adjoining  occupant  to  judge  of  and  determine  the  legal  sufficiency 
of  the  other's  proportion  of  the  fence,  and,  if  he  judged  it  insufficient,  to 
occupy  his  own  land  at  his  peril.  This  is  counter  to  the  language  and  spirit 
of  the  statute  which  makes  the  adjoining  proprietor,  whose  duty  it  is  to 
maintain  a  portion  of  the  division  fence,  liable  to  the  other  adjoining  pro- 
prietor for  damages  done  to  or  suffered  by  him  in  consequence  of  his  neglect 
to  discharge  that  duty.  The  spirit  and  language  of  the  statute,  and  of  the  de- 
cisions of  this  court  construing  it,  uphold  the  decision  of  the  county  court  in 
rejecting  the  offered  testimony.    The  judgment  is  affirmed. 
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(eO  Vt  530) 

Bates  v,  Bassett. 
(Supreme  Cov/rt  of  Vermont    Washington.    September  24, 1888.) 

1.  Towns— Taxation— TowN-HonsBS— Fitting  up  Past  as  an  Ofbsa  Housk. 

Under  the  proviBlons  of  B.  L.  Vt.  §  2751,  authorising  towns  to  vote  monev  for  neo- 
essary  incidental  purposes,  a  town,  whose  town-house  has  been  damaged  by  the  el- 
ements, may  elect  to  build  a  new  one,  and  may  fit  up  and  rent  part  of  it  as  an  opera 
house,  if  the  primary  object  of  the  building  is  for  municipal  purposes. 

2.  Same— Repair  of  Ou)  House  for  Rental. 

Such  town  may  repair,  fit  up,  and  rent  the  old  building,  although  it  could  not 
originally  have  built  it  for  purposes  of  rental. 

Exceptions  from  "Washington  county  court;  before  Justice  Taft. 

This  was  an  action  of  replevin  for  one  cow,  etc.,  taken  by  the  def-^ndant  by 
virtue  of  his  warrant  as  constable  and  collector  of  taxes.  Plea  of  j  ustification 
that  the  property  was  taken  on  a  rate  bill  and  warrant  by  the  defendant  as 
collector  of  taxes.  Exceptions  by  the  plaintiff.  It  appeared  that  the  town  of 
Barre  owned  au  old  town-hall  in  the  second  story  of  a  building,  the  lower  story 
of  which  was  owned  by  another  party;  that  in  the  winter  of  1885*  from  the 
accumulations  of  snow  on  the  roof,  the  town-hall  building  was  crushed  in, 
completely  destroying  the  walls  of  that  part  of  the  S(?cond  story  belonging  to 
the  town;  that  the  selectmen,  under  a  vote  of  the  town,  repaired  the  hall,  by 
putting  walls,  dividing  the  hall,  by  partitions,  into  several  rooms,  and  rented 
them.  The  court  found  that  the  old  town -hall  was  not  and  is  not  needed  or 
used  for  any  purposes  of  the  town,  and  that  the  same  was  not  necessary  or 
incidental  to  any  use  of  the  town.  That  the  said  old  town-hall  was  refitted 
and  repaired  by  the  said  town  of  Barre  at  an  expense  of  over  $2,500,  for  the 
purpose  of  renting  the  same.  That  the  same  are  now  rented  to  various  par- 
ties, for  a  term  of  years,  by  written  leases,  and  the  town  of  Barre  receives  and 
takes  the  rent  for  the  same.  We  find  that  it  would  have  been  as  profitable 
for  the  town  in  the  end  to  have  sold  their  interest  in  the  old  town-hail,  instead 
of  repairing  and  renting  it.  That  in  regard  to  the  new  town-hall  the  court 
find  that  the  building  could  have  been  built  for  all  the  suitable  and  reasonable 
uses  of  the  town,  without  being  built  in  the  manner  and  purposes  set  forth  in 
the  statement  referred  to.  It  is  at  the  present  time  a  profitable  investment. 
We  cannot  find  whether  it  will  so  continue  or  not.  We  think  a  town-hall, 
suitable  and  proper  for  the  town,  could  have  been  built  without  building  any 
part  or  portion  of  it  for  rental  purposes,  and  as  profitable  for  the  town.  That 
the  money  expended  in  repairing  the  old  town-hall,  together  with  the  build- 
ing of  the  new  town-hall,  and  the  fitting  up  of  the  same  with  scenery,  heat- 
ing apparatus,  and  both  together  went  in  to  make  up  a  portion  of  the  indebt- 
edness of- said  town  of  Barre,  for  the  payment  of  which  a  tax  was  levied 
against  the  plaintiff,  and  his  property  distrained,  and  was  included  in  the  tax 
so  assessed  against  the  plaintiff.  The  court  also  found,  among  other  things, 
that  the  facts  in  the  following  statement,  signed  by  the  defendant,  were  true. 
That  said  building  so  erected  by  said  committee  is  built  of  solid  brick  walls, 
is  two  stories  high,  with  basement  underneath  the  whole  of  said  building. 
That  said  basement  is  divided  into  five  apartments  or  rooms.  In  one  of  them 
is  the  apparatus  for  heating  the  whole  building,  and  the  other  four  are  rented 
to  several  parties  for  a  term  of  years.  And  none  of  them  are  required  or  used 
by  the  town.  And  while  one  of  them  might  be  used  as  a  storage  room  for 
the  road-machine,  spile-driver,  and  other  town  property,  it  is  found  that  the 
same  can  be  housed  elsewhere  at  one-fourth  of  the  rental  value  of  one  of  said 
rooms.  That  the  first  story  of  said  building  was  divided  into  four  apartments 
or  rooms.  The  first  is  used  for  a  post-office,  and  a  small  room  finished  off  in 
the  rear  of  said  office  is  occupied  by  the  town  and  village  derk  and  treasurer, 
and  contains  the  safes  and  records  of  the  town,  and  said  roomisasnoiall  room, 
not  over  20  feet  square,  and  of  little  value  with  the  rental  of  said  town,  and 
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the  fair  renta]  of  the  town  will  not  exceed  $50  per  jear.  The  annual  rental 
of  the  first  story  and  basement  is  about  91,800.  The  Becond  story  of  the  build- 
ing is  finished  off  for  a  town-hall,  or,  as  it  is  generally  known,  as  the  "Opera 
House."  The  hall  was  built  and  finished  off  for  a  town  hall  and  an  "opera 
house."  Several  dressing-rooms  and  closets  were  fitted  for  the  accommoda- 
tion of  theatrical  troupes.  "It  is  agreed  that  the  old  site  is  centrally  located, 
and  easily  accessible,  and  that  it  could  have  been  rebuilt  and  furnished  at  an 
expense  to  the  town  of  not  exceeding  five  thousand  dollars,  so  that  the  same 
would  have  been  as  safe  and  as  convenient  to  the  voters  of  said  town  assem- 
bled in  freeman's  and  town-meeting  for  the  transaction  of  the  business  of  the 
town  as  in  the  new  ball,  but  would  not  be  as  convenient,  desirable,  or  valu- 
Hble  to  rent  for  theatrical,  operatic,  or  other  purposes."  The  new  building 
t*ost  over  $29,000.  The  selectmen  purchased  scenery  for  the  stage  in  the  hall 
at  an  expense  of  $413.50,  and  whole  expense  of  fitting  up  the  stage  was  8850. 
The  population  of  Barre  is  rapidly  increasing.  The  town  was  obligated  to  a 
third  party  to  keep  the  walls  of  the  second  istory,  and  the  roof  of  the  building 
in  which  the  old  hall  was  situated,  in  good  repair* 

John  9*  Wing,  for  plaintiff. 

A  municipal  corporation  can  lay  no  taxes,  unless  the  power  be  plainly  and 
unmistakably  conferred.  2  Dill.  Mun.  Corp.  g  763;  4  Wait,  Act.  &  Def .  621 ; 
Caldwell  v.  Rupert,  10  Bush,  179;  Kniper  v.  LouUvWe,  7  Bush,  599;  In  re 
Methodist  Church,  66  N.  Y.  395;  Sewall  v.  St.  Paul,  20  Minn.  511.  (Gil.  459;) 
Vance  v.  Little  Hock,  80  Ark.  439;  Heine  v.  Commissioners,  19  Wall.  660; 
Daily  v.  Stoope,  47  Miss.  367;  Waterliouse  v.  Board,  etc,,  8  Heisk.  857; 
Wheatly  v.  Covington,  11  Bush,  18.  And  then  only  for  a  public  purpose. 
Alien  V.  Jay,  60  Me.  124;  Affsociation  v.  Topeka,  20  Wall.  664;  MtCulloch 
V.  Maryland^  4  Wheat.  431;  Brodhead  v.  Miltoaukee,  19  Wis.  658;  Weiamtr 
V.  Douglas,  4  Hun,  201;  In  re  Market  St.,  49  Gal.  546;  Cooley,  Constj  Llm. 
479;  In  re  Mayor,  11  Johns.  80;  Camden  w  Allen,  26  N.  J.  Law,  398;  Han- 
son v.  Vernon,  27  Iowa,  28.  If  the  defendant  can  justify  under  the  vote  of 
the  town,  it  can  be  only  under  section  2751,  B.  L.  If  any  of  the  items  fur- 
nished by  the  town  were  not  "necessary  incidental  expenses,"  the  whole  tax 
was  void.  Drew  v.  Davis,  10  Vt.  506;  Bangs  v.  Snow,  1  Mass.  181;  Stetson 
V.  Kempton,  13  Mass.  272;  Libby  v.  Bumham,  15  Mass.  144;  Johnson  v. 
Colburn,  36  Yt.  693.  Municipal  corporations  have  power  to  fit  up  a  building 
for  municipal  purposes.  People  v.  Harris,  4  Cal.  9;  4  Wait,  Act.  &  Def.  614. 
A  city  cannot  erect  buildings  for  business  purposes.  Worden  v.  New  Bed- 
ford,  131  Mass.  23;  Oliver  v.  Worcester,  102  Mass.  489;  Hill  v.  Boston,  122 
Mass.  844;  French  v.  (^incy,  3  Allen,  9.  Nor  purchase  land  to  stop  litiga- 
tion. Place  V.  Providence,  12  R.  I.  1.  As  bearing  upon  this  question,  see 
Hazen  v.  Strong,  2  Vt.  427;  Briggs  v.  Whipple,  6  Vt.  95;  Drew  v.  Davis,  10 
Vt.  506;  Van  Sicklm  v.  Burlington,  27  Vt.  70.  The  case  of  Beaty  v.  Jrnow>- 
ler,  4  Pet.  163,  will  tend  to  explain  and  limit  "incidental  expenses."  Hood  v. 
Mayor,  1  Allen,  103;  Vincent  v.  Nantucket,  12  Gush.  103;  Lemon  v.  Newton, 
134  Mass.  476.  The  town  had  no  right  to  repair  the  old  hall.  The  new  town- 
hall  wa»  not  built  in  good  faith  for  municipal  purposes,  but  for  an  opera  house, 
stores,  etc. 

E.  W.  Bisbee  and  S.  C.  Shurtleff,  for  defendant. 

Towns  are  authorized  by  statute  to  provide  a  suitable  place  for  holding  its 
meetings,  and  for  other  purposes  incidentally  connected  with  the  business  of 
the  town.  K.  L.  §  2751.  The  building  of  the  town-hall  comes  clearly  within 
section  2751,  R.  L.  Van  Sicklin  v.  Burlington,  27  Vt.  70;  1  Dill.  Mun.  Gorp. 
§§  91, 463.  The  population  of  Barre  is  rapidly  increasing,  and  it  had  a  right, 
and  it  was  its  duty,  to  provide  for  its  prospective  wants.  Oreenbanks  y. 
Boutwell,  43  Vt.  207;  French  v.  Quincy,  3  Allen,  9;  SpatUding  v.  LoweiU, 
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23  Pick.  71,  80;  Willard  v.  Newhuryport,  12  Pick.  280;  SUvens  v.  Kent,  26 
Vt.  511;  Hill  V.  Boston,  122  Mass.  344;  Worden  v.  New  Bedford,  131  Mass. 
23;  Bell  v.  Plattville,  36  N.  W.  Rep.  831;  Reynolds  v.  Mayor,  8  Barb.  597; 
Greeley  v.  People,  60  111.  20;  Eddy  v.  JfiV^ou,  43  Yt.  362.  It  was  for  the 
town  to  judge  whether  to  repair  the  old  hall  or  build  a  new  one.  The  facts 
show  that  the  town  acted  in  good  faith. 

Powers,  J.  It  is  undeniably  true  that  towns  have  no  power,  in  the  ab- 
sence of  special  statutory  authority,  to  levy  taxes  upon  their  inhabitants.  It 
is  undeniably  true  that  under  such  statutory  authority  they  are  limited  to 
taxation  for  municipal  or  public  purposes.  It  is  undeniably  true  that  in  the 
care,  preservation,  and  management  of  their  property,  whether  it  consists  of 
buildings,  tools,  road-macliines,  or  anything  else,  they  not  only  have  the  clear 
right,  but  in  justice  to  the  tax-payers  are  in  duty  bound,  to  act  with  the  dis- 
cretion of  a  prudent  and  provident  owner.  Towns  have  the  clear  right  to 
build  town-houses  for  the  accommodation  of  its  meetings,  and  for  its  munici- 
pal officers.  Expenditures  for  such  purposes  are  proper  incidental  expenses 
within  the  range  of  section  2751,  B.  L.  In  this  case  the  town  was  confronted 
with  a  calamity  which  compelled  a  choice  between  building  a  new  town-house 
or  repairing  the  old  one.  It  might  lawfully  do  either.  It  elected  to  build  a 
new  one.  The  building  of  tlie  new  one  was  an  object  of  a  public  character 
which  made  taxation  for  the  purpose  lawful.  Having  the  power  to  impose 
taxation  for  the  new  building,  the  town,  in  legal  meeting,  is  the  only  umpire 
to  decide  how  much  it  will  expend  in  such  building.  We  do  not  say  that  the 
discretion  of  the  majority  of  the  voters  is  unlimited  in  respect  to  a  proposed 
expenditure  for  a  proper  municipal  purpose.  Cases  may  be  easily  conceived 
when  a  majority  might  vote  an  excessive  tax  from  a  reckless  disregard  of  all 
rules  of  prudence.  But  courts  do  not  undertake  to  set  up  their  own  views  of 
the  propriety  of  municipal  action  as  the  standard  by  which  to  try  the  action 
of  a  town,  in  the  exercise  of  a  power  lodged  with  it  by  the  law,  but  leaves  the 
exercise  of  such  power  just  where  the  legislature  has  left  it,  in  the  discretion 
of  the  voters,  until  it  is  seen  that  the  discretion  is  abused  by  a  willful  perver- 
sion of  the  power  to  illegal  ends,  or  an  abuse  of  its  exercise  that  demands  re- 
straint. The  town  of  Barre  might  well  anticipate  its  prospective  needs  in 
providing  itself  with  a  new  town-hall.  It  was  not  tied  down  to  the  iron  rule 
of  absolute  necessity  in  determining  the  kind  or  style  of  its  town-hall.  But 
it  might  build  fitly,  according  to  its  ability  and  according  to  its  manifest  des- 
tiny. It  plight  provide  such  conveniences  and  improvements  as  prudent  peo- 
ple customarily  employ  in  the  day  and  generation  in  which  it  builds.  If 
steam  heating  is  thought  superior  to  the  old-fashioned  fire-place,  if  the  in- 
troduction of  water  into  the  building  conduces  to  health  as  well  as  cleanliness, 
both,  manifestly,  are  proper  furnishings  to  the  new  building.  The  fitting  up 
of  rooms  for  rent  was  an  expense  incidental  to  the  building  of  the  town-hall. 
The  town  has  no  right  as  a  primary  purpose  to  erect  buildings  to  rent;  but  if, 
in  the  erection  of  its  hall  for  its  proper  municipal  uses,  it  conceives  that  it  will 
lighten  its  burdens  to  rent  part  of  its  building,  whereby  an  income  is  gained, 
no  sound  reason  is  suggested  why  it  may  not  do  so.  The  true  distinction 
drawn  in  the  authorities  is  this:  If  the  primary  object  of  a  public  expendi- 
ture is  to  subserve  a  public  municipal  purpose,  the  expenditure  is  legal,  not- 
withstanding it  also  involves  as  an  incident  an  expense,  which,  standing 
alone,  would  not  be  lawful.  But  if  the  primary  object  is  not  to  subserve  a 
public  municipal  purpose,  but  to  promote  souie  private  end,  the  expenditure 
is  illegal,  even  though  it  may  incidentally  serve  some  public  purpose.  This 
is  the  test  where  good  faith  is  exercised  in  making  the  expenditure.  If  a 
public  purpose  is  set  up  as  a  mere  pretext  to  conceal  a  private  purpose,  of 
cqurse  the  expenditure  is  illegal  and  fraudulent.  There  is  nothing  in  this 
case  that  invalidates  the  action  of  the  town  in  building  its  new  town-halU 
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Spatdding  v.  Lowelh  28  Pick.  71.  Having  elected  to  build»  the  town  had 
on  its  hands  an  old  building.  In  the  exercise  of  what  seemed  to  them  to  be 
a  wise  discretion,  the  voters  decided  to  repair  it  for  rental  purposes.  This  is 
said  to  be  illegal.  It  would  be  if  the  primary  object  was  to  invest  money  in 
a  building  to  rent.  The  town  could  not  purchase  a  building  for  rental  pur* 
poses  solely.  But  here  the  town  absolutely  owns  a  building  purchased  or 
erected  for  its  proper  municipal  purposes.  It.no  longer  has  use  for  it  for  mu- 
nicipal purposes.  Must  it  sacrifice  its  property,  or  may  it  not  do  with  it  what 
a  prudent  man  would  do  with  such  a  building?  Suppose,  in  a  few  years,  its 
road-machine  is  supplanted  by  some  improved  machine,  which  it  deems  it 
well  to  purchase,  could  it  not  keep  its  old  one  in  repair  to  rent  advantage- 
ously to  others?  It  is  no  answer  to  say  that  the  town  would  in  the  long  run 
be  as  well  off  to  give  away  its  old  building.  The  question  was  one  for  the 
town  to  decide  for  itself,  and  its  decision,  made  in  good  faith,  is  final.  The 
numerous  cases  cited  in  the  defendant's  brief  fully  support  the  conclusions 
here  reached.    Judgment  affirmed. 


(60  vt.  581) 


Wilbur  «.  Flannery  et  cU.^ 

{Supreme  Court  of  Vermont    Chittenden.    September  34, 1888.) 

GARinsHMBNT— Trustee  Process— Propbrtt  Subject  to— Public  Officers. 

In  Vermont,  money  in  the  possession  of  the  clerk  of  the  county  court,  paid  to  him 
under  a  decree  of  the  court  of  chancery,  is  attachable  on  trustee  process,  when  the 
puri>08e  of  the  legal  custody  has  been  accomplished,  and  the  only  duty  of  the  clerk 
is  to  pay  the  money  to  the  defendant. 

Exceptions  from  Chittenden  county  court;  before  Justice  Rowell. 
Trustee  process.    Heard  on  a  commissioner's  report .    Judgment  against  the 
principal  defendant,  and  judgment  j9ro/orma  that  the  trustee  be  discharged. 

X.  F,  Wilbur  and  W,  L.  Bumap,  for  plaintiff. 

The  statute  of  this  state  subjects  every  person  to  the  trustee  process  having 
any  goods,  effects,  or  credits  of  the  principal  defendant  intrusted  or  deposited 
in  his  hands  or  possession,  or  which  shall  come  to  his  hands  or  possession  after 
the  service  of  the  writ,  and  before  disclosure  is  made.  R.  L.  §§  1068,  1071, 
1079;  Uurlburt  v.  Hicks,  17  Vt.  197;  Dickinson  v.  Dickinson,  59  Vt.  682, 10 
Atl.  Rep.  821;  Corey  v.  Powers,  18  Vt.  587.  The  principal  defendant  could 
have  maintained  an  action  for  money  had  and  received  against  the  trustee  for 
these  funds,  eapeciallyafter  demand.  Prentiss  v.  Bliss,  4  Vt.  515;  Denton  v. 
Livingston,  9  Johns.  96;  Dale  y.  Birch,  3  Camp.  347;  Longdill  v.  Jones,  1 
Starkie,  346;  State  v.  St.  Johmbui-y,  59  Vt.  337,  10  Atl.  Rep.  531;  ffoyt  v. 
Stoift,  13  Vt.  129;  Hutchins  v.  Uawley,  9  Vt.  295.  Officers,  clerks  of  court, 
etc.,  are  amenable  to  trustee  process  after  the  final  order  of  the  court  as  to  the 
funds  has  passed.  Adams  v.  Barrett,  2  K.  H.  374;  Drake,  Attachm.  §  427; 
Lovejoy  v.  Lee,  35  Vt.  430;  Hurlhurt  v.  Hicks,  supra;  Weaver  v.  Davis,  47 
111.  235;  GaitTier  v.  Ballew,  4  Jones,  (N.  C.)488;  Langdon  v.  Lockett,  6  Ala. 
729;  Cockey  v.  Leister,  12  Md.  124;  McPherson  v.  iSnowden,  19  Md.  233; 
Williams  v.  Jones,  38  Md.  555;  Mann  v.  Buford,  3  Ala.  312;  Woodbridge 
V.  Mor.se,  5  N.  H.  519;  Wheeler  v.  Winn,  38  Vt.  122;  Lyman  v.  Tarbell,  30 
Vt.  463;  WebsUr  v.  Moranville,  Id.  701;  Howell  v.  Felker,  54  Vt.  526;  Sibley 
v.  Johnson,  43  Vt.  67. 

Seneca  Haselton,  for  defendant. 

The  clerk  of  the  court  cannot  be  held  trustee,  under  the  circumstances  of 
this  case.  The  clerk  of  a  court  cannot  be  held  under  such  circumstances.  As 
a  rule  no  person  can  be  charged  as  trustee  in  respect  of  money  which  he  holds 

>  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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in  such  a  capacity  that  it  may  be  said  to  be  in  the  custody  of  the  law.  The 
principle  applies  with  peculiar  force  in  the  case  of  money  in  the  hands  of  a 
public  officer.  Chedly  y.  Bretver,  7  Mass.  259;  Brooks  v.  Cook^  8  Mass.  246; 
Clark  ▼.  Clark.  62  Me.  255.  Conway  y.Armington,  11  R.  1. 116;  Drake,  At- 
tachm.  §§  492.  514;  Bouv.  Law  Diet.  "Attachment;"  Ross  y.  Clarke,  1  Dall. 
354;  Voorhees  y.  Sessions,  34  Midi.  99;  Drane  y.  McQavock,  7  Humph.  132; 
Alston  V.  Clay,  2  Hayw.  (N.  C.)  171;  Dolphin  y.  Layton,  4  C.  F.  Diy.  130. 
A  sheriff  is  regarded  the  agent  of  the  creditor  rather  than  of  the  law,  and  this 
is  the  reason  why  he  can  be  held  trustee.  Felker  y.  Emerson,  17  Yt.  101. 
The  general  principle  stated  aboye  has,  howeyer,  been  fully  recognized  in  this 
state;  and  such  modifications  of  it  as  public  policy  has  seemed  to  demand  have 
been  made  by  statute.  Parks  y.  Cushman,  9  Vt.  320;  R.  L.  §§  1070, 1072; 
Bradley  y.  Richmond,  6  Vt.  121.  See  Dunlop  v.  Insurance  Co.,  74  N.  Y. 
145;  Trotter-  y.  Iron  Co.,  3  Atl.  Rep.  95;  Fenton  y.  Fisher,  106  Pa.  St.  418. 

Powers,  J.  In  execution  of  a  decree  of  the  court  of  chancery  the  defend- 
ant was  ordered  to  deposit  his  deed  of  certain  real  estate  in  Underhill  with  the 
clerk  of  that  court,  upon  a  deposit  with  the  clerk  for  the  defendant  of  a  cer- 
tain sum  of  money.  The  money  and  deed  were  both  deposited  with  the  clerk 
in  accordance  with  the  decree.  The  deed  was  accepted,  and  taken  by  the  party 
entitled,  and  the  money  was  ready  to  be  paid  to  the  defendant  when  it  was 
attached  by  the  plaintiff.  Both  parties  agree  that  money  in  custodia  legis 
cannot  be  attached  by  the  trustee  process;  and  the  inquiry  is  whether  the  legal 
grip  upon  this  money  had  been  dissolved.  Our  statute  is  broad,  and  subjects 
the  goods,  effects,  and  credits  of  a  debtor  in  the  hands  of  a  third  person  to  the 
trustee  process.  The  attaching  creditor  in  such  process  stands  upon  the  right 
which  his  debtor  has  as  against  the  trustee.  In  this  case,  Mr.  Ray  held  money 
in  his  hands  belonging  to  the  defendant.  As  clerk  of  the  court  he  had  no 
further  claim  upon  it.  The  purpose  for  which  the  law  gave  him  its  custody 
had  been  fully  accomplished,  and  the  only  duty  remaining  was  to  pay  it  over 
to  the  defendant  upon  his  call.  If  Mr.  Ray  had  refused  to  pay  it  to  the  de- 
fendant on  demand,  the  defendant  clearly  would  have  an  action  for  the  money. 
This  being  so,  the  plaintiff,  as  a  creditor  of  the  defendant,  may  reach  the  fund 
by  this  process.  The  only  answer  made  by  the  defendant  is  that,  on  grounds 
of  public  policy,  public  officials  should  not  be  subjected  to  the  trustee  process, 
and  this  proposition  is  abundantly  fortified  by  the  exhaustive  citation  of  au- 
thorities in  the  defendant's  brief.  But  this  case  is  outside  the  range  of  that 
proposition.  Mr.  Ray  was  a  mere  bailee  of  the  money,  not  for  the  court,  nor 
for  the  parties  to  the  litigation.  As  respects  the  deed  and  the  money,  which 
was  to  be  exchanged;  each  for  the  other,  he  was  the  stockholder  appointed  to 
effect  the  exchange.  Any  third  person  might  as  well  have  been  appointed  as 
the  clerk.  A  sheriff  who  has  collected  money  upon  an  execution  is  liable  to 
the  trustee  process.  He  receives  such  money  under  color  of  his  office,  and 
holds  it  as  a  public  officer.  But  his  process  has  no  further  vitality  when  the 
money  is  collected,  and  he  has  no  remaining  duty  but  to  pay  over  the  money. 
In  this  case,  if  Mr.  Ray  had  held  the  money  to  be  paid  over  when  the  court 
should  so  order,  he  would  be  exempt  from  liability.  But  the  order  from  the 
court  to  pay  it  over  antedated  its  receipt  by  him,  and  he  was  directed  to  pay 
when  the  deed  was  delivered.  We  can  see  no  reason,  under  the  language  of 
our  statute,  why  a  clerk,  under  the  circumstances  detailed  in  the  commission- 
er's report,  should  not  be  liable  to  the  trustee  process.  The  argument  that  he 
may  be  personally  inconvenienced  by  being  called  away  from  his  business  ap« 
plies  to  every  other  person  exposed  to  this  process.  The  judgment  is  reversed, 
and  judgment  is  rendered  on  the  report  that  the  trustee  is  chargeable  in  the 
amount  of  the  plaintiff's  judgment  against  the  principal  debtor,  and  that  the 
trustee  recover  his  costs. 
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OS  R.  I.  ei4) 

In  re  Census  Sttpebintbmdbnt. 

(Supreme  Cawrt  of  Eiwde  Islcmd.    April  2i,  1885.) 

Omen  Ain>  0FK0BBr-6npxBiimnn>BHT  ov  Cbnsus— Tna  ov  Appoinimsmt— SrATcmu 

— Ck)K8TBrOTIOK« 

Under  Pub.  St.  B.  I.  o.  68,  If  1,  8,  requiring  a  oensns  to  be  taken  as  of  the  let  day 
of  June,  1886,  and  every  tenth  year  thereafter,  and  making  it  the  governor's  duty, 
at  least  six  months  previous  to  the  date  for  sucn  taking,  to  appoint  a  superintendent 
of  the  census,  the  time  for  such  appointment  is  directory  only,  and  the  appointment 
is  valid,  though  made  after  the  expiration  of  the  prescribed  tune. 

The  governor  of  the  state  of  ,Bhode  Island*  in  accordance  with  Const  H.  I. 
art.  10,  §  ^,  which  provides  that  the  judges  of  the  supreme  co^rt  shall  give 
their  written  opinion  Upon  a  question  of  law  whenever  requested  so  to  do  by 
the  governor,  riequested  such  opinion  as  to  the  validity  of  the  appointment  of 
Amos  Perry  as  census  superintendent.  The  judges  gave  the  following  opin- 
ion: 

To  ffis  Excellency^  Augustus  O.  Bourn.  Governor  of  the  State  of  Rhode  Island 

and  Providence  Plantations: 

We  have  received  from  your  excellency  a  communication  requesting  our 
opinion  upon  a  question  stated  as  follows,  to- wit:  '* January  5»  1885.  I 
appointed  Amos  Ferry,  of  Providence,  to  be  superintendent  of  the  census,  no 
appointment  having  been  previously  made.  Was  such  appointment  lawful?" 
The  statute  (Pub.  St.  B.  J.  c.  6S,  §  1)  provides  that  ''a  census  of  the  popula- 
tion, manufactures,  agriculture,  iisberies,  and  business  of  the  several  towns 
shall  be  taken  as  they  exist  on  the  1st  day  of  June,  1885,  and  every  tenth  year 
thereafter."  It  will  be  noted  that  the  language  is  imperative, — "the  census 
shall  be  taken."  The  third  section  provides  that,  "at  least  six  months  pre- 
vious to  the  date  for  taking  the  census  in  each  census  year,  the  governor  shall 
appoint  a  superintendent  of  the  census,  who,  together  with  the  governor  and 
the  secretary  of  state,  shall  constitute  the  census  board,  which  shall  have  the 
charge  of  taking  the  census."  The  language  here  is  likewise  imperative. 
Other  sections,  particularly  section  4,  prescribe  duties  to  be  performed  by  the 
superintendent,  which  are  indispensable  to  the  proper  taking  of  the  census. 
The  power  to  make  the  appointment  is  unquestionably  given  as  incident  to 
the  duty  which  is  imperative.  The  only  question,  therefore,  is  whether  the 
governor,  having  fail^  to  make  the  appointment  within  the  prescribed  time, 
could  lawfully  make  it  afterwards.  We  think  he  could,  for  without  the  ap- 
pointment the  taking  of  the  census,  which  is  absolutely  prescribed,  would  fail. 
We  think  the  provision  in  regard  to  time  must  be  construed  as  merely  direct- 
ory, the  duty  to  appoint  being  paramount  and  essential. 

The  case  of  People  v.  Aliens  6  Wend.  486,  seems  to  be  exactly  in  point. 
There  a  statute  of  the  state  of  New  York  provided  that  "the  commanding 
officer  of  each  brigade  of  Infantry  shall,  on  or  before  the  1st  day  of  June  in 
every  year,  appoint  a  brigade  court-naartiaL"  The  officer  did  not  appoint  un- 
til July.  The  question  for  the  court  was,  could  the  power  of  appointment  be 
exercised  after  the  1st  day  of  June?  The  cou^  decided  that  it  could.  Judge 
Mabgy,  delivering  the  opinion  of  the  court,  said:  "The  general  rule  is  that 
where  a  statute  specifies  the  time  within  which  a  public  officer  is  to  perform 
an  official  act  regarding  the  rights  and  duties  of  others,  it  will  be  considered 
as  directory  merely,  unless  the  nature  of  the  act  to  be  performed,  or  the  lan- 
guage used  by  the  legislature,  show  that  the  designation  of  the  time  was  in- 
tended as  a  limitation  of  the  power  of  the  officer. "  We  think  that  here,  with- 
out doubt,  the  purpose  was  not  to  limit  the  power,  but  to  insure  its  timely 
exercise,  Thomas  Durfbe. 

Charles  Matteson. 
John  H.  Stiness. 

P.  E.  TiLLINGHAST. 
GbOBGB  Ai  WiLBUB. 
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(64  N.  H.  B70) 

.     Kelsea  .«.  Manohesteb, 

(Supremt  Oowrt  cf  New  Mcm/psMre*    HiUsboroDgli.    July  10, 1888.) 

HioHMTATs-^DEFEOTfl— Time  of  Fiuivo  Gi4Aiii— Ioitobange  of  Counsel. 

Gen.  Laws  N.  H.  o.  75,  §  9,  provides  that  where  a  person  injured  by  a  defective 
highway  is  unavoidably  prevented  from  filing  his  claim  within  10  days,  the  su- 
preme court  may,  if  they  are  of  the  opinion  that  manifest  injustice  would  be  dpne, 
allow  the  claim  to  be  filed.  Held,  that  ignorance  of  the  law  on  the  part  of  the  coun- 
sel employed  to  file  the  olaim  was  a  ground  for  granting  leave  to  file  it  after  the  10 
days. 

Exceptions  from  Hillsborough  county. 

Petition,  upon  Gen.  Laws,  c.  75,  §  9,  for  leave  to  file  with  the  defendant's 
aldermen  a  claim  for  damage  caused  by  a  defective  highway.  The  plaintiff's 
counsel  seasonably  filed  a  claim  with  the  city  clerk,  but  omitted  to  file  a  claim 
with  the  aldermen,  because  be  did  not  know  the  law  (chapter  65,  Laws  1885) 
required  a  claim  to  be  filed  with  any  other  person  than  the  city  clerk.  The 
court  gi anted  the  petition,  and  the  defendant  excepted. 

A.  C.  Osgoodp  for  plaintiff.    B.  F.  Jones,  for  defendant. 

BiNQHAM.  J.  The  petitioner  was  not  learned  in  the  law,  and  employed 
counsel  that  were  to  manage  his  cause,  who  omitted  to  file  a  claim  with  the 
aldermen,  because  he  did  not  know  that  chapter  65,  Laws  1885,  required  one 
to  be  filed  with  any  other  person  than  the  city  clerk.  The  plaintiff's  igno^ 
ranee  of  the  law  was  due  to  no  neglect  or  fault  of  his,  but,  being  unlearned, 
he  used  ordinary  care  and  prudence  in  employing  counsel  to  file  the  claim. 
The  case  comes  within  the  rule  in  Bollea  v.  Dalton,  59  N.  H.  479.  Exception 
overruled. 

Doe,  C.  J.»  did  not  sit.    The  others  concurred. 

(64  N.  H.  666) 

Scott  d.  Childs.* 

(Supreme  Court  of  New  Hampshire.    Hillsborough.    July  19, 1888.) 

MoRTOAGBs—FoRBOLostJRB— Waiver— Accepting  Part  Payment. 

The  acoeptance  by  a  mortgagee,  after  a  foreclosure,  of  money  to  be  applied  on  the 
mortgage  debt  amounts  to  a  waiver  of  the  foreclosure,  and  restores  the  mortgage. 

Bill  in  equity.  Facts  found  by  a  referee.  About  1848  the  defendant  gave 
a  mortgage  of  the  demanded  premises  to  James  Scott.  In  1868  a  writ  of  en- 
try was  brought  to  foreclose  this  mortgage,  and  a  conditional  judgment  ren- 
dered thereon  for  $2,874.51  at  the  May  terra,  1868.  A  writ  of  possession  was 
issued  on  this  judgment,  dated  April  24,  1869;  but  the  defendant  continued 
to  occupy  the  premises  under  a  verbal  agreement,  made  before  the  suit  to 
foreclose  was  commenced,  that  Scott  should  foreclose  his  mortgage,  and  the 
defendant  should  continue  to  occupy  under  him,  and  pay  as  rent  the  annual 
interest  on  the  debt,  and  the  taxes,  and  should  keep  the  premises  in  repair. 
This  agreement  was  afterwards,  in  1878,  reduced  to  writing,  and  executed  by 
the  parties  under  seal.  In  1878  Scott  received  $2,000  from  the  P.  &  H.  rail- 
road, for  land  taken  for  the  location  of  their  road  upon  the  mortgaged  prem- 
ises, which,  by  agreement  with  the  defendant,  was  applied  on  the  debt.  In 
1884  Scott  purchased  and  moved  upon  the  premises  a  building,  which  he  fitted 
up  there  at  an  expense  of  about  $800  in  the  whole,  from  which  he  and  the 
plaintiff  have  received  $495  in  rents.  Scott  also  paid  some  taxes  and  insur- 
ance on  this  building.  The  defendant  has  paid  all  other  taxes  on  the  premises, 
iiiui  kept  them  in  repair,  and  has  made  considerable  permanent  improvements 
thereon.  If,  upon  these  facts,  the  defendant  has  a  right  to  redeem,  and  an- 
nual interest  Is  to  be  allowed,  the  referee  finds  the  amount  due  May  11, 1887, 

'K6port4)d  by  W.  S.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 
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to  be  $5,143.14.  If  simple  interest  only  is  allowed,  the  amount  due  May  11, 
1887,  is  $4,028.91.  To  either  of  these  amounts  is  to  be  added  $852.44,  or 
$752.44,  as  the  court  shall  find  upon  the  question  of  allowing  the  plaintiff 
for  the  increased  value  of  the  premises  by  reason  of  the  building  referred  to 
above. 
F.  G.  Clark,  for  plaintiff.    Mr.  Hatch  and  C.  H.  Burns,  for  defendant. 

Bingham,  J.  An  entry  under  process  of  law  and  continued  actual  posses- 
sion for  one  year,  for  the  purpose  of  foreclosing,  will  foreclose  a  mortgage, 
and  operate  as  a  payment  of  the  mortgage  debt  to  the  value  of  the  land  taken. 
In  this  case  the  inquiry  arises  whether  Scott  complied  with  these  requirements. 
He  entered  under  process  in  due  form,  but  he  did  not  do  it  for  the  pui-pose  of 
foreclosing  his  mortgage,  and  taking  the  land  at  the  close  of  the  year  for  re- 
demption, unless  the  debt  was  paid.  Neither  did  he  remain  in  the  continued 
actual  possession  for  one  year  for  that  purpose.  On  the  contrary,  he  entered 
and  left  the  defendant  in  possession  under  a  special  agreement,  which  did 
riot  require  the  debt,  or  any  part  of  it,  to  be  paid  within  or  at  the  close  of 
the  year  of  redemption »  or  surrender  the  possession  with  all  his  rights  in  the 
same  foreclosed;  and  such  was  not  Scott's  intention  when  he  entered,  but  he 
entered  under  an  agreement  that  created  a  tenancy,  in  which  the  defendant 
was  to  continue  to  occupy  under  him  indefinitely  as  the  equitable  owner,  pay- 
ing annual  interest  on  the  debt,  the  taxes,  and  making  the  repairs,  Scott  giv- 
ing the  defendant  a  bond  to  recon vey  the  premises  to  him  when  he  should  pay 
Scott  the  mortgage  debt.  This  agreement  was  made  in  1868,  before  the  pro- 
cess was  obtained  under  which  the  entry  was  made,  with  the  understanding 
between  the  parties  that  it  was  to  fix  the  relations  between  them  under  any 
formal  foreclosure  that  should  be  obtained;  and  while  Scott  lived  the  parties 
acted  substantially  in  accordance  with  this  understanding.  In  1878  Scott  re- 
ceived of  the  railroad  for  land  damages  $2,000,  agreeing  to  apply  it  to  the  ex- 
tinguishment of  the  debt.  On  the  facts  appearing  the  better  view  would 
seem  to  be  that  the  statute  has  not  been  complied  with,  either  in  its  letter  or 
spirit,  and  that  the  mortgage  was  not  foreclosed ;  but,  however  this  may  be, 
it  is  well  settled  that  the  receiving  of  the  $2,000  in  1878.  on  the  agreement  to 
apply  it  on  the  mortgage  debt,  operated  as  a  waiver  of  the  foreclosure,  if  one 
WHS  ever  perfected,  so  that  it  becomes,  so  far  as  the  defendant's  rights  in  the 
case  appear,  immaterial  whether  it  was  foreclosed  or  not,  as  the  right  to  re- 
deem in  either  event  is  still  open.  Deming  v.  Comings,  11  N.  H.  479, 
483;  McNeil  v.  Call,  19  N.  H.  408,  414.  The  original  note  becarrie  merged 
in  the  judgment,  and  the  note  of  interest  became  changed  from  annual  to  sim- 
ple; but  the  verl)al  agreement  made  before  the  judgment,  which  was  after- 
wards reduced  to  writing,  sealed,  and  executed  by  the  parties,  calls  for  annual 
interest  on  the  amount  of  the  judgment,  which  restores  the  note,  and  annual 
interest  should  be  allowed.  The  plaintiff  is  entitled  to  recover  the  cost  of  the 
building  moved  on  the  premises,  less  the  rents  received.  The  other  excep- 
tions taken  at  the  trial  are  not  now  insisted  upon.    Case  discharged. 

Allen,  J.,  did  not  sit.     The  others  concurred. 

(64  N.  H.  591)  "^ 

Morse  f>,  Whitcher. 
{Suvreme  Court  of  New  Hampshire.    Grafton.    July  19, 1888.) 
L  Pleading— Amendment— Form  of  Action. 

A  party  may  amend  the  form  of  his  action  at  any  stage  of  the  proceedings,  to  pre- 
vent injustice,  and  whether  justice  requires  an  amendment  is  ordinarily  a  question 
of  fact  to  be  determined  at  the  trial  term. 

2.  EZECUTOBS  AND  AdMINISTKATORS— ACTIONS— LIMITATIONS. 

Gton.  Laws  N.  H.  c.  198,  §  7,  providing  that  if  any  right  of  action  existed  in  favor 
of  or  against  a  decedent  at  the  time  of  his  death,  and  survives,  an  action  may  be 
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brought  thereon  by  or  against  the  administrator  within  two  years  after  the  grant 
of  administration,  does  not  limit  the  time  of  bringing  an  action  by  an  administrar 
tor  upon  a  claim  not  barred  by  the  general  statute  of  limitations. 

8.  Mortgages— Rights  of  Mobtgagob— Mortoagbb  out  of  Pobsbssion. 

Case  lies  by  a  mortgagor  for  injuries  done  to  mortgaged  premises  by  a  mortgagee 
not  in  possession. 

Facts  found  by  a  referee.  The  action  was  to  recover  for  damage  to  land  of 
the  plaintiff's  intestate*  caused  by  the  lodging  and  deposit  thereon  of  sawdust 
from  the  defendant's  mill,  situated  above  on  a  small  stream,  whence  it  is 
floated  down  upon  the  land.  The  original  declaration  was  in  assumpsit. 
The  referee  allowed  certain  amendments,  whereby  the  form  of  the  action  was 
changed  to  case,  and  the  defendant  excepted.  At  the  time  of  the  injury  com- 
plained of  the  defendant  held  a  mortgage,  and  he  claimed  that  the  action  could 
not  be  maintained  against  him  for  that  reason..  The  action  was  not  com- 
menced until  more  than  two  years  after  the  grant  of  administration,  and  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  it  was  barred  by  the  lim- 
itation of  the  statute.  Gen.  Laws,  c.  198,  §  7.  The  motion  was  denied,  and 
the  defendant  excepted. 

Paged:  Story,  for  plaintiff.  Drew  &  Jordan,  Aldrioh  <fe  Remick,  and  Bing- 
ham,  Mitchells  <&  Batohelder,  for  defendant. 

Clark,  J,  The  form  of  action  may  be  changed  by  amendment,  in  any 
stage  of  the  proceedinjgs,  to  prevent  injustice,  {Stebbins  v.  Insurance  Co.,  59 
N.  H.  143,)  and  amendments  may  be  made  after  verdict,  without  a  new  trial, 
when  the  verdict  could  not  have  been  affected  by  the  amendment  if  it  had 
been  made  before  the  trial,  (Merrill  v.  Perkins,  Id-.  343;  Bv^kminster  v. 
.  Wright,  Id.  153;  Peaslee  v.  Dudley,  63  N.  H.  220.)  Whether  justice  requires 
an  amendment  is  ordinarily  a  question  of  fact  to  be  determined  at  the  trial 
term,  (Page  v.  Campton,  Id.  197;  Gagnon  v.  Conner,  64  JN".  H.  276,  9  Atl. 
Hep.  631.)  and  no  error  of  law  appears  in  the  allowance  of  the  amendments 
by  the  referee.  Whether  the  plaintiff  can  maintain  her  action  for  injury 
to  the  real  estate,  after  the  death  of  her  husband,  depends  upon  whether  the 
estate  is  insolvent,  and  whether  the  administration  is  closed, — facts  which 
do  not  appear  in  the  case.  Gen.  Laws,  c.  198,  §  19;  Carter  v.  Jackson,  56  N. 
H.  364.  If  the  action  can  be  sustained,  a  further  amendment  may  be  required 
stating  the  facts  in  which  the  plaintiff's  right  to  sue  depends.  Forist  v.  Im^ 
pro^ement  Co,,  52  N.  H.  477.  The  motion  for  a  nonsuit,  because  the  action 
was  not  brought  within  two  years  after  the  original  grant  of  administration, 
was  properly  denied.  Gen.  Laws,  c.  198,  §  7,  providing  that  if  any  right  of 
action  existed  against  or  in  favor  of  the  deceased  at  the  tiu'ieof  his  death,  and 
survives,  an  action  may  be  brought  by  or  against  the  administrator  at  any 
time  within  two  years  after  the  original  grant  of  administration,  does  not 
limit  the  time  of  bringing  an  action  by  an  administrator  upon  a  claim  not 
barred  by  the  general  statute  of  limitations.  The  statute  was  enacted  to  ex- 
tend the  time  within  which  suits  may  be  brought  which  would  otherwise  be 
barred,  and  not  to  limit  the  time  of  bringing  actions  against  which  the  gen- 
eral  statute  has  not  run.  Upon  the  facts  reported,  there  is  no  legal  error  in 
the  conclusion  of  the  referee  that  the  defendant's  mortgage  was  not  executed 
under  duress.  Threatening  to  sue  does  not  constitute  duress.  Eoans  v. 
Gale,  18  N.  H.  397;  Alexander  v.  Pierce,  10  N.  H.  494;  Kelley  v.  Noyes,  43 
N.  H.  209:  Jones  v.  Houghton,  61  N.  H.  51.  The  defendant,  being  a  mort- 
gagee of  the  premises  at  the  time  of  the  alleged  injury,  contends  that  an  ac* 
tion  for  damages  cannot  be  maintained  against  him  by  tlie  personal  represent- 
ative of  the  mortgagor. 

The  relation  of  mortgagor  and  mortgagee  is  peculiar,  and  the  decisions 
touching  the  rights  and  interest  of  each  are  not  entirely  harmonious.  The 
confusion,  however,  arises  largely  from  the  use  of  general  expressions,  which 
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are  correct  as  applied  to  the  circumstances  of  the  particular  case,  but  mis- 
leading unless  so  limited  and  understood.  A  mortgagee  is  not  in  a  general 
sense  the  owner  of  the  mortgaged  estate.  Before  foreclosure  his  interest  is 
not  in  fact  real  estate,  but  he  is  entitled  to  have  it  treated  as  such,  so  far  as 
it  may  be  necessary  to  enable  him  to  prevent  waste,  and  to  keep  the  land  from 
being  in  any  way  diminished  in  value,  or  to  receive  the  rents  and  profits,  and 
to  give  him  the  full  benefit  of  his  security,  and  appropriate  remedies  for  any 
violation  of  his  rights  under  the  mortgage.  EllUon  v.  Daniels ,  11  N.  H.  274; 
GlasH  V.  Ellison,  9  N.  H.  69;  Southerin  v.  Mmdum,  5  N.  H.  429.  He  has 
the  remedies  of  an  owner  for  the  purpose  of  enforcing  his  lien  against  the 
mortgagor,  or  any  one  claiming  under  him,  but  he  has  them  for  this  purpose 
only.  1  Jones,  Mortg.  §  702.  The  mortgagee  takes  an  estate  in  fee,  but  the 
sole  purpose  of  the  mortgage  is  to  secure  his  debt.  He  is  to  be  regarded  as 
having  the  legal  estate  for  the  purpose  of  all  lawful  protection  of  his  interests; 
but  for  all  otlier  purposes  the  mortgage  is,  in  general,  held  to  be  a  mere  se- 
curity. Smith  V.  Moore,  11  N.  H.  55;  Fletcher  v.  Chamherlin^  61  N.  H. 
^38,  478.  He  may  maintain  an  action  of  trespass  against  the  mortgagor  for 
taking  down  a  building  or  other  waste  of  the  property,  (Pettengill  v.  Beans, 
H  N.  H.  54;)  and  for  cutting  and  carrying  away  timber  trees,  (Sanders  v. 
Reed,  12  N.  H.  558;)  but  until  an  entry  under  the  mortgage  title,  ur  an  asser- 
•Ion  of  it  in  some  other  mode,  the  mortgagor  is  regarded  as  tlie  owner  of  the 
land,  notwithstanding  the  mortgage,  {Kigney  v.  Loaejoy^  13  N.  H.  247,  251.) 
Before  entry,  and  so  long  as  the  mortgagor  is  allowed  to  remain  in  possession, 
he  is  entitled  to  receive  and  apply  to  his  own  use  the  income  and  profits  of 
the  mortgaged  estate,  and  to  recover  and  receive  to  his  own  use  damages  for 
any  inj ury  done  to  the  possession  or  estate.  He  is  not  liable  to  the  mortgagee 
for  rent  nor  for  damages  recovered.  Although  the  mortgagee  may  have  the 
right  to  take  possession,  if  he  does  not  exercise  it,  he  cannot  claim  the  profits. 
If  lie  sees  fit  to  exercise  the  right,  he  thereupon  becomes  entitled  to  the  earn* 
ings  and  to  all  the  damages  that  may  be  done  to  the  possession.  So  long  as 
the  mortgagee  permits  the  mortgagor  to  remain  in  possession  of  the  mortgaged 
estate,  he  is  regai  ded  as  owner  so  far  only  as  may  be  necessary  for  the  protec- 
tion of  his  security.  He  may  employ  any  remedies  appropriate  for  tliat  pur- 
pose, and  may  at  any  time  enter  and  take  possession  under  his  mortgage,  but, 
until  he  chooses  to  take  possession,  the  mortgage  gives  him  no  right  to  do  any 
act  whereby  the  mortgagor  may  be  disturbed  in  his  enjoyment  of  the  estate, 
or  its  value  and  earnings  may  be  diminished.  "If,  without  taking  possession 
under  liis  mortgage,  the  mortgagee  flows  the  moi'tgaged  land  by  means  of  a 
dam  upon  other  land  belonging  to  him,  such  flowing  is  not  an  exercise  of  any 
right  of  possession  or  of  ownership.  It  is  not  an  exercise  of  any  possession 
under  the  mortgage.  The  injury  is  an  incidental  result  of  the  exercise  of  his 
riparian  rights  annexed  to  other  lands.  S6  long  as  the  mortgagor  is  suffered 
to  remain  in  possession,  he  is  entitled,  by  virtue  of  that  possession,  to  the 
damages,  notwithstanding  the  person  who  caused  the  flowing  is  the  holder  of 
a  mortgage  upon  the  premises  flowed."  1  Jones,  Mortg.  §  671;  Vaugh  v. 
Wetherell,  116  Mass.  138;  Great  Falls  Co.  v.  WorsterAb  N.  H.  412,  443-445. 
So,  if  before  entiy  the  mortgagee  diverts  a  natural  stream  of  water  from  the 
mortgaged  premises,  or  causes  to  be  deposited  thereon  any  substance  injurious 
to  the  land  or  to  the  crops  growing  thereon,  the  mortgage  affords  no  protec- 
tion against  a  claim  for  damages,  and  he  is  liable  therefor,  notwithstanding 
the  moi-tgage.  Chellis  v.  Steams,  22  K.  H.  312,  and  Furbush  v.  Goodwin, 
29  N.  H.  321,  cited  by  the  defendant  as  sustaining  the  motion  for  a  nonsuit, 
are  not  in  conflict  with  this  view,  and  do  not  support  the  position  that  the 
plain tifl*s  action  cannot  be  maintained.  Those  cases  merely  decide  that  a 
mortgagor  cannot  maintain  trespass  quare  clausum  against  a  mortgagee  for 
an  entry  upon  the  mortgaged  premises  after  condition  broken;  that  the  mort- 
gagee's right  of  entry  under  his  mortgage  is  a  justification  of  the  charge  of 
v.lSA.no.S — 14 
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breaking  and  entering,  and  consequently  an  answer  to  the  whole  action.  Bell, 
J.,  Chellis  V.  Steams,  22  N.  H.  312,  315.  "A  right  of  entry  and  possession 
at  the  time  furnishes  a  suflScient  answer  to  the  action."  Woods,  J.,  Fu?'* 
bu^h  V.  Goodwin,  29  N.  H.  321,  383.  The  decisions  in  these  cases  rest  upon 
the  technical  objection  to  the  form  of  action.  The  present  action  can  be  main- 
tained. At  the  time  of  the  injuries  complained  of  the  defendant  was  not  in 
possession  of  the  mortgaged  premises,  and  nothing  appears  in  the  case  show- 
ing an  entry  for  the  purpose  of  asserting  a  title  under  the  mortgage  lien  by 
foreclosure.  The  acts  of  which  f  he  plaintiff  complains,  and  for  which  dam- 
ages are  sought  to  be  recovered,  cannot  be  regarded  as  a  possession  under  the 
mortgage,  or  the  legitimate  exercise  of  any  right  under  it,  and  consequently 
the  mortgage  cannot  change  the  character  of  the  acts,  or  afford  a  justification 
or  defense  to  the  defendant.  The  language  of  Pabker,  C.  J.,  in  Great  Falls 
Co,  V.  Worster,  15  N.  H.  445,  is  applicable  to  this  case;  "We  are  of  opinion 
that  the  flowing  of  the  lot  with  water,  by  means  of  a  dam  erected  elsewhere, 
cannot  be  regarded,  of  itself,  as  a  possession  under  the  mortgage  title.  It  is 
not  a  just  exercise  of  any  right  under  the  mortgage.  Without  title  it  is  a 
tortious  act,  and  a  mortgage  cannot  change  its  character,  for  the  reason  just 
stated.  The  mortgage  was  made  to  secure  a  debt,  and  to  enable  the  creditor 
to  obtain  payment  or  satisfaction;  not  to  authorize  him  to  erect  a  dam  else- 
where, and  flow  the  land  mortgaged  for  purposes  not  connected  with  the  debt, 
and  not  authorized  by  the  nature  of  the  mortgage."  The  form  of  the  action, 
being  case,  is  not  open  to  the  objection  successfully  interposed  in  Chellis  v. 
Steams  and  Furbush  v.  Goodwin,  The  plaintiff  sues  in  her  representative 
character,  and  it  is  not  to  be  assumed  that  the  referee  included  in  his  verdict 
damages  to  the  premises  after  the  set-oif  of  dower  and  homestead.  The  plain- 
tiff is  entitled  to  the  damages  accruing  in  the  life-time  of  her  husband,  not 
barred  by  the  statute  of  limitations;  and  if  the  estate  is  insolvent,  and  the  ad- 
ministration not  closed,  she  is  entitled  to  judgment  on  the  report,  upon  amend- 
ing the  declaration,  and  alleging  the  facts  which  entitle  her  to  recover  the 
damages  accruing  subsequent  to  the  death  of  her  husband.  Gen.  Laws,  c. 
198,  §  19;  Forist  v.  Improvement  Co.,  52  N.  H.  477.    Case  discharged. 

Blodgett,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  649) 

State  v,  Marshall.^ 

Slayton  t>.  Same. 

(Supreiae  Court  of  New  Hampshire.    Hillsborough.    July  19, 1888.) 

1.  Constitutional  Law^Policb  Power—Imitation  Butter— Regulating  Color. 

A  statute  prohibiting  the  sale  of  imitation  butter,  unless  colored  pink,  has  for  its 
object  the  prevention  of  fraud  on  the  public  in  the  sale  of  provisions,  and  is  there- 
fore within  the  purview  of  the  police  power  of  the  state. 

3.  Fines — Recovery — Debt. 

A  complainant,  under  a  statute  imposing  a  fine,  cannot  recover  in  an  action  of 
debt  that  portion  of  the  fine  to  which,  by  the  terms  of  the  statute,  he  may  be  enti- 
tled, in  the  absence  of  a  special  provision  to  that  effect. 

The  first  case  is  an  indictment  upon  chapter  68  of  the  Laws  of  1885,  for 
selling  oleomargarine,  an  article  made  in  imitation  of  butter,  not  wholly  from 
milk  or  cream,  and  being  of  another  color  than  pink.  The  second  case  is  an 
action  of  debt  to  recover  the  fine  of  $50,  prescribed  in  the  statute  for  selling 
the  same  article,  one-half  for  the  use  of  the  county-. 

^Reported  by  W.  S.  Ladd,  ofBlcial  reporter  of  the  New  Hampshire  supreme  court. 


Digitized  by 


Google 


N.  H.]  (STATE  V.  HAltSHALL.  211 

Svlloway  €§  Topliff,  for  defendant.    IL  M,  Wallace,  for  the  State. 

Clark,  J.  The  indictment  in  the  first  case,  and  the  action  of  deht  in  the 
second  case,  are  founded  upon  chapter  68,  Laws  of  1885,  which  provides  that 
**  whoever  by  himself  or  his  agent  shall  sell,  expose  for  sale,  or  have  in  bis 
possession  with  intent  to  sell,  any  article  or  compound  made  in  imitation  of 
butter,  or  as  a  substitute  for  butter,  and  not  wholly  made  from  milk  or 
cream,  and  that  is  of  any  other  color  than  pink,  shall,  for  every  package  that 
he  or  they  sells  or  exposes  for  sale^  forfeit  and  pay  a  fine  of  fifty  dollars. 
♦  *  *"  The  defendant  demurs,  raising  the  question  of  the  constitution- 
ality of  the  statute,  and  Of  the  form  of  the  remedy,  if  any.  The  defendant 
contends  that  the  legislature  has  no  constitutional  authority  to  compel  him  to 
color  an  article  of  food  which  is  wholesome  and  nutritious,  with  a  foreign 
substance,  in  a  manner  that  subjects  it  to  ridicule,  and  degrades  it  in  the 
eyes  of  the  public,  thereby  depriving  him  of  his  constitutional  right  to  carry 
on  a  lawful  industrial  pursuit.  The  constitutionality  of  a  legislative  act  is 
to  be  presumed,  and  a  statute  is  not  to  be  held  unconstitutional  unless  a  clear 
and  substantial  conflict  exists  between  it  and  the  constitution.  Bich  v. 
FlanderSf  39  K.  H.  304.  The  question  whether  a  statute  is  constitutional  or 
not  is  a  question  of  legislative  power.  Cooley,  Const.  Lim.  (3d  Ed.)  186. 
Whether  it  is  wise,  reasonable,  or  expedient,  is  a  legislative,  and  not  a  judi- 
cial, question.  The  legislature  is  as  capable  of  determining  the  question  of 
the  wisdom,  reasonableness,  and  expediency  of  a  statute,  and  of  the  necessity 
for  its  enactment,  as  the  courts.  The  only  inquiry  is  whether  the  statute 
conflicts  with  the  constitution.  By  article  5  of  part  2  of  the  constitution  of 
the  state  the  legislature  is  authorized  "to  make,  ordain,  and  establish  all  man- 
ner of  wholesome  and  reasonable  orders,  laws,  statutes,  ordinances,  direc- 
tions, and  instructions,  either  with  penalties  or  without,  so  as  the  same  be 
not  repugnant  or  contrary  to  this  constitution,  as  they  may  judge  for  the  ben- 
efit and  welfare  of  this  state,  and  for  the  governing  and  ordering  thereof  and 
of  the  subjects  of  the  same. "  Under  this  grant  the  power  of  the  legislature 
to  regulate  the  sale  of  articles  of  food  and  to  legislate  for  the  prevention  of 
adulteration,  deception,  and  fraud  in  the  sale  of  provisions  is  unquestioned. 
The  enactment  of  laws  for  the  protection  of  the  public  from  fraud  and  decep- 
tion in  articles  of  food  in  common  and  general  use  is  a  legitimate  exercise  of 
the  police  power  of  the  state  by  the  legislature.  The  statutes  requiring  tlie 
inspection  of  flour,  beef,  pork,  butter,  lard,  and  fish,  (Gen.  Laws,  c.  125-129,) 
are  of  this  class,  and  the  statutes  regulating  the  sale  of  milk,  (Laws  1883,  c. 
42,)  the  sale  and  offering  for  sale  of  bread,  pressed  hay,  cord  wood,  commer- 
cial fertilizers,  and  Uluminating  oils,  (Gen.  Laws,  c.  122,)  and  the  prevention 
of  adulteration,  (Gen.  Laws,  c.  271,)  are  founded  upon  the  same  principle, — 
the  protection  of  the  public  from  imposition  and  fraud.  Such  legislation  is 
clearly  within  the  scope  of  legislative  authority  conferred  by  the  constitution. 
"A  fraud  is,  of  course,  a  trespass  upon  another's  private  rights,  and  can  al- 
ways be  punished,  when  committed.  It  is  therefore  but  rational  to  suppose 
that  the  state  may  institute  any  reasonable  preventive  remedy,  when  the  fre- 
quency of  the  frauds,  or  the  difficulty  experienced  in  circumventing  them,  is 
so  great  that  no  other  means  will  prove  efficacious.  Where,  therefore,  police 
regulations  are  established,  which  give  the  private  parties  increased  facilities 
for  detecting  and  preventing  fraud,  as  a  general  proposition  these  laws  are 
free  from  all  constitutional  objections. "  Tied.  Lim.  Police  Power,  207.  The 
statute  under  consideration  is  entitled  "An  act  relating  to  the  sale  of  imita- 
tion  butter,*'  and  it  prohibits  the  sale  of  imitation  butter  as  genuine.  The 
purpose  and  intent  of  the  statute  being  the  protection  of  the  public  against 
imposition,  it  is  within  the  constitutional  power  of  the  legislature  to  enact  it. 
The  demurrer  admits  that  oleomargarine  is  within  the  prohibition  of  the  stat- 
ute, although  not  specially  named  in  it,  and  that  it  is  an  article  or  compound 
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made  not  whoUj  from  milk  or  cream,  in  imitation  of  butter,  and  as  a  substi- 
tute for  butter.  The  design  of  the  act  is  to  protect  purchasers  and  consumers 
against  deception,  and  this  is  accomplished  by  requiring  the  article  sold  or  of- 
fered for  sale  as  a  substitute  for  butter  to  be  a  pink  color,  to  show  that  it  is 
not  genuine  butter.  The  sale  of  oleomargarine  is  not  prohibited.  The  pro- 
hibition is  against  the  sale  or  exposing  for  sale  of  any  article  or  compound 
made  in  imitation  of  butter,  or  as  a  substitute  for  it,  and  not  made  wholly 
from  milk  or  cream,  of  any  other  color  than  pink,  to  designate  its  true  char- 
acter. Butter  is  a  necessary  article  of  food  of  almost  universal  consumption; 
and  if  an  article  compounded  from  cheaper  ingredients,  which  many  poople 
would  not  purchase  or  use  if  they  knew  what  it  wias,  can  be  made  so  closely 
to  resemble  butter  that  ordinary  persons  cannot  distinguish  it  from  genuine 
butter,  the  liability  to  deception  is  such  that  the  protection  of  the  public  re- 
quires those  dealing  in  the  article  in  some  way  to  designate  its  real  character. 
It  being  within  the  constitutional  power  of  the  legislature  to  establish  regu- 
lations for  the  prevention  of  fraud  in  the  sale  of  articles  of  food,  it  is  gener- 
ally for  the  legislature  to  determine  what  regulations  are  needed  for  that  pur- 
pose. Cooley,  Const.  Llm.  (Bd  Ed.)  168.  And  it  cannot  be  held  as  matter 
of  law  that  it  is  not  within  the  constitutional  limits  of  legislative  discretion  to 
require  imitation  butter,  when  sold  or  exposed  for  sale,  to  be  colored  pink  color, 
to  designate  its  real  character,  and  thereby  prevent  deception  and  fraud.  The 
prohibition  of  the  statute  being  directed  against  imposition  in  selling  or  ex- 
posing for  sale  artificial  compounds  resembling  butter  in  appearance  and  fla- 
vor, and  liable  to  be  mistaken  for  genuine  butter,  it  is  no  defense  that  the  ar- 
ticle sold  or  exposed  for  sale  is  free  from  impurity  and  unwholesome  ingre- 
dients, and  healthy  and  nutritious  as  an  article  of  food.  The  legislature,  in 
the  exercise  of  the  police  power  for  the  purpose  of  preventing  fraud,  may  pro- 
hibit the  sale  of  pure  milk  mixed  with  pure  water,  or  below  a  certain  stand- 
ard, and  such  regulation  is  no  invasion  of  constitutional  rights.  State  v. 
Campbell,  64  N.  H.  — ,  13  Atl.  Rep.  585;  Com.  v.  Evans,  132  Mass.  11; 
State  V.  Smyth,  14  B.  I.  100;  People  v.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
Bep.  107;  People  v.  West,  106  N.  Y.  293, 12  N.  E.  Rep.  610.  Similar  statutes 
have  been  held  constitutional  in  other  jurisdictions.  State  v.  Addington,  77 
Mo.  110;  Butler  v.  Chambers,  36  Minn.  69,  30  N.  W.  Rep.  308;  Powell  v. 
Com,,  114  Pa.  St.  265,  7  Atl.  Rep.  913;  People  v.  Arensberg,  105  N.  Y.  123, 
11  N.  E.  Rep.  277. 

The  demurrer  also  raises  the  question  as  to  the  form  of  the  remedy.  The 
statute  declares  that  the  offender  shall  "forfeit  and  pay  a  fine  of  fifty  dollars, 
and  for  a  second  and  each  subsequent  offense  a  fine  of  one  hundred  dollars,  to 
be  recovered,  with  costs,  in  any  court  of  this  state  of  competent  jurisdiction; 
and  any  fine  so  recovered  and  paid  shall  go  one-half  to  the  complainant  and 
one-half  to  the  county  where  the  offense  was  committed.**  It  provides  a  fine 
for  its  violation.  "Fines  are  imposed  by  the  sentence  of  a  court  of  criminal 
jurisdiction,  in  a  prosecution  commenced  by  indictment  or  information,  or 
upon  complaint  before  a  justice. "  Gen.  Laws,  c.  268,  §  1.  Tn  the  absence  of 
any  special  provision  as  to  the  mode  of  procedure  the  use  of  the  word  "fine" 
determines  the  form  of  the  remedy.  By  chapter  211,  §  4,  Rev.  St.,  it  was 
provided  that  "all  fines  imposed  by  any  statute  may  be  recovered  by  informa- 
tion or  Indictment,  if  no  other  mode  of  recovery  is  specially  provided. "  In  the 
Revision  of  1867,  section  1  of  chapter  250,  Gen.  St.,  (Gen.  Laws,  c.  268.  g 
1,)  was  enacted  giving  a  definition  of  a  fine  which  includes  the  mode  of  its 
recovei*y,  and  the  provision  that  all  fines  imposed  by  any  statute  may  be  re- 
covered by  information  or  indictment,  if  no  other  mode  of  recovery  is  spe- 
cially provided,  was  omitted,  being  unnecessary,  as  the  use  of  the  word  "fine" 
in  a  statute  determines  the  form  of  the  remedy,  unless  otherwise  provided. 
.  Instances  are  found  in  the  statutes  where  by  special  provision  a  fine  is  recov- 
erable in  an  action  of  debt,  (€kn.  Laws,  c.  1^,  §  12,)  and  a  pecuniary  for- 
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feitareby  indictment,  (Id.  e.  272,  §  18;  c.  146,  §  4;)  but,  in  the  absence  of  such 
special  provision,  pecuniary  forfeitures  are  recovered  by  an  action  of  debt,  and 
fines  by  information,  indictment,  or  complaint. 

In  the  action  of  debt  the  demurrer  is  sustained  as  to  the  form  of  tlie  remedy. 
The  demurrei^  to  the  indictment  is  overruled.    Case  discharged. 

Smith,  J.,  did  not  sit.    The  others  concurred. 

(M  N.  H.  5»)  ^  .,  ^  , 

State  9.  McGumE.^ 
{Supreme  Court  of  New  Hampshire^    Herrimack.    July  10, 1888.) 

INTOZIOATINO  LlQUOBS— CRIMINAL  PbOSBOUTION— BaB-TeNDBR. 

In  New  Hampshire  an  indictment  for  keeping  spirituous  liquor  for  sale  may  be 
maintained  against  one  employed  as  bar-tender  by  the  owner  of  a  saloon  where 
liquor  is  kept  for  sale. 

Indictment  for  keeping  spirituous  liquor  for  sale.  The  defendant  pleaded 
not  guilty.  The  evidence  was  that  the  defendant  is  the  son  and  servant  of 
John  McGuire,  the  owner  of  a  saloon  in  Suncook  village,  and  was  employed 
by  him  as  a  bar-tender.  A  coupon  receipt  by  John  McGuire,  the  principal, 
showing  the  payment  of  a  special  tax  to  the  United  States,  as  a  dealer  in 
liquor,  was  displayed  within  the  saloon  when  the  officers,  wlio  entered  under 
a  search-warrant,  found  spirituous  liquor.  John  McGuire  was  then,  and  now 
is,  a  resident  of  Suncook.  The  liquor  found  was  kept  for  sale  at  the  saloon. 
Neither  the  defendant  nor  his  father  was  a  town  cigent  for  the  sale  of  spirit- 
uous liquor.  Upon  these  facts,  which  were  agreed  to,  the  defendant  moved 
that  a  verdict  of  acquittal  be  ordered.  Motion  denied,  and  the  defendant  ex- 
cepted. 

/>.  B.  Donovan,  for  defendant.    2f.  E,  Martin,  for  the  State. 

Smith,  J.  In  the  absence  of  any  brief  or  suggestion  from  the  defendant, 
we  suppose  the  ground  taken  by  him  is  that  one  who  acts  as  the  servant  or 
agent  of  the  owner  of  spirituous  liquor  illegally  kept  for  sale  cannot  be  con- 
victed of  such  keeping  unless  he  has  assumed  at  least  a  temporary  control  of 
the  liquor  or  of  the  premises  where  the  liquor  was  kept,  in  the  absence  of  the 
owner,  or  has  participated  in  the  illegal  act  of  keeping  in  some  less  subordi- 
nate capacity  than  that  of  servant.  If  it  be  conceded  that  this  is  a  correct 
statement  of  the  law,  still  we  think  the  defendant  was  properly  convicted.  A 
servant  or  agent  is  liable,  under  the  statute,  for  unlaiwfully  selling  spirituous 
liquor,  the  property  of  his  principal.  State  v.  Haines,  35  N.  H.  207;  Com. 
V.  Hadley,  11  Mete.  66;  StaU  v.  Bugbee,  22  Vt.  82;  Koberts  v.  O' Conner,  33 
Me.  496.  And  it  makes  no  difference  whether  the  sales  by  the  agent  were 
made  in  the  absence  of  the  principal,  or  in  his  presence.  So,  also,  the  agent 
may  be  convicted  of  being  a  common  seller,  whether  the  sales  were  maae  in 
the  presence  of  or  behind  the  back  of  his  principal.  Com.  v.  Chwxshill,  136 
Mass.  148, 151.  The  d^endant  was  bar-tender  in  a  liquor  saloon.  He  know- 
ingly aided  in  the  continuous  illegal  business  of  keeping  liquor  for  sale,  and 
admits  that  he  knew  the  liquor  which  he  was  employ^  to  sell  was  kept  for 
sale.  The  jury  might  well  find  that  as  bar-tender  he  had  such  possession  and 
control  of  it,  and  such  possession  and  occupation  of  the  saloon,  as  enabled  him 
to  make  illegal  sales,  and  that  liquor  was  intrusted  to  him  to  expose  and  offer 
for  sale,  and  to  sell,  without  regard  to  the  fact  whether  his  employer  was  pres- 
ent or  absent.  The  fact  that  he  acted  as  bar-tender  being  proved,  the  jury 
migtit  well  find,  in  the  absence  of  evidence  to  the  contrary,  that  the  proprietor 
could  not  and  would  not  always  be  present,  at  all  hours  of  the  day  and  even- 
ing, and  every  day  during  the  time  the  business  was  being  carried  on,  and 

^Reported  by  W.  8.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  court. 
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that  there  would  be  times  when  the  bar-tender  would  act  without  the  immedi- 
ate supervision  and  direction  of  his  employer.  If,  then,  it  was  material,  in 
order  to  sustain  the  indictment,  to  show  that  the  defendant  exercised  some 
control  over  the  business  of  the  saloon  in  the  absence  of  the  proprietor,  there 
was  evidence  from  which  it  was  competent  for  the  jury  to  find  it.  We  do  not 
think,  however,  that  the  rule  for  which  we  understand  the  defendant  con- 
tends, is  sound  law.  The  offense  of  keeping  intoxicating  liquor  for  sale  is  a 
misdemeanor,  and  all  who  assist  others  in  committing  such  an  offense  are  prin- 
cipals, and  equally  guilty  with  those  who  actually  commit  it.  The  applica- 
tion of  this  law  to  statutory  offenses  has  some  limitations.  State  v.  Rand, 
51  N.  H,  361;  Com,  v.  Willard,  22  Pick.  476;  Com.  v.  Qalligan,  144  Mass. 
171,  10  !5r.  E.  Bep.  788.  But  this  case  does  not  come  within  any  exception. 
The  defendant,  employed  as  bar-keeper  in  the  constant  business  of  selling  the 
liquor,  is  present,  aiding  and  abetting  his  employer  in  keeping  the  liquor  for 
sale.  It  has  been  held  that  an  indictment  for  keeping  and  maintaining  a  tene- 
ment used  for  the  illegal  sale  of  intoxicating  liquor,  declared  by  statute  to  be 
a  nuisance,  is  not  supported  by  proof  that  the  defendant,  who  was  a  servant 
of  the  lessee  of  the  premises,  made  illegal  sales  in  the  presence  or  under  the 
direct  personal  supervision  of  his  employer,  but  that  it  must  appear  that  he 
exercised  some  power  of  control  over  the  premises,  as  by  carrying  on  the  busi- 
ness of  his  employer  in  his  absence,  however  brief  the  time  might  be.  Com, 
V.  Churchill,  qua  supra;  Com,  v.  Galligan,  qua  supra;  Com.  v.  Murphy, 
145  Mass.  250,  13  N.  E.  Rep.  892.  Whether  the  reasons  that  governed  these 
cases  have  any  application  to  this  case  need  not  be  considered.  It  is  settled 
in  this  state  that  an  indictment  for  keeping  a  nuisance  respects  not  the  own- 
ership, but  the  criminal  management,  of  the  property  complained  of,  and  that 
where  there  is  evidence  tending  to  implicate  the  defendant  it  is  immaterial 
whether  he  acted  as  principal  or  as  the  servant  or  agent,  and  by  the  command 
of  another.  8tate  v.  McGregor.  41  N.  H.  407,  412.  That  case  is  decisive  of 
this.  The  purpose  of  the  statute  is  to  restrain  and  prevent  the  evils  which 
arise  from  the  unrestrained  use  and  sale  of  intoxicating  liquor.  It  is  the  act 
of  selling  or  keeping  for  sale  which  the  statute  condemns.  Crenerally,  it  may 
be  said,  the  fact  of  ownership  is  immaterial.  Whether  a  person  illegally  sells 
or  keeps  for  sale  liquor,  his  own  property  or  that  of  another,  the  mischiefs 
which  the  statute  aims  to  prevent  are  accomplished.  Even  if  the  liquor  was 
stolen,  the  illegal  cliaracter  of  the  sale  or  keeping  for  sale  would  not  be  thereby 
affected.  As  there  was  competent  evidence  of  the  defendant's  guilt,  the  en- 
try must  be,  exceptions  overruled. 

Allen,  J.,  did  not  sit.     The  others  concurred. 

(64  N.  H.  546) 

Jones  v.  Holt. 
{Supreme  Court  of  New  Hampshire.    Hillsboroufrh.    July  19, 1888.) 

Husband  and  Wipe— Wipe's  Contracts— Promissory  Notbs— To  Pat  Debt  op  Hus- 
band. 

A  married  woman  may  bind  herself,  by  a  promissory  note  given  to  the  holder  of 
a  mortgage  upon  personal  property  bought  by  her  husband,  to  discharge  the  lien, 
the  payee  of  the  note  not  knowing  that  the  wife  had  no  interest  in  the  property, 
and  the  husband  signing  without  the  payee's  request.^ 

Assumpsit  on  a  promissory  note  for  $115,  payable  to  the  plaintiff,  or  order, 
and  signed  by  the  defendant  and  one  Alanson  Bond,  who  was  then  her  hus- 
band. Facts  found  by  a  referee.  Before  the  making  of  the  note  Bond  had 
bargained  for  a  horse  at  the  price  of  $115,  upon  which  the  plaintiff  held  a 
mortgage  for  $102.    The  defendant  had  no  interest  in  the  trade  or  in  the 

1  See  note  at  end  of  case. 
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horse,  but  was  willing  to  aid  her  husband  in  paying  for  the  animal.  After 
the  purchase,  Bond  called  with  the  plaintiff  upon  the  defendant,  and  she  said 
to  the  plaintiff:  '*  We  have  bought  a  horse  of  Codman,  and  I  want  to  borrow 
$115  to  pay  for  it. "  She  gave  the  plaintiff  to  understand  that  the  borrowing  of 
the  money  was  her  own  undertaking,  and  he  agreed  to  let  her  have  the  money, 
understanding  that  she  was  the  borrower,  and  that  he  was  to  have  her  indi- 
vidual note,  and  not  knowing  that  she  had  no  interest  in  the  purchase  of  the 
horse.  The  defendant  expected  her  husband  would  pay  the  note,  but  was 
willing  to  assume  any  responsibility  necessary  to  secure  the  horse  to  him  un- 
incumbered. Bond  signed  the  note  without  any  request  from  the  plaintiff. 
At  the  direction  of  the  defendant  the  plaintiff  discharged  his  mortgage  on  the 
horse,  and  paid  to  Godman  $13,  being  the  balance  of  the  purchase  money. 
The  defense  was  coverture  of  the  defendant,  and  that  she  signed  the  note  as 
surety  for  her  husband. 
8.  W:  Holman,  for  plaintiff.     B.  K.  Webber,  for  defendant. 

Bob.  G.  J.  As  we  understand  the  case,  it  is  found  as  a  fact  that  the  de- 
fendant did  not  sign  the  note  as  surety  for  her  husband,  and  that  the  debt 
which  she  promised  to  pay  was  contracted,  not  by  him  as  a  principal,  but  by 
her.  This  fact  brings  the  case  within  the  doctrine  of  Parsons  v.  McLane,  64 
N.  H.  478,  13  Atl.  Rep.  588.  The  defendant's  intention  to  give  her  husband 
a  sum  of  money  or  a  horse  would  not  suspend  her  legal  capacity  to  hire  the 
money  or  buy  the  horse.    Judgment  for  the  plaintiff* 

Allen,  J.,  did  not  sit.    The  others  concurred. 

NOTE. 

Husband  and  ,Wifb— Contracts  of  Wipe.  Where  a  married  woman  joins  her  hi^- 
band  as  principal  in  executing  a  note  and  mortgage  on  her  real  estate  to  secure  a  loan 
for  the  purpose  of  removing  a  prior  Uen  thereon,  she  thereby  becomes  liable  the  same 
as  if  sole.  Fawkner  v.  Mort^a^e  Co.,  (Ind.)  8  N.  E.  Rep.  689.  In  Indiana  a  married 
woman's  contract  of  suretyship  in  any  form  is  void.  See  note  to  Fawkner  y.  Mortgage 
Co.,  suvra.  Under  the  Indiana  statutes  in  force  in  1875,  a  wife  might  mortgage  her 
separate  property  for  her  husband's  debt,  and  a  mortgage  so  made  was  not  rendered 
invalid  by  the  change  in  the  statute  prohibiting  the  wife  from  becoming  surety;  but 
she  has,  in  such  case,  the  same  rights  as  surety  as  if  she  were  sole,  and  may  be  released 
by  a  binding  contract  for  extension  of  time  made  between  her  husband  and  the  cred- 
itor without  her  consent.  Post  v.  Losey,  12  N.  E.  Rep.  121.  It  is  the  settled  law  of  In- 
diana^ under  the  statute  in  force  since  1881,  (1)  that  a  mortgage  executed  by  a  mar- 
ried woman  to  secure  the  debt  of  her  husband  or  others  is  invalid ;  (2)  that  a  mortgage 
by  husband  and  wife  on  real  estate  owned  by  entireties  to  secure  the  debt  of  the  hus- 
band or  others  is  invalid;  (8)  that  coverture  is  a  personal  defense,  and  where  a  hus- 
band and  wife  mortgage  real  estate,  and  afterwards  sell  it,  the  grantee  cannot  avail 
himself  of  such  defense.  Crooks  v.  Kennett,  Id.  715.  In  Connecticut^  a  mortgage  given 
by  a  wife  on  her  real  estate,  with  the  consent  of  the  husband,  to  secure  the  aebt  of  the 
latter,  is  good,  no  attempt  being  made  to  hold  the  wife  on  the  note.  Bank  v  Under- 
wood. 4  Atl.  Rep.  248.  Where  a  married  woman  having  a  separate  estate  executes  a 
promissory  note  of  which  others  are  to  receive  the  benefit,  she  herself  being  a  surely 
in  effect,  she  will  not  be  held  in  equity  to  have  created  a  charge  upon  her  separate  es- 
tate, unless  the  contract  itself  includes  an  express  provision  to  that  effect.  Farrand  v. 
Beshoar,  (Colo.)  12  Paa  Rep.  196,  and  note. 

A  wife  signing  a  note  vrith  her  husband  to  obtain  money  to  i)Ut  into  a  business  car- 
ried on  in  his  name  alone,  she  having  no  interest  except  as  his  creditor,  some  of  her 
means  being  used  therein,  is  only  a  surety,  and,  under  the  law  of  Michigan^  such  note 
is  void  as  to  her.    Littlefleld  v.  Dingwall,  89  N.  W.  Rep.  88. 

A  married  woman  who  has  been  relieved  of  her  disabilities  as  to  her  statutory  and 
separate  estate,  by  statute,  has  capacity  to  contract  a  debt,  for  the  purchase  of  mer- 
chandise, which  shall  be  a  personal  obligation.    Mohr  v.  Senior,  (ALa. )  4  South  Rep.  786. 

As  to  the  validity  of  the  contracts  of  a  married  woman  in  the  different  states,  see 
Brown  v.  Thomson,  (S.  C.)  4  S.  E.  Rep.  348,  and  note:  Maulsby  v.  Byers,  (Md.)  10  AtL 
Rep.  236,  and  note-  Conway  v. Wilson,  (N.  J.)  11  Atl.  Rep.  607;  Booker  v.Wingo,(S.  C.) 
7  S.  E.  Rep.  49;  Kilboum  v.  Brown,  (Conn.)  14  AU.  Rep.  784. 
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m  N.  H.  686) 

Wells  v.  Foster  et  al.^ 
(Supreme  Owurt  of  New  MofrwpeMre.    Grafton.   July  10, 1888.; 

Husband  and  Whs— Wifb'b  Bbpasatb  Estatb— Hostgaob— Patmbnt  ov  Husbahd's 
Debts. 

A  married  woman  may  bind  herself  by  a  note  and  mortgage  of  real  estace,  given 
to  obtain  money  for  her  husband,  with  which  to  pay  his  debts.' 

Beserved  case  from  Grafton  county. 

Writ  of  entry  on  a  mortgage  executed  by  Charles  Foster  and  his  wife, 
Louisa,  March  29,  1883,.  to  Herbert  B.  Moulton,  to  secure  tl.  payment  of 
their  note  of  that  date  for  $800,  payable  to  Moulton  or  order,  on  demand,  with 
interest.  Facts  found  by  the  court.  After  the  note  was  overdue  it  was  in- 
dorsed, and  the  mortgage  assigned  by  Moulton  to  the  plaintiff  for  value. 
Charles  was  defaulted.  The  administrator  defends  under  the  general  issue, 
with  a  brief  statement.  Louisa  died  pending  the  suit,  leaving  a  will  by 
which  she  gave  to  her  husbaud  one  dollar,  to  her  two  sons  one  dollar  each, 
and  the  residue  of  her  estate  to  her  daughter,  Jessie  M.  Titus.  From  May  6, 
1882,  until  her  death,  she  owned  the  farm  in  question  in  her  own  right. 
Charles  carried  it  on,  and  managed  it  o^  his  own  account.  In  March,  1883, 
he  was,  and  for  several  years  bad  been,  involved  in  debt  and  insolvent.  Be- 
fore March  29th  Louisa  agreed  with  Charles  to  mortgage  her  farm  for  money 
to  pay  his  debts.  He  applied  to  Moulton  for  the  money,  stating  that  he  and  his 
wife  wanted  to  boiTow  $8C)0,  and  that  she  would  mortgage  the  farm  as  secu- 
rity. Muulton  told  him  that  he  would  let  his  wife  have  that  sum  upon  her 
note  and  mortgage  of  the  faim.  March  29th  Louisa  and  Charles  executed  the 
note  and  mortgage,  and  delivered  then  to  Moulton,  who,  in  the  presence  of 
Louisa,  handed  the  $800  to  Charles.  Moulton  had  no  negotiation  or  talk  with 
Louisa.  He  understood  that  Charles  was  her  agent  in  the  business.  He  was 
not  informed  and  did  not  know  for  what  purpose  the  money  was  wanted.  He 
knew  that  Charles  was  financially  irresponsible,  and  made  the  loan  on  the 
credit  of  Louisa  and  the  security  of  the  mortgage  exclusively.  With  Louisa*s 
knowledge  and  cousent  Charles  appropriated  the  ^00  to  the  payment  of  his 
debts. 

JEf .  M,  Morse  and  W,  8.  Ladd,  for  plaintiffs.  /•  W.  Bemick  and  Aldrich 
(&  Mernick,  for  defendants. 

BoE,  C.  J.  As  we  understand  the  case  it  is  found  as  a  fact  that  Mrs.  Foster 
did  not  sign  the  note  as  surety  for  her  husband,  and  that  the  money  which 
she  promised  to  repay  was  hired,  not  by  him  as  principal,  but  by  her.  Jler 
alterable  intention  to  give  him  the  money  did  not  suspend  her  legal  capacity  to 
hire  it.  The  case  is  determined  by  Parsons  v.  MoLanSf  64  N.  H.  478, 13  Atl. 
Bep.  588.    Judgment  for  the  plaintiff. 

Cabpenteh,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  5T7) 

State  v.  Brow.* 
(Supreme  Court  of  New  HampsMre*    Sullivaa.    July  10, 1888.) 

Pbostttutioh— Bntioiko  Awat  fob  Pdbposbs  of  Fbostitutiok. 

An  indictment  under  Gton.  Laws  N.  H.  c.  274,  {  10,  for  entioing  away  a-  female 
ehUd  under  the  aee  of  18  years  for  the  purposes  of  prostitution,  is  not  sustained  by 
proof  that  the  defendant  enticed  her  away  for  the  purpose  of  illicit  interoourae  with 
himself. 

>  Reported  by  W.  8.  Ladd,  ofSdal  reporter  of  the  New  Hampshire  supreme  court 
*Ajb  to  the  power  of  a  married  woman  to  oontract,  so  as  to  bind  herself  for  the  pay- 
ment of  her  husband's  debts,  see  Jones  v.  Holt,  (N.  H.)  arUet  214,  and  note. 
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Exceptions  from  Sollivan  county. 

Indictment  upon  Gen.  Laws,  c.  274,  §  10,  for  willfully  and  deceitfully  en- 
ticing away  a  female  child  under  the  age  of  18  years,  with  the  intent  and  for 
the  purpose  of  prostitution.  The  evidence  for  the  government  tended  to  show 
that  the  respondent  enticed  the  person  named  in  the  indictment,  a  girl  of  the 
age  of  16  years,  from  her  home,  in  iSTewport,  in  Sullivan  county,  and  unlawfully 
cohabited  with  her  as  his  wife,  under  assumed  names,  at  several  places  in 
Massachusetts,  for  five  or  six  days.  The  defendant  requested  the  court  to  in* 
struct  the  jury  that  if  he  only  intended  to  obtain  the  girl  for  his  own  carnal 
enjoyment  the  act  did  not  amount  to  her  prostitution  in  the  sense  of  the  law; 
that  the  term  '* prostitution,"  as  used  in  the  statute,  means  common,  indis- 
criminate, illicit  intercourse,  and  not  sexual  intercourse  confined  exclusively 
to  one  man.  The  court  declined  to  give  the  instructions  requested,  and  in- 
structed the  jury  that  if  the  girl  was  enticed  away  by  the  respondent  with  the 
intent  and  for  the  purpose  of  maintaining  and  continuing  unlawful  sexual 
relations  with  her,  for  an  indefinite  period,  and  living  with  her  in  a  condi- 
tion of  concubinage  or  criminal  cohabitation,  she  was  enticed  away  for  pur- 
poses of  prostitution,  within  the  meaning  of  the  statute.  The  jury  returned 
a  verdict  of  guilty,  and  the  respondent  was  sentenced  to  the  state  prison,  and 
committed.  The  respondent  excepted  to  the  refusal  to  give  the  instructions 
requested,  and  to  the  instructions  given,  and  filed  this  bill  of  exceptions,  which 
was  allowed. 

H,  W.  Parker  and  BatU  A  EnrighU  for  defendant.  T.  L.  Bowers  and  the 
Attorney  General,  for  the  State. 

Doe,  G.  J.  The  defendant's  purpose  of  keeping  the  girl  as  his  mistress  was 
not  **the  purpose  of  prostitution"  within  the  paeaning  of  Gen.  Laws,  o.  274, 
§  10.    Exceptions  sustained. 

Clark,  J.,  did  not  sit.    The  others  concurred, 

(M  N.  H.  590) 

Morse  c.  Whitcher.* 
(Supreme  Court  of  New  Hampshire,    Grafton.    July  19, 1888.) 

KORTOAOBS^RlOHTS  OF  MORTOAGOB— NuiSAKOB  MAINTAINED  BT  MOBTGAGBS— INJUKO- 
TION. 

A  mortgagor  is  entitled  to  an  injunction  to  restraiiL  the  mortgagee  from  unrea- 
sonabijr  depositing  sawdust  from  his  mlU  upon  the  mortgaged  premises,  by  throw- 
ing it  into  the  stream  on  which  the  miU  stands,  on  his  own  land,  whereby  it  is 
floated  down  upon  the  premises  below. 

Bill  in  equity  for  an  injunction  to  restrain  the  defendant  from  casting  saw- 
dust into  the  stream,  whereby  it  is  floated  down  and  lodged  upon  the  plain- 
tiff's, etc. ,  land  below.  The  defendant  has  a  mortgage  of  the  premises  claimed 
to  be  damaged  by  the  sawdust,  and  a  referee,  after  holding  that  the  plaintiff 
has  a  plain  and  adequate  remedy  at  law,  found  that  unless  the  defendant,  by 
virtue  of  his  mortgage,  has  the  right  to  cast  his  sawdust  and  waste  material 
into  the  stream,  and  to  use  and  occupy  the  premises  by  his  building  and  tram- 
way, and  pile  his  slabs  thereon,  the  plaintiff  should  receive  $15  damages 
therefor. 

Page  &  Shurtleff,  for  plaintiff.  BingMm,  MitcheU  <&  BacTiellor  and  Al* 
drich  dk  Remick,  for  defendant. 

Allen,  J.  The  plaintiff  seeks,  by  bill  in  equity,  to  enjoin  the  defendant 
from  dropping  sawdust  from  his  mill  into  the  brook,  and  through  that  casting 
it  upon  the  land,  and  from  occupying  her  land  with  a  building  and  lumber, 

>  Reported  by  W.  S.  Ladd,  ofiicial  reporter  of  the  New.  Hampshire  supreme  oourt 
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and  a  decree  for  damages.  A  referee  has  found  that  the  defendant,  against 
the  plaintiff's  consent,  has  occupied,  and  continues  to  occupy,  a  small  portion 
of  her  liind  with  a  building  used  in  connection  with  his  saw-mill  upon  his  own 
land,  and  also  for  the  purpose  of  piling  lumber  there,  and  has  found  the  dam- 
ages she  has  suffered  by  the  unreasonable  deposition  of  sawdust  upon  her  land 
from  the  plaintiff's  mill.  The  defendant  has  an  unsatisfied  mortgage  against 
the  plaintiff's  land.  Having  the  right  of  entry  and  possession'  against  the 
plaintiff  under  his  mortgage,  no  injunction  can  be  granted  against  the  mere  ^ 

entry  upon  the  land  by  the  plaintiff  and  his  occupation  of  it  with  a  building 
and  lumber.  But  the  moitgagee's  right  of  entry  under  his  mortgage  is  lim- 
ited to  the  case  ot  protecting  and  availing  himself  of  his  mortgage  security. 
Although  he  may  not  be  liable,  in  an  action  of  trespass,  for  an  unlicensed  en- 
try upon  the  land,  {Chellis  v.  Steams,  22  N.  H.  312,)  he  cannot  justify  a 
needless  waste  or  destruction  of  the  property,  and  for  the  mortgagee's  acts, 
resulting  in  a  devastation,  destruction,  or  permanent  injury,  the  mortgagor  or 
tenant  in  possession  has  a  remedy.  Morse  v.  WhitcTieTf  ante^  207.  The  plain- 
tiff has  established  the  fact  of  injury  to  her  land  by  the  defendant's  unreason- 
ably depositing  sawdust  there  by  means  of  his  saw-mill  operated  on  his  own 
land,  and  not  for  any  purpose  of  protecting  his  mortgage  secu  rity  •  For  this  in- 
jury she  is  entitled  to  damages.  It  is  not  always  that  an  injunction  will  be 
granted  in  case  of  a  nuisance,  although  the  plaintiff's  right  has  been  established. 
Wason  v.  Sanborn,  45  N.  H.  169.    But  when,  as  in  this  case,  the  acts  of  the  I 

defendant,  if  continued,  will  permanently  lay  waste  the  plaintiff's  land,  and  | 

destroy  it  for  any  useful  purpose,  and  a  remedy  at  law  can  be  had  only  by  re-  , 

peated  suits  for  damages,  with  continuous  and  mischievous  litigation,  the  de- 
fendant will  be  restrained  by  injunction.  Against  the  unreasonable  deposi- 
tion of  sawdust  upon  her  land/rom  the  defendant's  mill  the  plaintiff  is  enti- 
tled to  an  injunction,  with  a  decree  for  the  damages  found.  Decree  for 
plaintiff. 

Blodgett,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  609) 

McIntire  f>,  McIntibb. 

{jSupreme  Court  of  New  Hampshire.    Coos.    July  19, 1888.) 

Wills— CJoNTEST— Right  op  Child  not  Named. 

Qen.  Laws  N.  H.  c.  Id8,  $  10,  provides  that  a  child  living  at  the  ezecution  of  the 
wiU,  who  Is  not  named  or  referred  to  in  the  will,  and  is  not  a  devisee  or  legatee 
therein,  takes  the  same  portion  of  the  estate  as  if  decedent  had  died  intestate. 
Held,  that  such  child  cannot  contest  the  allowance  of  the  will  on  the  ground  that 
he  is  not  named  or  referred  to  in  it,  as  his  rights  are  independent  of  the  wilL 

Appeal  from  a  decree  of  the  judge  of  probate  allowing  the  will  of  Emmons 
McIntire.  The  appellant,  a  son  of  the  deceased,  born  before  the  will  was 
made,  is  not  named  or  referred  to  in  the  will.  He  makes  no  objection  to  the 
allowance  of  the  will  except  the  omission  to  name  or  refer  to  him.  The  court 
dismissed  the  appeal,  and  the  appellant  excepted. 

Brew  &  Jordan,  for  plaintiff.    O.  Ray  and  W,  8,  Ladd,  for  defendant. 

BtNQHAM,  J.  Every  child,  or  issue  of  a  child,  of  a  deceased  testator,  not 
named  or  referred  to  in  his  will,  and  who  is  not  a  devisee  or  legatee,  shall  be 
entitled  to  the  same  portion  of  the  estate,  both  real  and  personal,  as  he  would 
have  been  had  the  deceased  died  intestate.  Qen.  Laws,  c.  193,  §  10;  Qage  v. 
Qage,  29  N.  H.  533;  Farnum  v.  Bryant,  34  N.  H.  9.  In  such  a  case,  if  the 
property  not  devised  or  bequeathed  shall  be  insufficient  to  satisfy  the  just 
share  of  the  child,  after  allowing  the  advancements  received  by  him,  the  in- 
sufficiency shall  be  contributed  in  just  proportion  from  the  property  devised 
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or  bequeathed.    Gen.  Laws,  c.  198,  §  11.    The  rights  of  the  appellant  are  in* 
dependent  of  the  will,  and  not  affected  by  it.    Exception  overruled. 

Carfenter,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  B73) 

Carpenter  v.  Hatch  et  al,^ 
(Supreme  Court  of  New  Hampshire.     Cheshire.    July  19, 1888.) 

!•  Wills— Undue  Inflxtexcb— Relations  between  Testator  and  Legatee. 

On  the  question  of  testamentary  capacity  and  undue  influence,  evidence  of  the 
relations  existing  between  the  testator  and  a  legatee  named  in  his  will  is  admissible. 
2.  Same— Presumptions. 

The  fact  that  the  executor  wrote  a  oodiclL  by  which  he  alone  was  benefited,  does 
not  raise  a  presumption,  either  of  law  or  fact,  that  the  testator's  mind  was  con- 
trolled by  him ;  that  is  a  question  of  fact  for  the  jury.' 
8.  Same — Declarations  of  Legatees  not  Parties. 

Declarations  of  legatoes,  against  their  interest,  are  not  admissible  in  a  proceed- 
ing to  set  aside  the  will,  to  which  proceeding  they  are  not  parties. 
4.  Same— Opinions  of  Non-Experts. 

Opinions  of  non-experts  may  be  received,  as  to  the  mental  soundness  or  unsound- 
ness of  the  testator,  their  qualiflcations  being  p.  question  of  fact  for  the  court.* 
6.  Same — Capacity  op  Testator  Prior  to  Execution. 

Evidence  that  the  testator,  eight  months  before  making  the  will,  knew  the  amount 
and  character  of  his  property,  is  admissible  on  the  question  of  his  testamentary  ca- 
pacity when  the  will  was  executed. 

Appeal  by  the  defendants  from  a  decree  of  the  judge  of  probate  allowing 
the  will  and  codicil  of  Silas  Kendall.  The  issues  as  to  each  instrument  were 
(1)  that  the  testator  was  not  of  sound  mind;  (2)  that  he  was  induced  to  exe- 
cute the  instrument  by  undue  influence  of  the  plaintiff,  Mason  A.  Carpenter, 
and  of  other  legatees;  (3)  that  the  will  and  codicil  were  executed  by  the  testator 
without  reading  or  knowing  their  contents.  The  will  was  executed  July  14, 
1886,  and  the  codicil  September  4,  1886.  The  testator  was  never  married. 
He  died  September  9, 1886,  at  the  age  of  80.  The  two  defendants,  his  nephews, 
are  his  only  heirs  at  law.  By  his  will,  the  testator  gave  to  the  defendants  the 
promissory  botes  which  he  held  against  them, — those  of  John  T.  amounting, 
with  interest,  to  about  91,700,  and  those  of  Joseph  K.  to  about  $1,500.  The 
remainder  of  his  estate,  amounting  to  about  $3,500,  he  gave  as  follows:  To 
the  First  Baptist  Society  in  Nashua.  $700;  to  the  \Baptist  Church  in  Tyngs- 
borough,  Mass.,  $500;  to  Orlando  J.  Davis,  $300;  to  George  E.  Davis,  $400;  to 
Charles  W.  Carpenter,  $200;  to  Leon  S.  Carpenter,  $100;  to  Diantha  Carpenter, 
$700;  to  Susan  J.  Poole,  $200;  and  by  the  codicil  made  his  executor,  the  plain- 
tiff, residuary  legatee.  Kendall  in  early  life  labored  for  Mial  Davis,  and  lived 
in  his  family  at  Tyngsborough,  and  afterwards  at  N'ashua,  and  attended  the 
Baptist  churches  at  those  places.  George  E.  is  the  son  of  Orlando  J.,  the  grand- 
son of  Mial  Davis.  From  the  spring  of  1885  until  his  death  Kendall  lived  in  the 
family  of  Emma  L.  Carpenter,  the  widow  of  Charles  L.  Carpenter.  He  was  dur- 
ing this  time,  by  reason  of  his  infirmities,  unable  to  leave  the  house.  July  14, 
1886,  both  legs  and  the  right  arm  were  paralyzed.  September  4,  1886,  the 
other  arm  became  paralyzed,  and  he  died  of  chronic  paralysis.  Mrs.  Carpen- 
ter's family  consisted  of  Charles  W.  and  Leon  S.  Carpenter,  her  minor  sons; 
Warren  and  Diantha  Carpenter,  the  parents  of  her  deceased  husband,  and  Su- 
san J.  Poole,  her  mother.    Warren  Carpenter  and  Kendall  were  cousins.    Ma- 

1  Reported  by  W.  S.  Ladd,  oiflcial  reporter  of  the  New  Hampshire  supreme  court 

*  As  to  what  is  evidence  of  undue  influence  in  the  execution  of  a  vtIII,  see  Malcomson 
V.  Graham,  (Iowa,)  89  N.  W.  Rep.  179,  and  note;  Stockton  v.  Thorn,  (Minn.)  Id.  143; 
Wheeler  v.  Whipple,  (N.  J.)  14  Atl.  Rep.  275,  and  note. 

*  As  to  the  admissibility  of  the  opinions  of  non-experts  on  the  trial  of  Issues  involving 
sanity,  see  Meeker  v.  Meeker,  (Iowa,)  87  N.  W.  Rep.  778,  and  note;  State  v.  Potts,  (N. 
C.)  6  S.  E.  Rep.  657,  and  note. 
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SOD  A.  Carpenter  is  the  husband  of  Emma  L.  Carpenter's  sister.  Subject  to 
the  defendants*  exception,  testimony  was  received  that  Mial  Davis  acted  as 
deacon  of  the  Baptist  church  at  Tyngsborough,  and  was  one  of  the  most  active 
members  of  the  church,  and  that  Kendall,  when  he  lived  in  Tyngsborough, 
attended  that  church,  and  sat  with  Davis  and  his  family  in  their  pew ;  and  that 
he  acted  as  guardian  of  Orlando  J.  Davis  after  his  father's  death.  No  letters 
of  guardianship  or  record  of  his  appointment  as  guardian  were  produced.  Dec- 
larations of  Diantha  and  Charles  W.  Carpenter,  against  their  Interest,  were 
offered  by  the  defendants  and  excluded.  Ednah  Hatch  testified  that  prior  to 
July,  1885,  she  and  her  deceased  husband  examined  Kendall's  bank-books,  rail- 
road stocks,  notes,  and  mortgages;  that  she  called  off  the  amount  of  the  se- 
curities to  her  husband,  who  set  them  down  on  a  paper,  added  them  up,  and 
told  her  what  the  total  amount  was;  that  she  did  not  add  up  the  figures,  nor 
"follow  him  in  her  mind. "  She  was  then  asked  to  state  the  footing  announced 
by  her  husband.  The  paper  is  lost.  The  evidence  was  excluded,  and  the  de- 
fendants excepted.  Emma  L.  Carpenter  was  permitted  to  testify,  subject  to 
the  defendants'  exception,  that  in  her  opinion  Kendall  was  of  sound  mind  in 
the  summer  of  1886.  A  witness  called  by  the  defendants  testified  to  the  exe- 
cution of  a  will  by  Kendall  in  November,  1885,  and,  on  cross-examination,  that 
** Kendall  enumerated  his  bank-books  and  the  notes  he  had,  and  stated  how 
old  they  were,  and  how  long  since  interest  had  been  paid.  It  made  an  im- 
pression on  my  mind.  He  spoke  of  his  relatives,  and  of  the  Davis  family, 
witl)  which  he  had  been  connected.  He  seemed  to  have  in  mind  as  well  as 
anybody  his  property,  and  what  he  wanted  to  do  with  it."  The  codicil  was 
written  by  Mason  A.  Carpenter,  who  procured  the  attendance  of  the  attesting 
witnesses,  signed  Kendall's  name,  and  made  a  cross  in  the  signature,  having 
placed  the  pen  in  Kendall's  hand.  The  codicil  was  read  to  Kendall,  and  was 
written  and  executed  in  the  manner  stated  at  his  request.  The  defendant 
requested  the  court  to  instruct  the  jury  as  follows:  (1)  There  is  no  evidence 
that  at  the  time  of  the  execution  of  the  will  and  codicil  the  testator  was  in- 
formed of  the  amount  or  character  of  his  property.  (2)  The  law  presumes 
that  Mason  A.  Carpenter  controlled  the  mind  of  Kendall,  and  presumes  the 
codicil  invalid  by  reason  of  such  control.  (8)  If  Kendall  had  always  been  on 
affectionate  terms  with  the  Hatch  boys,  his  nephews,  and  the  members  of  the 
Carpenter  family,  through  false  statements,  produced  in  his  mind  an  insane 
delusion  that  the  Hatch  boys,  in  July,  and  before  July  14, 1886,  were  treating  - 
him  badly  by  moving  for  the  appointment  of  a  guardian,  and  there  was  no 
ground  for  such  delusion,  these  points  are  proper  for  the  consideration  of  the 
jury  on  the  questions  of  testamentary  capacity  and  undue  influence. 

The  foregoing  instructions  numbered  1  and  2  were  not  given.  The  court 
instructed  the  jury,  among  other  things,  as  follows:.  "If  you  find  from  all 
the  evidence  that  Kendall,  July  14,  1886,  by  reason  of  old  age,  loss  of  mem- 
ory, bodily,  infirmity,  or  from  any  other  cause,  failed  to  comprehend  intelli- 
gently the  property  be  possessed,  the  disposition  he  wished  to  make  of  it  by 
will,  and  the  persons  and  objects  he  desired  to  participate  in  his  bounty,  it 
will  be  your  duty  to  find  that  he  did  not  possess  sufficient  testamentary  capacity, 
and  your  verdict  on  this  issue  must  be  for  the  contestants.  These  remarks 
equally  apply  to  thequestions  raised  by  the  first  issue  in  regard  to  the  codicil: 
Was  Kendall  induced  to  execute  the  instrument  offered  as  his  last  will  and 
testament  by  undue  infiuence,  over-persuasion,  or  artful  misrepresentations  on 
the  part  of  Emma  L.  Mason,  A.  and  Diantha  Carpenter  or  others  interested  in 
the  making  of  the  will?  *  *  *  Consider  that  the  testator  was  prostrated 
by  sickness ;  that  he  was  in  a  condition  bodily  and  mentally  to  be  easily  imposed 
upon;  that  he  was  attlie  house  of  Emma  L.  Carpenter;  the  extent  to  which 
the  Carpenters  are  made  beneficiaries  under  the  will;  the  circumstances  at- 
tending its  execution;  the  fact  that  Mason  A.  Carpenter  was  named  as  ex- 
ecutor, and  a  few  days  afterwards  was  appointed  attorney,  and  took  posses- 
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sion  of  Kendall's  property  and  of  the  will;  these  matters,  with  all  other  eyi- 
dence,  are  proper  to  be  considered  on  the  question  of  undue  influence.  Con* 
sider  also  whether  the  Carpenters,  or  any  of  them,  caused  him  falsely  to  be- 
lieve that  his  nephews,  the  defendants,  were  treating  him  badly  in  the  appoint- 
ment of  a  guardian,  and  whether  his  feelings  toward  them  had  thereby  be- 
come unfriendly.  Direct  proof  of  undue  influence  is  not  required.  It  may 
be  inferred  from  circumstances.  All  these  matters  you  will  also  consider 
in  answering  the  question  whether  undue  influence  was  used  in  the  execution 
of  the  codicil.  You  will  also  weigh  the  evidence  as  to  the  testator's  physical 
and  mental  condition  after  July  14th,  together  with  the  fact  that  the  codicil 
was  written  by  Mason  A.  Carpenter,  the  executor,  and  the  only  person  benefited 
by  it;  also  all  the  evidence  and  circumstances  surrounding  the  parties  at  the 
time  and  before  the  execution  of  the  codicil  as  bearing  on  the  question  whether 
it  was  procured  to  be  executed  by  the  executor  by  undue  influence,  fraud,  or 
deceit  practiced  upon  Kendall  by  the  executor  or  by  any  other  person.  **  The 
defendants  excepted  to  the  court's  refusal  to  give  the  instructions  requested. 
D,  H,  Woodioard  and  Mr,  Eddy^  for  plaintiff.  X.  Wellington  and  Davis 
d^  Enright,  for  defendants. 

Cabfenteb,  J.  The  testimony  that  Kendall,  when  he  lived  in  Tyngsbor- 
ough,  attended  the  church  of  wliich  Mial  Davis,  the  father  of  one  legatee  and 
grandfather  of  another,  was  a  deacon,  and  sat  in  the  pew  with  him  and  his 
family,  and  that  he  acted  as  guardian  for  the  grandson,  was  competent  for  the 
purpose  of  showing  the  testator's  relations  to  the  Davis  legatees,  and  afford- 
ing a  reason  for  his  manifestation  of  interest  in  them.  It  was  open  to  the 
defendants  to  argue  to  the  jury  that  legacies  to  strangers  indicated  an  unbal- 
anced mind,  and  it  was  proper  for  the  plaintiff  to  show  that  the  legatees  were 
not  strangers.  There  is  no  foundation  for  the  objection  that  the  evidence 
touching  Kendall's  acting  as  guardian  was  secondary.  No  attempt  was  made 
to  show  that  he  was  a  legal  guardian.  The  plaintiff  was  not  precluded  by  the 
fact  that  he  was  not  in  law  a  guardian  from  showing  that  in  fact  he  took 
charge  of  and  cared  for  the  boy  and  his  property  as  a  guardian  would.  The  dec- 
larations of  Diantha  and  Charles  W.  Carpenter  against  their  interest  as  lega- 
tee under  the  will  were  incompetent;  tliey  were  not  parties  to  the  suit.  AU 
him  v.  Sanger,  1  Pick.  192;  Shuiler  v.  Bumstead,  99  Mass.  112,  128,  129. 
The  question  put  to  Ednah  Hatch,  asking  what  her  deceased  husband  said 
was  the  anaount  of  the  testator's  securities,  was  properly  excluded  as  calling 
for  mere  hearsay.  His  decease  did  not  make  liis  declarations  competent.  The 
act  of  examining  the  securities  and  computing  their  amount  was  immaterial, 
and  his  statenoent  was  not  admissible  as  a  part  of  the  re»  geata,  Morrill  v. 
Foster,  32  N.  H.  858,  360;  Ordway  v.  Sanders,  58  N.  H.  132.  The  opinion 
of  Emma  L.  Carpenter  that  the  testator  was  of  sound  mind  was  admissible. 
Hardy  \,Men^lh  56  N.  H.  227.  Whether  she  was  qualified  to  give  an  opin- 
ion was  a  question  of  fact  for  the  trial  court.  Jones  v.  Tucker ^  41  N.  H.  546; 
Bundy  v.  Hyde,  50  N.  H.  116.  The  will  itself  was  evidence  tending  to  show 
that  the  testator,  when  he  executed  it,  was  informed  of  the  amount  and  char- 
acter of  his  property.  The  evidence  that  in  November,  1885,  he  was  fully 
cognizant  of  the  amount  and  character  of  his  property,  had  some  tendency, 
and,  if  he  remained  in  possession  of  his  faculties,  a  strong  tendency,  to  show 
that  he  had  the  same  knowledge  a  few  months  later,  when  he  executed  the 
will  and  codicil.  There  was  no  presumption  of  law  or  fact  that  Mason  A. 
Carpenter  controlled  the  testator's  mind,  and  that  the  codicil  was  invalid  for 
that  reason.  State  v.  Hodge,  50  N.  H.  510;  Bank  v.  Getchell,  59  N.  H.  281. 
Whether  he  did  or  did  not  control  or  improperly  influence  the  testator  was  a 
question  of  fact  for  the  determination  of  the  jury  upon  all  the  evidence,  in- 
cluding his  relations  to  the  testator,  his  acts  and  conduct  in  respect  to  the 
making  of  the  will  and  codicil,  and  the  benefit  he  derives  from  them.    It  was 
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submitted  to  the  jury  with  proper  instructions.  Lord  v.  Lord,  58  N.  H.  7, 
11.  The  instructions  asked  by  the  defendants  in  their  third  request  were 
given.  It  was  not  necessary  that  the  court  should  adopt  the  defendant's  pre- 
cise language.  Other  exceptions  not  urged  in  the  argument  have  not  been 
overlooked.    Judgment  on  the  verdict. 

Smith,  J.,  did  not  sit.    The  others  concurred. 

(64  N.  H.  608) 

Duke  et  aU  f>.  Mabston  et  ah 
{Supreme  Court  of  New  Hampshire.    Coos.    July  19, 1888.) 

1.  Intoxicating  Liquors— Nuisance— Injunction— Pleading. 

Laws  N.  H.  1887,  o.  77,  §  1,  defines  as  a  common  nuisance,  among  other  things,  any 
building,  etc.,  that  is  used  for  the  illegal  sale  or  keeping  for  sale  of  spirituous  or 
malt  liquors,  wine,  or  cider.  Section  2  provides  that,  upon  information  filed  upon  a 
petition  setting  forth  any  of  the  facts  contained  in  section  1,  the  supreme  court  mav 
abate  such  nuisance.  JEfeld,  that  a  petition  for  such  purpose,  stating  that  the  build- 
ing complained  of  *43  occupied  by  its  owner  for  the  purpose  of  selling  and  keeping 
for  sale, "  is  fatally  defective  as  not  stating  that  the  buuding  was  actually  used  for 
such  purpose,  and  also  that  the  selling  and  keeping  for  sale  were  illegal. 

2.  Same— Parties— Owner  op  Building. 

Such  petition  need  not  allege  that  the  occupant  of  the  building  is  the  owner;  nor 
need  the  owner  be  joined  with  the  occupant  as  co-defendant  in  the  action.  But  in 
such  case  an  iniunction  will  not  issue  against  the  owner,  who  has  not  had  notice, 
or  an  opportunity  to  be  heard. 

jR.  N.  Chamberlin,  for  petitioners,  Ladd  db  Fletcher  and  2>.  J.  Dailey,  for 
defendants. 

Smith,  J.  This  is  a  petition  under  Laws  1887,  c.  77,  signed  by  20  legal  voters 
of  the  town  of  Berlin,  and  is  as  follows:  **Coo$^  sa. — To  the  Supreme  Court: 
The  undersigned  petitioners,  legal  voters  of  the  town  of  Berlin,  in  said  county 
of  Coos,  complain  against  the  building  known  as  the  'Cascade  House,'  situ- 
ated in  the  town  of  Berlin,  on  the  westerly  side  of  Main  street,  in  Berlin  Falls 
village,  in  said  Berlin,  and  say  that  said  building  is  occupied  by  Its  owner, 
Henry  F.  Marston,  his  clerks,  servants,  and  employes,  for  the  purpose  of  sell- 
ing and  keeping  for  sale  spirituous  and  malt  liquors,  wine,  and  cider,  and  is 
a  common  nuisance.  Wherefore  your  petitioners  pray  that  said  building  may 
be  adjudged  a  common  nciisance,  and  that  said  Henry  F.  Marston,  his  clerks, 
servants,  and  employes,  and  all  other  persons  who  shall  occupy  the  said  build- 
ing, may  be  forever  enjoined  and  restrained  from  keeping  for  sale  or  selling 
spirituous  or  malt  liquors,  wine,  or  cider  in  or  upon  said  premises.''  The 
defendants  demur,  and  the  question  is  as  to  the  sufficiency  of  the  petition. 
The  statute  is  as  follows:  "Section  1.  Any  building,  place,  or  tenement  in 
any  town  or  city  that  is  resorted  to  for  prostitution,  lewdness,  or  illegal  gam- 
ing, or  that  is  used  for  the  illegal  sale  or  keeping  for  sale  of  spirituous  or 
malt  liquors,  wine,  or  cider,  is  declared  to  be  a  common  nuisance.  Sec.  2. 
The  supreme  court  shall  have  jurisdiction,  in  equity,  upon  information  filed 
by  the  solicitor  for  the  county,  or  upon  petition  of  not  less  than  twenty  legal 
voters  of  such  town  or  city,  setting  forth  any  of  the  facts  contained  in  section 
1  of  this  act,  to  restrain,  enjoin,  or  abate  the  same,  and  an  injunction  for 
such  purpose  may  be  Issued  by  said  court  or  any  justice  thereof."  The  peti- 
tion alleges  that  the  building  complained  of  "is  occupied  by  its  owner  *  *  * 
for  the  purpose  of  selling,"  etc.  This  is  obscure.  It  may  mean  that  the  oc- 
cupant has  an  unexecuted  intent  to  use  the  building  for  selling,  etc.  It  may 
mean  that  the  building  is  so  used.  In  civil  actions,  where  words  are  used 
which  bear  a  natural  sense,  and  an  anticipated  sense,  they  may  betaken  either 
way  against  the  party  pleading;  and  if  either  sense  will  operate  against  the 
pleader,  his  pleading  is  defective.  Gould,  PI.  c.  3,  §  54.  The  purpose  of  the 
occupant  is  immaterial  so  long  as  it  is  not  carried  into  effect.    It  is  the  use 
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made  of  the  building  for  illegal  purposes  which  makes  the  building  a  common 
nuisance.  There  is  no  allegation  that  the  selling  or  keeping  for  sale  is  illegal. 
The  sale  of  cider  in  quantities  of  10  gallons  and  upwards  is  not  Illegal;  and 
sales  of  intoxicating  liquor  by  a  town  agent,  within  the  limitations  of  his  ap- 
pointment, are  legal.  The  petition  is  defective  in  these  two  particulars.  The 
petition  is  informal,  at  least  in  that  it  is  not  framed  according  to  the  form 
prescribed  for  a  bill  in  equity.  See  forms  in  equity,  in  the  rules  of  court,  56 
N.  H.  612.  The  petitioners  "complain  against  the  building."  The  owner, 
who  is  also  the  occupant,  is  not,  in  terms,  made  defendant.  The  "person" 
and  "case"  may  perhaps  "be  rightly  understood  by  the  court"  without  amend- 
ment, (Gen.  Laws,  c.  226,  g  8.)  but  the  forms  for  proceedings  in  equity  were 
prepared  by  the  late  Chief  «fustice  Bell  (than  whom  no  one  was  better  quali- 
fied) to  secure  uniformity  of  procedure,  and  avoid  obscurity  and  uncertainty* 
to  facilitate  trials,  and  to  diminish  the  expense  of  litigation.  Conformity  to 
the  rules  ought,  therefore,  to  be  observed.  This  is  not  a  proceeding  for  the 
forfeiture  of  any  property,  real  or  personal,  and  in  that  respect  is  unlike  State 
v.  Barrels  of  Liquor,  47  N.  H.  369;  State  v.  Rum,  51  N.  H.  373;  i^tate  v. 
Whiskey,  54  N.  H.  164;  and  State  v.  Tt^fts,  56  N.  H.  137.  The  building  is 
made  a  common  nuisance  by  its  illegal  use.  The  nuisance  may  be  abated  by 
an  injunction  against  the  illegal  use,  and  by  legal  process  for  enforcing  the 
injunction.  A  general  description  of  the  illegal  use  that  constitutes  the  nui- 
sance would  seem  to  be  all  that  the  statute  requires,  or  that  would  ordinarily 
be  practicable.  A  particular  description  of  the  liquor  kept  or  sold,  with  the 
particulai-s  of  the  various  sales,  and  the  like,  might  not  always  be  convenient 
or  possible,  and  if  required,  the  object  of  the  statute  would  be  defeated. 
State  V.  Whiskey,  54  N.  H.  164,  166. 

The  defendants  have  not,  by  brief  or  otherwise,  indicated  their  grounds  of 
demurrer,  and  the  question  whether  there  are  other  defects  in  the  petition  is 
not  decided. 

As  to  the  other  petitions,  where  there  is  no  allegation  that  the  occupants 
were  the  owners  of  the  buildings,  and  in  which  demurrers  were  also  filed,  we 
are  of  opinion  that  such  allegation  is  not  necessary.  The  owner  need  not 
necessarily  be  joined  with  the  occupant  as  defendant.  He  may  be  unknown, 
or  there  may  be  numerous  owners,  and  widely  scattered.  A  petition  may  be 
maintained  against  the  occupant;  but  the  injunction  would  not  be  issued 
against  an  owner  who  was  not  a  defendant,  and  who  had  not  had  notice,  and 
an  opportunity  to  be  heard.    Demurrer  sustained. 

Gasfbntek,  J.,  did  not  sit.    The  others  concurred. 

(80  Me.  409) 

Shobet  V,  Chandler.* 
(Supreme  Judicial  Court  of  Maine*    June  18, 1888.) 
1.  Pleading — Declaration— Allegation  op  Time. 

A  count  in  a  writ,  which  aUeges  that  the  acts  complained  of  wero  committed  ''on 
divers  days  and  times  hetween^'  two  given  dates,  is  bad  on  general  demiurrer. 
&  Same— Ambndmbnt—Ezceftions  to  Ovsrbulino  Genebal  Demhrser. 

Under  Rev.  St.  Me.  c.  82,  §  28,  when  exceptions  are  taken  to  the  overruling  of  a 
general  demurrer,  the  same  must  be  passed  upon  by  the  law  court  before  an  amend- 
ment to  the  declaration  can  be  allowed  at  nisi  prius. 

Exceptions  from  superior  court,  Kennebec  county. 

Action  under  civil  damage  act,  to  recover  damages  resulting  from  sale  of 
intoxicating  liquors  to  plaintiff's  husband  by  defendant. 
Beported  by  rescript,  15  Atl.  Hep.  24. 
Webb  &  Webb,  for  plaintiff.    Brovm  cfe  Carver,  for  defendant. 


^Reported  by  Leslie  C.  Cornish,  Bsq.,  of  the  Augusta  bar. 
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Peters,  0.  J.  in  this  state  the  general  mles  of  pleading  are  simple  and 
certain,  and  should  be  adhered  to.  The  law  should  be  observed,  because  it 
is  the  law.  The  toleration  of  constant  departures  from  the  rules  soon  casts 
them  into  confusion  and  disrepute.  No  rule  has  been  better  established  in 
this  state  than  that  requiring  in  declarations  that  the  time  of  every  traversa- 
ble fact  shall  be  named.  The  pleader  must  name  some  certain  day,  whether 
correctly  nzuned  or  not.  The  rule  imposes  no  burden  or  risk.  It  is  easier  to 
obey  than  it  is  to  disobey  it.  Declarations  omitting  this  certainty  of  allega- 
tions have  been  repeatedly  held  in  this  state  to  be  bad  on  demurrer;  tlie  last 
reported  case  in  which  previous  cases  are  cited  being  Cole  v.  Babeock,  78  Me. 
41,  2  Atl.  Hep.  545.  The  plaintiff  suggests  that  a  special  demurrer  is  re- 
quired to  point  out  the  defect.  We  think  a  general  demurrer  is  sufficient. 
The  demurrer  was  general  in  the  case  cited,  and  also  in  most  of  the  cases  there 
cited.  In  the  case  at  bar  the  declaration  asserts  that  the  defendant  *'did,  on 
divei-s  days  and  times  between  January  1,  1886,  and  the  date  of  the  writ,** 
sell  liquors  to  the  plaintiff's  husband,  from  which  certain  effects  ensued. 
Now,  it  is  clear  that  stating  certain  acts  as  done  between  two  points  of  time 
many  days  apart,  does  not  state  any  particular  day  on  which  they  were 
done.  Such  a  statement  is  no  more  certain  than  it  would  be  to  allege  an  act 
as  occurring  "on  or  about"  a  certain  day  named,  or  **near"  such  time;  and 
such  allegations  have  been  held  to  be  insufficient.  Here  is  a  continuando 
with  nothing  for  it  to  attach  to,  with  no  day  to  begin  with  or  to  continue 
from.  The  acts  complained  of  may  have  occurred  months  after  January  1, 
1886,  the  writ  bearing  date  in  May  of  that  year.  We  find  no  fault  with  the 
allegation  that  the  acts  were  done  diversis  diebus  et  vicibtis.  That  mode  of 
describing  them  is  indispensable  where  the  selling  consists  of  continuous  acts. 
It  would  be  very  difficult  for  a  plaintiff  to  ascertain  the  details  of  an  habitual 
offending,  so  as  to  allege  them  in  any  other  way.  But  the  pleader  should  have 
alleged  some  certain  day,  and,  in  addition  thereto,  the  divers  days  and  times. 
It  is  just  as  unnecessary  to  allege  a  day  certain  where  a  continuando  accom- 
panies it  as  where  it  does  not.  Says  Metoalf,  J.,  in  WelU  v.  Cow.,  12  Gray, 
326:  "Every  indictment  must  precisely  show  a  certain  day  and  year  when 
the  alleged  offense  was  committed.  And  where  the  alleged  offense  may  have 
continuance,  the  time  may  be  laid  with  a  continuando;  that  is,  it  may  be  al- 
leged to  have  been  on  a  single  day  certain,  and  also  on  divers  other  days." 
The  same  rule  is  common  to  criminal  and  civil  proceedings.  In  giving  an  ac- 
count of  the  origin  of  the  rather  free  mode  of  allegation  by  the  use  of  the  cot^ 
tinuando,  Jackson,  J.,  in  the  case  of  Pieive  v.  Pickens,  16  Mass.  472,  gives  very 
satisfactory  reasons  to  show  that  exactness  of  day  is  required  to  be  stated  in 
such  pleading.  See,  also,  Folger  v.  Fields,  12  Gush.  93.  The  plaintiff  is  not 
aided  out  of  the  difficulty  by  the  case  of  Bryant  v.  Tidgetoell,  133  Mass.  86. 
relied  on  by  him.  In  that  case  the  declaration-r-of  doubtful  validity  in  several 
respects — was  not  objected  to;  and  under  the  Massachusetts  practice  act,  as  we 
understand  it,  a  declaration  is  not  required  to  allege  any  precise  day  when 
such  an  act  as  Was  in  that  case  involved  was  done.  Knapp  v.  Slocomb,  9 
Gray,  73.  The  verdict  being  general  on  all  the  counts,  and  the  last  two  dif- 
fering in  essential  respects  from  the  first,  the  error  in  the  first  count  carries  a 
taint  into  the  verdict  which  requires  it  to  be  set  aside.  We  do  not  examine 
the  questions  raised  on  demurrer  to  the  counts  added  by  way  of  amendment, 
inasmuch  as  the  court  below  may,  on  proper  terms,  allow  such  a  reconstruc- 
tion of  the  first  count  as  will  be  sufficient  for  all  purposes.  Besides,  a  trial 
judge  has  no  authority  to  allow  an  amendment  to  a  declaration,  after  it  has 
been  demurred  to,  the  demurrer  overruled,  and  exceptions  taken  to  the  ruling, 
before  the  questions  raised  on  demurrer  have  been  decided  by  the  full  court, 
unless  upon  payment  of  costs.    Exceptions  sustained* 

Danforth,  Libbey,  Embrt,  Foster,  and  Haskell,  JJ.,  concurred* 
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Wait's  Ex'b  t).  Satagb  et  ai. 
(OoiMt  of  Chtmcery  of  New  Jeraey.    August  6, 1888.) 

1.  M0BTeAGB8--H0ST01.GES  IN  PO8BES8IOK— RlOHTB  OF  MOBTOAOOB'S  WiDOW. 

A  mortgagee  in  possession  is  entitled  to  the  rents  and  profits  until  his  daim  is 
paid,  as  against  the  widow,  who  became  the  wife  of  the  mortgagor  after  the  exe- 
cution of  the  mortgage. 
S.  EzBODTioN— Salb— Dbath  ot  Dbfbndaht  aftbb  Issue  aitd  bbtobb  Sai«b. 

In  l^ew  Jersey  a  sale  may  lawfully  be  made  under  an  execution  issued  prior  to 
the  death  of  the  judgment  debtor,  but  not  executed  until  after  his  death,  without 
first  reviving  the  judgment  by  scire  facias. 
8.  Samb— Depbotivb  Title— Rights  of  Pubchasb»— Mobtgagb— Pbiobttt. 

Where  a  judgment  is  a  prior  lien  to  a  mortgage,  a  purchaser  under  the  judgment 
will  stand  in  the  place  of  the  judgment  creditor,  and  take  precedence  of  the  mort- 
gagee, although  his  title  under  the  sheriffs  sale  be  defective. 

On  bill  to  foreclose  a  mortgage. 

aiiaftr  &  Durand,  for  complainant.    A.  W.  Cutler ,  for  defendants  Frances 
and  Walter  F.  Savage.     A.  &.  Rickey  <&  Son,  for  defendant  Wait. 

Bird.  Y.  G.  The  complainant  flies  her  bill  to  foreclose  a  mortgage  which 
had  been  given  to  her  testator  by  the  mortgagor  before  bis  marriage  to  the 
wife  who  survived  him,  and  who  now  claims  an  interest  in  dower  in  the 
mortgaged  premises.  The  defendant  Frances  is  the  widow  of  Joseph  W 
Savage,  the  mortgagor.  She  also  claims  a  lien  on  the  lands  mortgaged,  by 
virtue  of  a  mortgage  given  by  her  husband  to  Edward  S.  Savage,  as  her 
trustee,  for  $3,000,  and  by  him  assigned  to  her.  She  also  claims  that  she  is 
entitled  to  the  rents  and  profits  of  the  said  lands  from  the  time  of  the  death 
of  her  husband,  notwithstanding  the  fact  that  she  was  not  in  possession ;  she 
alleging  that  she  surrendered  the  possession  to  the  mortgagee,  at  his  Instance, 
without  knowing  her  legal  rights.  She  also  claims  that  she  has  an  interest 
in  said  lands,  subject  to  the  mortgage  of  complainant,  as  above  intimated. 
Erskine  L.  Wait  claims  that  after  the  mortgage 'of  the  complainant  is  paid, 
and  such  interest  in  dower  as  Mrs.  Frances  Savage  is  entitled  to,  that  then 
he  is  entitled  to  the  surplus  monej  arising  from  the  i;>ale,  by  virtue  of  a  deed 
of  conveyance  made  by  the  sheriff,  in  compliance  with  an  execution  issued 
upon  a  judgment  at  law  against  Joseph  W.  Savage,  the  mortgagor.  He 
claims  that  the  lien  which  he  has  under  said  judgment  and  sale  is  prior  to 
the  lien  of  Mrs.  Savage  under  her  said  mortgage  for  $3,000.  He  says  that, 
although  her  mortgage  bears  date  prior  to  the  entry  of  the  judgment  under 
which  the  sale  was  made,  the  fact  is  that  the  judgment  creditor  had  no  no- 
tice of  such  mortgage  at  the  time  of  the  entry  of  his  judgment,  the  said 
mortgage  not  then  having  been  recorded.  He  also  says  that  when  he  pur- 
chased the  property  he  had  no  knowledge  of  the  mortgage.  This  want  of 
notice  is  not  disputed.  But  it  is  earnestly  insisted,  on  behalf  of  the  widow, 
Mrs.  Savage,  that  the  deed  under  which  Erskine  L.  claims  is  null  and  void« 
because  the  sale  was  effected  by  virtue  of  an  execution  which  had  been  issued 
prior  to  the  death  of  the  judgment  debtor,  and  that  no  scire  facias  had  been 
taken  out  after  the  death  to  revive  the  judgment.  The  defendant  Walter  in- 
sists that  the  mortgagee  haa  been  in  possession  since  the  death  of  the  mort- 
gagor, and  that  the  complainant  should  account  for  the  rents  and  profits.  It 
is  also  claimed  in  behalf  of  both  defendants  that  all  the  credits  to  which  the 
defendants  are  entitled  have  not  been  indorsed  on  the  mortgage.  It  is  said 
that  the  mortgngee  was,  in  his  life-time,  an  agent  and  trustee  for  the  mort- 
gagor, and  as  such  received  moneys  which  he  has  not  accounted  for>  and 
which  he  received  for  the  express  purpose  of  discharging  the  liens  which  he 
might  lawfully  discharge  by  virtue  of  the  conditions  of  the  bond  and  mort- 
gage. 

First,  as  to  the  rights  of  the  widow  of  the  mortgagor.    The  general  rule  is 
that  she  is  entitled  to  an  account  of  the  rents  and  profits  from  the  time  oi 
.  v.l5A.no.5 — 16 


Digitized  by 


Google 


226  ATLANTIC  BEPORTER.  .  [N.  J* 

the  death  of  her  husband,  and  to  receive  the  one-third  of  the  net  proceeds. 
Hopper  V.  Hopper^  22  N.  J.  Law,  715.  But  if  no  other  interests  were  in 
the  way,  she  would  not  be  entitled  to  the  whole  proceeds  on  the  ground  pre- 
sented, viz.,  that,  being  in  possession  at  the  death  of  her  husband,  she  sur- 
rendered to  the  mortgagee  in  ignorance  of  her  legal  rights.  I  find  nothing  In 
the  case  to  satisfy  me  that  any  advantage  was  taken  of  her.  Besides,  it  will 
be  remembered  that  this  mortgage  was  given  by  the  mortgagor  before  his 
marriage  with  his  present  widow.  But,  she  having  surrendered  possession, 
her  rights  are  simply  those  pf  a  widow  out  of  possession.  SmcUlwood  v.  BiU 
derback,  16  N.  J.  Law,  497.  But  is  she  entitled  to  an  account  of  the  rents  and 
profits,  from  the  time  of  the  death  of  her  husband,  as  against  the  mortgagee  of 
her  husband,  the  husband  having  executed  the  mortgage  before  marriage ?  Has 
not  such  mortgagee  the  right  to  the  unquali  fled  possession  against  all  the  world, 
until  his  mortgage  is  satisfied?  The  mortgagee  must  account  when  in  pos- 
session, and  the  law  ciiarges  him  with  the  full  value  of  the  premises,  and 
compels  him  to  credit  it  on  his  mortgage.  This  he  is  obliged  to  do  until  the 
whole  amount  due  is  satisfied.  After  this  is  done,  if  there  be  anything  left, 
the  rights  of  the  widow  and  heirs  are  to  be  adjusted.  The  widow  is  only  en- 
titled to  her  share  in  the  surplus  after  the  mortgage  debt  is  paid.  Hinch- 
man  v.  Stiles,  9  N.  J.  Eq.  454;  Hartshome  v.  Hartshome,  2  N.  J.  Eq.  349; 
and  1  Scrib.  Dower,  595.  Therefore,  from  these  authorities,  I  cannot  but 
conclude  that  the  mortgagee,  when  in  possession,  is  entitled  to  the  rents  and 
profits  until  his  claim  is  wholly  paid,  as  against  the  widow,  who  became  the 
wife  of  the  mortgagor  after  the  execution  of  the  mortgage,  as  well  as  against 
the  heir. 

In  the  second  place,  which  is  in  right,  after  the  complainant  Frances  Sav- 
age, the  widow,  who  took  an  assignment  of  the  mortgage  made  by  her  hus- 
band to  his  son,  as  trustee  for  her,  for  83,000,  or  Erskine  L.  Wait,  who  pur- 
chased the  land  upon  a  sale  made  by  the  sheriff,  under  an  execution  issued 
on  a  judgment  which  was  obtained  after  the  mortgage  was  executed  and  deliv- 
ered, but  before  it  was  recorded,  and  that,  too,  without  any  notice  of  such 
mortgage?  As  I  understand  the  argument  of  counsel  for  Mrs.  Wait,  he  re- 
gards the  sale  made  by  the  sheriff  as  null  and  void,  and  also  the  deed  made  in 
pursuance  thereof,  to  Erskine  L.  Wait,  because  the  sale  so  made  was  made 
by  virtue  of  an  execution  issued  prior  to  the  death  of  the  judgment  debtor, 
and  not  executed  until  after  his  death.  He  insists  that  in  every  such  case  no 
sale  can  be  effectual  without  first  reviving  the  judgment  by  scire  facias, 
which  was  not  done  in  this  instance.  I  think  that,  in  New  Jersey,  the  law 
is  well  settled  against  this  contention.  Rickey  v.  Hillman,  7  N.  J.  Law,  180. 
But,  in  addition  to  this,  I  cannot  but  think  that,  in  equity,  the  purchaser 
will  be  permitted  to  stand  in  the  place  of  the  judgment  creditor,  in  case  there 
should  appear  to  be  any  defect  in  his  title  under  the  sheriff's  sale.  The  judg- 
ment was  a  prior  lien  to  the  mortgage,  because  recorded  first  and -without  no- 
tice of  the  existence  of  the  mortgage.  In  the  hands  of  the  creditor  this  judg- 
ment would  take  precedence  of  the  mortgage  of  Mrs.  Savage,  and  to  my  mind, 
on  the  plainest  principles  of  equity,  the  sale  by  tlte  sheriff  operated  as  an  as- 
signment of  the  judgment,  to  the  extent  of  the  lien  thereof  on  this  land,  to 
Erskine  L.  Wait.  Whatever  interest  the  judgment  creditor  had  in  this  land, 
by  virtue  of  his  judgment,  that  interest  passed  to  the  purchaser,  for  a  valu- 
able consideration.  He  was  the  highest  bidder,  and  paid  the  price  offered. 
And  this  price  the  judgment  creditor  accepted  and  has  the  benefit  of.  Clearly, 
therefore,  the  purchaser  ought  to  stand  in  the  place  of  the  judgment  creditor. 
On  this  ground,  too,  he  would  come  in  ahead  of  Mrs.  Savage.  This  view  of 
the  case  renders  it  unnecessary  for  me  to  speak  of  the  effect  of  the  absence 
of  an  allegation  or  statement  in  the  answer  respecting  this  last  question,  ex- 
cept to  add  that,  as  I  understand  the  rule,  courts  do  not  decide  a  case  against 
the  resisting  party,  except  so  far  as  the  issue  is  raised  by  the  pleadings. 
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The  proof  does  not  establish  the  charge  that  the  testator,  in  his  life-time» 
received  moneys  as  the  agent  of  the  mortgagor,  which  he  was  to  appropriate 
towards  the  satisfaction  of  the  mortgage  now  being  foreclosed,  and  did  not 
so  appropriate  them,  or  that  he  received  any  other  moneys  of  the  mortgagor, 
and  has  not  appropriated  them  to  some  proper  purpose,  to  the  benefit  of  the 
mortgagor  in  fulfillment  of  his  duty  as  agent.  I  understand  that  all  the 
proofs  which  the  parties  have  to  offer  are  in  the  printed  book  which  has  been 
presented,  respecting  the  accounts  between  these  parties.  I  shall  therefore 
advise  a  reference  to  a  master  to  take  and  state  an  account,  and  to  report  the 
amount  due  to  the  complainant  on  her  mortgage,  on  the  testimony  now  on- 
file.  The  ofiicer  who  makes  the  sale  will  be  directed  to  pay  all  the  surplus 
money  into  court,  after  satisfying  the  decree  for  the  complainant,  when  the 
court  can  ascertain  the  amount  to  be  invested  for  the  widow  during  her  life- 
time. The  rest  of  such  surplus  will  be  ordered  paid  to  Erskine  L.  Wait,  at 
once,  as  purchaser,  and  the  amount  so  invested  for  the  widow  will  be  ordered 
to  be  paid  to  him  at  the  death  of  the  widow. 


(44  N.  J.  B.  898) 

New  Jersey  Zino  &  Iron  CJo.  v.  Morris  Canal  &  Banking  Co.  et  al. 
{Oowrt  of  Chancery  of  New  Jersey*    August  80, 1888.) 

1.  Whabvbs— Rights  op  State  Licensee. 

A  license  under  the  wharf  act  of  1851  confers  no  right  on  the  licensee,  unless  he 
is  the  owner  of  upland  abutting  on  tide-water.  His  Roense  is  conditional,  depend- 
ent on  his  having  title  to  a  rlpa  lying  behind  the  publio  domain  covered  by  his 
license. 

2.  Riparian  Owners— Navigable  Waters— Wharves  and  Docks. 

A  person  acquiring  land  abutting  on  a  navigable  stream  takes  title  only  to  the 
high-water  line,  and  that  line  is  limited  by  the  outflow  of  the  medium  high  tide 
between  the  spring  and  neap  tides.  All  below  that  line  belongs  to  the  state.  But, 
in  virtue  of  a  local  custom,  now  having  the  force  of  established  law,  the  adjacency 
of  the  land  of  such  an  owner  to  the  stream  invests  him  with  a  license  to  fill  in  and 
dock  out  on  the  public  domain  in  front  of  his  land  to  such  an  extent  as  does  notin- 
terfere  with  publio  rights,  and  this  license,  when  executed,  becomes  irrevocable. 

8.  Estate— Qualified  Estates— Rights  op  Owner. 

Under  a  deed  granting  only  a  qualified  fee,  the  grantee  has,  whUe  his  estate  con- 
tinues, the  same  right  to  the  exclusive  possession  and  enjoyment  of  the  land  granted, 
and  as  complete  dominion  over  it  for  all  purposes,  as  though  he  held  it  in  fee-simple 
absolute. 

4.  Eminent  Domain— The  Power— Extent  of  Grant. 

Where  the  state  invests  a  corporation  with  the  prerogative  of  eminent  domain,  for 
the  purpose  of  enabling  them  to  construct  and  operate  a  public  highway,  and  they 
take  land,  by  force  of  their  charter,  for  the  purposes  of  such  highway,  the  grant  to 
them  should  be  construed,  not  as  investing  them  with  capacity  to  take  a  fee,  but'  as 
merely  giving  them  power  to  acquire  such  an  easement  in  the  land  taken  as  will 
enable  them  fully  to  accomplish  the  purposes  for  which  they  were  created. 

5.  Same — Construction  oir  Grant. 

Such  grants,  like  all  public  grants,  are  to  be  strictly  construed.  What  is  not 
plainly  given  is  to  be  understood  as  withheld. 

6.  Same. 

In  cases  where  the  Morris  Canal  &  Banking  Company  have,  by  force  of  their 
charter,  and  not  by  grant,  taken  land  for  a  part  of  their  right  of  way  there,  they 
have  simply  acquired  such  an  easement  in  the  land  as  it  was  necessary  for  them  to 
have,  to  fully  accomplish  the  purposes  of  their  creation,  leaving  the  fee  in  the  owner 
of  the  land,  with  good  right  on  his  part  to  make  any  use  of  the  land  which  will  noft 
prevent  the  canal  company  from  having  the  full  enjoyment  of  their  easement. 

7.  Same— Rights  of  Owner— Riparian  Rights. 

The  acquisition  by  a  railroad  or  canal  company  of  an  easement  for  a  right  of  way 
over  the  land  of  a  riparian  owner,  along  or  on  the  shore  of  his  land,  does  not,  ao- 
cording  to  general  principles  of  law.  deprive  such  owner  of  his  rieht  or  equitiy  to 
preserve  or  improve  the  connection  of  his  land  with  the  adjacent  tide-water. 

iSyllaibua  by  ihe  Court,) 
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On  final  hearing  on  bill  and  answer  and  proo£s. 

John  R.  Emery  and  Henley  Q.  Pitney t  for  complainant*    Oscar  Keen  and 
Robert  Qilchrist,  for  defendants. 

Yan  Fleet,  Y.  C.  This  is  a  suit  brought  under  the  statute  of  1870,  au- 
thorizing this  court  in  certain  cases  to  settle  and  determine  the  title  to  lands. 
Eevision,  p.  1189.  The  jurisdiction  of  the  court  is  undisputed.  Both  parties 
admit  that  the  necessary  facts  to  give  jurisdiction  exist,  and  each  call  upon 
the  coui-t  to  pronounce  a  decree  establishing  the  title  it  sets  up.  The  case 
.  presents  simply  a  question  of  title.  The  subject  of  the  suit  is  a  tract  of  land, 
situate  in  the  city  of  Newark,  lying  on  the  south  side  of  the  Passaic  river, 
extending  northerly  from  the  tow-path  of  the  Morris  canal  to  the  dock  line  of 
the  river,  and  bounded  on  the  east  by  lands  of  a  corporation  known  as  the 
"Chemical  Works,''  and  on  the  west  by  lands  of  S.  C.  Williams.  Its  dimen- 
sions, as  given  in  the  comprainant's  bill,  are  as  follows:  Being  1,095  feet  in 
length  along  the  dock  line,  about  1,170  feet  in  length  along  the  tow-path, 
about  178  feet  along  lands  of  the  Chemical  Works,  and  about  102  feet  along 
lands  of  S.  C.  Williams.  From  this  description  it  will  be  seen  that  the  prin- 
cipal part  of  the  land  in  controversy  lies  between  the  high  and  low  water  lines 
of  the  Passaic  river.  The  complamants'  immediate  predecessors  in  title,  the 
New  Jersey  Zinc  Company,  in  October,  1870,  obtained  a  license,  under  the 
wharf  act  of  1851,  from  a  joint  commission  appointf^d  by  the  chosen  freehold- 
ers of  the  counties  of  Essex  and  Hudson,  authorizing  them  to  fill  in  and  dock 
out  on  the  laud  in  question ;  and  they,  soon  thereafter,  erected  a  line  of  piling, 
surmounted  by  a  cap  or  string  piece,  along  its  front  and  western  boundary. 
The  land  on  the  east,  belonging  to  the  Chemical  Works,  and  forming  the  east- 
ern boundary  of  the  tract  in  dispute,  had  already  been  filled  in  out  to  the 
dock  line.  The  complainants  and  their  predecessors  in  title,  after  obtaining 
the  license,  and  before  the  institution  of  this  suit,  expended  in  improving  the 
land  in  dispute  over  ;J17,000.  The  license  granted  to  the  New  Jersey  Zinc 
Company  gave  them  no  authority  to  fill  in  and  dock  out  unless  they  were  the 
owners  of  a  ripa  lying  behind  the  land  covered  by  tide-water.  A  license 
granted  under  the  statute  of  1851  confers  no  right  whatever  on  the  licensee, 
unless  he  is  the  owner  of  the  shore,  and  is  of  no  use  to  him  unless  he  is.  His 
license  is  conditional,  the  condition  being  that  he  has  title  to  a  ripa  lying  be- 
hind the  public  domain  covered  by  his  license.  Brovm  v.  Canal  Co,,  27  N. 
J.  Lrtw,  648.  Without  title  to  a  ripa^  it  is  entirely  clear  that  the  complain- 
ants are  in  no  position  to  assert  a  right  to  any  of  the  land  in  dispute  lying 
beyond  the  high- water  line.  The  law  on  this  subject  is  so  firmly  settled  as 
not  to  be  open  to  debate  in  this  court.  All  navigable  waters  within  this  state, 
together  with  the  soil  under  them,  belong,  in  actual  proprietorship,  to  the 
state.  A  person  acquiring  title  to  land  abutting  on  a  navigable  stream  takes 
title  only  to  the  high-water  line,  and  that  line  is  limited  by  the  outflow  of  the 
medium  high  tide  between  the  spring  and  neap  tides.  All  below  that  line 
belongs  tp  the  state,  and  the  state  may,  at  any  time  before  it  is  reclaimed  by 
the  owner  of  the  adjacent  upland,  grant  it,  for  a  public  use,  to  whomsoever 
it  sees  fit.  A  grantee  of  lands  abutting  on  a  navigable  stream  acquires  no 
peculiar  rights,  as  incidents  of  his  estate,  in  the  land  beyond  the  high-water 
line,  lying  in  front  of  his  land ;  but  in  virtue  of  a  local  custom  long  prevalent 
in  this  state,  and  now  having  the  force  of  established  law,  the  adjacency  of  his 
land  to  the  stream  invests  him  with  a  license  to  fill  in  and  wharf  out  on  the 
public  domain  to  such  an  extent  as  does  not  interfere  with  the  public  rights 
of  fishing  and  navigation;  and  this  license,  when  executed,  becomes  irrevoca- 
ble, and  confers  on  the  riparian  owner  a  good  and  indefeasible  title  to  the  land 
thus  reclaimed.  Qough  v.  Bell,  22  N.  J.  Law,  441;  Stevens  v.  Railroad  Co,^ 
34  N.  J.  Law,  532.  No  such  license  exists,  however,  in  favor  of  any  person 
except  a  riparian  owner.    It  is  a  right  growing  out  of  the  adjacency  of  his  land 
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to  navigable  water,  and  is  incident  to  the  ownership  of  land  tlius  located,  but 
can  have  no  existence  apart  from  the  ownership  of  land  abutting  on  a  navigable 
stream. 

The  complainants  show  a  perfect  paper  title  to  the  lands  in  dispute.  They 
claim  under  tlie  proprietor  of  the  Eastern  division  of  New  Jersey.  Their 
title  to  the  eastern  part  of  the  tract  in  question  originated  in  a  survey  made 
to  one  of  the  proprietoi-s  in  March,  1806,  and  to  the  western  part  under  a  sur- 
vey made  to  another  of  the  proprietors  in  August,  1833.  The  transmission 
of  the  title  from  these  two  proprietors  to  the  complainants,  through  several 
intermediate  conveyances,  is  fully  established.  The  defendants  do  not  deny 
that  the  complainants  show  a  perfect  paper  title,  but  they  say  that  all  the 
lands  covered  by  their  title  lay,  at  the  time  their  title  originated,  below  the 
high- water  line  of  the  Passaic,  and  therefore  it  was  not  possible  for  a  title  to 
be  acquired  to  them,  except  by  a  grant  from  the  state,  and  that,  inasmuch  as 
no  such  grant  is  shown,  the  complainants  show  no  title;  in  other  words,  that 
their  paper  title  is  worthless.  This  statement  of  the  defense  is,  in  a  material 
respect,  much  broader  than  that  made  by  the  defendants*  answer.  It  is  a 
fact  about  which  there  is  no  dispute — indeed,  it  is  one  of  the  few  things  about 
which  no  controversy  was  made  during  the  hearing — that  the  defendants^ 
canal  along  nearly  the  whole  of  the  locus  in  quo  was  constructed  in  part  on 
lands  covered  by  the  complainants'  title.  The  defendants*  answer  does  not 
claim  that  that  part  of  the  land  covered  by  the  complainants*  title  upon  which 
the  defendants  constructed  their  canal  lay  below  the  high- water  line  of  the 
Passaic;  on  the  contrary,  it  distinctly  admits  that  it  lay  above  the  high- water 
line.  The  answer  speaks,  on  this  point,  as  follows:  That  the  canal  was  so 
located,  along  and  opposite  the  piece  of  land  in  dispute,  as  that  it  skirted  the 
high-water  line  of  the  Passaic  in  such  manner  that  when  it  was  constructed 
the  base  of  the  bank  which  supported  the  tow-path  of  the  canal  extended  to 
the  high-water  mark  of  the  river,  along  the  whole  length  of  the  strip  of  land 
now  in  dispute  in  this  cause.  This  averment,  as  I  understand  it,  asserts, 
with  the  utmost  perspicuity,  that,  on  the  completion  of  the  canal,  the  base  or 
foot  of  the  tow-path  was  coincident  with  the  high-water  line,  along  the  whole 
of  the  locus  m  quo.  It  follows  necessarily  that  all  of  the  land  covered  by  the 
complainants*  title,  which  the  canal  and  tow-path  occupied,  lay  above  high- 
water  line.  Accepting  the  statement  of  the  answer  on  this  subject  as  an  ac- 
curate description  of  the  location  of  that  part  of  the  land  covered  by  the 
complainants'  title  which  the  canal  occupied,  there  can  be  no  doubt  that  their 
title  at  one  time  embraced  a  sufficient  ripa  to  confer  upon  the  person  who 
held  it  all  of  the  privileges  which  inhere  in  the  ownership  of  land  abutting 
on  a  navigable  stream.  Under  such  a  condition  of  facts,  the  important  ques- 
tion which  the  court  would  be  called  upon  to  decide  would  be  whether  the 
defendants,  by  the  acquisition  of  an  easement  for  the  purposes  of  their  canal 
over  the  ripa  covered  by  the  complainants*  title,  that  is,  by  simply  taking 
possession  of  such  ripa^  and  building  their  canal  on  it,  and  retaining  pos- 
session of  it  for  over  40  years, — for  the  defendants  have  shown  no  better  or 
other  title, — had  so  far  succe^ed  to  the  privileges  which  the  owner  of  the 
ripa  might  otherwise  have  exercised  over  the  shore  lying  in  front  of  his  land 
as  to  put  it  in  their  power  to  prevent  him  from  exercising  them.-  I  believe 
no  court  in  thia  state  has  as  yet  decided  that  where  the  Morris  Canal  &  Bank- 
ing Company  have,  either  by  condemnation  or  by  taking  possession,  acquired 
land  abutting  on  tide-water,  simply  for  a  part  of  their  right  of  way,  and  not 
as  a  terminus,  that  the  right  thus  acquired  gave  them  authority  to  exercise 
the  privileges  of  a  riparian  owner.  On  the  contrary,  the  truth  is  that  seri- 
ous doubts  have  always  been  expressed,  whenever  the  question  has  received 
attention,  whether,  in  view  of  the  provisions  of  their  charter,  the  defendants 
were  competent  to  exercise  the  privileges  of  a  riparian  owner,  even  over  the 
shore  of  land  which  they  hold  by  grant  from  the  owner  of  the  fee.    The  ut- 
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most  extent  to  wliich  the  decisions  on  this  question  have  as  yet  gone  is  this: 
that  the  canal  company  were  competent  to  receive  such  privileges  by  grant 
from  the  owner  of  the  fee,  and  thus  cut  him  off  from  the  right  to  exercise 
them ;  but  it  was  doubtful  whether  they  themselves  could  exercise  them,  or 
take  them  for  any  other  purpose  than  to  prevent  their  grantor  from  exercis* 
ing  them .  This  is  the  view  expressed  by  the  supreme  court  in  State  v.  Browut 
27  N.  J.  Law,  13;  and  although  the  judgment  pronounced  in  that  case  was 
subsequently  reversed,  {Brown  v.  Canal  Co.,  27  N.  J.  Law,  648,)  yet  the 
judgment  of  the  supreme  court,  as  to  the  effect  which  should  be  given  to  a 
grant  made  by  a  riparian  owner  to  the  canal  company,  has  since  been  twice 
approved  by  the  court  of  errors  and  appeals.  Improvement  Co,  v.  Hoboken, 
36  N.  J.  Law,  540;  Fitzgerald  v.  Faunce,  46  N.  J.  Law,  536. 

The  difference  in  the  legal  effect,  wliich  must  be  attributed  to  the  convey- 
ance of  an  estate  in  fee,  whether  absolute  or  qualified,  and  the  right  which 
the  defendants  acquired  by  simply  taking  possession  of  land  for  a  right  of 
way  or  condemning  it  for  a  like  purpose,  is  wide  and  vital.  Under  a  convey- 
ance, even  if  it  be  of  only  a  qusilified  fee,  the  defendants  have,  while  their 
estate  continues,  by  the  plain  terms  of  their  grant,  an  absolute  right  to  the 
exclusive  possession  of  the  land  conveyed;  and  any  attempt  by  their  grantor 
to  exercise  any  sort  of  possession  over  the  land,  or  to  use  any  part  of  it  as  a 
means  of  advantage  or  profit  to  himself,  would  be  in  plain  derogation  of  his 
grant,  and  a  clear  violation  of  the  defendants*  rights.  The  defendants,  under 
a  deed  conveying  only  a  qualified  fee,  would,  while  their  title  continued,  have 
the  same  right  to  the  exclusive  use  and  enjoyment  of  the  land,  and  as  com- 
plete dominion  over  it  for  all  purposes,  as  though  they  held  it  in  fee-s'imple 
absolute;  and  no  one,  I  suppose,  would  pretend  that  it  would  be  possible  for 
a  grantor,  after  making  a  title  of  that  description,  to  set  up  with  the  least 
show  of  success  a  right  or  interest  of  any  kind  in  the  land  conveyed.  But 
the  defendants'  right  in  lands,  acquired  by  any  other  means  than  by  grant, 
stands  on  an  entirely  different  foundation.  Where  the  state  invests  a  corpo- 
ration with  the  sovereign  prerogative  of  eminent  domain,  for  the  purpose  of 
enabling  them  to  construct  and  operate  a  public  highway,  and  they  take  land 
by  force  of  their  charter,  or  by  any  other  means  than  by  grant,  for  the  pur- 
poses of  such  highway,  it  is  manifest  that  the  plain  purpose  of  the  grant  to 
them  is  not  to  give  them  capacity,  or  invest  them  with  power  to  take  a  fee, 
but  merely  to  give  them  power  to  acquire  such  an  easement  in  the  land  as 
will  enable  them  fully  to  accomplish  the  purposes  for  which  they  were  cre- 
ated. The  plain  design  of  the  grant,  iu  such  a  case,  is  to  enable  them  to  ac- 
quire what  they  require  for  the  construction  and  successful  operation  of  their 
highway,  but  nothing  more.  The  title  to  the  land  taken  remains,  in  such 
cases,  in  the  owner,  subject  only  to  such  servitude  as  the  corporation  has 
power  to  impose,  and  their  power  in  this  respect  is  limited,  as  a  general  rule, 
to  such  use  of  the  land  as  may  be  reasonably  necessary  for  a  right  of  way 
Taylor  v.  Railroad  Co.,  38  N.  J  Law,  28;  1  Redf .  R.  R.  270.  Such  grants, 
like  all  public  grants,  are  to  be  strictly  construed.  The  grantee  takes  nothing 
except  what  is  plainly  given  either  in  express  terms  or  by  necessary  and  una- 
voidable implication.  What  is  not  plainly  given  is  to  be  understood  as  with- 
held. Any  ambiguity  in  the  terms  of  his  grant  will  be  fatal  to  his  claim. 
To  doubt  in  such  a  case  is  to  deny. 

The  eanal  at  the  place  in  dispute  was  not  constructed  under  the  original 
charter  granted  to  the  defendants  on  the  31st  of  December,  1824,  but  under 
a  supplement  passed  January  26,  1828.  By  their  original  charter  the  defend- 
ants were  empowered,  after  locating  the  route  of  their  canal,  and  without  fii-st 
making  compensation,  to  enter  upon,  take  possession  of,  and  use  all  such 
lands>  waters,  and  streams  as  were  necessary  for  the  purposes  of  their  canal. 
They  were  authorized  to  take  private  property  for  the  use  of  their  canal,  with- 
out first  making  compensation.    Entry  by  them  upon  the  lands  of  another. 
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and  appropriating  tbe  land  to  their  own  use  for  the  purposes  of  their  canal, 
neither  constitute  a  trespass,  nor  gave  the  owner  a  right  to  maintain  an  ac- 
tion of  ejectment  against  them.  Kough  v.  Darcey,  11 N.  J.  Law,  237;  Ben  v. 
Canal  Co.,  24  N.  J.  Law,  587;  Railroad  Co.  v.  McFarlan,  31  N.  J.  Eq.  706, 
43  N.  J.  Law,  605.  By  the  supplement  of  January  26, 1828,  the  defendants 
were  authorized  to  extend  their  canal  from  the  Passaic  river  to  the  waters  of 
the  Hudson;  but  in  making  the  extension  they  were  not  authorized*to  take 
any  land  until  they  first  paid  for  it,  or  tendered  its  appraised  value  to  its 
owner.  Under  their  original  charter  their  power  to  take  land  was  subject  to 
a  very  important  limitation,  and  this  limitation  applied  with  equal  force  to  all 
lands  taken  for  the  extension  whicli  were  acquired  by  force  of  their  charter, 
and  not  by  grant.  By  the  twenty-seventh  section  it  is  declared  that  the  de- 
fendants^ power  to  take  land  shall  be  so  construed  as  that  they  shall  not  be 
authorized  to  take  or  appropriate  to  the  use  of  their  canal,  or  under  color  or 
pretense  that  the  same  are  necessary  therefor,  any  lands,  waters,  or  streams 
of  water,  but  such  only  as  are  actually  necessary  for  the  erection  and  use  of 
their  Ciinal  for  the  purposes  of  navigation  only,  and  its  necessary  towing-paths 
and  works.  This  language,  in  my  judgment,  will  bear  but  one  interpretation, 
and  that  is,  that  when  the  defendants,  by  force  of  the  power  conferred  upon 
them  by  their  charter,  and  not  by  grant,  or  with  the  consent  of  the  owner,  ac- 
quired for  a  part  of  the  right  of  way  of  the  public  highway  which  they  were 
authorized  to  construct  and  operate  there,  they  simply  took  such  an  easement 
or  right  in  the  land  as  it  was  reasonably  necessary  for  them  to  have  in  order 
that  they  might  build  their  canal,  and  afterwards  use  and  operate  it  as  a  public 
highway.  Or,  to  state  what  they  took,  as  contrasted  with  what  the  land- 
owner retained,  it  may  be  said,  that  the  owner  of  the  land  was  required  to 
yield  to  the  defendants  such  possession,  use,  and  enjoyment  of  the  land  taken 
as  it  was  necessary  for  them  to  have  to  enable  them  to  fully  accomplish  the 
purposes  of  their  creation,  but  nothing  more.  He  retained  the  fee,  and  also 
all  privileges  and  incidents  belonging  to  it,  together  with  the  right  to  make 
any  use  of  the  land  which  would  not  Injuriously  interfere  with  the  defendants 
in  the  full  and  free  use  of  their  easement. 

The  word  "lands"  was  used  in  this  part  of  the  charter,  as  I  think,  as  the 
equivalent  of  right  or  estate,  so  that  if  the  legislative  purpose  had  been  ex- 
pressed with  entire  aptness,  this  clause  would  have  read  in  this  wise:  that  that 
part  of  the  defendant's  charter  giving  them  power  to  take  land  shall  be  so  con- 
strued as  that  they  shall  not  be  authorized  to  take  any  right  or  estate  in  lands 
taken  by  them  for  the  purposes  of  their  canal,  but  such  only  as  shall  be  act- 
ually necessary  for  the  erection  and  use  of  their  canal,  for  the  purposes  of 
navigation  only,  and  its  necessary  towing-paths  and  works.  That  this  is  the 
construction  which  this  clause  of  the  charter  should  receive  is  made  manifest, 
as  I  think,  by  a  subsequent  clause  of  the  same  section,  which  declares  that 
the  defendants  shall  not  be  authorized  to  demise,  grant,  alien,  or  sell  any  such 
lands,  waters,  or  streams,  taken,  or  pretended  to  be  taken,  or  required,  for  the 
use  of  their  canal,  to  any  person  or  persons  whomsoever,  except  only  such  land 
as  may  be  received  by  them  by  donation,  or  acquired  by  them  by  private  con- 
tmct.  These  two  clauses,  when  considered  together,  seem  to  me  to  leave  the 
purposes  of  the  legislature  in  two  respects  entirely  free  from  doubt:  First, 
that  what  the  defendants  should  have  the  right  to  acquire,  should  only  be  such 
in  quantity,  quality,  and  duration  as  it  should  be  reasonably  necessary  for  them 
to  have  to  fully  accomplish  the  objects  for  which  they  were  created;  and, 
second,  that  what  they  acquired  should  be  inalienable,  and  that  they  should 
derive  no  benefit  from  it  except  such  as  might  be  obtained  by  using  it  for  the 
purposes  for  which  they  were  authorized  to  take  it.  The  words  of  limitation 
employed  in  both  clauses  demonstrate,  I  think,  with  great  clearness,  that  it 
was  an  important  part  of  the  legislative  scheme  in  granting  this  charter  to 
rigidly  restrict  the  right  which  the  defendants  might  acquire  where  they  took 
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land  merely  for  a  rlgbtof  way,  and  by  any  other  means  tban  by  grant,  to  sacb 
an  easement  as  it  should  be  necessary  for  them  to  have  to  fully  accomplish 
the  purposes  of  their  creation,  leaving  the  fee  of  the  land  in  its  owner,  with 
good  right  and  full  power  on  his  part  to  make  any  use  of  the  land  which  would 
not  deprive  the  defendants  of  the  full  beneficial  enjoyment  of  their  easement. 
This  construction  puts  the  defendants'  charter  in  complete  harmony  with  what 
has  always  been  considered  a  wise  and  just  public  policy  on  this  subject  in  this 
state.  In  1866  Chief  Justice  Beasley.  in  pronouncing  the  opinion  of  the 
court  of  errors  and  appeals  in  Steam-Boat  Co.  v.  Transportation  Co.,  18  N.  J. 
Eq.  511,  said:  *'Public  sentiment,  from  the  earliest  times  to  this  day,  and  the 
whole  course  of  legislative  action,  in  this  state,  have  recognized  a  natural 
equity,  so  to  speak,  in  the  riparian  owner  to  preserve  and  improve  the  connec- 
tion of  his  property  with  the  navigable  watvr,  and  .the  consequence  is  that  a 
strong  presumption  arises  against  an  implication  of  an  intention  on  the  part 
of  the  legislature  to  violate  iuch  equity.  In  my  opinion,  such  a  design  should 
not  be  deduced  from  the  words  of  any  statute,  either  generator  special,  except 
when  it  contains  language  not  susceptible  of  any  other  rational  interpretation. " 
In  1877  a  statute  was  passed,  which  declares  that  when  land  has  been  or  shall 
be  taken  or  granted  for  a  right  of  way,  and  such  right  of  way  has  been  or  shall 
be  so  located  on  the  land  of  a  riparian  owner  as  to  occupy  the  same  along  or 
on  tlie  shore  line,  and  thereby  separate  the  upland  of  such  riparian  owner,  ad- 
joining that  used  for  such  right  of  way,  from  tide- water,  such  owner  of  the 
land  so  subject  to  such  right  of  way,  shall  be  held  to  be  the  riparian  owner, 
for  the  purpose  of  receiving  any  grant  or  lease  heretofore  or  hereafter  made 
of  lands  of  the  state  under  water  or  for  the  purpose  of  receiving  any  notice 
under  the  act  to  which  this  is  a  supplement,  or  the  supplements  thereto.  lie- 
vision,  p.  987,  §  29.  So  far  as  this  statute  was  intended  to  be  retrospective,  it 
is  unquestionably,  valid  as  against  a  person  who,  at  the  time  of  its  passage, 
held  merely  an  unexecuted  license  to  fill  in  and  dock  out;  for,  until  such  license 
is  executed,  it  is  competent  for  the  legislature  to  adopt  any  regulation  respect- 
ing land  lying  below  the  high-water  line  which  to  it  may  seem  wise  and  just. 
This  statute  embraces,  it  will  be  observed,  both  lands  taken  or  condemned  and 
lands  granted:  and,  while  it  must  be  admitted  that  the  complainant's  case  does 
not  fall  within  its  precise  words,  for  they  own  no  upland  adjoining  the  land 
taken  by  the  defendants  for  their  right  of  way,  which  is  separated,  by  th«  land 
occupied  by  the  right  of  way,  from  tide-water, — because,  under  the  theory  of 
fact  on  which  the  case  is  now  being  considered,  the  right  of  way  Occupies  the 
whole  of  the  upland  or  ripa  covered  by  the  complainants'  title, — still,  I  think 
the  statute  has  a  very  important  bearing  on  this  case.  It  puts  in  the  form  of 
positive  law  what,  prior  to  its  enactment,  existed  only  as  a  deduction  to  be 
made  from  a  local  custom,  or  principle  of  local  common  law.  The  statute  was 
undoubtedly  passed  to  clear  up  doubts,  which  it  was  thought  might  exist,  re- 
specting the  rights  of  two  different  classes  of  pei*sons  in  the  same  piece  or 
tract  of  the  public  domain.  There  is  nothing  on  its  face  which  indicates  an 
intention  on  the  part  of  the  legislature  to  take  anything  from  the  riparian 
owner;  on  the  contrary,  its  main  purpose  seems  to  be  to  make  his  rights  mure 
certain  and  secure.  Kor  was  it  designed  to  establish  a  new  rule  of  law,  for 
it  never  was  the  law  that  the  acquisition  of  a  mere  easement  by  one  person  in 
the  land  of  another  operated  to  transfer  the  fee,  nor  to  deprive  the  owner  of 
the  servient  land  of  the  right  of  making  any  use  of  it  which  did  not  interfere 
with  the  full  and  free  enjoyment  of  the  easement.  The  principal  design  of 
the  statute,  as  I  read  it,  was  to  declare  what  before  was,  on  general  principles 
of  law,  entirely  certain  and  clear;  and  that  is,  that  the  acquisition  by  a  canal 
or  railroad  company  of  an  easement,  simply  for  a  right  of  way,  over  the  lands 
of  a  riparian  owner,  along  or  on  the  shore  of  his  lands,  should  not  operate  to 
deprive  him  of  his  right  or  equity  to  preserve  and  improve  the  connection  of 
his  land  with  tide-water. 
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If  we  adopt  the  construction  above  indicated  as  the  constraction  which 
this  part  of  the  defendant's  charter  must,  as  a  matter  of  law,  receive,  it  would 
seem  to  be  entirely  clear  that,  although  the  fact  may  be  Just  as  the  defend- 
ants say  it  is,  that  all  of  the  ripa  embraced  within  the  complainants*  title  is 
now  covered  by  the  canal  and  tow-path,  and  has  been  so  covered  ever  since 
the  completion  of  the  canal,  still,  as  the  complainants  hold  the  fee  in  such 
ripa,  and  the  defendants  have  no  estate  or  right  in  it,  except  an  easement 
over  it,  and  as  the  complainants  may  exercise  all  of  the  privileges  of  a  ripa- 
rian owner  over  the  land  lying  in  front  of  such  ripa,  without  in  tlie  slightest 
degree  interfering  with  the  defendants  in  the  full  and  free  use  of  their  ease- 
ment, or  doing  them  any  harm  or  injury,  that  it  is  the  duty  of  the  court  to 
adjudge  that,  as  between  the  parties  to  this  suit,  the  title  to  the  lands  in  dis- 
pute is  in  the  complainants,  subject,  however,  to  an  easement  in  favor  of  the  de- 
fendants to  use  as  a  part  of  their  right  of  way  so  much  thereof  as  they  held  and 
occupied  for  20  years  or  more  prior  to  the  time  when  this  suit  was  instituted. 
That  is  my  judgment  as  to  the  rights  of  the  parties  in  the  land  in  dispute, 
assuming  the  line  of  high  water  to  be  just  where  the  defendant,  by  their  an- 
swer, say  it  was.  But  I  think  the  complainants*  right  to  the  land  in  ques- 
tion may.  under  the  proofs,  be  adjudged  to  stand  on  a  broader  and  stronger 
foundation  than  that  just  indicated.  The  defendants  show  no  title  to  the  sub- 
ject of  the  dispute,  as  against  any  of  the  persons  under  whom  the  complain- 
ants claim,  except  such  as  arises  from  possession  and  use  for  over  40  years. 
They  have  never  used  any  of  the  land  in  dispute  for  any  other  purpose  than 
as  a  part  of  their  right  of  way,  and,  if  their  right  is  to  be  limited  by  their 
user,  it  must  necessarily  be  confined  to  a  simple  easnment.  The  complain- 
ants say  by  their  bill  that  the  canal  of  the  defendants,  as  located  and  con- 
structed, did  not  extend  to  the  shore  line,  or  to  ordinary  high- water  mark, 
of  the  Passaic.  Their  claim  is  that  after  the  completion  of  the  canal  there  ex- 
isted between  the  foot  of  the  slope  of  the  tow-path  and  the  high- water  line  of 
the  Passaic,  and  lying  right  adjacent  to  the  foot  of  the  tow-path,  a  strip  of 
land  varying  in  width  from  10  feet  to  40.  extending  along  the  whole  of  the 
locus  in  quo,  which  was  never  touched  by  the  waters  of  the  Passaic  at  an  ordi- 
nary high  tide.  This  claim  constituted  the  principal  subject  of  contest  on  the 
hearing  of  the  case,  and  a  vast  volume  of  evidence,  embracing  almost  every 
variety  of  proof  which  it  was  possible  to  offer  in  elucidation  of  such  an  issue, 
was  adduced  both  in  its  support  and  refutation.  To  classify  and  arrange  the 
whole  body  of  the  evidence  produced  on  this  branch  of  the  case,  and  put  it  in 
a  form  to  render  it  intelligible,  so  that  its  relative  force  and  weight  may  be 
easily  seen  and  appreciated,  would  extend  this  opinion  much  beyond  the  usual 
length  of  such  a  paper.  I  shall  not,  therefore,  attempt  to  do  so.  but,  in  stat- 
ing the  reasons  for  my  judgment,  shall  content  myself  with  simply  calling  at- 
tention to  such  parts  of  the  evidence  as,  in  my  opinion,  serve  to  demonstrate 
with  the  greatest  force  and  directness  what  the  truth  is  respecting  tliiscl^m. 
In  this  connection,  I  think,  however,  it  should  be  stated  that  the  whole  of  the 
evidence  touching  this  question  has  been  examined  and  considered  with  studi- 
ous care,  and  that  the  effect  produced  on  my  mind  by  that  to  which  no  allu- 
sion will  be  made,  is,  in  its  general  result,  precisely  the  same  as  that  to  which 
I  propose  to  direct  attention.  From  1833  to  1850,  a  period  of  about  17  years, 
^.  James  H.  Tichenor  owned  the  land  in  question,  and  also  a  farm  lying  ad- 
jacent to  it.  He  resided  on  the  farm  from  1833  to  1836,  and  again  from  1844 
to  1849.  His  farm  lay  east  of  the  land  in  dispute,  and  in  passing  from  his 
farm  to  Newark,  and  back  again,  he  passed  over  the  land  in  question,  or  by  it. 
Prom  1838  to  1836,  he  says,  he  passed  over  or  along  the  disputed  territory 
almost  daily,  and  subsequently,  up  to  1850,  very  frequently;  and  he  swears 
that  during  all  that  time  there  was  a  strip  of  land,  varying  in  width  from  20 
feet  to  30,  lying  between  the  canal  and  the  river,  which  was  never  covered  by 
the  water  of  an  ordinary  high  tide.    As  he  was  the  owner  of  the  land  it  was 
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natural  that  his  observation  of  its  condition  should  have  been  somewhat 
closer  and  more  thorough  than  that  of  a  person  having  no  interest  in  it,  and 
that  his  recollection  of  what  he  saw  should  be  more  perfect,  and  remain  with 
him  longer,  than  that  of  a  person  casually  looking  at  the  land  with  neither  in- 
terest nor  object.  Mr.  Tichenor  conveyed  the  land  in  controversy,  together 
with  other  land,  to  the  Kew  Jersey  Exploring  &  Mining  Company  on  the 
1st  of  May,  1850.  Dunn  &  Thompson,  who  were  engaged  in  surveying  lands 
in  the  city  of  Kewark  from  1844  to  1856,  in  June,  1850,  made  a  survey  and 
map  of  the  land  so  conveyed.  Mr.  Dunn  is  dead,  but  Mr.  Thompson  is  liv- 
ing, and  was  examined  as  a  witness  in  this  case.  After  an  examination  of 
the  map  made  by  his  firm  in  1850,  Mr.  Thompson  testified  that  the  map  was 
made  from  an  actual  survey,  which  he  and  Mr.  Dunn  made  together,  and  that 
his  recollection  was  that  at  the  time  the  survey  was  made  there  was  a  strip 
of  land  from  10  feet  to  30  and  upwards  in  widtii  lying  northx)f  the  foot  of  the 
tow-path,  extending  along  nearly  the  whole  of  the  locus  in  quo,  which  was 
not  covered  by  water  at  an  ordinary  high  tide.  Mr.  Eliphalet  C.  Smith,  who 
was  assistant  surveyor  of  the  city  of  Newark  from  1837  to  1839,  and  city  sur- 
veyor from  1843  to  1848,  and  assistant  engineer  on  that  part  of  the  canal  ex- 
tending from  Newark  to  the  waters  of  the  Hudson  from  1833  to  1835,  testi- 
fied that  while  engaged  on  the  canal  he  resided  in  the  city  of  Newark,  and 
that  in  going  to  and  from  the  point  where  his  duties  required  liim  to  be  he 
passed  every  day,  on  the  tow-path,  along  the  place  in  dispute;  and  also  that 
while  he  was  assistant  surveyor  of  the  city  of  Newark  he  made  surveys  on 
the  disputed  territory,  for  the  purpose  of  collecting  material  to  be  used  in 
making  a  map  of  the  city  of  Newark,  and  that  in  collecting  such  material  he 
was  necessarily  required  to  measure  the  distance  at  the  place  in  dispute,  from 
the  foot  of  the  tow-path  to  the  high-water  line  of  the  Passaic.  He  swears 
that,  after  the  completion  of  the  canal,  there  was  no  point  on  the  lands  in  dis- 
pute where  the  foot  of  the  tow-path  was  coincident  with  the  high- water  line; 
that  it  would  not  have  been  good  policy  to  have  located  the  tow-path  so  that 
tide- water  at  high  water  would  have  washed  it;  but  his  recollection  was  that 
between  the  bottom  of  the  tow-path  and  the  high- water  line  there  was  a  strip 
of  upland,  varying  in  width  from  10  feet  to  30.  Dr.  Alexander,  the  superin- 
tendent of  the  chemical  works,  whose  testimony,  in  consequence  of  his  cau- 
tion, strong  sense  of  justice,  and  high  regard  for  the  truth,  is,  in  my  judg- 
ment, entitled  to  the  very  highest  consideration,  says  that  after  1872,  and  be- 
fore the  filling  in  was  done,  there  existed  at  the  line  of  the  Chemical  Works, 
extending  westerly  for  the  distance  of  four  or  five  blocks,  quite  a  little  strip 
of  land  between  the  bottom  of  the  slope  of  the  tow-path  and  the  high- water 
line  of  the  Passaic.  There  is  a  large  amount  of  other  evidence  on  the  part  of 
the  complainants  of  the  same  general  character.  Stated  in  its  substance  it 
shows  that  there  was  between  the  foot  of  the  tow-path  and  the  waters  of  the 
Passaic,  along  the  whole  of  the  disputed  territory,  from  the  time  the  canal 
was  built  until  tide- water  was  excluded  by  the  filling  in,  a  considerable  strip 
of  upland  which  the  watera  of  an  ordinary  high  tide  never  touched.  If  this 
evidence  is  believed,  there  can  be  no  doubt  about  the  complainant's  right  to  a 
decree.  It  establishes  the  fact  that  there  was  a  sulficient  ripa  lying  north  of 
the  tow-path  to  entitle  the  complainants  to  be  regarded  as  riparian  ownei-s. 

The  defendants'  evidence  on  this  branch  of  the  case  quite  equals  in  bulk,  if 
not  in  weight,  the  evidence  of  the  complainants.  They  show  by  many  wit- 
nesses, some  of  them  gentlemen  of  prominence  and  high  respectability,  that 
on  the  completion  of  the  canal  the  foot  of  the  tow-path  along  the  whole  of  the 
territory  in  dispute  was  either  coincident  with  the  high-water  line  of  tlie  Pas- 
saic, or  extended  below  it  into  the  river.  Mr.  lioswell  B.  Mason,  who  had 
charge  of  the  location  of  the  route  of  that  part  of  the  canal  extending  from 
Newark  to  the  waters  of  the  Hudson,  swears  that  after  the  tow-path  was  built 
there  was  no  land  between  the  foot  of  the  tow-path  and  the  high-water  line. 
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at  any  point  on  the  disputed  territory,  but  that  in  many  places  the  tow-path 
was  built  on  land  which  was  covered  by  tide-water  at  an  ordinary  high  tide. 
His  brother,  Mr.  Arnold  G.  Mason,  who  assisted  as  an  engineer  in  construct- 
ing this  part  of  the  canal,  gave  substantially  similar  evidence.  But  neither 
of  these  gentlemen,  until  just  before  they  gave  their  testimony,  had  seen  the 
loc7is  in  quo  for  over  45  years.  In  the  interval  the  disputed  territory  and  all 
its  surroundings  had  undergone  many  and  very  great  changes.  During  nearly 
the  whole  of  this  long  peri^  both  of  them  resided  at  points  remote  from  the 
place  in  question,  and,  so  far  as  appears,  nothing  had  occurred  during  its 
lapse  which  directed  their  attention  to  it  in  such  manner  as  to  have  the  least 
tendency  to  either  freshen  or  preserve  their  recollection  of  its  condition  when 
they  left  it.  That  they  believe  that  they  retain  anything  like  an  accurate 
recollection  of  the  situation,  under  the  circumstances,  seems  to  me  to  be 
quite  extraordinary;  for  I  think  that  the  observation  and  experience  of  most 
men,  especially  those  living  busy  and  active  lives,  show  that  where  a  person 
possessing  only  an  ordinary  memory  is  deprived  of  all  opportunity  for  over  40 
years  of  seeing  at  intervals  a  particular  place  or  situation  with  which  he  was 
once  familiar,  and  nothing  has  occurred  in  the  interim  to  direct  his  attention 
to  it,  and  cause  him  to  think  about  it,  and  thus  preserve  his  recollection  of  it, 
that  before  the  lapse  of  half  the  period  named  every  trace  of  the  picture  which 
at  one  time  existed  in  a  perfect  state  on  his  memory  will  be  so  far  obliterated 
that,  if  he  attempts  to  reproduce  it,  he  will  be  compelled  in  many  important 
parts  to  substitute  fancy  for  fact.  And  it  is  possible  for  him  to  do  so  with- 
out being  fully  conscious  that  he  is  fabricating;  for,  if  he  has  a  dim  recollec- 
tion of  a  part  of  the  picture,  his  imagination  will  suggest  what  the  balance 
of  it  ought  to  be,  and  it  will  therefore  be  easy  for  him,  in  his  effort  to  revive 
his  recollection,  to  mistake  what  is  purely  the  work  of  his  imagination  for 
recollection.  As  already  stated,  many  other  witnesses  called  by  the  defend- 
ants gave  evidence,  which,  in  its  substance,  is  identical  with  that  given  by 
the  Messrs.  Mason.  They  nearly  all  swear  that  after  the  completion  of  the 
camd  the  foot  of  the  tow-path  was  either  coincident  with  the  high- water 
line,  or  extended  below  it.  They  are  all  persons  of  such  character  and  stand- 
ing as  entitles  their  testimony  to  full  consideration.  But  the  vital  fact,  as 
they  state  it,  appears  to  me  to  be  so  improbable  that  their  evidence,  especi- 
ally when  contrasted  with  that  produced  by  the  complainants,  must  be  re- 
jected as  incredible.  I  do  not  believe  that  any  civil  engineer  of  suliicient 
reputed  capacity  to  be  placed  in  charge  of  so  important  a  work  as  the  con- 
struction of  this  canal  would  have  located  the  foot  of  its  tow-path  at  the  high- 
water  line,  on  a  stream  like  the  Passaic,  except  under  the  pressure  of  reasons 
so  imperative  in  their  character  as  to  leave  no  other  location  open  to  him. 
None  such  seem  to  have  existed  in  this  case,  and  if  the  tow-path  was  located 
where  the  defendants'  witnesses  say  it  was,  it  was  put  there  from  choice, 
and  not  from  necessity.  That  it  should  have  been  done  from  choice,  in  view 
of  the  actual  condition  of  affairs  then  existing,  as  the  proofs,  about  which 
there  is  no  dispute,  show,  is  a  thing  which,  I  think,  is  incapable  of  belief  by 
any  discriminating  mind.  The  Passaic  is  subject  to  freshets;  its  waters,  at 
such  times,  rising  to  a  very  considerable  height.  The'  trend  of  the  river  at 
the  place  in  question  at  the  time  the  Cimal  was  built  was  towards  the  canal, 
the  river  at  that  point  lying  somewhat  in  the  form  of  a  half  circle,  with  the 
top  of  the  curve,  or  its  greatest  extension,  nearly  opposite  the  middle  of  the 
locus  in  quo.  The  channel  of  the  river  ran  near  its  south  bank,  and  the  main 
force  of  its  current  struik  against  that  bank.  Mr.  David  H.  Tichenor,  one 
of  the  defendants'  witnesses,  in  describing  the  river  and  its  shore  at  the  point 
in  question  just  before  the  construction  of  the  canal,  says  that  there  was  more 
current  there  than  either  above  or  below,  and  that  after  heavy  rains  the  cur- 
rent bore  against  the  south  bank,  and  wore  it  away.  Land  at  the  place  in 
question  was  very  cheap  when  the  canal  was  built,  the  defendants  in  no  in- 
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stance  being  required  to  pay,  on  a  condemnation  yaluation,  more  than  $15  an 
acre,  inclading  damages,  and  in  some  instances  only  $5  an  acre.  The  tow* 
path  at  this  point  was  constructed  of  loose  earth,  taken  from  the  excavation 
made  for  the  bed  of  the  canal.  If  it  had  been  located  where  the  defendants 
say  it  was,  it  is  as  certain  as  anything  can  be  which  is  governed  by  the  law 
of  nature,  that  the  very  first  considerable  freshet  which  occurred  in  the  Pas- 
saic after  it  was  built  would  have  swept  it  away.  That  it  never  was  washed 
away  by  a  freshet  demonstrates,  as  I  think,  quite  conclusively  that  it  was  lo- 
cated above  the  high- water  line.  Competent  engineering,  as  well  as  ordinary 
good  sense,  would  have  located  it  there.  I  have  no  doubt  it  was  located  there. 
The  proofs,  in  my  opinion,  fully  establish  the  fact  that  there  was  and  is  a 
ripa  north  of  the  foot  of  the  tow-path,  along  the  whole  of  the  territory  in 
dispute,  sufficient  in  extent  to  constitute  the  complainants  riparian  owners. 
This  conclusion  renders  it  unnecessary  to  consider  any  of  the  many  questions 
started  by  the  defense  on  the  assumption  that  no  such  ripa  existed.  The 
complainants  are  entitled  to  a  decree  adjudging  that  they  hold  the  land  in  dis« 
pute  by  a  good  and  valid  title,  and  that  the  defendants  have  no  right  or  in- 
terest in  it  except  a  right  of  way  for  jbheir  canal  and  tow-path,  over  so  much 
of  it  as  their  canal  and  tow-path  now  occupy.  The  complainants  are  also  en- 
titled to  costs. 


(46  N.  J.  B.  519) 

Baldwin  v.  Howbll  et  al. 
(Court  of  Chancery  of  New  Jersey.    September  7, 1888.) 

1.  Mortoaobs—Ca.koeixatioh—Fba.ui>— Estoppel. 

If  the  administrator  of  the  assignee  of  a  mortgage  plaoe  it  in  the  hands  of  his 
attorney,  who  makes  an  unauthorized  use  of  it,  by  allowing  the  mortgagor  or  a 
stranger  to  the  record  to  procure  its  canoeUation,  so  as  to  let  in  and  to  give  priority 
to  another  mortgage  held  by  a  third  person,  after  aU  which  another  mortgage  is 
executed  and  recorded  in  the  stead  of  uie  one  so  canceled,  such  administrator  is  not 
estopped  by  those  unauthorized  acts,  at  the  hands  of  a  subsequent  purchaser  under 
a  decree  on  the  mortgage  so  made  prior  as  aforesaid,  when  the  lacts  respecting 
such  unauthorized  acts  were  not  known  to  the  purchaser  until  after  his  purchase. 

9.  Baio— Estoppel— Bt  Agquissobnoe. 

If,  in  such  case,  said  administrator  be  made  a  party  to  proceedings  to  foreclose 
the  said  first  mortgage,  and  a  solicitor,  of  whom  the  administrator  has  neyer  heard, 
acknowledge  service  of  process,  and  presents  the  said  substituted  mortgage  before 
the  master,  and  has  it  reported  on  at  the  instance  of  the  attorney  to  whom  the  orig- 
inal mortgage  was  first  given,  and  who  consented  to  its  cancellation,  and  the  said 
solicitor  afterwards,  and  on  tiie  day  when  the  mortgaged  premises  are  advertised 
for  sale,  under  a  decree  in  that  cause,  notifies  the  said  administrator,  for  the  first 
time,  and  by  telegraph,  of  the  sale,  and  asks  him  to  meet  him  there,  which  he  does, 
remaining  at  or  near  by  where  the  officer  is  conducting  the  sale,  and  knowing  that 
it  is  in  progress,  without  at  any  time  making  known  any  objections  to  the  sale  to 
any  one  except  to  said  solicitor,  he  cannot  afterwards  present  his  objections,  when 
the  ofacer's  deed  has  been  delivered,  and  the  purchaser  has  paid  his  money  in  good 
faith. 

8.  S^ME— CaNOBLLATIOIT— AVTHORITT  OP  ClBRK— REQUEST  OP  BtSAKOEK. 

The  clerk  is  not  authorized  to  cancel  a  mortgage  at  the  simple  request  of  a 
stranger,  though  the  seals  be  ofT. 
i.  Same— FoBECLOsuBE-tRiOHTS  op  Pubchabeb. 

The  purchaser  at  a  foreclosure  sale  takes  the  title  which  the  mortgagee  had  under 
which  the  proceedings  were  instituted. 
{SylUHyus  by  the  Covn^) 

On  bill  to  foreclose  mortgage. 

William  H.  Morrow  and  Herbert  Gedney,  for  complainant.  Henry  8.  Kar- 
ris and  /.  Jf.  Roseberry,  for  defendants. 

Bird,  V.  0.  This  bill  is  filed  to  foreclose  a  mortgage.  The  mortgagor, 
D.  K.  Howell,  resided  in  this  state,  and  was  the  owner  of  two  farms,  one  con- 
taining 105  acres,  and  one  of  102  acres.  He  gave  a  first  mortgage  on  these 
farms  to  Albert  Wells,  who  then  resided  in  the  county  of  Orange,  in  the  state 


Digitized  by 


Google 


N.  J.]  BALDWIN  V.  HOWBU4  287 

of  New  York,  for  •d.BOO.  The  mortgage  was  prepared  and  the  execution  of 
it  witnessed  by  John  E.  Howell,  who  afterwards  proved  its  execution  before 
David  F  Gedney,  county  judge  of  Orange  county,  N.  Y.  David  K.  Howellt 
the  mortgagor,  has  since  died.  The  title  to  the  property  has  passed  into  other 
hands,  who  claim  a  right  to  resist  the  foreclosure  of  this  mortgage  under  the 
circumstances  of  the  case,  which  will  hereafter  appear.  In  the  first  place,  it 
is  insisted  that  this  mortgage,  which  appears  to  have  been  recorded  on  the  23d 
day  of  February,  1867,  in  the  county  of  Warren,  (the  county  where  the  lands 
therein  described  were  situate,)  was  not  so  proved  as  to  bring  it  within  the 
law  admitting  mortgages  to  be  so  recorded,  and  consequently  the  record  thereof 
is  of  no  binding  force.  The  insistment  is  that  the  proof  made  before  the  said 
David  F.  Gedney  was  not  according  to  the  provisions  of  the  law  in  this  state. 
This  question  is  one  of  considerable  difficulty;  but  nevertheless  I  think,when 
the  provisions  of  the  act  of  March  1, 1859,  found  in  Nixon,  Dig.  p.  157,  §  72, 
of  March  4, 1863,  (Id.  p.  159,  §  80,)  and  of  the  27th  of  February,  1868,  (Id.  p. 
159,  §54,)  are  considered,  and  their  object  properly  regarded,  together  with 
the  act  of  April  14, 1876,  (Revision,  p.  1280,  §  5,)  it  will  be  concluded  that  the 
proof  is  sufficient,  and  that  the  mortgage  in  question  was  properly  recorded, 
and  that  thb  complainant  can  claim  the  benefit  of  the  notice  thereby  contem- 
plated. The  next  important  question  to  be  decided  Is  whether  these  words: 
''The  mortgage,  of  which  this  Is  a  copy,  was  presented  to  me  this  day,  with 
seals  torn  off,  and  with  the  desire  that  the  same  should  be  canceled  of  record. 
I  do,  therefore,  this  20th  day  of  July,  A.  D.  1872,  cancel  the  same.  Simrr- 
SON,  Clerk, " — ^found  in  the  margin  of  the  record  of  said  mortgage,  is  valid 
and  effectual  in  the  law  as  a  compliance  with  the  statute  in  such  cases  made 
and  provided.  And  if  not  so  effectual,  the  further  question  arises  whether 
the  complainant  is  estopped  from  denying  their  validity  by  his  acquiescence 
or  his  laches.  These  general  propositions  suggest  another,  in  the  light  of  the 
evidence  in  this  case,  namely,  did  the  defendants  rely  on  the  alleged  cancella- 
tion solely,  or  upon  something  else  which  was  said  or  done  by  the  complain- 
ant at  the  time  of  their  purchase  or  afterwards  ?  On  the  1st  day  of  February, 
1867,  the  said  David  K.  Howell,  the  owner  of  the  land  in  question,  made  this 
mortgage  to  Albert  Wells,  to  secure  $4,500,  payable  in  the  year  1872,  with 
Interest  at  the  rate  of  7  per  cent.  It  was  recorded  on  the  28d  day  of  February, 
1867.  In  the  year  1868,  Albert  Wells,  to  whom  the  said  mortgage  was  made, 
assigned  it  to  George  Nyce.  Nyce  died  in  the  year  1870,  intestate,  having 
assets  in  Orange  county,  in  the  state  of  New  York,  and  in  Pike  county,  in  the 
state  of  Pennsylvania.  John  Bald  wi  n ,  the  present  complainant,  li  ving  in  Pike 
county,  procured  letters  of  administration,  and  proceeded  to  administer  upon 
the  assets  in  the  state  of  Pennsylvania.  It  became  necessary  for  him,  in 
order  to  control  the  assets  in  the  state  of  New  York,  to  have  letters  of  admin- 
isti-ation  issued  to  him  there,  in  order  to  do  which  he  was  obliged  to  procure 
sureties,  residing  in  that  state,  to  go  upon  his  bond.  For  aid  in  that  direc- 
tion, and  for  legal  advice,  he  applied  to  one  Edwin  A.  Van  Sikle,  an  attorney 
at  law,  residing  at  Goshen,  in  Orange  county.  John  Baldwin  being  a  stranger 
in  Orange  county.  Van  Sikle  undertook  to  procure  bondsmen  for  him,  and 
did  so  upon  the  understanding  that  the  assets  of  George  Nyce  in  that  county 
should  be  placed  in  the  possession  of  the  bondsmen  for  their  protection,  until 
the  final  settlement  of  the  estate.  Yan  Sikle's  father  and  uncle  became  such 
bondsmen,  and  to  them  such  assets  were  all  delivered  for  the  purposes  indi- 
cated. At  the  time  of  the  delivery  of  them  to  his  bondsmen,  it  was  agreed 
that  they  should  be  placed  in  the  safe  of  £dwin  A.  Van  Sikle,  Baldwin*s  at- 
torney, for  safe-keeping,  so  that  while  they  were,  in  contemplation  of  the 
agreement  between  the  parties,  in  the  legal  custody  of  the  bondsmen,  they 
were  actually  in  the  possession  and  under  the  control  of  Yan  Sikle.  The 
whole  value  of  the  assets  was  about  816,000.  Tills  seems  to  be  the  limit  of 
the  authority  of  Yan  Sikle.    There  is  nothing  to  show  that  he  had  any  other 


Digitized  by 


Google 


238  ATLANTIC  BEPOBTER.  [N.J. 

right  than  to  keep  safely  these  assets  as  a  protection  for  the  bondsmen  against 
all  loss  by  the  default  of  Baldwin*  the  administrator.  Very  soon  after  this 
transaction,  in  the  month  of  February,  1872,  D.  K.  Howell,  the  mortgagor, 
became  anxious  to  secure  further  loans  upon  his  said  two  farms,  and  for  that 
purpose  made  application  to  the  Mutual  Life  Insurance  Company  of  New 
York  for  a  loan  of  810,000.  It  was  discovered,  of  course,  that  this  Albert 
Wells  mortgage  of  8^,500  was  upon  the  property,  and  also  that  there  were  two 
other  mortgages,  one  to  John  A.  Miller,  dated  March  20, 1868,  for  $5,000,  in- 
eluding  both  farms,  and  one  to  McKane,  dated  March  25,  1870,  for  $5,000. 
The  Wells  mortgage,  being  the  one  now  in  dispute,  was  certainly  a  first  lien 
on  the  land  now  sought  to  be  sold,  if  not  also  on  the  tract  covered  by  the  other 
two  mortgages.  Whether  it  was  prior  on  the  other  tract  or  not,  with  respect 
to  all  liens,  does  not  satisfactorily  appear.  All  of  these  incumbrances  the  in- 
surance company  required  to  be  canceled  before  it  would  make  any  loan.  The 
chief  actor  in  procuring  this  loan  and  the  pretended  cancellation  of  these 
mortgages  was  John  E.  Howell.  It  appears  that  he  was  no  relation  of  David 
K.  Howell,  who  had  given  said  mortgages.  This  John  E.  Howell  had  secured 
the  loan  of  the  04,500,  on  the  mortgage  now  in  suit,  from  Albert  Wells.  Be- 
yond all  question,  he  knew  of  the  arrangement  between  John  Baldwin,  as 
administrator  of  George  Nyce,  deceased,  and  Edwin  A.  Van  Slkle,  Baldwin*s 
attorney,  and  also  of  the  arrangement  between  Baldwin  and  his  sureties  as 
to  the  manner  in  which  they  were  to  be  protected.  About  the  1st  day  of  April, 
1872,  this  «][ohn  E.  Howell,  in  order  to  assist  the  said  David  K.  Howell  in 
carrying  out  his  purpose  to  secure  a  fii-st  lien  on  one  of  said  farms  for  $4,000 
to  the  insurance  company,  and  on  the  other  for  $6,000,  had  the  said  D.  K. 
Howell  execute  a  mortgage  to  said  insurance  company,  on  the  farm  now  in 

question,  for  $4,500,  which  was  afterwards,  on  the day  of  March  of  the 

same  year,  recorded.  At  the  time  of  the  recording  of  this  moitgage,  as  will 
be  observed,  all  the  mortgages  above  named  were  uncanceled,  and  so  remained 
until  the  20tb  day  of  July,  1872.  Before  this,  however,  and  in  the  month  of 
February  in  that  year,  this  John  E.  Howell  procured,  to  be  executed  by  said 
D.  K.  Howell,  a  mortgage  on  the  "Hope  Farm,"  as  it  is  called,  being  one  of 
the  farms  mentioned  in  the  complainant's  mortgage,  for  $4,000,  made  to  se- 
cure a  bond  given  to  the  said  insurance  company,  and  also  another  mortgage 
upon  the  other,  the  Frelinghuysen  farm,  made  to  the  same  company,  to  se- 
cure a  bond  for  $6,000.  Both  of  these  mortgages  were  recorded  in  the  month 
of  March,  1872,  as  the  mortgage  in  question  was  sent  to  the  clerk^s  office  by 
the  said  John  E.  Howell  for  cancellation  in  July  following.  After  such  can- 
cellation it  is  in  evidence  that  the  said  company  advanced  the  sum  of  $10,000 
to  the  said  David  K.  Howell.  What  became  of  that  money  does  not  appear. 
There  is  not  the  slightest  pretense  that  any  of  it  was  applied,  in  any  way,  to 
the  benefit  of  the  estate  of  George  Nyce,  deceased. 

It  should  be  noted  that  the  mortgage  which  was  so  given  by  the  said  D. 
K.  Howell  about  April  1,  1872,  and  which  was  intended  to  operate  as  a  sub- 
stitute for  the  original  Alfred  Wells  mortgage,  included  the  said  Hope  farm, 
and  also  pretended  to  include  40  acres  of  other  land,  which,  as  will  hereafter 
appear,  was  said  to  be  valuable  timber  land.  But  the  truth  seems  to  be,  if 
there  be  any  such  40  acres,  it  has  never  yet  been  discovered.  At  the  time  of 
these  transactions  between  the  Ho  wells  and  Van  Sikle  and  the  insurance 
company.  Van  Sikle  and  John  E.  Howell  resided  at  Goshen,  in  the  county  of 
Orange,  in  the  state  of  New  York,  and  John  Baldwin,  the  present  complain- 
ant, resided  in  Pike  county.  Pa.  There  is  no  evidence  to  satisfy  me  in  the 
slightest  degree  that  Baldwin  had  any  knowledge  of  these  transactions  at  the 
time  of  their  completion.  The  testimony  leads  me  to  the  conviction  that  he 
was  wholly  ignorant  of  what  had  been  done  until  a  month  afterwards.  I  am 
fully  satisfied  that  when  he  first  obtained  any  information  respecting  the 
subject-matter,  he  was  not  only  not  fully  informed,  but  was  actually  misled. 
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He  was  misled  bj  being  informed  by  Van  Sikle,  his  attorney,  that,  although 
the  said  mortgage  was  second  in  order  of  priority  on  the  Hope  farm,  it  in- 
cluded 40  acres  of  timber  land,  upon  which  it  was  a  first  lien,  and  which  was 
worth  at  least  $100  per  acre,  which  made  the  security  better  than  it  was  be- 
fore. When  Baldwin  was  first  informed  of  any  change,  he  was  in  Goshen  for 
the  purpose  of  presenting  his  account  to  the  proper  tribunal,  with  the  view  of 
making  a  settlement  of  the  estate  with  which  he  was  chargeable,  and  of 
transferring  the  balance  remaining  to  the  guardian  of  the  next  of  kin  of 
George  Nyce,  deceased.  While  there,  and  when  about  to  go  from  the  oflice^ 
of  Van  Sikle,  his  attorney,  to  the  place  of  hearing,  the  papers  were,  produced 
by  Van  Sikle,  when  John  Baldwin  began  to  examine  them,  and  recognized 
that  the  mortgage  given  by  D.  K.  Howell  to  Wells,  and  by  him  assigned  to 
Nyce,  was  not  present  with  the  other  papers.  He  discovered,  however,  that 
there  was  an  additional  mortgage  there  made  by  the  said  D.  K.  Howell  to  one 
George  Baldwin,  not  to  the  complainant  John  Baldwin,  which  he  had  not  be- 
fore seen.  John  Baldwin  immediately  made  inquiry  respecting  the  absence 
of  the  one  paper  and  the  presence  of  this  new  one,  a  stranger  to  him,  when 
one  of  the  sureties  spoke  and  said  to  Edwin  A.  Van  Sikle,  the  attorney,  that 
he  had  better  explain  that  to  Mr.  Baldwin,  at  which  time  Van  Sikle  made  a 
brief,  but,  sia  the  testimony  shows,  an  imperfect  and  unsatisfactory,  explana- 
tion of  the  subject.  I  am  satisfied  that  Mr.  Baldwin  did  not  in  any  sense  ac- 
quiesce at  that  time  in  what  had  been  done,  while  it  is  also  clear  that  he  took 
no  steps  to  undo  what  had  been  done,  which  perhaps  was  impossible,  or  to 
repair,  as  far  as  possible,  the  injury  which  was  sure  to  come  to  the  estate 
which  he  had  the  control  of.  John  Baldwin  then  was  desirous  of  transferring 
these  securities  in  Orange  county  to  the  guardian  of  the  next  of  kin  of  George 
Nyce,  deceased,  but  the  guardian  refused  to  take  the  moi-tgage  which  had 
been  executed  by  Howell  by  way  of  a  substitution  for  the  original  Wells  mort- 
gage to  George  Baldwin.  Thus  it  appears  that  Baldwin  knew  of  the  substi- 
tution of  a  mortgage  in  the  name  of  George  Baldwin  for  the  original  mort- 
gage which  he  had  inventoried  as  administrator  in  the  name  of  Albert  Wells, 
in  the  fall  of  1872  or  spring  of  1873.  The  next  step  has  reference  to  the  be- 
ginning  of  a  foreclosure  suit  upon  this  mortgage,  in  the  name  of  George  Bald- 
win. Without  consulting  John  Baldwin,  Edwin  A.  Van  Sikle  sent  this  mort- 
gage to  Anderson  &  Johnson,  of  Newton,  directing  them  to  proceed  to  collect 
the  same  by  foreclosure  proceedings.  The  bill  was  filed  February  4, 1874,  a 
subpo&na  issued  and  returned  served,  without  any  other  steps  having  been 
taken.  Some  months  after  these  proceedings  John  Baldwin  was  informed  of 
them  by  Van  Sikle.  There  is  nothing  whatever  in  the  case  to  show  that  John 
Baldwin  had  any  other  information  with  respect  to  this  subject,  or  with  re- 
spect to  any  proceedings  taken  upon  any  of  the  mortgages  which  had  been 
given,  until  the  30th  day  of  March,  in  the  year  1876.  On  that  day  Mr.  An- 
derson, of  the  law  firm  of  Anderson  &  Johnson,  of  Newton,  was  on  his  way 
to  Belvidere,  in  the  county  of  Warren,  to  attend  a  sale  of  the  Hope  farm,  un- 
der an  execution,  upon  a  decree  out  of  the  court  of  chancery,  obtained  in  fa- 
vor of  the  Mutual  Life  Insurance  Company  upon  its  mortgage.  When  at 
Washington,  in  Warren  county,  Anderson  telegraphed  Baldwin  at  Strouds- 
burgh.  Pa.,  to  meet  him,  at  Belvidere,  informing  him  that  a  sale  of  this  land 
was  to  take  place.  And'  this,  I  believe,  is  the  first  knowledge  that  Baldwin 
had  of  Mr.  Anderson.  Although  Van  Sikle  had  informed  him  that  he  had 
sent  the  George  Baldwin  mortgage  to  solicitors  at  Newton  to  be  foreclosed, 
he  did  not  make  known  to  him  who  the  solicitors  were.  Baldwin  met  Mr. 
Anderson  at  Belvidere,  in  response  to  his  telegram.  Baldwin  not  only  took 
no  part  in  what  took  place  that  day  at  Belvidere,  but  "repudiated"  the 
whole  transaction,  and  in  my  judgment  in  no  way  directly  committed  him- 
self by  anything  that  he  said  or  did.  Mr.  Anderson  bid  upon  the  prop- 
erty, but  not  at  the  request  of  Baldwin;  nor  does  anything  appear  Which 
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would  JuBtifj  him  in  the  belief  that  he  had  a  right  to  bid  for  Baldwin. 
Whatever  instructions  he  may  have  had  from  other  sources  before  telegraph- 
ing Baldwin,  it  cannot  be  said  that  he  could  bind  Baldwin  by  such  instruc- 
tions, when  Baldwin,  if  bound  at  all  bj  anything  in  the  case,  was  present  as 
the  principal,  prepared  to  speak  and  act  for  himself.  The  premises  in  dispute 
were  offered  for  sale  that  day;  but  an  adjournment  was  made,  resting  on  the 
bid  of  Mr.  Anderson.  Whether  all  the  bidding  was  made  in  presence  of  Bald- 
win or  not  U)  a  disputed  point,  but  in  the  view  which  I  take  of  the  case  this 
branch  df  it  is  of  no  great  importance.  He  admits  that  he  was  present  in  the 
room  where  he  supposes  the  bidding  took  place,  but  says  that  he  was  outside 
of  the  btiilding  at  the  time  the  bidding  was  made,  and  at  the  time  of  the  ad- 
journment. He  also  says  that  he  was  informed  of  the  bidding  and  of  the  ad- 
journment. The  adjournment  was  made  on  the  bid  of  Mr.  An^derson.  At 
the  expiration  of  the  time  fixed  for  the  completion  of  the  sale,  Mr.  Anderson 
and  Isaac  L.  Howell  were  present.  Baldwin  was  not  there.  It  was  arranged 
that  Howell  should  accept  the  property  at  Anderson's  bid,  and  it  was  accord- 
ingly struck  oft  to  him.  The  sheriff  executed  his  deed  to  Howell.  About  $30 
were  realized  al)ove  the  amount  due  to  the  insurance  company,  but  there  is  no 
proof  that  any  of  It  ever  reached  the  hands  of  Baldwin.  At  that  time  Bald- 
win had  not  seen  this  cancellation,  nor  had  he  heard  of  it;  nor  did  he  know 
anything  about  it  until  the  year  1882,  when  he  procured  a  search  of  the  title 
of  the  lands  described  in  the  bill  to  be  made.  Tlie  bill  on  which  the  present 
suit  rests  was  filed  in  October,  1886. 

Thus,  in  brief,  have  I  given  the  facts  by  which  this  case  must  be  judged,  in- 
dependently of  the  question  which  arises  from  the  alleged  cancellation  of  the 
mortgage.  It  will  be  seen  that  the  loss  to  the  estate  which  Baldwin  repre- 
sented was  the  whole  amount  due  on  the  mortgage,  no  evidence  being  pro- 
duced to  show  that  he  ever  was  paid  one  dollar.  Under  these  circumstances, 
who  shall  suffer  the  loss?  Shall  the  administrator  of  G«orge  Nyce,  the  pres- 
ent complainant,  or  Isaac  L.  Howell,  the  purchaser  at  the  sale  under  the  fore- 
closure of  the  mortgage  given  to  the  insurance  company,  or  his  grantee,  one 
of  the  defendants,  suffer  this  loss?  Ofi  this  branch  of  the  case,  Baldwin  and 
the  purchaser  cannot  be  said  to  stand  on  equal  equities.  In  this  particular 
the  purchaser  has  the  advantage,  in  that  he  did  nothing  towards  the  surren- 
der and  cancellation  of  the  Wells  mortgage,  while  it  was  undoubtedly  so  sur- 
rendered and  canceled  by  the  aid  and  connivance  of  Baldwin's  attorney,  Ed- 
.  win  A.  Van  Sikle.  By  placing  this  mortgage  in  the  hands  of  Van  8ikle,  he 
made  it  possible  for  him  to  commit  such  a  fraud.  It  is  true,  Baldwin  did  not 
trust  Van  Sikle,  as  his  attorney,  for  any  such  purpose,  but  only  as  the  simple 
custodian  of  the  assets,  for  another  particular  object;  but,  nevertlieless,  by  so 
doing  he  gave  him  the  power  to  use  them  as  he  did,  and  so  through  the  in- 
strument which  Baldwin  had  selected  this  wrong  was  committed.  There  is 
nothing  in  the  case  to  show  that  the  purcliaser  had  any  knowledge  of  this 
wrong  at  the  time  he  took  his  deed  from  the  sheriff.  See  Cooper  v.  Headley, 
12  N.  J.  Eq.  48;  Van  Hook  v.  Manufacturing  Co.,  5  N.  J.  Eq.  6^3;  Putnam 
V.  Clark,  29  N.  J.  Eq.  412;  Westervelt  v.  Scott,  11  N.  J.  Eq.  80;  Harrison  v. 
Johnson,  18  N.J.  Eq.  420,  428,  430,  431.  Although  this  case  was  reversed, 
on  appeal,  to  the  extent  here  cited,  it  was  not  disturbed.  As  I  think  Baldwin 
chargeable  with  the  misconduct  of  Van  Sikle,  so  also  i  am  constrained  to  con- 
clude that  he  is  chargeable  with  negligence  from  and  after  the  sale  on  the  30th 
day  of  March,  1876.  Op  that  day,  and  for  several  years  thereafter,  he  acted 
like  a  man  who  felt  that  he  was  inextricably  bound  in  toils  formed  with  his 
own  consent,  or  who  had  such  a  total  disregard  of  his  interests  and  duties  as 
to  be  moved  by  no  considerations  to  look  after  them,  or  to  so  much  as  to  in- 
quire concerning  them.  Passing  by  the  preceding  period,  and  taking  it  for 
granted  that  his  confidence  in  Van  Sikle  was  unshaken  up  to  the  time  of  the 
sale,  how  is  it  possible  that  he  could  rest  in  any  sort  of  security  after  that 
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sale?  He  knew  that  the  Wells  mortgage  was  a  perfectly  good  one.  and  had 
been  told  by  Van  Sikle  that»  although  he  had  surrendered  that  one,  he  had 
ti^ken  a  better  security  Instead,  it  being  on  a  paii;  of  the  same  premises  as  the 
Wells,  and  also  on  other  lands.  Now,  when  it  is  called  to  mind  that  in 
about  two  years*  time  Van  Sikle  told  Baldwin  that  he  had  sent  this  last  mort- 
gage to  solicitors  to  be  foreclosed,  which  was  all  that  he  heard  concerning 
it  until  March  30,  1876,  more  than  two  years  later;  and  then,  when  it  is  also 
considered  that  be  was  on  that  day  sutumoned  to  attend  a  sale  of  the  premises 
now  in  dispute,  but  not  sold,  in  proct^edings  not  instituted  by  himself  or  in 
his  own  name,  but  by  the  insurance  company,  by  which  he  had  been  sup- 
planted, and  also  the  fact  that  the  said  premises  were  on  that  day  bid  up  to 
only  about  830  more  than  was  due  on  the  mortgage  of  the  company,— I  say, 
with  all  these  pertinent  facts  present  before  him,  how  was  it  possible  for  him 
to  turn  his  ba<  k  on  Mr.  Anderson,  and  all  that  was  there  transpiring,  and 
which  he  could  not  but  have  understood  involved  the  interests  of  the  estate 
which  he  alone  represented?  And  yet,  he  says,  he  "repudiated"  the  whole 
business.  This  repudiation  shows  that  he  had  some  comprehension  of  the 
situation,  and  must  have  been  conscious  of  the  fact  that  the  interests  of  the 
estate  were  in  more  or  less  jeopardy.  And  to  say  otherwise  would  be  little 
less  than  stultification,  for,  although  he  did  not  know  why  he  was  summoned 
there,  and  may  never  have  heard  of  Anderson  before,  it  cannot  be  believed 
that,  when  he  reached  the  place  of  sale,  he  did  not  asceitain  enough  about  the 
facts  to  fully  understand  that  $4,500  of  the  INyce  estate  were  involved.  If  he 
had  anything  to  repudiate,  it  was  that  interest,  and  the  facts  which  hjid 
arisen  from  time  to  time  to  make  that  branch  of  his  trust  most  interesting. 
But  how  did  he  repudiate  this  important  matter?  Giving  to  his  statements 
under  oath  the  widest  possible  range,  the  only  repudiation  of  what  had  been 
done,  or  was  then  being  done,  in  or  near  to  his  presence,  was  made  to  Ander- 
son only.  The  evidence  does  not  show  that  he  made  any  protest  to  any  one 
else  on  the  day  the  land  was  tirst  offered  for  sale,  nor  at  any  time  after.  Xo  w, 
Mr.  Anderson  was  tiiere  as  his  attorney,  and  he  could  not  but  have  under- 
stood that  as  a  fact,  whether  he  saw  fit  to  regard  him  such  in  truth  or  not. 
He  knew,  too,  that  Anderson  was  there  claiming  to  act  in  these  mattei*s  in 
his  behalf,  and  that  the  ofiScer  conducting  the  sale,  and  no  doubt  others  also, 
so  understood  it.  All  these  things  appearing,  how  Baldwin  repudiated  what 
had  been  done,  and  what  was  there  being  done,  simply  turning  away  from 
those  who  well  knew  that  he  was  interested,  I  am  unable  to  tell.  But  he  suf- 
fered the  week  for  which  the  sale  stood  adjourned,  and  also  the  period  which 
elapsed  before  the  deed  was  delivered,  to  pass  without  giving  notice  to  any  of 
the  persons  concerned  that  he  had  not  lawfully  been  brought  into  court,  or 
that  Anderson  was  not  authorized  to  act  for  him.  He  is  estopped.  The  cases 
sustain  this  view.  Philhower  v.  Toddt  11  N.  J.  Eq.  312.  In  Hopkins  v. 
Chandlevt  17  N.  J.  Liiw,  303.  the  court  said:  "Where  property  seized  by  a 
sheriff  is  claimed  by  a  stranger,  if  he  stands  by  and  permits  it  to  be  sold,  he 
will  not  be  entertained  here  upon  ^n  application  to  have  the  money.'*  Bor- 
dine  v.  Combs,  15  X.  J.  Law,  412;  Woodruff  v.  Institution,  84  N.  J.  Eq.  174; 
Insurance  Co.  v.  Norris.  31  N.  J.  Eq.  583;  Piokard  v.  8ears,  6  Adol.  &  E. 
469;  Bank  v.  White,  6  Barb.  589,-604;  Marshall  v.  Pierce,  12  N.  H.  127. 133; 
1  Story,  Eq.  Jur.  §  385;  8torr$  v.  Barker^  6  Johns.  Ch.  166;  Brothers  v. 
Porter,  6  B.  Mon.  106;  Shapley  v.  Rangeley,  1  Woodb.  &  M.  213;  Hatch  v. 
Kimball,  16  Me.  146;  The  8arah  Ann,  2  Sum.  206,  211,  212;  Thompson  v. 
Sanborn,  11  N.  H.  201, 206;  Kerr,  Fraud,  127;  Bryan  y.  Ramirez,  8  Cal.46I, 
68  Amer.  Dec.  342;  WendeU  v.  Van  Rensselaer,  1  Johns.  Ch.  354;  Moran  v. 
Palmer 9 13  Mich.  377.  It  would  seem  as  though  this  ought  to  close  the  dis- 
cussion, but  the  learned  counsel  for  the  complainant  appeared  so  confident  that 
Baldwin  had  been  iso  deceived  by  Van  Sikle,  and  was  so  kept  in  the  dark  by 
all  concerned  upon  whom  he  had  a  right  to  rely,  and  was  in  such  a  state  of 
v.l6A.no.5— 16 
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absolute  surprise  and  confusion  when  he  reached  the  place  of  sale,  that  he 
ought  not  to  be  subjected  to  the  ordinary  rules  of  estoppel,  that  it  may  be  I 
am  required  to  carry  the  discussion  to  the  point  which  is  admitted  to  be  of 
deep  interest  and  of  great  public  importance.  Hence  I  am  led  to  inquire 
whether  the  cancellation  of  the  Wells  mortgage,  made  by  the  clerk,  was  au- 
thorized, and  is  a  protection  to  the  purchaser,  or  not.  At  this  stage  of  the  dis- 
pute there  seems  to  be  some  ground  on  which  to  challenge  the  claims  of  the 
purchaser  to  a  superior  equity  to  the  complainant.  The  many  cases  which  are 
to  be  found  in  our  reports,  in  which  It  appears  that  the  aid  of  the  courts  have 
been  involved  to  set  aside  illegal  cancellations,  need  only  to  be  mentioned  to 
show  how  important  the  question  is.  Have  the  requirements  of  the  statute  been 
complied  with?  The  language  is:  "When  any  mortgage,  registered  as  afore- 
said, shall  be  redeemed,  paid,  and  discharged,  it  shall  be  the  duty  of  the  said 
clerk,  on  application  to  him  made  by  the  mortgagor  or  the  person  redeeming, 
paying,  and  discharging  the  said  mortgage,  and  producing  to  him  the  said 
mortgage  canceled,  or  a  receipt  thereon,  signed  by  the  mortgagee  or  his  exec- 
utors, administrators,  or  assigns,  to  enter  in  a  margin  to  be  left  for  that  pur- 
pose, opposite  to  the  said  abstract,  a  minute  of  the  said  redemption,  payment, 
and  discharge,  which  minute  shall  be  a  full  and  complete  bar  to  and  discharge 
of  the  said  entry,  registry,  and  mortgage. "  Revision,  p.  707,  §  23.  From 
this  it  will  be  seen  that  the  mortgage  must  be  paid,  redeemed,  or  discharged; 
that  the  application  to  have  it  canceled  must  be  made  to  the  clerk  by  the  per- 
son redeeming,  paying,  or  discharging  it;  and  that  he  must  also  produce  the 
mortgage  canceled,  or  with  a  receipt  thereon,  signed  by  the  mortgagor,  his 
executors,  administrators,  or  assigns.  In  this  case,  as  the  record  shows,  the 
clerk  certifies  that  when  the  mortgage  was  presented  to  him  the  seals  were  off. 
It  may  be  that  the  removal  of  the  seals  from  such  an  instrument  is  a  cancel- 
lation, provided  a  cancellation  be  intended.  I  think  that  the  act  of  tearing  off 
the  seals  is  an  act  within  the  common  signification  given  to  the  word  *' cancel- 
lation." When  that  mode  only  is  used  of  showing  that  an  instrument  has 
been  paid,  the  difficulties  which  lie  in  the  proof  of  the  intention  to  the  clerk, 
so  as  to  satisfy  him  that  the  act  of  tearing  off  the  seals  was  the  act  of  the 
mortgagee,  are  increased.  That  this  is  a  serious  difficulty  is  made  plain  by 
the  facts  of  this  case  and  the  facts  in  the  case  of  Harrison  v.  Johnson,  18  N. 
J.  Eq.  420,  and  by  the  cases  therein  referred  to,  as  well  as  by  the  case  of  Har- 
rison V.  Johnson^  on  appeal,  19  N.  J.  £q.  488.  But  while  these  cases  make 
it  so  n[)anifest  that  this  branch  of  the  registry  act  shows  a  serious  imperfec- 
tion, or  that  under  it  most  serious  mischief  may  be  done,  however  uninten- 
tional on  the  part  of  the  officer,  the  danger  in  this  direction  is  not  so  great  as 
would  at  first  appear,  when  all  of  the  provisions  of  the  act  are  considered.  I 
think  this  can  be  demonstrated,  in  part  at  least,  by  the  case  now  in  hand. 

Let  us  inquire,  was  the  simple  fact  that  the  mortgage  came  to  the  clerk  with 
seals  off  sufficient  evidence  for  him  to  act  upon,  in  discharging  the  mortgage 
of  record?  I  think  not.  There  is  nothing  in  the  act  to  warrant  any  such 
conclusion.  No  possible  construction  of  the  section  above  quoted  will  bring 
the  mind  to  such  conclusion.  The  section  expressly  provides  that  the  appli- 
cation to  the  clerk  for  the  cancellation  of  the  record  must  be  made  by  the 
mortgagor,  or  person  redeeming  or  discharging  the  mortgage.  And  such 
person  must  also  produce  the  mortgage.  In  this  case  the  testimony  of  the 
clerk  establishes  the  fact  that  on  the  day  of  the  cancellation  of  this  mortgage 
he  received  a  letter  from  the  said  John  E.  Howell,  including  the  mortgage  in 
question  and  the  two  other  mortgages,  which  were  the  other  liens,  which  the 
insurance  company  also  desired  to  have  removed.  This  letter  contained  a  re- 
quest from  said  John  E.  Howell  to  the  clerk  to  cancel  said  mortgages.  Kow, 
the  testimony  is  most  complete  that  said  Howell  had  not  the  shadow  of  right 
to  have  the  possession  or  control  of  said  mortgage.  He  knew  that  it  was  as- 
signed to  George  Nyce  by  Alfred  Wells,    He  knew  that  Nyce  was  dead,  and 
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that  Baldwin,  this  complainant,  was  the  administrator  of  his  estate.  Nor 
did  he  produce  to  the  clerk  any  authority  from  David  K.  Howell,  the  mort- 
gagor, who  alone,  under  the  statute,  had  a  right  to  present  his  mortgage,  and 
ask  for  its  cancellation  John  E.  Howell  was  not  the  mortgagor,  nor  the 
owner  of  the  land,  nor  in  any  lawful  position  to  substitute  one  mortgage  for 
the  other,  and  then  ask  for  the  cancellation  of  the  latter.  All  of  these  facts 
the  clerk  was  bound  to  know,  and  had  the  means  of  knowing  from  the  letter 
of  Howell  and  from  the  record  of  the  mortgage.  True,  it  may  be  said  that, 
in  a  case  like  this,  where  parties  conspire  to  accomplish  such  a  result,  the  end 
would  be  the  same,  for,  if  the  clerk  should  not  heed  the  one.  then  any  other  of 
the  conspirators,  being  mortgagor,  could  present  the  instrument.  But  any 
such  possibility  does  not  excuse  a  strict  compliance  with  the  requirements  of 
the  law,  and  doubtless  the  clerk,  as  a  cautious,  prudent  man,  was  not  entirely 
satisfied,  for  he  did  not  make  the  ordinary  entry  of  cancellation  as  I  have  al- 
ways understood  the  practice  to  be  in  this  state,  but  prefixed  to  it  the  recital 
given  above.  I  think  this  view  is  sustained  by  the  principles  laid  down  in 
Heyder  v.  Association,  42  N.  J.  Eq.  403,  8  Atl.  Rep.  310;  and  in  Woodruff  y. 
Mutschler,  34  K.  J.  Eq.  33;  Fine  v.  King,  33  N.  J.  Eq.  108;  McPherson  v. 
Rollins,  14  N.  E.  Rep.  411 ;  8warthont  v.  Curtis,  5  N.  Y .  301 ;  Harris  v.  Cook, 
28  N.  J.  Eq.  345;  Foore  v.  Price,  27  Amer.  Dec.  586.  And  I  call  special  at- 
tention to  the  case  of  Harrison  y.  Johnson,  18  N.  J.  Eq.  420,  and  19  N.  J. 
Eq.  488.  The  well-considered  observations  of  the  chief  justice  in  the  latter  re- 
port, being  on  review,  are  well  worthy  of  careful  study.  But  to  proceed. 
The  property  was  struck  off  to  Isaac  L.  Howell  at  the  sale  under  the  mort- 
gage to  the  insurance  company.  Can  he  claim  anything  under  this  cancella- 
tion? I  am  impressed  with  the  belief  that  he  cannot,  in  equity.  He  did  not 
examine  the  record,  and  was  in  no  sense  influenced  by  it.  There  is  nothing 
to  show  that  he  had  ever  heard  of  its  existence.  If  he  ever  acquired  any  in- 
formation as  to  these  transactions,  it  must  have  been  before  the  attempted 
cancellation,  and  from  some  of  the  persons  engaged  in  the  scheme  to  supplant 
this  complainant,  and  in  that  event  would  be  in  the  position  of  Johnson,  in  the 
case  of  Harrison  v.  Johnson,  supra,  who,  knowing  about  the  facts  in  the 
case,  was  charged  with  notice  that  the  mortgage  was  not  paid,  although  it 
was  found  in  the  hands  of  the  mortgagor,  wlv>  tore  off  the  sepals,  and  procured 
the  clei'k  to  cancel  it.  But  I  do  not  find  that  Isaac  had  any  knowledge  of  these 
transactions.  It  is  true,  he  was  the  son  of  David  K.  Howell,  the  mortgagor, 
and  at  the  time  of  the  substitution  of  the  Wells  mortgage  for  the  said  George 
Baldwin  mortgage,  in  1872,  he  lived  on  the  Frellnghuysen  farm,  which  was 
one  of  the  farms  included  in  the  former  mortgage,  was  farming  it  on  his  own 
account,  and  was  then  over  30  years  of  age.  It  is  also  true,  under  such  cir- 
cumstances, coupled  with  the  fact  that  his  father  died  in  the  year  1873,  which 
death  must  have  brought  to  light  the  true  condition  of  his  estate  to  Isaac,  a 
strong  presumption  arises  that  Isaac  actually  knew  that  the  Wells  mortgage 
had  been  fraudulently  canceled;  but  there  is  not  enough  in  the  case  to  satisfy 
my  mind  that  I  ought  to  advise  a  decree  on  such  a  presumption.  I  do  not  feel 
justified  in  holding  that  he  had  any  knowledge  either  of  the  wrong  committed 
by  the  substitution,  or  by  the  deception  practiced  on  the  clerk  in  inducing  him 
to  make  the  cancellation.  And  it  is  this  entire  absence  of  information  that 
leads  me  to  conclude  that  there  is  nothing  that  Isaac  can  set  up  by  way  of  es- 
toppel, not  even  this  recoixl  of  pretended  cancellation,  as  a  protection  against 
the  original  Wells  mortgage.  But  Isaac  L.  Howell  is  no  longer  the  owner. 
He  sold  to  John  W.  Cook,  who  is  a  defendant.  In  his  behalf  it  is  claimed 
that  he  is  in  the  situation  of  an  innocent  purchaser  for  value.  If  he  can  be 
regarded  as  occupying  a  superior  position  to  his  grantor,  it  is  because  he  ex- 
amined the  records  before  he  took  his  title,  and  there  found  the  Wells  mort- 
gage canceled  as  stated.  I  think  it  will  be  admitted  that  in  such  case  the 
whole  record  must  be  examined  and  regarded,  every  part  of  it  being  notice  of 
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what  it  says.  Nor  is  It  to  be  overlooked  tliat  the  absence  of  important  facts 
from  such  records  often  demand  the  first  attention.  Both  what  was  in  this 
record  and  what  was  .not,  certainly  challenged  the  scrutiny  of  every  one  in- 
terested. As  I  have  already  intimated,  the  clerk  himself  was  not  satisfied 
with  an  ordinary  entry  of  cancellation,  and  so  made  the  extra  recital  in  the 
record  which  I  have  quoted  above.  This  was  a  warning  to  all  who  examined 
it.  Mr.  Cook  took  pains  to  establish  the  fact  that  he  examined  the  record, 
and  that  he  procured  the  aid  of  counsel  for  that  purpose.  Now,  when  it  is 
remembered  that  the  statute  must  be  our  guide,  and  also  the  protection  of  all 
parties  interested,  including,  not  only  subsequent  purchasers  or  mortgagees, 
but  also  the  mortgagee  who  is  prior,  I  think  it  will  be  conceded  that  with 
this  unusual  entry  before  them,  showing  that  the  mortgage  had  been  presented 
for  cancellation,  without  disclosing  by  whom,  it  became  at  once  the  plain  duty 
of  the  interested  inquirer  to  look  further  for  the  truth  concerning  the  authen- 
ticity of  that  attempted  cancellation.  It  seems  to  me  that,  under  the  provis- 
ions of  our  statute,  the  person  examining  that  entry  had  sufficient  notice  to 
put  him  on  inquiry.  Had  he  asked  the  clerk  who  it  was  that  presented  the 
mortgage  for  cancellation,  he  would  have  learned  that  it  was  presented  by  a 
person  who  had  no  authority  whatsoever.  A  cautious  man  would  have  made 
such  inquiry.  I  think  this  view  is  sustained  by  reason  and  authority.  As 
to  the  various  conditions  of  facts  which  will  put  a  prudent  man  on  inquiry, 
see  Stoarthout  v.  Curtis,  supra;  Van  Doren  v.  Robinson,  16  N.  J.  Eq.  256; 
8mallvx)od  v.  Lewin,  15  N.  J.  Eq.  61;  McPhsrson  v.  Rollins,  14  N.  E.  Rep. 
411;  Converse  v.  Blumrich,  14  Mich.  109, 90  Amer.  Dec.  230;  Hojf  v.  Bram- 
hall,  19  N.  J.  Eq.  563;  Tantum  v.  Green,  21  N..J.  Eq.  864;  Gale  v.  Morris, 

30  N.  J.  Eq.  285,  289.  The  great  amount  of  testimony  produced  in  this  case, 
on  the  various  points  to  which  I  have  adverted,  and  the  very  great  attention 
given  to  them  by  counsel,  seemed  to  make  it  my  duty  to  give  the  whole  case 
a  reasonable  consideration.  It  may  be,  sitting  as  a  trial  judge,  that  this  is  a 
very  proper  course,  although  requiring  a  great  deal  of  time.  Yet  I  am  con-' 
vinced  that  there  is  a  single  view  of  the  case  which  must  effectually  dispose 
of  and  settle,  on  a  proper  basis,  the  rights  of  all  concerned.  I  refer  to  the 
rights  and  the  title  which  the  purchaser  took  under  the  foreclosure  of  the  in- 
surance company  mortgage.  I -speak  of  this  with  diffidence  because  it  was 
not  opened  at  the  heari  ng.  However,  the  principle  seems  to  be  so  well  settled 
that  I  am  quite  sure  I  will  be  doing  nei^rer  right  not  to  let  it  pass  unobserved. 
Under  and  by  virtue  of  the  sale  made  in  pursuance  of  the  decree  entered  in 
that  cause,  the  purchaser  became  invested  with  and  seized  of  all  the  rights, 
interests,  and  estate  which  the  complainant  ^the  insurance  company)  had  in 
the  premises  by  force  of  its  mortgage.  I  believe  that  this  has  been  held  to  be 
the  law  by  every  court  which  has  been  called  on  to  consider  the  question. 
Indeed,  a  moment's  reflection  will  satisfy  the  candid  inquirer  that  this  must 
inevitably  be  so,  or  else  there  can  be  no  certainty  in  attempting  to  pass  titles 
by  judicial  sales.  I  refer  to  Mount  v.  Mafihattan  Co.,  43  N.  J.  £q.  25,  9 
Atl.  Rep.  114;  Vroom  v.  Ditmas,  4  Paige,  526,  631;  McGee  v.  Smith,  16  N. 
J.  Eq.  462;  McMillan  v.  Richards,  9  Cal.  365,  70  Amer.  Dec.  655,  665;  An- 
drews V.  Doe,  6  How  (Miss.)  554, 38  Amer.  Dec.  450;  Rogers  v.  Brent,  5  Gil- 
man,  573,  50  Amer.  Dec.  422;  Bumpus  v.  Plainer,  1  Johns.  Ch.  213;  Defi  v. 
Small,  20  N.  J.  Law,  151 ;  Rector  v.  Mack,  93  N.  Y.  488;  Haynes  v.  Welling- 
ton,  25  Me.  458,  461;  Taylor  v.  Keam,  68  III.  839,  343;  Porjoeahiek  v.  Den- 
nison,  36  Iowa,  244;  Carter  v.  Walker,  2  Ohio  St.  339;  De  Haven  v.  Landell, 

31  Pa.  St.  120;  Bank  v.  Chester,  11  Pa.  St.  282;  Zollman  v.  Moore,  21  Grat. 
313;  Gillett  v.  Eaton,  6  Wis.  30,  proceeds  op  the  same  principle;  Tallman  v. 
Ely,  6  Wis.  244. 

The  mortgage  given  to  the  insurance  company  has  not  been  in  any  manner 
attacked,  nor  has  it  been  intimated  that  it  was  subject  to  impeachment  by  any 
one.    I  think  the  bill  should  be  dismissed,  with  costs. 
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DXTNHAH  V.  EWKN  et  dl. 

(Cowrt  of  Chancery  of  New  Jersey.    September  7, 1888.) 

BftTOPPBir— Ih  Pais— Assiohbb  ADicnasTBitiNO  ok  Estatb  of  Assighob. 

The  uncle  of  J.  bequeathed  him  $2,000,  and  J.  and  W.  were  also  beneficiaries  bin- 
der their  grandmother's  will.  J.  assigned  all  his  property  to  W.,  and  after  the 
former's  death  W.  demanded  the  |2,000  legacy  under  tne  assignment,  bat  the  ex- 
ecutor refused  to  pay  it  unless  W.  administered  on  J.'s  estate.  He  thereupon  took 
out  letters  of  administration,  and  included  in  the  inventory  only  the  12,000  legacy, 
and  thQ  wearing  apparel,  thus  causing  the  records  to  show  that  J.  died  intestate, 
and  i>osse88ed  of  estate.  Held,  that  w  was  not  thereby  estopped  from  claiming 
the  legacy  under  the  assignment  as  against  a  judgment  creditor  of  J.^s  heir,  who 
had  filed  a  bill  and  incurred  costs  to  subject  J.'s  estate  to  the  payment  of  his  judg- 
ment. 

Bill  to  subject  property  to  a  judgment 

if.  P.  Qreyy  for  complainant.     C\  If.  Sinnickson,  for  defendants. 

Bird,  Y.  C.  The  mother  of  !>.•  by  her  last  will,  gave  the  residue  of  her 
eaiate  to  her  grandsons  J.  and  W.,  ani  to  their  heirs  and  assigns  forever; 
ihey  to  pay  to  their  father,  the  said  D.,  all  the  rents,  issues,  profits,  and  in- 
come during  his  natural  life.  The  testatrix  departed  this  life,  and  J.  and  W. 
proved  the  will  as  executors,  and  took  upon  themselves  the  burden  of  admin- 
istering the  same.  This  residue  amounted  to  more  than  4^5*000.  An  uncle 
of  J.'s,  after  making  his  will,  in  and  by  which  he  gave  to  J.  $2,000,  also  de- 
parted this  life,  and  his  will  was  admitted  to  probate.  J.  was  then  taken 
sick,  and,  as  he  knew,  beyond  the  hope  of  recovery;  but  while  he  yet  had  his 
understanding  he  executed  a  written  instrument  in  and  by  which,  among 
other  things,  he  said:  "I  have,  and  by  these  presents  do,  give,  grant,  deliver, 
and  sell  unto  the  said  <  W.,'  his  executors,  administrators,  and  assigns,  ^11 
my  right,  title,  and  interest  in  any  and  all  of  the  properties,  real,  personal,  or 
moneys,  which  I  now  have  or  may  come  in  possession  of  hereafter,  to  have 
and  to  hold  the  same  to  his  and  their  own  proper  use  and  benefit  forever." 
There  is  no  dispute  but  that  this  paper  was  intended  for  W.,  nor  that  it  was 
delivered  to  him.  Nor  is  there  any  dispute  but  that  J.  intended  thereby  to 
give  all  of  his  estate  to  W.  Some  doubt  was  raised  as  to  whether  it  had  so 
broad  an  effect  or  not,  but  it  seems  to  me  that  no  room  is  left  for  discussion 
on  that  head.  J.  died  in  a  few  days.  After  the  death  of  J.,  W.  demanded 
the  legacy  which  the  uncle  had  given  to  J.,  but  the  executor  refused  to  pay 
to  him  unless  he  would  take  out  letters  of  administration  upon  the  estate  of 
his  brother  J.;  and  this  he  insisted  upon,  notwithstanding  W.  referred  him 
to  the  title  by  which  he  made  his  claim,  although  he  did  not  show  the  writ- 
ten instrument.  W.  proceeded  to  take  out  letters  of  administration  on  his 
brotber*s  estate,  and  filed  an  inventory,  in  which  he  included  the  said  legacy 
of  82,000,  and  the  wearing  apparel,  but  nothing  else,  though  he  (J.)  had  a 
large  interest  in  the  said  estate  of  his  grandmother,  at  the  time  he  made  said 
gift  to  his  brother,  which  he  had  in  no  otherwise  disposed  of  at  the  time  of 
his  death.  So  far,  then,  as  the  public  records  gave  information,  the  fair  in- 
ference was  that  J.  had  not  only  died  intestate,  but  that  be  was  possessed  of 
some  estate  at  the  time  of  his  death.  And  this  complainant  thought  so,  and, 
having  a  judgment  against  D.,  the  father  of  J.,  who  died  childless,  never 
having  been  married,  files  his  bill  charging  that  all  of  the  estate  of  the  said 
J.,  including  both  the  legacy  from  his  uncle  and  the  legacy  from  his  grand- 
mother, is  liable  in  equity  to  his  judgment,  since  D.  is  the  father  of  J.,  and 
consequently  the  next  of  kin.  He  asks  that  W.  may  be  required  to  account, 
and  be  directed  to  pay  his  judgment  out  of  any  balance  after  the  ordinary  ex- 
penses of  administration  are  paid.  W.  $ets  up  the  said  written  instrument, 
and  claims  that  he  is  entitled  to  all  of  his  brother  J.'s  estate  by  virtue  thereof. 
To  this  the  complainant  replies  that  whatever  may  have  been  the  rights  of 
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the  defendant,  W,,  prior  to  his  accepting  the  letters  of  administration  and  fil- 
ing said  inventory,  he  is  no'w  bound  by  those  acts,  and  the  complainant,  hav- 
ing acted  on  them,  the  defendant  is  now  estopped  from  saying  that  his  rights 
are  in  truth  different  from  what  the  record  represents. 

No  case  has  been  presented  by  the  counsel  for  the  complainant  which  goes 
so  far  as  to  embrace  or  sustain  this  deduction.  There  was  no  intention  to  de- 
ceive or  mislead.  The  steps  taken  by  W.  were  so  taken  solely  with  reference 
to  his  own  rights  and  interests.  He  did  not  intend  to  confer  a  favor  on  the 
fund  in  hand,  or  to  come  to  hand,  or  any  one  else.  A  fair  consideration  of 
the  case  will  show  that  the  complaint  should  be  dismissed.  "Nobody  ought 
to  be  estopped  from  averring  the  truth  or  asserting  a  just  demand,  unless,  by 
his  acts  or  words  or  neglect,  his  now  averring  the  truth  or  asserting  the  de- 
mands would  work  some  wrong  to  some  other  person,  who  has  been  induced 
to  do  something,  or  to  abstain  from  doing  something,  by  reason  of  what  he 
has  said  or  done  or  omitted  to  say  or  do."  Ex  parte  Adamson,  8  Ch.  Div. 
817.  Here  the  case  is  stated  as  fairly  for  the  complainant  as  possible,  and 
yet  1  can  see  nothing  in  all  that  the  complainant  has  done  to  bring  him  within 
this  case.  All  he  has  done  is  to  institute  a  suit  and  press  it  to  a  final  hear- 
ing. He  commenced  his  suit  without  an  inquiry  of  W.,  the  administrator. 
He  has  not  altered  his  position.  His  judgment  is  in  no  more  peril  than  be- 
fore. He  has  incurred  additional  costs.  These  he  took  the  risk  of,  as  does 
every  other  suitor  when  he  proceeds  without  notice  or  demand.  He  took 
every  risk  of  bona  fide  assignments,  or  other  liens,  prior' to  any  that  he  might 
hope  to  establish.  I  think  the  language  above  quoted  is  in  accordance  with 
the  decisions  in  our  own  state.  Kuhl  v.  Mayor,  23  N.  J.  Eq.  84,  and  the  cases 
there  referred  to;  Insurance  Co.  v.  Norris^  31  N.  J.  Eq.  583.  But  the  case 
shows  that  W.  was  mistaken  as  to  his  rights.  He  was  under  no  obligations 
to  take  out  letters  of  administration  on  the  estate  of  his  brother.  By  virtue 
of 'the  above-named  gift  W.  stood  in  the  shoes  of  J.,  and  had  all  the  rights  of 
J  Such  mistakes  will  not  avail  by  way  of  estoppel,  when  no  more  injury 
has  happened  than  the  costs  of  filing  a  bill.  Plevin  v.  Browne  7  Adol.  &  E. 
447;  Cornish  v.  SearelU  8  Barn.  &  0.  471;  Rogers  v.  PitcTier,  6  Taunt.  202. 
One  inquiry  more.  Taking  it  for  granted  that  W.  had  a  perfect  title  under 
the  assignment  from  J.,  then  could  D.,  the  father  and  the  judgment  debtor, 
succes^tuUy  claim  this  estate  as  the  next  of  kin  of  J.,  and  in  the  face  of  this 
assignment  to  W.  on  the  ground  that  W.  was  estopped  from  claiming  it  be- 
cause he  had  adniinistered  and  had  filed  an  inventory?  It  seems  to  me  that 
such  a  claim  would  not  be  sustained  in  any  court;  certainly  not  until  the 
father  had  first  shown  a  demand  or  a  citation  of  the  administrator  to  a  settle- 
ment in  the  orphans'  court.  It  seems  to  me  that  the  very  best  that  a  court 
of  equity  can  do  in  such  case  is  to  dismiss  the  bill  without  costs.  I  will  so 
advise. 


Bates  v,  Elmer  Glass  Manttf'g  Co. 

(Court  of  Chancery  of  New  Jersey.    September  12, 1888.) 

Corporations — Insolvesct  and  Receiybr — Attempted  CJonvetance  to  Creditors, 
a  corporation  voted  to  deed  its  real  estate,  to  the  amount  of  111,000,  to  its  bond- 
holders, who  already  held  a  mortgage  on  it,  provided  they  would  buy  the  company's 
glass  then  on  hand,  and  pay  its  taxes  then  accrued,  the  money  thus  arising  to  be 
divided  among  the  labor.  A  deed  of  the  real  estate  was  made  pursuant  to  the  vote, 
and  also  a  bill  of  sale  of  not  only  the  glass,  but  all  the  other  personal  property,  but 
neither  of  the  instruments  was  recorded,  and  the  names  of  two  of  the  bondholder 
were  omitted.  Five  days  after,  a  receiver  of  the  corporation  was  appointed,  who 
took  possession  of  the  corporate  property,  including  that  in  question.  HeUl,  that 
as  the  object  of  the  transaction,  which  was  to  satisfy  the  claims  of  the  bondholders, 
was  defeated  by  the  omission  of  two  of  their  names  from  the  deed  and  bill  of  sale, 
and  as  the  grantees  named  had  not  paid  for,  or  offered  to  pay  for,  the  glass,  and 
had  not  paid  the  taxes,  the  agreement  was  not  so  eflectuaUy  carried  out  as  to  pass 
title  to  the  property  as  against  the  receiver. 
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Petition  for  relief. 

/•  8,  MitchelU  for  petitioners.    M.  P.  Grey,  for  receiver. 

BiKD,  y.  C  Andrew  Scbnitzler  and  others  took  a  bond  from  P.  T.  Swearer 
for  86,000,  to  secure  which  the  latter  gave  a  mortgage  on  bis  real  estate. 
This  real  estate  be  afterwards  sold  to  the  Elmer  Glass  Manufacturing  Com- 
pany. .  This  company  afterwards  gave  a  bond  to  secure  the  sum  of  $5,000,  to 
secure  the  payment  of  which  it  gave  a  mortgage  upon  the  same  premises. 
These  instruments  were  executed  to  secure  the  obligees  against  loss  by  in- 
dorsing for  the  company.  On  the  26th  day  of  March  last  a  judgment  was 
obtained  against  the  company.  On  the  next  day  one  or  more  of  the  bondholders 
called  upon  one  or  more  of  the  directors,  and  was  informed  that  the  company 
couid  not  pay.  At  the  same  time  an  arrangement  was  made  to  hold  a  raeetr 
ing  of  the  directors  and  the  bondholders.  Before  any  further  steps  were  taken 
a  levy  was  made  by  the  sheriff  upon  all  the  assets  of  the  company.  April 
28th  an  entry  was  made  in  the  minutes  of  the  corporation  in  these  words: 
"Com.  called  to  order  by  Pres.  Brown.  On  motion,  the  company  deed  the 
works  to  bondholders  to  the  amount  of  811,000.00,  provided  they  buy  glass  of 
us,  and  pay  the  taxes.  On  motion,  the  glass  be  sold  to  the  bondholders,  and 
the  money  be  handed  to  a  committee,  who  will  strike  a  percentage  and  divide 
Wie  money  among  the  labor.  Com. :  T.  V.  Brown,  Edmunds,  and  Clevinger. 
Adjourned."  April  30th  a  deed  was  executed  by  the  company  to  all  of  the 
bondholders  except  two.  Why  their  names  were  omitted  from  the  deed  of 
conveyance  does  not  appear.  It  is  not  shown  that  they  had  ceased  to  have 
any  interest.  The  deed  was  proven  at  the  same  time,  and  delivered  to  the 
solicitor  of  the  grantees  to  be  recorded ;  but  he  did  not  offer  it  for  record,  think- 
ing it  prudent,  under  the  circumstances,  to  withhold  it.  On  the  30th  day  of 
April,  1888,  the  said  company  executed  and  delivered  a  bill  of  sale  of  all  its 
personal  assets  to  the  same  persons  to  whom  they  executed  and  delivered  the 
deed  for  the  real  estate.  This  bill  of  sale  was  not  acknowledged,  and  of  course 
not  recorded.  The  company  claims  that  they  took  immediate  possession. 
May  5th  a  bill  was  filed  by  a  creditor  and  stockholder,  alleging  the  insolvency 
of  the  company,  and  asking  for  the  appointment,  of  a  receiver.  A  receiver 
was  appointed.  He  immediately  entered  upon  the  premises,  and  took  posses- 
sion of  both  the  real  and  personal  estate  of  the  company,  without  resistance 
or  objection  on  the  part  of  any  one,  and  has  had  possession  and  control  of  the 
same  ever  since.  The  grantees  and  vendees  of  the  said  company  now  come  in 
by  their  petition,  setting  forth  the  said  conveyance  by  deed  and  the  said  trans- 
fer by  bill  of  sale,  and  ask  the  court  to  direct  the  receiver  to  surrender  and 
deliver  up  to  them  both  the  said  real  estate  and  personal  property. 

That  the  court  has  jurisdiction  of  the  subject-matter  as  it  is  presented,  I 
have  no  doubL  The  only  question  is,  have  the  petitioners  a  perfect  title  to 
the  real  and  personal  property  which  they  claim?  No  question  of  intentional 
fraud  is  raised;  nor  is  it  contended  that  under  our  laws,  since  the  revision  of 
the  act  respecting  corporations,  a  corporation  cannot  prefer  creditors.  This 
has  been  clearly  demonstrated  and  settled  by  the  court  of  errors  and  appeals, 
in  WUkinscm  v.  Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  Rep.  514,  and  Bergen  v. 
Fishing  Co.,  42  N.  J.  Eq.  397,  8  Atl.  Rep.  523.  In  the  case  before  me  I  am 
only  to  determine  whether  the  agreement  of  the  parties  was  so  effectually  car- 
ried out  as  to  pass  the  title.  In  other  words,  was  everything  done  by  them 
that  was  required  by  the  undisputed  terms  of  the  agreement?  What  was  the 
agreement?  It  was  all  contained  in  the  brief  minute  on  the  book  of  the  cor- 
poration, as  quoted  above.  According  to  it  the  corporation  was  to  make  a 
conveyance  of  their  works  (the  real  estate)  to  the  bondholders;  that  is,  to  their 
creditors  who  held  the  bonds,  which  were  secured  by  the  mortgages  above 
mentioned.  A  deed  was  made,  but  it  was  not  made  to  all  the  said  bondhold- 
ers.   Two  of  them  were  not  named  among  the  grantees  named  in  the  deed. 
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Why  thej  were  omitted  does  not  appear.  The  difSculfy  In  oonseqnence  of 
such  omission  is  not  that  they  may  not  haye  an  eqnal  interest  in  the  land  with 
the  other  grantees,  for  that  might  be  so  declared  if  they  chose  to  insist  upon 
it;  but  tlie  diificulty  is  in  the  unquestioned  fact  that  if  they  should  not  claim 
that  the  said  grantees  held  the  land  in  trust  for  them  as  well  as  for  themselves* 
tliat  they  would  have  an  undoubtedly  valid  and  subsisting  claim  agsiinst  the 
said  corporation.  Now,  there  is  no  pretense  that  any  such  consequence  was 
ever  intended,  and  yet  it  cannot  be  prevented  if  the  bondholders  who  were 
not  named  in  the  deed  see  fit  to  insist  upon  their  rights,  since  they  cannot  be 
compelled  to  cliange  their  security  without  their  consent.  It  is  true  that  it 
may  be  said  that  this  is  of  small  importance  to  them,  since,  by  the  deed,  they 
have  no  greater  security  than  by  the  mortgages.  But  it  is  also  true,  and  very 
important,  that  the  mortgagees  not  Included  among  the  grantees  named  in  the 
deed  ha«i  personal  security  by  virtue  of  their  bonds,  if  not  a  just  claim  also 
thereby  upon  the  assets  of  the  said  corporation.  But  whether  either  of  these 
considerations  have  any  weight  or  not,  it  is  perfectly  plain  that  the  terms  of 
the  agreement  have  not  been  complied  with,  in  that  all  of  the  bondholders 
were  not  included  as  grantees  In  the  deed.  It  will  be  seen  that  the  agreement, 
as  expressed  in  the  resolution,  provides  that  the  said  bondholders  should  buy 
the  glass  and  should  pay  the  taxes.  This,  of  course,  referred  to  the  manu- 
factured glass  then  on  hand,  and  to  the  taxes  which  had  been  assessed  and 
were  then  liens  against  tiie  assets  of  the  corporation.  Neither  of  these  im- 
portant, and,  as  it  will  be  seen,  very  essential,  considerations  were  complied 
with  by  the  grantees  named  in  the  deed.  That  this  was  very  essential  will 
appear  when  it  is  considered  that  the  object  of  such  provision  was  to  have  the 
money  received  for  such  glass  which  was  to  be  paid  to  a  committee  of  the 
company,  and  by  it  paid  to  the  laborers.  Manifestly  the  object  of  the  com* 
pany  was  to  get  rid  of  all  its  legal  liabilities  to  the  bondholders,  and  doubtr 
less  expected  to  do  so  by  conveying  to  them  all  the  real  estate  which  was  in- 
cluded in  their  mortgages.  This  seemed  to  be  fair  and  equitable,  since  it  is 
conceded  that  the  real  estate  is  not  worth  more  than  the  amount  of  the  incum- 
brances, if  to  this  be  added  the  further  liability  of  the  company  to  three  or 
more  of  said  grantees,  for  which  they  had  no  other  security  than  the  corpora- 
tion, and  which  claims,  as  I  understand  the  testimony  before  me,  were  to  be 
paid  upon  the  execution  and  delivery  of  said  deed.  These  considerations  come 
to  the  court  with  some  force,  and  would  be  strong  inducements  to  comply 
with  the  prayer  of  the  petitioners,  were  it  not  that  the  three  important  ele- 
ments in  the  agreement  above  mentioned  have  been  so  entirely  overlooked  in 
the  attempt  to  execute  it.  The  petitioners  do  not  come  in,  and  in  addition  to 
their  prayer  for  the  delivery  of  the  possession  of  the  property  offer  to  carry 
out  the  agreement  by  paying  the  taxes  and  paying  to  the  receiver  the  value 
of  the  said  glass.  But  they  insist  upon  it  that  the  agreement  h^is  been  fully 
executed.  To  show  that  they  are  mistaken  in  this,  it  is  only  necessary  to  read 
the  foregoing  resolution.  If  it  be  said  upon  their  part  that  there  was  no  price 
agreed  upon  for  the  glass,  and  that  therefore  the  contract  in  that  respect  was 
uncertain,  then,  of  course,  they  cannot  call  upon  the  court  to  act,  for  courts 
of  equity  never  u  ndertake  to  enforce  agreements  by  halves.  If  all  the  essential 
terms  of  an  agreement  cannot  be  performed,  courts  of  equity  never  interfere, 
£sp<*c1ally  would  that  be  so  in  a  case  of  this  character,  the  rights  and  interests 
of  third  persons  being  directly  involved.  But  it  is  said  that  the  glass  and  all 
other  personal  assets  were  transferred  by  the  bill  of  sale,  and  that  the  agree- 
ment h!is  1  n  this  respect  been  fully  executed.  This  ground  must  fail  in  equity, 
for  no  additional  consideration  was  paid;  nor  is  there  any  evidence  that  the 
said  grantees  regarded  themselves  as  under  any  obligations  to  make  any  pay- 
ments therefor,  although  it  was  so  distinctly  set  forth  in  the  resolution,  the 
fcandation  of  their  claim,  which,  being  in  writing,  admits  of  no  dispute. 
These  things  seem  to  me  to  be  so  essential  to  the  foundation  of  the  case,  and 
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if  my  Yiews  respectlDg  them  be  right,  it  is  altogether  aseless  to  pursne  the 
other  points  Of  inquiry  raised  in  the  discussion.  The  petition  wili  be  dis- 
missedp  with  costs. 


Van  Tine  ©.  Van  Tine  et  ah 
{Court  of  Chancery  of  New  Jersey*    September  13, 1888.) 

1.  Dbscbnt  A2n)  Distribution— Adoptbd  Child— Adoption— Pabt  Pbrforicanob. 

a  father  gave  his  child,  tben  only  a  few  monthB  old,  to  8.,  his  sister,  with  the 
mutual  understanding  that  she  was  to  provide  for  the  child,  and  bring  her  up  as  her 
own.  She  thereupon  took  charge  of  the  child,  refused  to  give  her  up  to  her  father, 
and  had  her  baptized  in  her  own  name,  by  which  the  child  was  always  known.  The 
child  always  lived  with  S..  assisted  her  in  her  household  duties,  called  her  *^  mother, " 
and  was  not  informed  of  her  parentage  untU  she  was  18  years  old.  S.  often  stated 
that  the  child  was  to  have  all  her  property,  and  about  14  years  before  her  death 
made  her  wUl,  bequeathing  to  the  chud  all  her  personal  property,  at  which  time  she 
owned  none  but  personal  estate :  but  a  few  months  before  her  death  she  purchased 
the  land  In  question.  Her  death  was  sudden,  and  there  was  nothing  to  show  that 
she  bought  the  land  to  prevent  that  much  of  the  estate  going  to  the  child.  HeW^ 
that  the  diild  was  entitled  to  the  land,  as  the  agreement  of  S.  to  receive  her  as  her 
own  was  valid  and  binding,  though  not  in  writing,  and  had  been  partially  performed. 

S.  Partition- Bt  Judicial  Prooebdings— Costs. 

An  heir  of  S.  filed  a  bill  for  partition  of  the  land  against  the  child  and  the  other 
heirs.  JEfeld,  that  complainant  was  entitled  to  costs,  notwithstanding  he  failed  in 
his  suit,  as  the  child  could  have  established  her  rights  in  the  land  only  by  an  action, 
the  costs  of  which  the  heirs  of  S.  could  have  avoided  by  proper  pleadiog,  but  that 
the  child^s  father,  who  had  filed  an  answer  resisting  her  claim,  was  not  entitled  to 
costs. 

Bill  for  partition. 

J.  V.  Be  Matt,  for  complainant.  /•  B.  Haddenherg.  for  J.  C.  Van  Tine. 
J.  8.  Voorheetft  for  Jessie  A.  Van  Tine. 

Bird,  V.  C.  Isaac  Van  Tine  filed  his  bill  for  the  partition  of  a  city  lot 
between  himself  and  his  brothers  and  sisters  and  Jessie  Ada  Van  Tine,  a 
niece.  Jessie  was  made  a  party,  because  she  was  the  owner  of  a  share  of  one 
of  the  brothers  by  purchase.  But  Jessie  claims  more.  She  files  her  answer 
and  cross-bill,  and  alleges  that  she  is  in  equity  entitled  to  the  whole  estate  as 
against  all  her  uncles  and  aunts. 

facts. 

Peter  Van  Tine  was  Jessie's  father.  He  married  in  New  Jersey,  and  soon 
moved  west.  In  1864  his  wife  died,  leaving  him  three  children,  of  whom 
Jessie  was  one,  the  youngest,  and  only  a  few  months  old.  He  brought  the 
children  to  New  Jersey.  Jessie  he  gave  to  Mrs.  Stryker,  a  sister,  who  was 
childless,  with  the  full  understanding  between  them  that  Mi's.  Stryker  would 
take  her  as*her  own  child,  and  provide  for  her,  and  bring  her  up  as  her  own. 
It  was,  to  all  intents  and  purposes,  as  full  and  complete  a  surrender  of  the  rights 
of  the  father  in  or  to  the  child  as  it  were  possible  for  him  to  make  without  a 
writing.  It  was  also  as  complete  an  acceptance  of  the  child  on  the  part  of 
the  aunt,  coupled  with  every  fair,  just,  and  reasonable  obligation  to  treat  her 
as  her  child  in  all  respects,  as  could  be  effected  without  writing.  Mi's.  Stryker 
inmiediately  took  charge  of  the  child,  treating  her  in  every  regard  as  her  own. 
In  about  two  years  thereafter  the  father  remarried,  came  again  to  New  Jer- 
sey, and  desired  to  take  possession  of  his  children,  requesting  Mrs.  Stryker  to 
give  up  Jessie,  which  Mrs.  Stryker  refused  to  do.  Securing  one  of  his  other 
children,  whom  he  had  previously  left,  he  returned  to  his  home,  in  the  west, 
without  Jessie.  When  Jessie  was  about  eight  years  old,  Mrs.  Stryker  pre- 
sented her  for  baptism,  in  a  Presbyterian  church,  at  the  time  when  a  number 
of  other  children  were  presented,  and  had  her  baptized  in  and  by  the  name  of 
Jessie  Ada  Stryker,  by  which  name  she  always  called  her,  and  by  which  she  had 
always  been  called  by  her  neighbors  and  relatives.  From  the  time  of  her  bap- 
tism onward  until  Jessie  was  about  18  years  old,  she  was  called  by  the  name 
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of  Stryker  by  Mrs.  Stryker,  and  Jessie  called  Mrs.  Stryker  "mother,"  and  the 
husband  of  Mrs.  Stryker  she  called  "father.''  Until  that  time  Jessie  did  not 
know  any  better.  Mrs.  Stryker  was  often  urged  to  inform  Jessie  of  the  facts, 
but  she  not  only  refused  to  let  Jessie  know  the  real  situation,  but  always 
manifested  a  good  deal  of  solicitude  lest  she  might  learn  her  parentage.  At 
length,  through  the  influences  of  her  friends  and  relatives,  she  informed  Jessie 
who  her  parents  were.  When  Jessie  was  about  21  years  of  age,  she  spoke  to 
her  aunt,  Mrs.  Stryker,  about  learning  a  trade,  and  expressed  a  desire  to  do 
so,  when  Mrs.  Stryker  objected,  and  said  to  Jessie  that  there  was  no  necessity 
for  it,  as  she  had  enough  for  them  both.  Mrs.  Stryker  then,  as  on  other  oc- 
casions, said  to  Jessie  she  would  be  provided  for  after  her  death,  as  she  would 
have  enough  for  her,  and,  further,  that  if  Jessie  would  stay  with  her  all  of  her 
property  she  would  give  to  Jessie.  Mrs.  Stryker  often  said  to  an  intimate 
friend  that  Jessie  was  to  have  all  of  her  property,  and  also  that  she  did  not 
want  Jessie  to  learn  a  trade,  as  she  had  enough  for  them  both,  and  this  last  con- 
versation and  declaration  of  Mrs.  Stryker  was  after  iMrs.  Stryker  had  purchased 
the  lot  now  in  question.  Jessie's  father  visited  New  Jersey  at  least  twice, 
and  on  each  occasion  was  anxious  that  his  sister  should,  in  some  formal  man- 
ner, adopt  Jessie  as  her  child,  so  that  in  case  of  Mrs.  Stryker's  death  Jessie 
would  certainly  get  all  of  her  property,  and  urged  this  step  on  Mrs.  Stryker; 
but  Mrs.  Stryker  refused  to  do  it.  In  the  year  1873  Jessie's  father  wrote 
to  Mrs.  Stryker,  urging  her  to  make  the  obligation  she  had  assumed  to- 
wards Jessie  more  deflnite;  but  to  this  letter  the  father  got  no  reply.  This 
letter,  the  presumption  is,  reached  Mrs.  Stryker;  and  the  presumption  is, 
since  the  father  received  no  reply,  that  she  did  not  answer  it  directly;  but 
there  is  a  fact  in  the  case  that  may  well  be  taken  as  indicating  that  that 
letter  quickened  Mrs.  Stryker  to  the  performance  of  what  she  no  doubt  re- 
garded as  an  obligation  on  her  part  towards  Jessie;  for  it  appears  that  in 
the  month  of  October  of  that  same  year  she  made  her  will,  in  which  she  gave 
all  of  her  personal  estate  to  Jessie,  at  which  time  she  had  nothing  but  per- 
sonal estate.  She  survived  this  event  14  years  without  destroying  her  will 
so  made,  and  without  changing  the  nature  of  her  estate  until  within  a  few 
months  before  her  death,  when  she  purchased  the  lot  now  claimed.  When 
taken  sick,  Mrs.  Stryker  was  stricken  with  paralysis,  and  died  in  a  very  brief 
period.  During  all  the  time  of  Jessie's  stay  with  Mrs.  Stryker  she  assisted 
Mrs.  Stryker  in  all  her  household  affairs  to  the  extent  of  the  requirements  of 
the  aunt.  The  complainant  and  all  of  the  other  defendants,  who  are  repre- 
sented, admit  all  the  foregoing  statements  to  be  true.  They  further  admit, 
what  is  beyond  peradventure,  that  Mrs.  Stryker  intended  to  give  all  of  her  es- 
tate, both  real  and  personal,  to  Jessie.  But  they  say  that  she  not  only  did 
not  carry  out  that  intention  by  completing  the  gift  in  a  lawful  manner,  but 
that  she,  in  all  that  she  said,  never  did  lawfully  bind  herself  to  do  so;  in  other 
words,  they  say  that  no  such  agreement  was  made  as  the  courts  can  specific- 
ally enforce. 

CONCLUSIONS. 

The  obligations  of  parties  to  each  other  are  ascertained  as  well  by  what  they 
say  as  by  what  they  do;  admissions  often  giving  the  best  and  truest  interpre- 
tation to  contracts  previously  entered  into;  or  doings,  showing  what  has  pre- 
viously been  agreed  to  be  or  promised  should  be  done.  When  Mrs.  Stryker, 
being  childless,  said  to  her  brother  Peter,  the  father  of  Jessie,  that  she  would 
take  Jessie  and  would  treat  her  as  her  own  child,  she  meant  just  what  she 
said,  both  in  law  and  in  conscience.  She  meant  that  Jessie  should  have  all 
the  benefit  of  the  relation  of  parent  and  child.  If  individuals  are  ever  to  be 
taken  at  their  word,  and  held  to  it  by  the  courts,  surely  they  should  be  so 
taken  under  such  circumstances  as  are  here  presented.  How  can  the  court 
say  that  Mrs.  Stryker  did  not  mean  just  what  she  said?  And  how  can  it  say 
that  she  did  not,  by  what  she  said,  most  fully  and  distinctly  bind  herself  t<? 
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perform  all  the  obligations  of  a  parent  towards  a  child  towards  Jessie?  And 
were  not  those  obligations,  so  made,  of  the  same  force  as  she  would  have  been 
under  to  a  child  of  her  own  loins?  I  cannot  see  how  obligations  so  volun- 
tarily assumed  by  a  citizen,  so  affecting  the  highest  welfare  of  an  infant  of 
the  tenderest  years,  can  be  regarded  as  otherwise  than  the  most  sacred  and 
binding.  There  was  part  performance  of  the  obligation.  Mrs.  Stryker  did 
everything  that  could  have  been  expected,  in  caring  for  Jessie  up  to  the  time 
she  made  her  will,  in  the  year  1873;  and  by  that' act,  giving  all  of  her  estate 
to  Jessie,  she  did  all  that  was  in  her  power  to  do.  And  this  act  continued  un- 
changed and  unchallenged  until  a  short  period  before  her  death.  For  all  that 
period,  (14  years,)  therefore,  that  will  was  a  living  witness  of  the  intention 
of  Mrs.  Stryker,  and  of  her  constancy  towards  Jessie.  It  is  true  that  she  pur- 
chased the  real  estate  in  1886,  but  there  is  not  the  slightest  evidence  to  show 
that  she  did  it  for  the  purpose  of  preventing  Jessie  from  getting  that  much 
of  her  estate,  or  of  altering  her  will  to  that  extent.  The  father  of  Jessie  did 
all  that  he  could,  on  his  part,  to  perform  the  undertaking.  He  allowed  Jessie  to 
remain  there  with  her  aunt.  On  his  second  marriage,  he  saw  tit  to  demand 
his  daughter  of  his  sister,  who  refused  to  give  her  up,  when  the  father  yielded 
his  parental  regard  to  the  wishes  and  promises  of  his  sister,  and  faithfully 
abided  by  that  decision  ever  after.  During  all  the  after  years,  when  Jessie 
was  able  to  work  and  to  earn  something  for  father  or  employer,  he  allowed  her 
to  remain  with  her  aunt,  thus  giving  to  her  all  the  profit  of  Jessie's  labor. 
And  the  contract  was  as  fully  performed  on  the  part  of  Jessie  as  it  were  pos- 
sible for  her  to  perform  it.  She  remained  there,  supposing  that  she  had  been 
nursed,  rooked,  and  nurtured  by  her  parents,  until  she  was  18  years  of  age, 
and  when  the  charm  was  broken  it  was  only  to  intensify  the  confidence  and 
affection  on  her  part  towards  her  aunt.  And  when  she  reached  the  age  of  21, 
and  feeling  the  necessity  of  providing  herself  with  a  trade,  she  made  the  fact 
known  to  her  aunt,  when  her  aunt  assured  her  that  there  was  no  necessity 
for  her  to  learn  a  trade,  because  she  had  enough  for  them  both,  Jessie  was  con- 
tent, and  continued  to  remain  with  her  aunt,  at  her  request,  up  to  her  death. 
I  think  that  Jessie  is  entitled  to  relief.  The  complainant  and  all  the  defend- 
ants in  the  cross-bill  should  be  required  to  join  in  the  execution  of  a  deed, 
conveying  all  their  right,  title,  and  interest  in  said  lot  to  Jessie.  I  think  these 
views  are  sustained  by  the  case  of  Van  Dyne  v.  Vreelandt  11  N.  J.  Eq.  370. 
I  think  the  complainant  is  entitled  to  costs,  notwithstanding  he  fails  in  his 
suit.  His  act  in  filing  a  bill  for  partition  was  neither  reckless  nor  unreason- 
able. His  sister  died  leaving  the  title  to  this  land  undisposed  of  by  any  will, 
or  any  act  of  her  own  which  could  very  reasonably  be  brought  home  to  the 
complainant  so  as  to  estop  him  from  proceeding  according  to  what  upon  the 
record  seemed  to  be  his  legal  right.  'When  these  facts  are  considered,  and 
when  it  is  also  considered  that  Jessie  had  no  shadow  of  claim  except  that 
which  rested  in  parol,  and  that  she  isould  not  establish  such  claim  without 
suit,  and  that  she  had  not  instituted  any  suit  at  the  time  of  filing  the  original 
bill,  and  that  no  perfect  title  could  have  been  established  by  her  except  by  her 
bringing  all  the  parties  into  court,  who  are  now  here,  who  would  have  been 
protect^  against  costs  had  they  answered  reasonably,  it  will,  it  seems  to  me» 
be  conceded  that  the  complainant  in  the  original  bill  should  have  his  costs. 
I  think,  too,  that  the  defendant  Jacques  C.  Van  Tine  is  entitled  to  costs  on 
Ms  answer.  I  think  this  view  is  in  harmony  with  the  cases  to  which  my  at- 
tention has  been  directed.  Noe^s  Adm'r  v.  Miller^ 8  Ex^r,  31  N.  J.  Eq.  234; 
Bank  v.  Carp,  39  N.  J.  Eq.  25.  But  Peter,  the  father,  is  not  entitled  to  costs. 
It  seems  to  me  that  upon  the  proofs  in  the  case  he  was  not  justified  in  filing 
an  answer,  and  resisting  the  claims  of  Jessie,  his  daughter,  the  foundation  oi 
which  he  assisted  in  so  many  ways  in  laying. 
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(45  N.  J.  B.  821) 

Shay  d.  Dicbbon  et  ux, 
(C<yu/rt  of  Ch4moery  of  New  Jersey.    September  12, 1888.) 

1.  HusBAin)  AKD  WiFB— WiFB'8  Sbpabatb  Bstatb— R1GHT8  ov  Husband's  Cbbditobs. 

An  insolvent  debtor  carried  on  under  his  own  name,  and  with  licenses  made  out 
in  his  own  name,  a  saloon  business  which  had  been  purchased  by  his  wife,  who 
knew  her  husband  to  be  insolvent,  the  wife  having  nothing  to  do  with  the  business, 
and  knowing  nothing  about  it  except  what  the  husband  told  her  of  the  accounts 
from  memory.  The  proceeds  of  the  business  were  used  to  purchase  the  fixtures  of 
the  saloon,  and  afterwards  were  applied  directly  or  indirectly  to  improvements  on 
the  wife's  real  estate.  JSeldy  that  equity  will  charge  with  the  debts  of  the  hus- 
band, for  which  judgment  has  been  recovered  and  execution  issued,  the  fixtures  of 
the  saloon,  and  also  the  real  estate  of  the  wife  to  the  extent  that  the  profits  of  the 
business  were  applied  thereto,  and  for  other  sums  paid  by  the  husband  to  the  wife, 
the  source  of  which  cannot  be  accounted  for  except  as  profits  of  the  saloon  busi- 
.  ness.^ 

2.  Same. 

A  claim  of  rent  for  the  saloon  cannot  be  allowed  the  wife,  it  appearing  that  the 
letting  of  the  saloon  to  her  husband  was  voluntary;  and,  even  if  the  husband  is 
liable  for  rent,  such  liability  is  superseded  by  the  lien  of  the  judgment  creditor  to 
the  extent  to  which  the  latter  was  allowed. 
8.  Execution — Supplementary  Prooebdinos— Reoefter— Dutobs. 

Revision  N.  J.  p.  894,  §  26,  directing  the  receiver  of  a  judgment  debtor  to  apply 
the'property  and  things  in  action  of  the  debtor  in  payment  of  the  judgment,  etc., 
''and  to  pay  the  rest  into  said  court,'*  has  reference  to  the  excess,  after  such  pay- 
ments are  made,  which  may  result  from  one  or  more  collections  or  suits,  and  does 
not  authorize  the  receiver  to  collect  all  the  property  and  things  in  action  of  the 
debtor,  and  bring  them  into  court,  however  much  they  may  be  in  excess  of  the 
amount  due  the  judgment  creditor. 

Bill  for  relief. 

F.  J  Swayze  and  L.  Van  Blarcom,  for  complainant.  Martin  d  ConJclin, 
for  defendants. 

Bird,  Y.  C.  A  judgment  was  obtained  against  the  defendant  D.  M.  Dick- 
son. An  execution  was  issued,  but  the  amount  due  was  not  made  by  virtue 
of  the  writ.  Supplementary  proceedings  were  taken  by  the  plaintiff,  under 
the  statute,  and  a  receiver  was  appointed.  This  suit  is  brought  in  the  name 
of  the  receiver.  The  charge  in  the  bill  is  that  the  defendant  has  credits  which 
he  fraudulently  conceals,  and  that  he  has  interests  in  the  real  estate  of  his 
wife,  which  should  be  made  subject  to  this  judgment.  It  is  admitted  that 
Mr.  Dickson  was  Indebted  to  the  judgment  creditor  in  the  amount  of  the  judg- 
ment, in  the  year  1880,  and  that  at  that  time  Dickson  was  insolvent.  In  that 
year  Mrs.  Dickson,  one  of  the  defendants,  purchased  a  village  lot,  which  she 
paid  for  out  of  81>200  of  her  own  money  and  of  $1,000  which  she  borrowed. 
On  this  lot  she  erected  a  large  building,  and  called  it  the  "Dickson  Building." 
I  think  tliat  the  whole  premises  were  quite  heavily  incumbered  by  her.  8he 
afterwards  purchased  a  dwelling  and  lot,  and  made  improvements  thereon, 
and  also  incumbered  it.  In  the  fall  of  the  year  1880  Mrs.  Dickson,  by  her 
husband,  rented  a  portion  of  the  Dickson  building  to  Breninger,  to  be  oc- 
cupied by  him  as  and  for  a  saloon.  Breninger  occupied  this  portion  of  the 
building  until  the  1st  of  March,  1881,  when  it  is  claimed  by  the  defendants 
that  Mi's.  Dickson  purchased  all  of  the  fixtures  and  other  articles  used  in  the 
trade,  and  that  from  that  time  she  carried  on  the  saloon  business  there,  by  her 
husband,  he  doing  all  of  the  work,  attending  to  all  of  the  accounts,  and  mak- 
ing all  of  the  purchases  and  sales.  She  paid  for  the  saloon  fixtures  and  £[oods 
$850,  and  this  money  she  borrowed  of  her  brother.  It  is  admitted  that  Mrs. 
Dickson  did  not  purchase  this  saloon  interest  of  her  tenant,  Breninger,  with 

'As  to  the  rights  of  a  husband^s  creditors  in  the  separate  estate  of  the  wife,  see  Buhl . 
V.  Peck,  (MichJ  87  N.  W.  Rep.  876,  and  note;  Stratton  v.  BaUey,  (Me.)  U  Atl.  Repc 
789.  and  note;  Jenkins  v.  Middleton,  (Md.)  18  AtL  Rep.  155,  and  note;  Dougherty  v. 
Halloran,  (Ky.)  6  S.  W.  Rep.  718,  and  note. 
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the  yiew  of  engaging  in  the  management  of  it  with  her  own  hands,  but  with 
the  intent  of  establishing  a  business  there  for  her  husband,  he  nut  only  to 
superintend  it,  but  also  to  do  all  of  the  work ;  but  it  is  claimed  that  he  was  so 
to  superintend  and  work  as  her  agent,  Dickson  at  once  took  charge  of  the 
saloon,  and  managed  it  whoUy  as  his  own.  From  the  testimony  I  cannot 
but  conclude  that  from  the  very  first  Mrs.  Dickson  had  nothing  whatever  to 
do  with  the  saloon,  or  its  management.  Indeed,  taking  their  own  testimony, 
it  is  clear  that  Mrs.  Dickson  knew  absolutely  nothing  about  the  concern  ex- 
cept what  her  husband  saw  fit  to  tell  her  from  time  to  time;  and  what  he  so 
communicated  to  her  was  not  from  any  accounts  or  statements,  but  from  such 
recollection  as  he  might  retain.  And  so  this  business  was  conducted  thus 
for  a  little  more  than  a  month.  At  the  next  session  of  the  court  of  common 
pleas  Mr.  Dickson  made  application  to  that  court,  in  his  own  name,  for  a 
license  to  sell  ale  and  other  aitnilar  beverages  in  said  saloon.  The  license  was 
granted,  and  he  accepted  it  in  his  own  name.  He  also  took  a  license  from  the 
United  States  government  in  his  own  name.  For  six  successive  years  he  thus 
applied  and  thus  accepted  a  license  in  his  own  name.  He  had  placed  over  the 
door  of  the  saloon  these  words  for  a  sign:  "Billiards  &  Pool.  D.  M.  Dick- 
son." During  those  six  years  he  took  entire  charge  of  the  saloon,  and  man- 
aged it  entirely  according  to  his  own  pleasure.  Mrs.  Dickson  called  upon 
him  at  the  saloon  about  once  a  month,  but  there  is  no  proof  that  her  calls 
were  of  a  business  nature,  other  than  to  ask  him  for  small  sums  of  money,  or 
that  they  had  any  reference  to  the  affaire  of  the  saloon.  When  asked  why 
she  did  not  take  out  license  in  her  own  name»  she  said  it  was  too  humiliating 
to  her  to  do  so.  It  being  urged  by  the  complainant  that  this  saloon  business 
was  in  reality  Mr.  Dickson's,  and  not  Mrs.  Dickson's,  and  that  considerable 
profits  came  from  it  which  were  mingled  with  moneys  of  Mrs.  Dickson's,  and 
either  applied  towards  the  improvement  of  her  real  estate  or  to  the  discharge 
of  incumbrances  upon  it,  so  that  by  virtue  of  equitable  principles  the  judg- 
ment creditor  may  follow  such  profits,  and  may  have  his  judgment  declared  a 
lien  upon  the  land  of  Mrs.  Dickson  to  the  extent  of  such  profits  until  his 
judgment  is  satisfied,  it  becomes  important  to  inquire  whether  tbis  was  Mr. 
Dickson's  business  in  fact.  On  this  point  it  seems  to  me  that  the  judgment 
of  the  court  must  be  with  the  complainant.  It  is  true  that  our  statute 
authorizes  a  married  woman  to  carry  on  business  in  her  own  name;  but  how 
can  a  business  be  called  hers  which,  whether  from  a  just  womanly  pride  or 
otherwise,  she  refuses  to  have  conducted  in  her  own  name?  The  business  in 
question  she  knew  nothing  about,  had  no  conceptions  of,  and  never  pretended 
to  look  into.  From  the  beginning  she  trusted  wholly  to  her  husband.  In 
this  respect  I  think  the  case  is  quite  different  from  that  of  KutcTier  v.  Will^ 
iams,  40  N.  J.  Eq.  436.  8  Atl.  Kep.  257,  and  Tresch  v.  Wiitz,  34  N.  J.  Eq.  124, 
afiirmed  on  appeal,  36  N.  J.  Eq.  856.  It  may  be,  as  was  claimed  upon  the 
argument,  that  those  cases  carried  the  doctrine  declared  by  the  statute  to  the 
utmost  extent;  but  to  my  mind  they  are  not  broad  enough  to  include  the  case 
now  under  consideration,  as  is  insisted  upon  by  counsel  for  the  defendants. 
If  this  case  should  be  adjudged  to  be  within  this  statute  it  would  then  cer- 
tainly be  within  the  reach  of  ^ny  debtor  to  withstand  the  just  claims  of  his 
creditors  and  at  the  same  time  exert  his  abilities  in  amassing  wealth,  by  the 
simple  claim  on  the  part  of  his  wife  that  she  established  him  in  the  business, 
and  that  he  is  carrying  it  on  for  her.  The  facts  seem  to  sustain  this  view; 
for,  beside  his  absolute  control  of  the  saloon  business,  he  conducted  and  con- 
trolled all  the  affairs  of  his  wife  which  pertained  to  her  real  estate,  such  as 
erecting  new  buildings,  making  various  repaire,  and  other  improvements,  col- 
lecting rents,  paying  taxes,  and  discharging  other  obligations  of  hers,  alto- 
gether at  his  own  will.  The  receipts  of  the  saloon,  as  well  as  all  other  mon- 
eys received  as  rents  and  from  the  sale  of  horses,  were  intermingled  in  his 
pocket  or  deposited  in  bank,  and  were  disbursed  indiscriminately  by  him,  and 


Digitized  by 


Google 


254  ATLANTIO  REPORTER.  [N.J. 

that,  too,  without  any  accounting  to  her  except  by  simply  stating  the  result 
at  the  end  of  each  year,  no  account  whatsoever  of  the  receipts  of  eitlier  busi- 
ness being  kept.  And  the  only  way  that  they  have  now  of  ascertaining  the 
sum  total  of  the  receipts  is  by  recalling,  by  the  aid  of  their  recollection,  the 
rents  which  were  paid  from  time  to  time,  and  certain  other  items  for  arti- 
cles sold,  and  by  declaring  that  the  gross  receipts  of  the  saloon  were  from 
81,800  to  S2,100,  and  that  the  profits  of  it  were  about  ^00.  As  to  the  rents 
and  one  or  two  other  items,  the  statement  may  be  sufficiently  reliable  to  guide 
the  court,  but  clearly  as  to  the  others,  and  as  to  the  receipts  of  the  saloon,  it 
is  very  unsatisfactory.  Besides  these  transactions  Mr.  Dickson  bought  and 
sold  three  or  four  horses,  employing  these  same  moneys  for  that  purpose,  and 
adding  the  profits  of  each  transactions  to  the  general  fund.  The  part  tliat 
Mrs.  Dickson  took  in  any  of  these  transactions  was  so  slight  as  to  make  it  im- 
possible for  the  court  to  say  that  it  comes  up  to  the  dignity  of  any  business, 
tfade,  calling,  or  enterprise  whatever. 

In  the  next  place,  were  there  any  profits  resulting  from  the  saloon  enter- 
prise which  can  satisfactorily  be  traced  into  the  hands  of  Mrs.  Dickson  ?  For 
whatever  the  profits  were,  they  may  all  have  been  exhausted  by  Mr.  Dickson 
in  providing  for  his  own  wants  or  fancies,  or  in  providing  for  the  comfort 
and  welfare  of  his  family.  In  this  respect,  as  has  been  said,  whatever  may 
be  the  moral  obligation  resting  upon  a  debtor,  the  law  can  neither  compel  a 
man  to  earn  money,  nor  to  save  it  when  he  has  earned  it,  for  the  purpose  of 
discharging  his  debts.  I  conclude  that  the  note  which  Mrs.  Dickson  gave  to 
her  brother  for  ^50  was  paid  by  Mr.  Dickson  out  of  the  receipts  of  the  sa- 
loon. I  also  think  it  plain  that  the  profits  from  the  purchase  and  sale  of 
horses  come  within  the  same  principle.  If,  in  these  transactions,  he  used 
any  of  Mrs.  Dickson's  money,  it  is  equally  certain  that  he  used  moneys  which 
came  to  him  from  the  saloon,  and,  according  to  his  testimony,  the  profits  on 
said  transactions  in  horses  were  devoted  to  the  benefit  of  Mrs.  Dickson's  real 
estate.  In  one  transaction  he  made  $50;  in  another,  $110;  in  another,  $87; 
and  in  another,  (whether  buying  and  selling  horses  or  not  I  am  not  sure,)  $55; 
being  in  all  $315.  If  the  bill  be  not  broad  enough  to  reach  the  profits  result- 
ing from  his  dealings  in  horses  it  can  be  amended  to  that  end,  since  the  proof 
upon  that  branch  of  the  case  has  been  as  fully  presented  as  though  it  were 
the  only  issue.  To  these  should  be  added  the  proceeds  of  the  Susan  Swarts 
note  for  $180.  This  note  Mr.  Dickson  took  from  his  son,  to  whom  he  sold 
one  of  the  said  horses  for  a  large  price,  and,  after  suit  was  brought  on  the 
claim  now  in  question,  he  transferred  it  to  his  wife  without  any  considera- 
tion, and  the  amount  due  thereon  she  has  appropriated  to  her  own  use.  It 
seems  to  me,  when  it  is  considered  that  from  the  very  outset  Mrs.  Dickson 
fully  understood  Mr.  Dickson's  financial  embarrassment  and  absolute  insolv- 
ency, and  the  manner  in  which  all  these  business  transactions  were  con- 
ducted, and  the  small  amount  of  money  which  she  herself  had  to  invest,  and 
her  own  heavy  Indebtedness,  and  the  manner  in  which  she  allowed  her  hus- 
band to  use  and  to  mingle  both  the  profits  of  the  saloon  and  the  rents  of  her 
real  estate,  the  very  least  that  the  court  can  do  is  to  charge  her  real  estate 
with  the  Items  above  enumerated,  since  it  is  conceded  that  all  the  profits  over 
and  above  the  living  for  the  family,  and  also  all  other  moneys,  were  applied 
in  some  way  to  the  benefit  of  her  real  estate,  excepting,  perhaps,  the  $850  of 
the  saloon  money  which  Mr.  Dickson  applied  to  the  payment  of  the  n6te  which 
Mrs.  Dickson  gave  her  brother  for  the  money  he  loaned  her  to  pay  for  the  sa- 
loon fixtures.  Thus  it  seems  to  me  that  two  items  have  been  so  distinctly  traced 
to  Mrs.  Dickson  as  to  warrant  the  court  in  charging  her  real  estate  therewith 
is,  the  $315  from  the  sale  of  horses,  and  the  $180,  the  amount  of  the  Swarts 
note.  But  I  think  that  the  statement  made  out  by  Mr.  and  Mrs.  Dickson, 
and  which  they  rely  upon  as  showing  all  of  the  receipts  and  payments  since 
the  commencement  of  the  business,  shows  very  satisfactorily  that  a  still 
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larger  amount  of  money  must  have  been  devoted  to  the  benefit  of  her  estate 
than  $495.  That  statement  shows  an  excess  of  expenditures  on  the  behalf  of 
Mrs.  Dickson  by  her  husband  to  the  amount  of  $740  above  all  his  receipts 
from  real  estate  or  otherwise  for  her.  This  excess  has  not  been  traced  to  any 
other  source  than  to  the  saloon.  My  judgment,  then,  is  that  Mr.  Dickson,  by 
making  the  saloon  business  his  own,  as  I  have  found  al)ove,  and  by  paying 
for  the  fixtures,  as  I  have  found  that  he  did  with  the  money  which  he  made 
in  the  saloon,  acquires  such  title  to  those  fixtures  and  all  personal  property 
pertaining  to  the  saloon  business  as  will  enable  his  creditors  to  claim  them, 
in  equity,  as  against  his  wife.  The  receiver  will  be  directed  to  sell  these  sa- 
loon fixtures  and  all  other  personal  property  of  the  defendant  Mr.  Dickson. 
If  these  fixtures  do  not  produce  sufficient  to  satisfy  the  demands  of  the  plain- 
tiff in  the  action  at  law,  and  all  the  costs  attending  the  appointment  of  the  re- 
ceiver and  the  costs  in  this  court  of  these  proceedings,  then  Mrs.  Dickson  will 
be  required  to  account  to  the  receiver  for  the  $740;  and  tliat  amount  w^ill  be 
declared  to  be  a  lien  upon  her  real  estate,  to  an  amount  sufiicient  to  satisfy 
the  various  sums  due  as  aforesaid  to  the  said  plaintiff,  and  to  the  receiver; 
and  if  the  same  be  not  paid  by  her  to  the  said  receiver  within  30  days  from 
the  date  of  the  service  of  a  copy  of  the  decree  which  shall  be  made  herein  upon 
her  solicitor,  then  an  execution  may  be  issued  according  to  the  practice  of  this 
court.  The  claim  of  the  complainant*s  counsel  th'at  under  the  directions  of 
the  statute  (Revision,  p.  894,  §  26)  it  Is  the  duty  of  the  receiver  to  collect  all 
of  the  property  and  things  in  action  belonging  to  or  held  in  trust  for  the 
debtor,  however  many  or  great  they  may  be  in  excess  of  the  amount  due  to 
the  creditor,  and  to  bring  such  excess  into  court,  I  think,  cannot  be  sustained. 
I  can  conceive  no  reasonable  ground  for  any  such  extra  labor  and  expense. 
It  seems  to  me  that  the  statute  which  directs  the  receiver  "to  apply  the  same  in 
payment  of  said  judgment  and  the  costs  of  the  proceedings  thereon,  and  the 
reasonable  compensation  of  said  receiver  to  be  taxed  by  the  judge,  and  to  pay 
the  rest  into  said  court  wherein  said  judgment  was  recovered,  to  be  there  dis- 
posed of  according  to  law,"  only  means  the  excess,  after  such  payments  are 
made,  which  may  result  from  one  or  more  collections  or  suits  by  the  receiver. 
In  other  words,  I  do  not  think  it  is  proper  for  the  receiver  to  interfere  to  an 
unreasonable  extent,  or  to  collect  an  unreasonable  amount,  any  more  than  it 
would  be  for  the  sheriff.  The  statute  simply  requires  the  receiver  to  bring 
into  court  whatever  excess  he  may  happen  to  have  after  such  reasonable  ef- 
fort, just  as  the  sheriff  is  required  to  do  by  the  statute  and  by  writs  directed 
to  him.  The  claim  of  Mrs.  Dickson  for  rent  for  the  saloon,  in  case  j;  should 
take  the  view  above  expressed,  cannot  be  sustained.  If  there  was  any  possi- 
ble understanding  between  her  and  her  husband,  express  or  implied,  it  was 
not  that  he  should  ever  be  required  to  pay  rent,  but  that  he  should  not.  Her 
letting  to  him  was  in  every  sense  a  voluntary  curtesy.  But  if  it  should  ap- 
pear that  Mr.  Dickson  is  under  any  legal  liability  to  his  wife,  she  has  no  such 
lien  or  claim  therefor  as  will  give  it  priority  over  the  rights  of  this  judgment 
creditor  to  the  extent  of  the  $740,  which  is  declared  to  be  a  lien  against  her 
real  estate.    I  will  advise  a  decree  in  accordance  with  these  views. 


Calvin  v.  Shimeb  et  al, 
(Court  of  Chcmcery  of  New  Jersey.    September  14, 188S.) 
Mobtoagb—Forbclo8UBb-~Sale— Growing  Chops  of  Tenant. 

Crops  raised  by  a  son  under  an  agreement  with  his  father  that  he  should  assist 
in  the  general  farm  work,  and  should  have  in  return  all  he  could  raise  on  a  partic- 
ular part  of  the  farm,  are  no  exception  to  the  rule  that  all  of  a  tenant's  crops  pass 
on  a  sale  under  a  mortgage  foreclosure. 

On  1)111  to  foreclose.    Petition  to  modify  order. 

/•  M.  Roseberry,  for  petitioner.     W.  if.  Bavis^  for  complainant. 
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BiKD,  y .  C.  In  this  foreclosure  suit  a  receiver  was  appointed,  and  ordered 
to  take  charge  of  the  mortgaged  premises,  and  to  gather  and  sell  the  growing 
crops.  The  petitioner  comes  in  and  says  the  order  is  too  extensive,  in  that  it 
directs  the  receiver  to  take  the  products  of  land  which  he  has  planted  and  cul- 
tivated, to  which  produce  the  mortgagor  had  no  title,  because,  by  an  agree- 
ment between  him  and  the  petitioner,  the  petitioner  was  to  have  them.  The 
right  on  which  he  rests  his  claim  Is  thus  stated :  His  father,  the  mortgagor, 
being  the  owner  of  the  whole  premises,  promised  him  that  if  he  would  assist 
him  on  the  farm  in  doing  all  the  work  necessary  to  be  done  in  the  proper 
management  of  it,  that  then  he  (the  petitioner)  might  have  all  tlie  produce 
which  he  could  raise  on  certain  portions  of  the  mortgaged  premises.  He  says 
that  he  accepted  the  offer,  and  at  once  entered  on  the  performance  of  his  en- 
gagement, and  did  all  the  work  that  was  required  of  him  by  virtue  thereof; 
and  that  at  such  times  as  he  could,  and  with  the  help  of  others  whom  be  em- 
ployed, he  cultivated  and  produced  the  crops  in  question,  and  of  which  the  re- 
ceiver has  taken  possession.  Counsel  for  the  receiver  says  that  the  receiver 
only  claims  half  these  crops,  and  this  is  not  denied.  The  claim  on  the  behalf 
of  the  petitioner  is  that  there  is  no  such  equity  between  the  mortgagee  and 
the  petitioner,  respecting  these  orders,  as  will  give  the  fruits  of  his  labor  to 
the  mortgagee.  In  making  this  claim,  however,  counsel  admits  the  rule  to  be 
almost  universally  hostile  to  this  view.  See  1  Hil.  Mortg.  181, 196, 199, 200, 
notes  181.  He  says  it  is  true  that  every  tenant  of  a  iQortgagor  takes  subject 
to  the  raortg«ige,  and  that  all  of  the  tenant's  crops  pass  with  the  title  on  a  sale 
under  foreclosure;  but  insists  that,  as  this  is  an  agreement  on  the  part  of  the 
son  to  take  pay  for  his  services  in  grain  of  his  own  raising  on  the  mortgaged 
lands,  it  is  in  no  sense  a  tenancy  in  the  legal  acceptation  of  the  term,  and 
consequently  the  crops  so  growing  at  the  time  of  the  appointment  of  the  re- 
ceiver are  exempt  from  the  general  rule.  He  claims  that  crops  so  grown  are 
held  in  common,  and  cites,  in  support  of  his  views,  /State  v.  Jewell,  B4  N.  J. 
Law,  259,  and  Qiisst  v.  Opdyke,  31  N.  J.  Law,  552.  These  cases  are  not  like 
the  one  before  me.  In  those  cases  the  agreement  was  that  the  lands  should 
be  worked  for  a  share  of  the  crops;  whereas  in  this  case  the  son  (this  peti- 
tioner) was  to  have  all  of  the  crops  grown  by  him.  He  gave  his  services  on 
the  farm  as  rent  for  the  land  he  had  the  absolute  use  of.  Now,  it  impresses 
me  that  the  case  before  me  comes  as  ncjir  to  the  old-fashioned  idea  of  the  true 
criterion  of  the  relation  of  landlord  and  tenant  as  is  possible,  without  the  un- 
qualified agreement  to  pay  money.  In  ordinary  cases  of  tenancy  the  contract 
is  that  the  occupant  will  pay  a  sum  certain  for  the  use  of  the  premises,  for  a 
certain  period.  When  this  is  done,  the  relation  of  landlord  and  tenant  exists. 
In  such  case  there  would  be  no  objection  to  the  receiver  taking  the  rents. 
And  the  only  difference  between  the  two  cases  is  in  the  thing  rendei^  as'  or 
for  the  rent;  in  the  one  case  the  r^nt  rendered  is  money,  wtiile  in  the  other  it 
is  services.  In  this  case  the  petioner  takes  all  of  the  grain,  and  gives  a  cer- 
tain amount  of  labor  therefor.  This  was  the  equivalent  of  money;  it  was 
money's  worth.  It  was  as  though  he  had  agreed  to  pay  his  rent  in  corn  or 
peaclies.  A  case  reported  in  2  Johns.  421,  (Newcomb  v.  Ramer,)  fully  supports 
this  view.  See,  also,  Hoskins  v.  Rhodett^  1  Gill  &  J.  266,  and  Alwood  v. 
Rijuskman,  21  111.  2(X).  I  think  this  view  must  prevail.  The  receiver  is  en- 
titled to  the  one-half  which  he  claims.  I  will  advise  that  the  petition  be  dis- 
missed, with  costs. 
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(44N.  J.  a  «74) 

Davison  v.  HuxOHiirsoii.    . . 

(Cowrt  of  Chofncery  of  Ifew  Jersey.    September  17, 1888.) 

SuRPACB  Water— Drainage— Easbmbnt^Acquisition. 

D.  and  H.  own  adioining  lands.  More  than  20  T^ars  before  the  act  which  waa 
'  the  cause  for  filing  this  bill,  one  of  the  grantors  of  H.  cii<i  a  ditch  on  his  land  within 
33  inches  of  the  division  line,  for  the  purpose  of  carrying  from  his  lands  the  accumu- 
lations of  surface  water,  which  ditch  he  so  extended  as  to  cast  the  water  onto  the 
lands  of  D .  's  grantor.  More  than  20  rears  before  this  bill  was  filed,  D.  's  grantor  cut 
and  opened  a  ditch  on  his  land  to  and  into  the  said  ditch  on  the  lands  of  H.,  for  the 
purpose  of  draining  a  wet  parcel  of  his  land,  by  means  of  which  more  or  less  water 
was  carried  from  said  wet  land  Into  the  dram  on  the  land  of  H.  About  seven  year^ 
before  the  filing  of  the  bill,  the  grantor  of  D.  put  down  a  tile  drain,  sinking  it  at  least 
two  feet  deeper  than  the  old  ditch.  Heidi  though  no  agreement  to  that  efPect  was 
proved,  the  presumption  is  that  each  party  consented  to  the  other  cutting  said  drains 
and  dispharging  said  waters  in  the  manner  named.  Heldj  also,  that  D.  was  not 
limited  to  an  open  ditch*,  nor  was  the  use  of  tile  to  conduct  the  water  an  abuse  of 
his  privilege,  but  the  increase  of  the  volume  of  the  water  was. 

(^llabus  by  the  CourU) 

Bill  for  injunction. 

8.  Appelget,  for  complainant.    8,  If.  Sohanehf  for  defendant* 

BiBD,  y.  0.  The  complainant  asks. for  a  mandatprj  injunction  oommand- 
ing  the  defendant  to  remove  obstructions  which  he  placed  at  the  point  where 
the  water  coming  from  the  lands  of  the  complainant  had  its  exit  through  tiling 
under  th^  ground  into  an  open  drain  on  the  lands  of  the  defendant.  The  com- 
plidnant  sa^^s  that  this  ia  an  ancient  water-course,  ^a  which  the  water  lias 
been  accustomed  to  flow  for  a  long  time  past.  H«  denies  this,  and  insists  that 
it  is  artificial*  and  not  ancient.  The  parties  own  adjoining  tracts  of  land.  The 
land  of  D.  is  the  higher,  with  a  slight  descent  towards  that  of  H.  B.'s  land 
lies  to  the  south  and  west  of  H.'s.  A  small  portion  of  D/s  lands  is  wet  and 
marshy,  in  which  so  much  water  is  cpustantly  springing  as  to  prevent  the 
successful  growth  of  grain  or  grass*  unless  the  water  be  carried  oif  by  drains. 
The  truth  is,  the  testimony  shows  that  there  is  no  natural  water-course  to  carry 
off  this  water,  although  there  is  a  slight  descent  from  the  lands  of  D.  to  those 
of  H.*  yet  not  enough  for  this  water  ever  to  have  created  a  channel  for  itself. 
By  percolation  a  portion  of  these  waters  reached  the  lands  of  H.  Surface  wa- 
ters so  collected  on  the  lands  of  H«  as  to  become  very  burdensome.  To  control 
these,  a  former  owner,  many  years  since*  made  an  open  ditch  on  the  south 
side  of  the  H.  tract,  and  so  near  to  the  line  of  the  D.  tract  that  the  upper  line 
of  the  cut  was  within  23  inches  of  D.'s  line.  This  ditch  was  opened  to  the 
westward  until  it  reached  the  lands  of  D.,  and  thence  onto  his  lands  a  consid- 
erable distance.  By  whom  it  was  opened  onto  D.'s  lands  does  not  appear;  but 
the  evidence  satisfies  me  that  it  has  been  so  opened  along  while,  if  not, as 
.long  as  the  one  on  H.'s.  P(v  all  the  time  since  the  opening  of  that  ditch  a 
great  deal  of  surface  water  has  been  carried  by  it  from  the  lands  of  H.  onto 
the  lands  of  D.  Near  by  the  place  where  these  waters  are  so  discharged  on 
the  lands  of  D.  he  has  constructed  a  watering  place  for  his  cattle,  and  has 
used  it  for  that  purpose  for  sereral  years.  More  than  30  years  ago  the  then 
owner  of  the  D.  land  cut  an  open  drain  on  his  land,  so  as  to  drain  the  portion 
so  wet  and  marshy,  as  aforesaid.  This  drain  was  about  two  feet  deep,  and  led 
into  the  drain  on  the  land  now  owned  by  H.  By  what  authority  this  drain 
was  opened  on  the  lands  now  owned  by  H.  does  not  appear;  neither  does  it 
appear  by  what  authority  the  drain  on  H.'s  land  was  extended  onto  the  lands 
of  D.  I  think  I  am  doing  no  violence  to  the  well-estahlished  rules  of  evidence 
an  presuming  that  both  of  these  ditches  wei'e  opened  on  the  servient  estate 
with  the  knowledge  and  consent  of  the  owner.  And  I  think  tlie  presumption 
is  equally  strong  that  all  of  the  waters  which  were  collected  in  the  ditch  on 
the  lands  of  D.  were  discharged  into  the  ditch  on  the  lands  of  H.»  and  that  this 
v.l6A.no.6— 17 
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was  continued  for  a  great  many  years.  Threa  circamstances  support  this 
view  very  strongly:  (1)  The  fact  that  the  owner  (xf  the  H.  land  cut  the  drain 
on  his  land  so  near  to  the  line  of  the  D.  land  as  to  aid  somewhat  in  draining 
the  D.  lands,  and  then  continuing  his  drain  onto  the  D.  lands;  (2)  a  great 
deal  of  this  water  so  springing  on  the  lands  of  D.  would  naturally  have  found 
its  wtCy,  by  percolation  and  otherwise,  to  the  drain  on  the  lands  of  H.,  in  case 
no  surface  drain  had  been  opened  for  that  purpose;  and  (3)  the  fact  that  a 
surface  drain  was  also  opened  on  the  lands  of  D.,  leading  these  waters  from 
this  wet  ground  into  the  ditch  on  the  lands  of  H.,  which  no  doubt  very  greatly 
increased  the  flow  of  water  from  the  land  of  D.  onto  that  of  H.  Now,  when 
these  things  are  considered,  and  especially  that  the  former  owner  of  the  H. 
land  was  permitted  to  discharge  all  of  the  surface  water  which  collected  on 
his  land  onto  the  D.  land,  it  is  most  reasonable  to  presume  that  the  owner  of 
the  D.  estate  was  to  have  the  right  to  discharge  the  water  arising  on  this  wet 
place  on  his  land  into  the  drain  on  the  D.  land.  And,  after  this  lapse  of  time, 
it  is  fair  to  presume  that  the  place  where  the  drain  was  so  opened  on  the  D. 
lands  was  the  place  where  the  parties  were  willing  it  should  be  opened. 

I  can  have  no  doubt  but  that  the  owner  of  the  D.  land  acquired  the  right  to 
drain  this  wet  parcel  of  land  by  means  of  that  drain  so  cut,  or  by  something 
equivalent  thereto,  into  the  drain  on  the  H.  lands.  The  H.  estate  ought  to 
bear  the  burden  to  that  extent.  Certainly  the  owner  of  the  D.  estate  cannot 
materially  increase  the  burden.  '*Pri  vilege  claimed  in  derogation  of  another's 
rights  is  viewed  with  jealousy  by  the  law,  and  must  be  strictly  confined  within 
prescribed  limits."  Taylor  v.  Hampton,  4  McCord,  96,  17  Amer.  Dec.  710. 
Having  found  that  the  right  to  drain  these  lands  by  these  artificial  means  has 
been  acquired  in  the  manner  mentioned,  it  remains  to  be  determined  whether 
D.  has,  under  the  rule  above  stated,  kept  within  the  privilege  or  right  so  ac- 
quired, or  whether  he  has  materially  increased  the  burden  on  the  servient 
estate.  The  evidence  leads  me  to  the  conclusion  that  he  has  greatly  increased 
the  burden  by  sinking  the  tile  through  which  he  carries  the  water  to  so  great 
a  depth  as  he  appears  to  have  done.  I  do  not  mean  to  say  that  D.  had  not 
the  right  to  substitute  an  underground  drain  for  a  surface  or  open  one.  I 
have  no  doubt  but  he  had  such  right.  The  fact  that  the  water-way  or  drain 
is  covered  cannot  possibly  alter  the  right.  What  I  find  is  that  D.  has  altered 
the  location  of  the  drain,  but  that  only  by  sinking  the  tiles  used  from  two  to 
three  feet  deeper  than  the  old  open  drain  was,  and  in  that  way  increased  the 
volume  of  water.  The  result  of  this  change  in  the  depth  of  the  drain  is  to 
produce  from  two  to  four  gallons  of  water  per  minute  at  the  point  of  exit  in 
the  ditch  on  the  lands  of  H. ;  whereas,  in  fact,  before  the  tiles  were  so  sunken, 
the  drain  on  H.  at  that  point  was  of  ten  dry.  Indeed,  as  I  have  above  stated, 
this  bill  is  filed  and  the  injunction  asked  for  on  the  ground  that  the  flow  of 
the  water  is  constant,  so  that  it  comes  within  the  law  relating  to  running  * 
streams.  But  the  evidence  shows  that  the  water-course  in  question  is  only  an 
artificial  one.  Most  clearly,  however,'  such  a  water-course  may  become  so  an* 
cient,  or,  as  in  this  case,  be  based  on  such  strong  presumptions  of  an  agreement, 
or  such  mutual  acts  of  the  parties  interested,  on  account  of  which  both  are  es- 
topped, as  to  bring  it  within  the  operation  of  the  law  concerning  ancient  water- 
courses. And,  as  I  have  found,  I  think  that  the  water-course  first  opened  on 
the  lands  of  D.  is  such  a  one,  and,  had  the  tiles  which  were  laid  on  the  lands  of 
B.  been  placed  no  further  beneath  the  surface  than  the  bottom  of  the  old  open 
drain  on  his  lands,  such  tile  would  have  been  there  of  right;  but  because  the 
said  tiles  have  been  sunken  considerably  deeper,  I  think  that  the  complainant 
has  gone  beyond  his  privilege.  The  old  drain  was  not  over  three  feet  in  depth, 
but  the  man  who  laid  the  tiles  swore  that  the  trench  for  them  was  cut  from 
five  to  six  feet  deep.  The  complainant's  counsel  claims  that  this  case  is  like 
Earl  V.  De  Hart,  12  N.  J.  Eq.  280,  in  which  the  court  of  errors  held:  **  Where 
A.  has  drained  his  land  by  a  ditch  through  the  land  of  13.,  using  it  as  an  ad- 
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verse  right  f&r'mor^  than  twenty  years,  he' acquires  an  easement  in  the  land 
6f  B.  which  is  ^titled  to  protection.  **  The  facts  in  the  two  oases  are  not  sim- 
ilar. The  waters  in  the  one  case  were  all  surface  waters,  while  in  this  they 
are  sub-surface.  In  the  one  case  the  right  originated  in  an  adverse  user;  in 
this»  as  I  have  found,  in  an  agreement  entered  into  by  the  owners  of  the  two 
estates,  which,  having  been  acted  on  by  them,  works  a  mutual  estoppel*  In 
both  cases  the  right  to  the  easement  is  established*  In  this  case  the  question, 
in  my  mind,  is  not  whether  there  is  an  easement  or  not,  but  whether  the  com- 
plainant has  sought  to  enlarge  the  right  which  he  possessed  or  not.  I  have 
reserved  till  now  the  quotation  of  what  the  counsel  of  the  defendant  regards 
as  fundamental  law,  and  as  in  direct  conflict  with  the  views  above  expressed, 
respecting  the  right  of  the  complainant  to  carry  this  water  under  as  well  as  on 
the  surface.  His  insistment  is:  "Each  proprietor  may  insist  that  the  stream 
shall  flow  to  his  land,  in  the  usual  quantity,  at  its  natural  place  and  height, 
and  that  it  shall  flow  off  his  land  to  his  neighbor  below  its  accustomed  place, 
and  at  its  usual  level;"  referring  to  Gould,  Waters,  c.  6,  §  204.  While  this 
law,  which  I  think  no  one  will  question,  is  not  at  all  in  conflict  with  the  rights 
which  I  have  adjudged  to  belong  to  the  complainant,  it  most  fully  supports 
the  principle  which  has  been  my  guide  in  concluding  D.  cannot  increase  the 
volume  of  water  by  sinking  his  drain  deeper  than  it  was  originally.  Kor  do 
I  find  anything  in  Shields  v.  AnidU  4  N.  J.  Eq.  245,  nor  in  Holsman  v.  Boil- 
ing Spi'i  y  Co,t  14  N.  J.  Eq.  342,  which  militates  against  either  of  the  points 
which  I  have  decided.  I  think  the  bill  should  be  dismissedi  and  the  injuno- 
tion  heretofore  granted  be  dissolved,  with  costs. 


Miller  et  al,  v,  Kendbick  et  aU 
(Cowrt  of  Chancery  of  New  Jersey.    Septeitiber  12, 1888.) 

MOBTGAOBS— F0BiE0LO6URE-~SA]:.lS— SbTTINO  ASIDB  SaLB. 

Refeireiice  was  made  to  the  master  to  ascertain  the  rights  and  interests  of  the 
mortgagor  and  mortgagee,  and  to  determine  whether  the  land  should  be  sold  in 
parcels  jor  not,  and,  if  in  parcels,  to  determine  what  parcels.  The  report  was  con^ 
firmed,  and  the  sale  advertised.  No  ohjeotions  were  made  to  the  manner  of  dividing 
the  land  antil  about  the  time  fixed  for  the  sale ;  but  they  were  not  called  to  the  at- 
tention of  the  court.  After  the  sale,  at  which  the  mortgagee  became  purchaser,  sev- 
eral persons  made  affidavit  that,  in  their  opinion,  if  the  land  had  been  differently 
divided,  it  would  probably  have  sold  for  |S,000  more  than  was  realized,  while  one 
person  gave  as  his  opinion  that  it  sold  for  aU  it  was  worth,  field,  that  wliile  the 
mortgagor  had  been  negligent  in  making  his  objections,  yet  if  he  would,  within 
five  days,  pay'the  costs  of  tne  previous  sale,  of  the  application  to  confirm  it,  and  of 
such  modification  of  the  decree  as  might  be  necessary,  and  deposit  with  the  olerk 
interest  on  the  amount  of  the  decree  for  three  months,  to  be  paid  to  the  mortgagee 
in  case,  upon  a  resale,  enough  was  not  realized  in  advance  of  the  present  bid  to  pay 
such  costs  and  interest,  and  procure  the  buildings  to  be  insured  lor  three  months, 
and  assign  the  policy  to  the  mortgagee,  the  court  would  direct  a  resale. 

Bill  to  foreclose.    On  motion  to  set  aside  sheriff's  sale. 
Stephany,  for  the  motion.    JR.  S.  Jenkins,  contra^ 

Bird,  V.  C.  It  is  claimed  that  if  one  parcel  of  the  premises  which  were 
struck  off  by  the  master  had  been  divided  and  offered  in  two  parcels,  instead 
of  one,  he  would  have  realized  at  least  $3, 000  more  on  the  sale.  It  was  sold 
for  89,000.  A  good  deal  is  to  be  overcome  before  the  court  can  refuse  to  con- 
firm the  sale  The  party  objecting  to  confirmation  is  the  mortgagor.  His 
negligence  and  apparent  trifling  with  the  court,  as  well  as  with  his  own  in- 
terests, stand  in  his  way,  as  will  be  seen.  Before  the  decree  of  sale  was  ob- 
tained, a  reference  was  made  to  a  master  to  ascertain  the  rights  and  interests 
of  the  parties,  and  to  determine  whether  the  land  should  be  sold  in  parcels  or 
not,  and,  if  in  parcels,  tlien  to  ascertain  and  determine  what  parcels.  He 
made  his  report,  by  which  it  appeared  that  the  premises  should  be  sold  in 
parcels.    That  report  was  confirmed  by  the  court,  and  a  decree  made  thereon. 
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The  execQtion  whfch  was  issaed  by  virtue  thereof  was  directed  to  aa  expe* 
rienced  master,  and  required  him  to  sell  the  premises  in  such  parcels  as  had 
been  before  ascertained.  He  advertised  the  property  according  to  law,  and 
no  objections  i^re  made  to  the  manner  of  dividing  the  premises  ontil  about 
the  time  fixed  for  sale,  and  the  attention  of  the  court  is  not  called  to  the  sub* 
ject  until  after  the  report  of  sale.  All  parties  had  an  equal  opportunity  of 
being  heard  on  this  point  before  the  master.  They  were  content  to  let  that 
report  stand.  Na  obj€ictions  were  made  to  it  until  there  was  an  experiment 
in  offering  the  premises  for  sale.  The  affidavits  of  witnesses  have  been  pro- 
duced, by  which  it  appears  that  they  think  that  if  the  parcel  in  question 
should  be  divided  into  two  parcels*  one  containing  50  feet  in  width,  and  the 
other  25,  and  so  sold,  they  would  probably  bring  $3,000  more  than  at  the  first 
sale.  It  must  be  admitted  that  if  this  property  would  bring,  at  sheriff's  sale, 
that  additional  sum,  the  court  would  hesitate  a  long  while  before  confirming 
the  sale.  But  to  say  nothing  as  to  the  fact  that  the  witnesses  who  speak  upon 
the  value  were  all  within  reach  of  the  mortgagor  at  the  time  the  master  made 
his  report,  and  that  the  mortgagor  neglected  to  produce  them  before  the  mas- 
ter, it  is  of  great  consequence  that  now  their  testimony,  although  ex  parte,  is 
quite  indnfinite,  uncertain,  and  inconclusive.  As  intimated,  they  simply  say 
ti^at  if  the  property  were  to  be  divided  as  suggested  it  would  probably  bring 
3,000  more.  It  is  very  probable,  however,  that  they  speak  with  caution.  It 
should  be  remarked  that  a  person  well  acquainted  with  the  premises  swears 
that  at  the  sale  it  brought  all  that  it  was  reasonably  worth.  But  to  refuse 
to  confirm  this  sale  would  be  offering  a  bid  for  the  most  extreme  carelessness 
on  the  part  of  defendants  In  such  cases.  Indeed,  it  would  open  the  door  for 
the  greatest  trifling  with  the  court,  which  cannot  be  overlooked  unless  a  very 
clear  case  of  serious  wrong  is  made  out  by  the  party  asking  for  the  favor. 
This  consideration  has  no  little  influence.  In  all  this  I  have  not  forgotten 
the  fact  that  the  complainant,  and  not  a  stranger,  was  the  purchaser.  This 
I  regard  as  worthy  of  consideration.  He  still  has  the  same  security  for  his 
money  that  be  had  before,  except  that  the  buildings  on  the  land  are  liable  to 
depreciation  and  destruction.  But  while  the  complainant  is  thus  secured,  his 
rights  are  not  to  be  placed  beneath  those  of  the  mortgagor.  The  complainant 
has  simply  pursued  bis  legal  rights  diligently,  while  the  mortgagor  (if  he  had 
any  rights  which  have  not  been  secured  to  him)  has  stood  by  most  negligently, 
offering  no  aid  to  the  court  when  the  court  was  using  every  known  agency  to 
secure  the  rights  and  interests  of  every  party.  But  now  the  n^ortgagor  comes 
in  and  declares  that  the  master  was  wrong  in  his  conclusions,  and  that  the 
court  made  a  mistake  in  confirming  his  report,  and  asks  that  there  be  an  ex- 
periment of  another  sale.  And  this  he  does  without  offering  to  give  to  the 
complainant  or  to  the  court  any  security  that  the  comphunant  shall  be  none 
the  worse  off  by  such  experiment  Nor  does  he  produce  any  one  who  pledges 
himself  to  the  court  that  he  will  give  one  dollar  more  for  the  premises,  when 
so  divided,  than  has  already  been  offered.  The  complainant  is  not  even  pro- 
tected against  any  accruing  interest  and  the  cost  of  a  resale.  But  notwith- 
.^tanding  the  fact  that  the  defendant,  the  mortgagor  in  this  case,  may  justly 
be  charged  with  so  much  negligence  and  trifling,  the  court  will  not  undertake 
to  punish  him  therefor  by  taking  from  him  a  considerable  amount  of  money, 
even  though  the  proof,  upon  which  it  is  alleged  that  such  result  would  follow 
if  the  sale  should  be  con  Armed,  be  slight  and  uixcertain.  If  the  property  in 
question  will  bring  $3,000  more  at  a  forced  sale,  or  even  $1,000  more,  or  even 
less,  it  would  be  manifest  injustice  for  the  court  to  take  that  from  the  debtor 
and  give  it  to  the  creditor.  When  the  conditions  which  shall  be  imposed  are 
all  takien  into  the  account,  no  equitable  rule  will  be  violated  in  refusing  to 
confirm  the  sale.  These  conditions  will  secure  to  the  purchaser  and  mortgagee 
all  that  he  now  has  or  is  entitled  to.  He  now  has  the  highest  bid  and  the 
agreement  Of  the  sheriff  to  convey  the  property  to  him  in  case  the  Sale  becoa* 
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firmed,  and  still  a  large  balance  due  to  him  on  his  final  decree.  If  be  is  pro- 
tected in  this,  and  can  raise  by  a  resale  enougli  to  satisfy  the  whole  amount 
of  his  decree,  that  would  give  much  higher  satisfaction  to  the  court,  and 
would  be  doing  the  complainant,  who  is  the  present  purchaser,  no  injustice* 
It  is  the  duty  of  the  court  to  see  to  it  that  premises  are  sold  for  the  best  price 
that  Ciin  be  obtained.  Therefore,  if  the  petitioner  will  pay  all  the  costs  of 
the  previous  sale,  and  all  the  costs  of  this  application,  and  of  such  modifica- 
tion of  the  decree  as  shall  be  necessary,  and  will  deposit  with  the  clerk  of  this 
court  the  amount  of  the  interest  for  three  months  upon  the  whole  amount  of 
the  decree  in  favor  of  the  complainant,  to  be  paid  to  the  complainant  in  case 
upon  a  resale  enough  is  not  realized  in  advance  of  the  present  bid  to  pay  the 
costs  and  said  interest,  and  will  procure,  at  his  own  expense,  the  buildings  on 
the  said  premises  to  be  insured  against  loss  by  fire  in  some  reliable  insurance 
company,  for  the  highest  sum  which  can  reasonably  be  obtained  for  the  space 
of  three  months,  and  will  assign  the  policy  to  the  complainant,  and  perform  all 
the  foregoing  conditions  within  five  days  from  this  date,  (August  27, 1888,) 
then,  and  in  such  case,  the  court  will  refuse  to  confirm  said  sale,  and  will 
made  a  modification  of  the  decree  directing  the  premises  In  question  to  be 
sold  in  two  parcels,  or  in  one,  accordingly  as  the  highest  price  may  be  of«- 
tered  therefor. 


(44  N.  J.  E.  464) 

Leeds  et  al.  v.  Penbosb  et  ah 
(Covrt  of  Chancery  of  New  Jersey,    September  12, 1888.) 

SpBGIFIC  FeBFORMANG]^— Ck>MFENSATION  FOB  IhFBOVBMISNTB. 

As  this  case  is  presented,  under  the  amended  answer,  it  appears  that  both  Leeds 
and  Penrose  are  guilty  of  laches,  or  if  the  one  was  too  slow  in  commencing  suit,  the 
other  was  too  aggressive  in  making  the  improvements  for  which  he  claims  com- 
pensation, after  the  notice  which  he  had.  The  complainants  are  entitled  to  a  con- 
veyance of  the  lands  as  prayed  for;  and  Penrose  is  entitled  to  be  reimbursed  to  the 
extent  that  the  expenditures  made  by  him  resulted  in  permanent  improvements. 
The  improvements  consist  in  changing  very  low,  wet  lands  into  building  lots,  the 
value  of  which  have  been  fixed  Xrv  the  testimony  offered  by  Penrose.  The  com- 
plainants can  reimburse  Penrose  by  paying  blm  the  amount  found  to  be  due  for 
such  improvements,  either  in  cash,  or  by  releasing  to  him  the  lots  named,  (^iiery : 
Can  one  in  such  case  make  very  radical  changes,  and  justly  claim  compensation  for 
.  them  as  against  the  true  ownerl 
(SyVUibua  by  the  Covrt)  ' 

Rehearing  on  amended  answer.     For  former  opinion,  see  8  Atl.  Rep.  520. 
/.  /.  Crandall,  for  complainants,     ff.  M,  Cooper  and  D.  J.  Fancoast,  for 
defendants. 

Bird,  Y.  0.  This  case  baa  once  been  heard  as  to  the  right  of  the  complain* 
ant  to  a  deed  of  conveyance  from  the  defendant  Penrose  for  a  certain  parcel 
of  land  named  in  the  bill.  The  opinion  of  the  court  was  that  the  complain- 
ants wc  re  entitled  to  the  relief  asked  for.  See  8  Atl.  ftep.  520.  After  the  views 
of  the  court  were  understood  by  the  defendant  Penrose,  he  came  in  and  asked 
leave  to  amend  his  answer,  so  as  to  show  that  he  had  made  very  valuable 
permanent  improvements  on  the  land  in  question,  amounting  to,  in  all,  more 
than  $9,000,  and  in  the  full  belief  that  the  lands  upon  which  they  were  made 
were  liis.  It  was  thought  to  be  more  equitable  to  allow  him  to  make  his  de- 
fense on  this  point,  even  though  he  had  first  ventured  to  wait  the  action  of 
the  court  on  the  question  of  title.  If  there  was  really  good  faith  in  his  great 
outlay,  it  would  not  be  very  satisfactory  to  allow  the  complainant  to  have  all 
the  benefits  thereof.  I  do  not  wish  to  be  understood  as  intimating  that  it  is 
equitable  in  every  case  where  large  improvements  have  been  thus  made  to  al- 
low for  them.  I  think  the  true  inquiry  is,  did  the  defendant  make  these  im- 
piovements  in  that  good  faith  which  the  law  requires,  or  did  he  do  it  after 
such  notice  as  will  impose  all  the  risk  on  him?  It  would  be  highly  inequitable 
to  sustain  him  in  the  latter  view,  should  the  latter  view  be  supported  l^  the 
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facts.  In  a  complete  and  satisfactory  sense,  the  act  of  the  defendant  is  not 
bona  flde,  or,  as  one  text  writer  expresses  it,  he  was  not  wholly  innocent; 
for  the  defendant  knew  of  this  claim  to  this  land  by  the  complainants.  As  I 
have  stated,  (see  8  Atl.  Rep.  521,)  one  of  the  complainants  absolutely  refused  to 
execute  a  deed  for  the  larger  tract  to  the  defendant  Penrose  until  the  deed  to 
the  complainants  for  the  lot  in  question  was  executed  by  Penrose.  It  should 
be  remembered  that  that  deed  was  executed  by  Penrose,  and  then  the  com- 
plainants executed  the  deed,  according  to  their  parol  agreement,  for  the  whole 
premises,  including  the  parcel  now  claimed  by  them  back  from  Penrose  to 
them.  But  when  the  deed  to  Penrose  was  delivered,  the  deed  from  him  to 
complainants  was  not  delivered,  although,  as  stated,  it  had  been  prepared  and 
executed  by  Penrose.  And  when  one  of  the  complainants  demanded  it  of 
Gillon,  the  agent  of  Penrose,  he  refused  to  deliver  it,  but  afterwards,  on  his 
own  motion,  and  without  knowledge  of  the  complainants,  handed  another 
deed  to  the  clerk  of  the  county,  and  ordered  him  to  record  it;  and  when  it  was 
recorded,  he  mailed  it  to  Mrs.  Leeds,  the  mother  of  two  of  the  complainants, 
and  the  aunt  of  the  other  two.  She  had  been  acting  for  them  In  all  this  trans- 
action. She  had  delivered  the  deed  for  the  Leeds  tract  to  Gillon,  and  de- 
manded for  them  the  deed  which  she  knew  had  been  executed  for  them  in 
return.  Hence  it  was  not  improper  to  send  the  deed  to  her.  This  deed  she 
retained,  taking  it  to  her  counsel. at  once,  and  advising  with  him  concerning 
the  rights  of  the  defendants  in  tlie  matter.  In  a  very  few  days  after  the  re- 
cording of  his  deed — but  wliether  before  it  reached  Mrs.  Leeds  or  not  does 
not  appear — Penrose  ordered  his  men  to  go  to  work  on  the  lands  now  claimed 
by  the  complainants.  The  lands  were  low  and  wet,  often  covered  by  the 
tides.  The  object  Penrose  had  in  view  was  the  improvement  of  the  whole 
tract  so  as  to  be  suitable  for  building  lots.  The  location  is  so  near  to  the 
thriving  city  of  Atlantic  City  that  it  may  be  said  to  be  a  suburb  thereof,  if 
not  a  part  thereof,  in  case  it  shall  be  built  upon  as  contemplated.  The  parcel 
which  the  complainants  claim,  and  which  I  think  the  defendant  would  be 
least  pleased  to  surrender,  lies  next  to  Atlantic  City,  and,  as  I  understand  the 
evidence,  must  be  crossed  in  going  to  that  place  from  the  balance  of  the  tract, 
if  the  route  be  made  by  the  most  direct  way.  The  first  work  done  by  Pen- 
rose was  to  cut  a  ditch  or  canal  on  the  west  side  of  the  line  of  the  small  nar- 
row strip  which  he  had  deeded  back  to  the  complainants,  eleven  feet  in  width 
and  four  feet  in  depth .  It  does  not  appear  that  this  was  so  dug  on  purpose  to 
cover  the  small  tract  from  the  other  which  was  to  be  improved,  but  it  has 
that  effect.  It  is  expected  that  this  canal  will  carry  water  most  of  the  time. 
The  one  chief  object  in  cutting  it  was  to  get  dirt  to  fill  up  a  small  creek  which 
ran  through  the  tract  which  the  complainants  claim.  This  canal  opens  into 
Thoroughfare  gap.  The  act  of  Penrose  made  the  said  parcel  so  reconveyed 
inaccessible  except  by  bridges,  and  that,  too,  only  over  the  approaches  resting 
on  lands  of  Penrose.  Whether,  under  such  a  conveyance,  the  complainants 
could  claim  access  to  that  small  strip,  by  necessity,  over  the  lands  of  Penrose, 
may,  under  the  circumstances  of  the  case,  be  a  question.  The  act  of  convey- 
ance and  reconveyance  being  on  one  and  the  same,  and  under  one,  agreement, 
Penrose  might  well  claim  that  no  such  right  was  intended,  for  if  it  had  been 
it  would  have  been  reserved.  But,  however  this  may  be,  the  first  movement 
by  Penrose  was,  however  unintentional  it  may  have  been  on  his  part,  to  make 
it  necessary  for  the  complainants  to  build  bridges  in  order  to  get  to  and  from 
the  narrow  strip  so  conveyed  back  to  them  as  aforesaid.  Penrose  proceeded 
with  his  improvements.  He  built  a  wharf  on  Thoroughfare  gap,  350  feet  in 
length,  and  graded  and  plotted  all  of  the  land  in  dispute  into  streets  and  lots, 
extending  the  streets  from  his  own  parcel,  so  conveyed  to  him  by  the  Leeds, 
over  the  whole,  to  the  borders  of  said  canal.  Thus  he  improved  about  63 
acres,  while  the  quantity  in  dispute  is  about  four,  before  the  complainants 
filecl  their  bill  for  relief. 
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Two  questions  are  presented :  First,  did  the  defendant  proceed  in  the  hou'* 
est  belief  that  the  title  to  this  land  was  in  him  ?  And,  secondly,  were  the  com* 
plainants  guilty  of  laches  in  bringing  their  suit?  In  determining  the  question 
of  honaf^es,  we  must  be  governed  by  the  principles  of  human  action  which 
are  supposed  to  control  men  of  prudence  and  a  sound  understanding.  Would 
a  man  of  prudence  have  proceeded  to  expend  over  $9,000  after  the  unmistak- 
able notices  which  were  given  to  Penrose  through  his  agent  Giilon?  I  con- 
clude not.  It  seems  to  me  that  Penrose  had  such  notice  as  any  man  was 
bound  to  respect,  in  the  refusal  of  one  of  the  complainants  to  execute  a  deed 
to  Penrose,  until  Penrose  bad  actually  executed  a  deed  to  the  complainants 
for  the  tract  in  question.  This  was  plenary  evidence  of  the  extent  of  their 
claim;  and  it  is  very  important  to  notice  that  Penrose  recognized  that  claim 
to  the  fullest  extent  by  executing  that  deed,  although  GiJlon,  his  agent,  de- 
stroyed it  afterwards.  Tliis  fact  is  of  very  great  consequence  in  settling  or 
in  balancing  the  rights  of  these  parties.  This  distinct  claim,  so  broadly  ac- 
knowledged by  Penrose,  greatly  qualifies  the  claim  of  Penrose  to  innocence. 
Of  course,  in  such  cases,  the  complaining  party  may  so  act,  or  may  so  omit  or 
neglect  to  act,  as  to  bar  him  from  setting  up  such  qualifying  acts.  And  it 
may  be  within  the  authorities  to  say  that,  in  such  case,  the  negligence  should 
be  attended  with  some  aggravating  circumstances  before  the  party  is  charge- 
able with  such  laches  as  to  estop  him.  I  think  tbe  manifest  aim  of  the  courts 
is  ever  to  uphold  and  to  give  the  first  place  to  fundamental  property  rights. 
Crest  V.  Jack,  3  Watts,  238,  27  Amer.  Dec.  353.  Also  see  some  of  the  limit- 
ations to  this  rule  asf  stated  in  valuable  note  on  page  855  of  the  last  reference. 
And  this  suggestion  makes  it  important  to  keep  in  mind  the  conduct  of  the 
other  side;  for,  while  Penrose  commenced  work  so  soon,  and  made  such  ex- 
tensive changes  and  improvements,  continuing  it  from  day  to  day,  all  was 
done  in  the  pre^^ence  of  the  complainants,  or  of  Mrs.  Leeds,  the  principal  actor, 
in  their  behalf,'  so  that  In  one  aspect  of  the  case  there  is  no  little  evidence  to 
to  show  that  Penrose  was,  in  the  eye  of  the  law,  taking  great  risks  in  expend- 
ing his  money  on  lands  which  he  knew  the  complainants  claimed,  yet  it  must 
be  admitted  that  at  this  stage  the  complainants  knew  that  Penrose  had  a  deed 
from  themselves  for  this  land,  and  therefore  had  the  title.  And  besides  this, 
although  it  is  not  as  satisfactory  as  I  should  like  it,  yet  it  is  of  some  force  that 
Penrose  made  a  deed  transferring  the  title  to  the  small  parcel  alluded  to  above 
to  the  complainants,  which,  he  insisted,  was  all  that  they  were  entitled  to 
under  the  agreement;  and  as  appears,  after  recording  this  deed,  he  sent  it  to 
Mrs.  Leeds,  by  mail,  and  it  reached  her  in  due  course.  True,  all  this  was 
without  the  shadow  of  authority  from  the  complainants.  And  although  I 
have  found  that  this  was  not  according  to  the  agreement,  the  fact  that  this 
deed  was  not  returned  to  Penrose  immediately  cannot  but  have  some  weight 
in  the  consideration  of  the  rights  of  the  parties.  Yet  in  one  particular  it  was 
a  point  of  the  highest  prudence  for  them  to  retain  this  deed,  in  case  of  con- 
tention, as  evidence  of  an  agreement  to  reconvey  some  portion  of  the  land. 
Still,  it  seems  to  me,  it  was  now  their  plain  vduty  to  promptly  notify  Penrose 
that  they  would  not  accept  that  deed  as  performance  of  tbe  agreement.  The 
fact  that  they  did  not  had  a  tendency,  and  most  reasonably,  to  induce  a  sense 
of  security  on  his  part  beyond  what  they  intended,  but  which  they  are  ac- 
countable for.  But  all  this  is  again  qualified  by  the  undisputed  fact  that  Mrs. 
Leeds,  in  behalf  of  the  complainants,  called  on  one  of  the  workmen  employed 
by  Penrose,  and  while  at  work  on  the  land  in  question,  and  warned  him  that 
he  was  digging  on  her  property,  and  assured  him  that  she  was  the  owner  of 
it.  This  was  on  the  third  day  after  the  first  work  was  done.  On  the  next 
day  the  workman  informed  Glllon,  the  agent  of  Penrose,  and  who  was  super- 
intending all  that  was  done,  of  what  Mrs.  Leeds  had  said,  to  which  he  replied, 
**0,  yes;  she  had  a  little  three-cornered  piece  over  here."  Hence  it  will  be 
seen  that  Immediately  after  he  had  mailed  to  Mrs.  Leeds  the  deed  for  this  lit- 
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tie  three-cornered  piece»  he  began  his  improvements  on  the  other  lands  claimed 
by  the  complainants,  and  that  he  was  directly  warned  of  that  claim.  Mrs« 
Leeds  also  said  to  this  workman  that  she  intended  to  commence  a  suit  against 
them.  This  was  all  communicated  to  Gillon.  It  is  also  in  evidence  that  some 
time  after  this  Mrs.  Leeds  called  again  at  the  place  where  the  work  was  going 
on,  and  said  to  another  laborer  that  she  intended  to  serve  an  injunction  on 
them  (meaning  on  Gillon)  against  going  on  with  the  work.  But  these  warn* 
ings  were  anheeded  by  the  defendant.  He  continued  his  work  until  he  had, 
as  he  clain^s,  expended  over  $9,000. 

Now,  after  these  statements,  I  think  it  will  appear  to  all  that  the  case  is 
peculiar  in  that  fault  or  negligence  is  justly  chargeable  to  both;  for  Penrose 
knew  of  the  Leeds  claim,  and  yet  pressed  on  to  the  expenditure  of  very  large 
sums  of  money,  while,  on  the  other  hand,  Mrs.  Leeds  knew  that  Penrose  hiid 
executed  and  mailed  to  her  a  deed  for  the  land  that  he  intended  to  insist 
was  all  the  defendants  were  entitled  to,  and  wiiich,  by  their  own  deed  to  him» 
left  all  the  balance  of  the  tract  in  Penrose;  and  she  also  knew  that  Penrose 
was  daily  assei*ting  his  claim  to  the  balance  by  the  above-named  act  of  own- 
ership. These  things  the  complainants  knew,  and  yet  allowed  three  years  to 
pass  before  commencing  their  suit  for  the  exact  specific  performance  of  the 
agreement.  It  thus  appears,  and  the  case  shows,  that  the  complainants  re- 
ceived this  deed  from  Penrose,  and  did  not  return  it,  nor  did  they  take  any  de- 
cided steps  to  assert  their  rights  beyond  the  warnings  and  claims  made  to  the 
laborers  above  mentioned.  If  complainants  were  slow  in  bringing  their  suit, 
the  defendant  was  too  aggressive  in  making  his  alleged  improvements,  after  no- 
tice. I  think  this  makes  a  fair  case  for  equitable  consideration.  There  is  no 
dispute  as  to  the  law.  Counsel  for  complainants  insisted  that  they  had  a  right 
to  rely  on  the  notice  of  their  claim,  both  as  it  depended  on  the  original  agree- 
ment and  on  the  admitted  claim  made  to  Gillon  by  Mrs.  Leeds,  and  on  the  fact 
that  Penrose  executed  one  deed  for  the  tract  claimed,  and  also  on  the  unqual- 
ified notice  to  Mason,  the  workman,  on  the  third  day  after  the  work  was  be- 
gun. And  he  says,  these  things  being  so,  the  complainan  ts  are  protected  from 
all  invasion  by  the  fundamental  property  rights,  which  are  sacred  under  every 
code  of  laws.  While  these  considerations  have  great  force,  and  are  univer- 
sally adjudged  to  be  of  the  highe^^t  value,  they  have  their  bounds  in  courts  of 
equity.  Parties  who  have  undisputed  rights  may,  by  their  neglect  or  omis- 
sion of  that  which  equity  considers  a  duty,  forfeit  those  rights,  or  impair 
or  qualify  their  rierht  to  assert  them.  I  conclude  that  negligence  may  safely 
be  imputed  to  both.  I  also  conclude  that  each  is  entitled  to  relief;  the  com- 
plainants to  the  land  they  claim,  and  the  defendants  fair  compensation  for 
such  improvements  as  I  am  satisfied  are  permanent.  What  improvements 
were  made  that  were  really  permanent?  This  is  not  so  easy  for  me  to  deter- 
mine. .  Are  they  permanent  in  the  legal  or  equitable  sense  of  the  term?  Does 
the  law  go  so  far  as  to  permit  the  possessor  of  land,  in  such  case,  to  make 
whatever  changes  his  fancy  may  suggest,  and  at  any  cost,  and  then  to  charge 
for  them  as  improvements,  as  against  the  true  owner,  whether  such  changes 
were  in  accordance  with  the  views  of  the  true  owner  or  not,  or  whether  he 
contemplated  any  changes  at  all  or  not?  Is  it  said  that  this  land  can  be  dis- 
posed of  by  the  complainants  at  advanced  prices,  and  to  that  extent  it  has  been 
improved?  This  suggestion  brings  out  the  difficulty  more  distinctly.  Can 
the  court  say  to  any  suitor,  in  such  case,  you  must  accept  the  work  which 
your  adversary  has  cut  out  for  you,  or  sell  your  inheritance,  since  it  can  now 
be  sold  for  enough  to  reimburse  him  for  his  outlay?  Carrying  a  role  of  law 
which  has  been  so  often  applied,  what  advantjage,  to  this  extent,  will  enable 
the  court  to  compel  complainants  to  accept  whatever  alterations  a  bona  fide 
possessor  may  choose  to  make,  however  foreign  they  may  be  to  the  intentions, 
or  contrary  to  the  interests,  of  the  owner?  For  example,  would  our  law  sus- 
tain a  claim  as  a  permanent  improvement,  in  a  case  where  the  owner  had  al« 
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ways  kept  land  as  meadow  or  pasture,  and  the  possessor  should  convert  it  into 
farm  land»  and  call  it  an  improvement?  Or»  should  the  possessor  tear  down 
and  old  and  valued  homestead*  and  remove  all  the  surrounding  shrubbery  and 
other  monuments  of  a  past  age»  and  which  the  trae  owner  was  content  to  pre- 
serve, and  should  construct  on  the  site  thereof  costly,  modern  buildings,  in 
all  worth  20  times  the  old  habitation,  would  it  be  equitable  for  the  court  to 
say  to  the  owner  that  he  must  pay  for  the  things? 

It  seems  to  me  that  this  case  and  these  inquiries  suggest  the  true  spirit  of 
the  equitable  rule,  applicable  in  such  cases,  and  tliat  that  rule  requires  the 
improvements  to  have  been  made  in  accordance  with  the  design  of  the  owner; 
and,  if  not  so  made,  the  possessor  makes  them  at  his  peril,  or,  at  least,  he  is 
entirely  dependent  on  such  considerations  as  the  court  may  feel  called  on  to 
invoke  to  protect  the  owner  from  loss.  In  other  words,  his  attitude  is  so 
doubtful  that  the  court  is  justified  in  casting  all  of  the  risk  of  possible  loss  on 
him.  Take  the  case  in  hand;  the  changes  may  turn  out  to  be  improvements, 
but  no  one  can  so  affirm  with  the  certainty  that  he  could  in  case  a  suitable 
new  barn  or  dwelling-house  had  been  erected  on  a  farm.  I  think  that  in 
every  such  case  the  court  must  be  satisfied  that  the  changes  are,  indeed,  such 
improvements  as  can  be  appreciated  by  the  real  owner.  They  must  appear 
to  be  substantial  benefits  to  him;  something  that  will  be  profitable,  or  will 
yield  an  income  or  interest  to  him  iu  the  ordinary  and  customary  manage- 
ment of  the  estate.  In  other  words,  in  such  case  the  court  will  cast  the  risk 
of  loss  on  the  party  which  ventured  to  take  the  greater  risk.  Applying  these 
views,  which  seem  to  me  to  be  so  just,  to  this  case,  I  cannot  allow  the  defend* 
ant  for  all  of  his  expenditures  simply  because  he  has  made  them,  and,  in  mak- 
ing them,  has  made  very  great  changes  In  the  face  of  the  property  of  the  com- 
pMnants.  It  may  well  be  that  it  will  be  quite  impossible  for  the  complain- 
ants to  realize  anything  like  such  amounts  for  their  land.  This  doubt  is  so 
serious  that  it  should  be  borne  by  the  defendant  whose  conduct  created  the 
doubt.  I  can  only  allow  him  96,000,  anc"  I  am  obliged  to  say  that  I  cannot 
give  very  satisfactory  reasons  for  fixing  the  sum  so  high.  There  is  no  certain 
testimony  to  assure  me  that  the  complainanta  can  realize  that  sum  by  the  sale 
of  the  entire  tract,  or  that  the  court  could,  were  the  court  to  declare  that  sum 
a  lien  thereon,  and  attempt  to  raise  money  by  a  judicial  sale,  except  the  tes-. 
timony  of  Gillon,  who  says  that  these  improvements  have  made  the  land  worth 
$16,000.  I  also  understood  him  to  say  that  it  would  bring  $6,000  in  the  mar- 
ket. But  the  whole  case  shows  that  Gillon  is  very  deeply  interested;  and  it 
is  not  too  much  to  say  that  so  frequently  have  the  lands,  or  portions  of  them, 
on  which  many  of  the  sea-side  resorts  have  been  built,  or  are  being  built,  been 
before  the  courts  of  this  state,  that  they  have  just  reason,  in  every  cause, 
when  the  question  of  value  is  presented,  to  act  on  the  conviction  that  all  of 
these  lands  are  held  at  speculative  prices;  and  also  that  every  such  Investment 
is  a  speculation,  as  roost  evidently  this,  on  the  part  of  Penrose,  was.  What 
power  has  the  court  to  compel  the  complainants  to  share  in  this  speculation 
with  Penrose?  And  a  most  satisfactory  explanation  of  the  truth  here  sug- 
gested is  in  the  case  which  I  am  now  considering.  The  man  offered  by  the 
defendants  shows  that  Penrose  has  graded,  laid  out  in  streets  and  lots,  62 
acres,  and  that  the  whole  number  of  lots  is  228,  of  which  a  large  number  have 
been  in  the  market  two  to  three  years,  and  yet  not  more  than  one-tenth  of 
them  have  been  sold.  Nor  is  it  at  all  unreasonable  to  say  that  there  can  be 
no  certainty  that  these  alleged  improvements  are  permanent,  in  the  just  sense 
of  that  term.  The  evidence  is  that  the  land  is  so  low  that  the  great  tides  of 
the  ocean  sweep  over  it,  to  protect  it  against  which  the  ditch  or  canal,  whicn 
has  been  named,  and  also  one,  a  great  deal  larger,  were  dug  by  Penrose.  By 
a  resort  to  these  devices  the  earth  was  procured  to  raise  embankments  to  re- 
sist the  waters  and  to  raise  a  foothold  above  the  low,  wet,  and  marshy  soil 
everywhere  abounding,  and  also  to  open  channels  to  carry  off  the  waters  when 
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thej  should  overflow.  ISTow,  the  suggestion  of  Uiese  facts  brings  forward  the 
truth  that  these  improvements  so  made  on  such  a  foundation,  in  such  a  frail 
manner,  with  the  intention  of  resisting  one  of  the  mightiest  forces  in  nature* 
and  to  which  they  are  subject  to  daily  attack,  are  liable  to  instant  and  rapid 
depreciation.  A  few  years  or  months  may  prove  that  such  generous  outlays 
have  been  without  profit  and  without  wisdom.  To  these  considerations  is  to 
be  added  the  great  injury  done  to  the  lands  of  the  complainants  by  cutting  the 
canal  through  it.  The  complainants  can  pay  the  $6,000  in  money  or  in  land 
at  the  rates  of  value  given  by  Gillon.  He  swears  that  he  sold  for  Penrose 
certain  lots  for  $1,250,  and  that  the  Leeds  lots  are  worth  that  sum.  To  sus- 
tain this  view,  he  said  that  he  was  offered  $900  apiece  for  Nos.  22  and  23. 
According  to  the  testimony,  Penrose  has  sold  lot  No.  81,  as  marked  on  his 
map,  one-third  of  which  is  included  in  the  Leeds  claim.  For  this  he  received 
$1,000.  He  should  be  charged  with  the  one-third  of  this  sum.  The  map  also 
shows  that  as  the  land  has  been  plotted,  half  of  lot  No.  161  is  made  up  of  the 
Leeds  land.  Penrose  should  allow  $625, for  this  half.  For  the  two  parts  of 
lots  so  named  the  complainants  must  execute  a  release  to  Penrose  of  all  claim 
or  demand,  and,  in  case  they  elect  so  to  do,  pay  the  balance  of  the  $6,000  in 
cash.  The  amount  still  due  to  Penrose  will  be  $5,041.67.  If  the  complain- 
ants do  not  elect  to  pay  the  whole  of  this  in  cash,  then  they  must  pay  $41.67 
in  cash,  and  execute  a  deed  of  release  to  the  defendant  Penrose  for  lots  Nos. 
29,  162,  178,  and  179.  These  are  all  adjoining  the  Penrose  tract,  and  lie  in 
the  order  named,  beginning  with  No.  29,  on  Thoroughfare  gap.  If  my  esti- 
mate of  the  fair  value  of  the  alleged  improvements  is  correct,  then,  on  the 
basis  of  the  value  of  the  Leeds  lots,  as  fixed  by  Gillon,  the  agent  of  Penrose, 
the  above  assures  him  full  compensation  for  the  improvements  that  can  rea- 
sonably be  claimed  to  be  permanent.  Penrose  will  be  required  by  such  deed, 
as  the  Leeds  conveyed  the  whole  tract  to  him,  to  convey  to  them  the  tract 
which  they  claim  by  their  bill,  free  from  all  liens  or  incumbrances  which  may 
have  been  imposed  by  his  instrumentality.  He  will  be  required  to  deliver 
such  deed  to  the  solicitor  of  the  complainants,  at  his  office  in  Camden,  on  the 
30th  day  after  a  copy  of  the  decree  in  this  cause  shall  have  been  served  on 
him,  between  the  hours  of  10  and  12  of  said  day,  unless  said  day  falls  on  Sun- 
day, and  in  that  case  on  the  following  day.  At  the  time  of  the  delivery  of  said 
deed  by  Penrose,  the  complainants  will  be  required  to  pay  the  said  $5,041.67, 
or  to  pay  the  $41.67,  and  to  execute  and  deliver  to  Penrose  the  deed  of  release 
for  the  lots  named.    Neither  party  is  entitled  to  costs. 


(45  N.  J.  E.  SO) 

Bbitton  v.  Brixton. 
(Court  of  Chancery  of  New  Jersey.    September  17, 1888.) 

1.  DivoRCB— Serviob  by  Publication—Evasion  of  thb  Law. 

Complainant^ 8  wife,  at  the  time  he  filed  his  blU  for  divorce,  lived  in  the  same 
house  m  whioh  she  had  Uved  for  23  years,  and  on  a  street  the  name  of  which  had 
not  been  changed.  She  lived  there  when  complainant  first  became  acquainted  with 
her,  when  they  attended  the  same  school  in  the  town,  during  many  months  of  their 
courtship,  ana  both  she  and  complainant  resided  there  for  several  months  after 
their  marriage.  Besides,  complainant's  mother  had  resided  in  the  city  since  the 
marriage.  Held,  that  his  attempt  to  notify  his  wife  of  the  proceedings  by  publi- 
cation, which  notice  she  never  received,  was  ineffectual,  as  he  must  have  known 
'  her  residence,  and  his  failure  to  give  the  requisite  notice  was  an  evasion  of  the  law 
with  intent  to  gain  an  undue  advantage. 

Z.  Same— Opening  Dboreb— Affidavits— Waiver  of  Objection. 

An  order  to  show  cause  why  a  decree  against  defendant  should  not  be  opened, 
was  issued  on  a  petition  and  affidavits,  and  the  petition  and  affidavits  were  served 
on  complainant's  counsel.  He  appeared  and  procured  an  adjournment.  He  again 
appeared  on  the  day  to  which  the  cause  was  adjourned,  and,  in  answer  to  inquiries 
concerning  the  practice,  was  informed  that  when  the  petition  and  affidavits  had 
been  served  on  the  opposite  party  the  affidavits  were  allowed  to  be  read  on  the  ar- 
gument.   Counsel  then  procured  another  adjournment,  stating  that  he  supposed 
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'  the  persons  making  the  affldayits  would  be  present  and  submit  to  cross-examina- 
tioD.  Heldj  that  he  could  not  thereafter  object  to  the  affidavits  as  not  haying  been 
properly  served,  especially  as  the  defect  in  the  service  did  not  appear  on  its  face. 

On  petition  to  open  a  decree  granting  a  divorce. 

M.  B,  Taylor  and  2>.  /.  PaneoaaU  for  petitioner.  R.  T.  Stout  and  W.  T. 
Hoffman,  for  complainant. 

Bird,  Y .  C.  The  complainant  filed  his  bill  praying  for  an  absolute  divorce 
from  his  wife,  on  thei  ground  of  adultery.  It  was  alleged  that  this  offense 
was  committed  with  one  Dudley.  The  defendant  was  not  personally  served 
with  process.  The  cdmplainant  depended  on  bringing  the  defendant  in  by 
publication,  under  the  statute  and  the  rules.  The  required  notice  was  duly 
issued  and  published.  There  was  some  show  or  effoi-t  to  reach  the  defendant 
by  sending  the  notice  in  compliance  with  the  rules;  but,  when  this  effort 
comes  to  be  carefully  examined,  it  will  be  seen  that  it  is  very  far  from  theii^ 
plain  requirements,  and  beyond  doubt  so  managed  as  to  avoid  the  rules. 
Whoever  furnished  the  information  to  the  solicitor  on  which  he  relied,  un- 
doubtedly withheld  the  most  essential  facts.  The  defendant  was  not  notified 
of  these  proceedings.  She  now  comes  in,  by  her  petition,  and  asks  for  an  or- 
der opening  the  decree,  and  that  she  may  be  permitted  to  plead  or  to  answer 
the  charge  of  adultery  made  against  her,  on  which  the  decree  is  based.  She 
denies  all  notice,  and  I  have  every  reason  to  believe  that  she  never  received 
any.  I  also  believe  from  the  evidence  that  the  complainant  made  every  ef- 
fort to  avoid  giving  notice  by  refusing  to  disclose  the  facts  to  his  solicitor. 
To  say  tliat  he  did  not  know  the  residence  of  his  wife, — the  street  and  num- 
ber of  her  dwelling,— is  downright  mockery.  For  23  years  prior  to  the  time 
of  filing  this  bill,  Mrs.  Britton  had  lived  in  the  same  house,  and  on  a  street 
the  name  of  which  had  not  been  changed.-  Here  slie  lived  in  her  childhood, 
when  the  complainant  first  became  acquainted  with  her;  and  there,  too,  she 
lived  and  went  to  school,  at  the  same  school  that  he  attended.  Here,  also, 
she  resided  during  many  months  of  their  courtship;  and  from  this  same  resi- 
dence he  led  her  to  the  altar,  to  be  joined  in  wedlock.  And  here,  likewise, 
he  lived  with  her  for  several  months  after  their  marriage.  Besides  these  facts, 
the  complainant  had  a  mother  who  resided  in  the  same  city,  at  the  time  of  the 
marriage,  and  from  thence  until  the  decree  in  this  cause  was  entered,  at 
whose  house  the  complainant  was  a  constant  visitor.  To  all  which  may  be 
added  the  fact  that  for  a  good  paii;  of  the  time  his  place  of  business  was  in 
the  same  city.  With  all  of  these  facts  before  the  mind,  it  is  impossible  to 
avoid  the  conclusion  that  he  knew  the  residence  of  his  wife  as  well  as  he  did 
his  mother's  or  his  own.  Hence  I  conclude  that  his  failure  to  give  the  req- 
uisite notice  to  his  wife  was  nothing  more  nor  less' than  a  studied  evasion  of 
the  law,  with  the  intent  of  gaining  thereby  a  legal  advantage  over  his  wife, 
and,  if  the  charge  on  which  he  rests  his  Ciise  should  be  untrue,  to  clothe  her, 
by  the  forms  of  law,  with  infamy  and  disgrace.  Ti)e  citizen  maysometimes 
suffer  unjustly  under  the  best  or  most  humane  forms  of  government  or  of 
administration;  but,  as  I  understand  the  spirit  of  our  legislative  enactments 
on  this  subject,  and  the  rules  of  the  court  which  have  been  adopted  to  aid  in 
carrying  out  those  enactments,  it  is  to  guard  against  any  possible  imputation 
of  wrong  in  severing  tlie  marriage  relation,  so  far  as  procedure  is  concerned. 
If  there  were  no  other  evidence  in  the  cause  than  that  to  which  I  have  ad- 
verted above,  the  court  could  not  allow  this  decree  to  stand  without  the  most 
serious  misgivings  of  great  injustice  against  the  rights  of  the  defendant,  and 
also  of  the  embarrassment  which  such  a  practice  must  present  to  the  face  of 
the  court  in  the  future.  It  is  not  simply  a  question  of  surprise  to  tlie  defend- 
ant; nor  one  of  merits  as  between  the  parties;  it  involves  very  much  more 
than  these;  for  the  public  are  interested,  and  it  is  the  plain  duty  of  the  court 
to  see  to  it,  that  no  divorce  is  wrongfully  or  fraudulently  obtained.    And  if 
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it  be  fsdrlj  made  to  appear  to  the  courts  after  a  decree  has  been  signed,  that 
any  such  condition  exists,  the  decree  itself  is  no  bar  to  a  proper  inquiry. 
The  court  has  entire  control  over  its  own  decrees,  and  in  every  such  case 
should  not  be  slow  to  ascertain  if  wrong  has  been  done,  and,  if  so,  to  wipe  it 
out  I  belieye  every  court  would,  on  proceedings  in  divorce,  do  this  on  ita 
own  motion,  in  case  it  should  believe  it  had  been  imposed  on;  No  court  could, 
by  any  possibility,  maintain  its  integrity  and  the  public  confidence,  should  it 
allow  such  cases  to  stand  unannulled,  after  once  knowing  that  it  had  been 
beguiled  by  evasion,  deception,  and  falsehood. 

On  filing  the  petition  and  affidavits  in  this  cause,  anorder  was  made  on  the 
defendant  to  dhow  cause  why  the  decree  in  his  favor  bhoold  not  be  opened, 
and  the  defendant  permitted  to  answer  his  bill.  The  petition  and  affidavits 
were  duly  served  on  the  counsel  of  the  complainant.  His  counsel  both  ap* 
peared  on  the  return  of  the  order,  and  procured  an  adjournment  of  the  hear* 
ing  of  the  cause  on  the  order,  on  the  ground  that  the  matters  set  up  were 
new  to  them,  and  that  their  client  now  lived  in  California,  and  that  they  had 
not  had  time  to  communicate  with  him.  Upon  the  day  to  which  the  cause 
was  so  adjourned  the  counsel  for  complainant  again  appeared,  and  as  they 
said  they  were  not  familiar  with  the  practice  in  such  cases,  and  made  inquiry 
respecting  it,  they  were  informed  that  when  a  copy  of  tfie  petition  and.  affi- 
davits were  served  on  the  party  against  whom  relief  was  asked,  the  said  pe- 
tition and  affidavits,  together  with  such  affidavits  as  might  afterwards  be 
taken  and  served,  or  taken  on  notice,  under  the  rules,  were  allowed  to  be  read 
on  the  argument.  Counsel  then  intimated  that  this  course  of  procedure  was 
a  surprise  to  them,  saying  that  they  had  relied  on  having  the  persons  who 
had  made  the  affidavits  on  which  the  petition  was  based  present  in  open  court, 
to  be  examined  by  them  by  way  of  cross-examination.  Although  this  was 
thought  to  be  very  extraordinary,  the  court  said,  since  counsel  declared  that 
they  had  relied  on  this  course  as  the  settled  practice  of  the  court,  and  upon 
the  cross-examination  of  the  affiants  in  behalf  of  the  defendant,  in  opposition 
to  the  making  the  order  absolute,  that  the  cause  should  again  stand  over,  not 
however  for  the  defendant  to  bring  in  the  said  affiants  for  cross-examination, 
but  to  give  the  complainant  an  opportunity  to  bring  them  in,  or  to  take  their 
affidavits.  The  cause  was  adjourned;  and  with  the  distinct  understanding 
that  on  the  coming  in  of  counsel  again  the  petition  and  affidavits  would  be 
read,  and  the  said  affiants,  so  far  as  they  could  be  brought  in  by  the  complain- 
ant, might  be  cross-examined  by  him.  At  the  time  to  which  the  cause  was 
so  adjourned  the  defendant  offered  to  read  the  petition  and  affidavits  which 
had  been  served  under  the  rules,  to  all  of  which  the  counsel  for  complainant 
objected,  stating  as  ground  of  objection  that  the  same  had  not  been  served  ac- 
oording  to  the  rules.  However  the  petition  and  affidavits  were  allowed  to  be 
read.  It  was  considered  out  of  place  for  the  complainant  to  raise  such  objec- 
tions at  this  time,  after  the  indulgence  which  had  been  granted  him,  and 
after  the  understanding  that  these  papers  were  all  to  be  read,  and  especially 
when  the  defect  in  the  service  did  not  appear,  and  no  objections  to  the  man- 
ner of  their  service  having  previously  been  made.  But  suppose  the  petition 
and  the  affidavits  not  annexed  to  the  petition  (leaving  out  the  affidavits  so 
annexed)  be  considered,  and  how  does  the  case  then  stand?  Then  is  there 
enough  proof  to  sustain  an  order  opening  the  decree?  In  my  judgment,  with 
the  proof  thus  furnished,  there  is  no  room  left  for  controversy.  The  decree 
should  be  opened.  If  the  complainant  be  right,  no  great  barm  will  be  done 
to  him,  compared  to  the  wrong  done  in  the  administration  of  the  law  by  tol- 
erating the  evasion  of  the  well-settled  rules  of  practice  in  order  to  obtain  a 
decree.  And  whether  any  wrong  was  intended  or  not  in  the  manner  in  which 
that  result  was  obtained,  the  court  cannot  but  regard  it  as  the  only  satisfac- 
tory course  to  give  the  defendant  an  opportunity  of  being  heard.  I  will  so 
advise. 
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GXTLYEB  O.  FmBSON  6<  Ol. 
(Covrt  of  Chancery  of  KewJemey.    Beptembep  14, 1888.) 

L  Ejubcutobs  akd  ADMiKiffnuTOBs— Liabilitibs— Convxbsiok  01*  PuFiM— IiAona. 
A  tdfttator  bequeathed  real  and  personal  property  to  his  son  and  daughter,  remaiiih 
der  oTer  to  his  grandchildiWQ.  The  son.  as  administdrator  with  will  annexed,  filed 
an  inventory,  but  failed  to  file  an  aooonni,  or  to  settle  the  estate.  Three  years  after 
the  testator  died  the  son  bought  a  farm,  and  lived  jthere  witih  the  daughter  12  years, 
when  he  died.  The  daughter  filed  a  bill  alleging  tnat  assets  of  the  testator^s  estate 
were  used  In  purchasing  the  farm,  and  prayiag  that  the  farm  be  oharged  therewith. 
Before  trial  tae  daughter  died,  and  a  grandohild  who  had  acquired  all  the  grand- 
children's interest  was  substituted  as  complainant.  Seldt  that  the  biU  would  not 
be  dismissed  as  stale  on  the  ground  of  laches  on  the  part  of  the  daughter  and  the 
grandchild.^ 

2.  Same— Tracing  Fund— Evxdbhob— Suwioibnot. 

Whatever  trust  funds  can  be  clearly  traced  to  the  farm  will  be  declared  a  charge 
upon  it;  but  proof  that  the  son  collected  monevs  belonging  to  the  estate,  and  im- 
mediately afterwards  bought  a  farm,  taking  the  title  in  his  own  name,  is  not  suffi- 
cient to  charge  the  farm  with  such  amounts. 

8.  SaKb— Fabtibs— Administbatob  ot  Lifb-Tbnabt. 

It  was  not  neoessarv  that  the  administrator  of  the  daughter  be  brought  into  the 
suit  to  have  her  rights  adjusted,  as  the  principal  only  of  the  assets  misused  is 
claimed,  and  if  any  interest  accrued  to  the  daughter  during  her  life,  her  adminis- 
trator should  recover  it  by  a  separate  action,  such  claim  being  a  distinct  cause  of 
action. 

i.  8AMB~-JUBI8DIOnOV— BquiTT. 

It  was  not  necessary  that  the  bill  be  first  brought  in  the  orphans*  court  to  ascer- 
tain the  balance  in  the  hands  of  the  administrator,  as  such  court  would  have  no 
power  to  enforce  the  lien  prayed  for,  which  fact  gives  the  chancery  oourt  jurisdio- 
tlon  of  the  cause. 

Bill  for  relief. 

9.  A.  AnglBt  for  complainant.  /•  If.  Roseberry  and  L.  De  Witt  Taylor^ 
for  defendants. 

BiKD,  y.  C.  In  1872  Wilson  Pierson  died,  leaving  a  last  will,  and  leaving 
two  children  and  two  grandchildren.  He  devised  all  his  real  estate  to  his  son 
and  daughter,  William  and  Pelatiah,  for  and  during  the  term  of  their  natural 
lives  and  the  life  of  the  survivor  of  them.  He  also  gave  to  them  and  to  the 
survivor  of  them,  for  and  during  the  term  of  their  natural  lives,  all  his  per- 
sonal estate,  after  the  payment  of  his  debts  and  the  settlement  of  his  estate. 
The  testator  then  declared  that  both  of  said  gifts  were  subject  to  the  burden 
of  both  of  said  grandchildren  having  their  homes  on  the  premises,  with  Will- 
iam and  Pelatiah,  until  they  became  21  years  of  age,  in  the  same  manner  as 
they  had  had  their  homes  with  th^  testator  during  his  life-time.  At  the  death 
of  bis  son  and  daughter,  the  testator  gave  all  of  his  estate,  both  real  and  per- 
sonal, to  his  said  two  grandchildren,  and  to  the  survivor  of  them.  The  exec- 
utor named  in  the  will  refused  to  qualify,  and  the  son  William  was  appointed 
administrator  with  the  wiQ  annexed.  As  such,  he  filed  an  inventory  of  the 
personal  estate,  amounting  to  $1,734.  In  this  were  promissory  notes  of  the 
value  of  over  $1,300.  In  February,  1875,  William  purchased  a  farm,  for 
which  he  paid  $3,100.  He  and  his  sister  lived  together  until  July  25,  1887, 
when  William  departed  this  life,  intestate.  T.  P.  Hoppler  was  appointed  ad- 
ministrator of  his  estate.  William  died  without  ever  having  filed  any  account, 
or  having  made  any  settlement  or  adjustment  of  his  accounts  with  his  sister 
or  with  his  nephew.  As  William  died  in  July,  1887,  in  September  his  sister 
filed  a  bill  in  this  court  against  William's  administrator  and  his  heirs  at  law^ 

1  As  to  what  is  laches  sui&cient  to  preclude  equitable  relief,  and  what  oircnmstancea 
will  rebut  the  imputation  of  laches,  see  Chamberlain  v.  Town  of  Lyndeborough,  (N.  H.) 
14  Atl.  Rep.  865,  and  note;  Simpson  v.  Atkinson,  (Minn.)  89  N.  W.  Rep.  828,  and  note: 
McCampbeU  v.  McFaddin,  (Tex.)  0  S.  W.  Rep.  188;  Heirs  of  Tevis  v.  Armstrong,  Id. 
184 ;  Horsf  ord  v.  Gudger,  86  Fed.  Rep.  888,  and  note. 
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charging  that  William  had  invested  over  $1,300  of  the  assets  of  his  father's 
estate  in  the  farm  which  he  purchased  in  1875,  which  farm  he  continued  to 
hold  at  his  death,  and  praying  that  the  land  might  be  declared  livable  for  that 
amount.  Before  the  cause  could  be  heard,  Pelatiah  died.  Silas,  one  of  the 
grandchildren,  was  substituted  as  complainant,  having  previously  purchased 
the  interest  of  his  brother.  He  filed  a  supplemental  bill,  in  which  he  set  up 
the  facts  as  they  were  presented  by  the  death  of  both  the  life-tenants,  who  were 
the  children  of  the  testator.  He,  too,  prayed  that  the  said  moneys  might  be  de- 
clared to  be  a  lien  on  the  lands  so  purchased  by  William. 

It  is  insisted  on  the  part  of  the  defendants  that  the  claim  is  stale,  and  that, 
if  the  complainant  ever  had  any  rights  as  against  the  defendants,  they  have 
been  lost  by  the  laches,  both  on  the  part  of  Pelatiah  and  of  the  present  com- 
plainant. In  considering  this,  it  will  be  borne  in  mind  that  the  estate  was 
held  in  trust  by  William,  and  that  the  courts  look  with  favor  on  the  prayers 
of  those  who  ask  for  aid  in  the  recovery  of  such  funds,  and  grant  to  them  all 
reasonable  indulgence.  This  bill  was  filed  within  13  years  after  the  alleged 
convei-sion  of  these  funds  by  William.  In  the  mean  time  William  died.  In 
my  judgment,  in  the  light  of  the  many  cases  on  the  subject,  the  claim  cannot 
be  regarded  as  stale.  See  to  this  effect  the  principles  and  the  authorities 
which  support  them  in  1  Perry,  Trusts,  §§  228,  230;  also  Smith  v.  Drake,  23 
N.  J.  Eq.  302.  It  was  also  urged  that  the  administrator  of  Pelatiah  should 
have  been  brought  into  court,  so  that  her  rights,  if  any,  might  be  adjusted  in 
this  suit.  It  may  be  that  she  has  some  interest  in  this  fund.  But  let  us  see 
as  to  that.  The  money  claimed  is  the  principal,  and  nothing  else.  Whatever 
interest  may  have  accrued  to  Pelatiah,  in  het  life-time,  was  due  to  her  at  her 
death,  and  remains  due  to  her  administrator.  The  administrator  alone  is  en- 
titled to  that,  and  plainly  he  alone  can  biing  suit  therefor.  That  is  a  distinct 
claim  or  canse  of  action ;  and  it  seems  to  me  that  the  joinder  of  the  adminis- 
trator in  this  suit  would  have  been  not  only  a  misjoinder  of  parties,  but  of 
causes,  and  therefore  multifarious.  If  the  complainant  has  any  interest  in 
the  estate  of  his  aunt,  he  must  claim  it  through  her  administrator,  after  the 
rights  of  creditors  and  the  expense  of  settling  the  estate  are  all  paid.  In  a 
word,  it  seems  to  me  that  the  rights  of  the  respective  parties  to  the  estate  of 
Pelatiah  are  separated,  and  wholly  independent,  and  that  good  pleading  does 
not  require  that  they  should  be  joined.  It  is  also  said  that  the  complainant 
should  be  dismissed,  because  he  did  not  first  cite  the  administrator  of  William 
to  account  in  the  orphans'  court,  and  by  such  account  learn  the  true  balance 
in  the  hands  of  such  administrator,  which  represents  moneys  of  the  estate  of 
the  testator  of  Wilson  Pierson,  deceased.  .There  is,  perhaps,  one  very  satis- 
factory answer  to  this,  i,  e.,  that  the  orphans'  court  could  not  declare  or  en- 
force the  lien  prayed  for  in  case  it  should  be  found  to  exist.  This  fact  gives 
this  court  jurisdiction,  and,  having  this,  it  is  the  practice  of  the  court  to  pro- 
ceed to  the  final  adjustment  and  settlement  of  the  rights  of  the  parties.  That 
moneys  misemployed  by  the  trustees  may  be  followed  by  the  cestui  que  trust 
can  no  longer  be  seriously  questioned.  Bank  v.  Hamilton,  34  N.  J.  Eq.  158; 
Van  Syckle  v.  Kline,  Id.  332;  Qogherty  v.  Bennett,  37  :N".  J.  Eq.  87;  CuUer 
V.  Tnttle,  19  N.  J.  Eq.  549;  Lathfop  v.  Gilbert,  10  N.  J.  Eq.  344;  Blauveit 
V.  Ackemi'm,  20  N.  J.  Eq.  141,  148;  1  Perry.  Trusts,  §§  127-129;  Pom. 
Eq.  Jur.  §§  429,  587,  920,  923,  1049, 1058,  Did  William  Pierson,  at  the  time 
of  the  purchase  of  the  farm  sought  to  be  brought  under  a  lien,  have  such  trust 
moneys  which  he  used  in  making  the  purchase?  Although  16  years  have 
elapsed  between  the  granting  of  letters  to  William  and  the  tiling  of  this  bill,  yet, 
considering  the  way  the  administrator  managed  the  estate,  I  cannot  but  think 
it  is  the  plain  duty  of  the  court  to  hold  that  the  burden  of  showing  a  proper 
disposition  of  the  assets  which  came  to  his  hands  devolves  on  the  defendant 
Hoppler,  administrator  of  William  Pierson.  During  the  14  years  that  Will- 
iam survived  after  he  became  administrator,  he  never  filed  any  account;  in 
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this  he  was  grossly  negligent.  After  he  took  the  oath  of  office,  all  lie  did  Wsis 
to  file  an  inventory  of  the  personal  estate*  amounting  to  iH,7M»  Now,  the 
plain  presumption  of  law  is  that  he  was  possessed  of  the  whole  of  that  estate 
so  inventoried  at  the  time  of  his  death,  excepting  only  those  small  dlsbui-se- 
ments  incident  to  procuring  letters,  filing  an  inventory,  and  the  funeral  ex- 
penses. It  was  his  duty  to  file  an  aocount,  and  to  make  appear,  by  the  rec- 
ords and  by  his  vouchers,  the  exact  condition  of  the  estate.  While  this  last 
consideration  does  not  relieve  the  complainant  of  the  burden  of  showing  that 
the  moneys  which  he  alleged  were  used  by  William  were  so  used,  it  undoubt- 
edly, under  the  circumstances  of  this  case,  makes  that  burden  less  onerous 
than  it  otherwise  would  be.  The  circumstances  referred  to  are  the  moderate 
means  with  which  William  was,  at  the  time,  possessed;  his  actual  possession, 
of  certain  of  the  notes  inventoried  three  years  before;  his  collection  of  them 
just  before  he  made  the  payment  on  the  farm;  and  his  giving  his  promissory 
note  for  $100  of  the  purchase  money,  because  he  had  not  sufficient  cash  to 
comply  with  the  terms  of  the  sale.  The  proof  is  that,  just  before  William 
made  this  payment  on  this  farm,  he  sold  a  horse  belonging  to  the  estate  for 
$128,  and  collected  the  moneys  therefor;  and  that  he  also  collected  the  amount 
due  on  a  promissory  note  belonging  to  the  estate  of  $128.78;  and  likewise  cer- 
tain notes  given  by  one  or  more  persons  by  the  namejof  Beers.  These  are  all 
of  the  notes  that  I  can  trace  to  the  farm  so  purchased.  I  believe  that  more 
of  the  moneys  of  the  estate  were  collected  by  William,  and  used  in  paying  for 
this  farm,  but  the  testimony  does  not  enable  me  to  say  how  much  that  addi-  - 
tional  amount  was.  Nor  can  I  tell  the  amount  of  the  Beers  notes  that  were 
collected  and  paid  as  part  of  his  purchase  money.  The  inventory  shows  only 
the  value  of  the  notes,  giving  neither  names  of  makers  nor  dates;  and  not  a 
single  witness  spoke  of  the  value  of  the  Beers  notes.  Although  one  of  the. 
nephews  had  often  seen  and  handled  these  notes,  he  failed  to  give  the  amounts 
of  them,  except  the  $128.78  as  named  above.  I  do  not  forget  that  Mrs.  Green 
swore  that  William  Pierson  told  her  that  he  had  collected  a^  of  the  money  due 
on  these  notes,  and  that  that,  with  what  he  had  of  his  own,  enabled  him  to  pay 
all  that  was  due  on  the  farm  except  $100;  but  it  does  not  appear  when  he  col- 
lected any  of  the  notes  except  those  named  above.  That  he  did  collect  them, 
all  is  to  me  as  plain  as^uch  a  disputed  point  can  very  well  be  made;  but  the 
difficulty  does  not  end  with  the  collection.  The  money  must  be  traced  to  this 
farm ;  for  1  believe  the  law  to  be  that,  in  order  to  establish  a  lien  in  such  case, 
you  must  so  trace  the  trust  funds;  it  not  being  enough  to  prove  that  the  trus- 
tee collected  the  moneys  and  afterwards  bought  an  estate  and  took  the  title  in, ^ 
his  own  name*  Such  funds  may  go  towards  swelling  the  estate  of  the  trus- 
tee, as  I  believe  they  did  in  this  case;  but  those  particular  moneys  may  have 
been  expended  by  him  in  various  ways,  and  at  times  long  gone  before  he 
bought  the  farm  now  sought  to  be  held.  I  will  advise  a  decree  charging  the  ' 
farm  in  que^ion  with  the  sum  of  $256.78,  and  with  the  interest  on  that  sum 
from  the  time  that  William  accepted  his  deed,  and  also,  the  costs  of  this  suit«  > 


(50  N.  J.  U  176) 

State  eao  rel.  Randolph  b.  Wood. 

{Cfourt  of  Errors  and  Appeals  of  New  Jersey,    November  Term,  1887.) 
Error  to  supreme  court.    For  opinion  of  supreme  court,  see  7  Atl.  Hep. 

286.  '  . 

A.  S,  Qangewer  and  Mark  E.  Sooy,  for  plaintiff  in  error.    Alfred  Flan- 

derst  for  defendant  in  error. 

Per  Curiam.    The  judgment  in  this  case  should  be  affirmed,  for  the  rea-. 
sons  given  by  the  supreme  court  in  its  opmion.    Unanimously  affirmed. 
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State  (Paul,  Prosecntor)  t>.  CiRomr  Coitbt  of  GLOTTOEerFER  County. 

State  (Haet,  ProsecutxM:)  «.  Soott»  City  Clerk,  et  cU. 

{Cowrt  of  Errors  amd  Appeals  of  New  Jersey.    August  10,  1888.) 

!•  Intoxicating  Liouors— Combtitutiovalitt  of  Acts— Titlbs  oi*  Lawb. 

An  act  entitled  **  An  act  to  regulate  the  sale  of  intosrioatlng  and  brewed  liquors'* 
may  lawfully  interdict  the  sale  of  such  liquors  by  the  small  measure.  It  is  regula- 
tion, iknd  not  prohibition.  The  akst  Is  not  void  within  that  proyision  of  the  state 
constitution  which  savs:  **To  a^oid  improper  influences,  which  may  result  from 
intermixing  in  one  and  the  same  act  such  thmgs  as  have  no  proper  relation  to  each 
other,  every  law  shall  embrace  but  one  object,  and  that  shfdl  be  expressed  in  the 
title. «  -r-  f. 

2.  8amb«-Prohi6ition. 

The  said  act  prohibits  only  the  sale  by  small  measure. 
8.  Samb— LioEKSE  Fbb~Clas8IVIOatiok  bt  Pofcultion. 

The  classification  by  population  for  the  purpose  of  fixing  the  minimum  lioensetee 
in  the  several  townships  and  cities,  is  a  valid  classification,  and  imparts  to  the  law 
the  quality  of  general  legislation.* 
4.  Samb— Spboial  Lbgiblation. 

The  law  is  not  in  contravention  of  our  constitutional  provision  that  **the  legisla- 
ture shall  not  pass  private,  local,  or  special  laws  regulating  the  internal  aifaurs  of 
towns  and  counties. "  This,  inhibition  in.the  constitution  is  not  intended  to  secure 
uniformity  in  the  exercise  of  delegated  police  powers,  but  to  forbid  the  i>assing  of 
a  law  vesting  in  one  town  or  county  a  power  of  local  government  not  granted  to  an- 
other.* 

6.  Sam»— Dblbgatioit  of  Powbbs^Looal  Option. 

The  provision  in  the  law  that,  if  a  majority  of  the  legal  voters  in  a  county  shall 
vote  against  the  sale  of  intoxicating  and  brewed  liquors,  no  license  shall  be  granted 
within  the  county  for  the  sale  thereof,  is  not  an  unlawful  delegation  of  power  by 
the  legislature.* 

ft.   BaMB— AUTBOIIIZI1V0  ClBCuiT  JUDOB  TO  CaIX  BlBOTIOIT. 

The  law,  in  providing  that  the  circuit  judge  shall  determine  whether  the  oiroui»> 
stances  have  arisen  which  reouire  an  election,  and  appoint  a  day  for  the  election,  is 
not  in  violation  of  that  part  of  the  constitution  which  says :  **The  powers  of  govern- 
ment shall  be  divided  in  three  distinct  departments,  the  legislative,  exeout^e,  and 
judicial ;  and  no  person  or  persons  belonging  to  or  constituting  one  of  these  depart- 
menta  shall  exercise  any  of  the  powers  properly  belonging  to  either  of  the  others, 
except  as  herein  expressly  provided.  ** 

7.  NoTicB  OF  Application— Publication. 

The  notice  of  application  to  the  judge  for  ordering  an  election  was  published  in 
all  the  newspapers  among  which  the  governor  and  comptroller  must  make  their  se- 
lection of  those  entitled  to  publish  the  laws.  Heid,  that  this  was  a  sufficient  publi- 
cation, although  the  selecUon  by  the  governor  and  comptroller  had  not  then  been 
made. 

8.  Samb— Elbctions— Tunc  of  Holding. 

The  provision  of  the  general  election  law  requiring  special  Sections  to  be  held 
on  Tuesday  does  not  apply  to  the  election  to  be  held  under  the  law  in  question  in  this 
.  case. 

9.  Samb— HiOB  LiCBNSB— Local  Option.   ' 

The  said  act  is  consUtutiohal  in  respect  to  both  Its  "liigh  license^  and  ** local  op- 
tion^ features. 
{aylUOms  bu  the  Court) 

Error  to  supreme  court. 

Learning  dSs  Black,  F*  W,  Steoens,  H.  C  Pitney^  and  Ex^ot),  Ahhott,  for 
plaintifb  in  error.  John  /•  Blair  and  Samuel  M.  Ontpt  for  defendant  in 
error. 

Van  Syckel,  J.  The  principal  question  in  these  cases  is  as  to  the  consti* 
tutionality of  an  act  passed  at  the  last  session  of  onr  legislature,  entitled  "An 
act  to  regulate  the  sale  of  intoxicating  and  brewed  liquors."  The  law  consists 
of  two  parts.  The  first  part  establishes  a  minimum  license  fee  for  the  several 
townships,  towns,  borougha,  and  cities  of  the  state,  graduated  according  to 

>  See  note  1  at  end  of  case.      *See  note  2  at  end  of  case.      *See  note  8  at  end  of  ease. 
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popuIatioD»  and  is  called  the  ''High  License  Law."  The  second  part  of  the 
law  proTldes  for  a  vote  in  each  county  on  the  application  of  one-tenth  of  the 
legal  voters,  to  determine  whether  or  not  any  intoxicating  or  brewed  liquors 
shall  be  sold  within  the  county,  and  is  styled  the  "Local  Option  Law,"  in  the 
diseussion  of  the  case.  The  Paul  Case  involves  the  validity  of  the  local  op 
tion  part  of  the  law;  the  Hart  Case  that  of  the  high  license  feature. 

The  constitution  of  this  state  provides  that  "to  avoid  improper  influences, 
which  may  result  from  intermixing  in  one  and  the  same  act  such  things  as 
have  no  proper  relation  to  each  other,  every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title."  Upon  this  part  of  the  fundamental 
law  of  the  state  the  first  attack  upon  this  legislation  is  based.  The  conten- 
tion is  that  the  object  of  the  act  is  not  expressed  in  the  title;  that  the  effect 
of  the  act  is  to  prohibit  the  sale  of  liquors;  and  that  the  object  is  not  indicated 
by  the  title,  "An  act  to  regulate."  Tlie  f*^e  principally  relied  upon  to  support 
this  view  is  the  Hauck  Case,  38  N.  T^  Rep.  269,  in  the  supreme  court  of 
Michigan.  The  law  there  provided  tii«it,  when  the  majority  vote  in  the 
county  was  cast  against  the  sale,  it  should  be  thereafter  unlawful  to  manufact- 
ure, sell,  give  away,  or  furnish  malt  liquors  or  intoxicating  liquors  of  any 
kind,  or  in  any  quantity.  This  case  was  well  decided.  The  enactment 
clearly  and  expressly  prohibited  the  sale  of  liquors,  and  that  purpose  was  not 
manifest  in  the  title,  Mr.  Justice  Dixon,  In  State  v.  Fap^  44  N.  J.  Law, 
477,  tersely  states  the  true  view  in  this  way:  "Intrinsically  regulation  and 
prohibition  range,  in  different  spheres.  No  sale  which  is  prohibited  is  regu- 
lated, and  none  regulated  is  prohibited."  If,  therefore,  the  law  under  review 
prohibits  the  entire  traffic  in  case  of  an  adverse  vote,  there  could  be  no  hesi- 
tancy in  pronouncing  it  a  violation  of  the  constitutional  mandate.  The  first 
three  sections  relate  expressly  to  the  sale  by  small  measure.  They  provide  for 
the  license  fee,  and  regulate  the  sale  under  the  license.  In  our  law  no  pro- 
vision has  been  made  for  requiring  license  to  sell  by  greater  quantity  than  one 
quart,  unless  to  be  drank  upon  the  premises.  Section  4  authorizes  a  vote, "to 
determine  whether  or  not  any  intoxicating  or  brewed  liquor  shall  be  sold 
within  the  county."  This  language  is  broad  enough  to  include  the  entire 
traffic,  but  the  section  forbids  nothing, — it  makes  notliing  unlawful.  Nor  is 
there  anything  in  sections  5  or  6  which  declares  any  sale  to  be  illegal.  Section 
7  expressly  states  what  shall  be  the  efft  ctof  the  majority  vote  against  selling, 
in  these  words:  "Whenever  it  shall  appear  that  a  majority  of  the  votes  cast 
in  such  county  are  against  the  sale  of  intoxicating  liquors,  no  license  shall 
thereafter  be  granted  to  any  person  within  the  limits  of  such  county  to  keep 
an  inn  or  tavern  or  saloon,  or  to  sell  epirituous,  vinous,  malt,  or  brewed  liq- 
uors, to  l)e  drunk  on  or  alK>ut  the  premises."  This  unquestionably  relates 
only  to  sales  for  which  license  is  required.  If  it  had  been  intended  by  the 
vote  to  prohibit  the  sale  generally,  the  seventh  section  would  have  said,  in  the 
language  of  section  4,  that  no  intoxicating  or  brewed  liquors  should  there- 
after be  sold.  The  legislature  having  thus  distinctly  stated  what  the  effect  of 
the  majority  vote  shall  be,  the  maxim  expressio  unitis,  exclusio  alterius, 
clearly  applies.  Other  or  different  effect  cannot  by  judicial  interpretation  be 
given  to  the  vote,  unless  some  after-language  in  this  statute  plainly  indicates 
that  such  was  the  intent  of  the  law-maker.  The  only  remaining  section  bear- 
ing upon  this  topic  is  the  eighth.  It  provides  that  "any  person  who  shall 
traffic  in,  sell,  expose  for  sale,  or  give  away,  with  intent  to  violate  any  of  the 
provisions  of  this  act,  or  shall  suffer  to  be  trafficked  in,  sold,  or  exposed  for 
sale,  or  so  given  away,  any  liquors  mentioned  in  the  seventh  section  of  this 
act,  by  whatever  name  called,  shall  be  deemed  guilty  of  a  misdemeanor." 
This  section  is  badly  drawn,  and  does  not  indicate  with  clearness  what  the 
purpose  of  the  draughtsman  was.  The  words  "so  given  away"  show  that 
the  object  in  the  mind  of  the  framer  will  be  promoted  by  transposing  the 
words  "with  intent  to  violate  any  of  the  provisions  of  this  act,"  and  reading 
^.iSA.no.e— 18 
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it  in  this  waj:  *'That  any  person  who  shall  traffic  in,  sell,  expose  for  sale,  or 
give  away,  or  shall  suffer  to  be  trafficked  in,  sold,  or  exposed  for  sale,  or  so 
given  away,  any  liquors  mentioned  in  the  seventh  section  of  this  act,  by  what* 
ever  name  called,  with  intent  to  violate  any  of  the  provisions  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor."  Tins  construction  harmonizes  tliepre* 
vious  sections  of  the  act,  and  restricts  its  bearing  to  the  liquors  mentioned  in 
the  seventh  section  of  the  act;  that  is  to  say,  to  the  sale  of  liquors  in  such 
quantities  as  there  must,  under  our  laws,  be  license  to  sell.  If  total  prohibi- 
tion was  intended,  it  cannot  reasonably  be  conceived  that  the  legislature 
would  have  failed  to  use  the  simple  language  necessary  to  express  that  pur- 
pose, without  restricting  the  prohibition  to  the  liquors  mentioned  in  the  sev- 
enth section. 

Due  regard  must  also  be  given  to  the  title  of  the  act  in  determining  the 
scope  which  the  legislative  w^ill  has  imparted  to  it.  In  Hendrickson  v.  Friea^ 
45  N.  J.  Law,  555,  this  court  held  that  a  statute  which  made  void  a  power  of 
attorney  inserted  in  the  body  of  a  note  or  bond,  did  not  apply  to  such  a  note 
made  in  this  state  forthe  purpose  of  entering  judgment  by  confession  in  Penn- 
sylvania, for  the  reason  that  the  section  containing  this  provision  was  in 
a  statute  entitled  **An  act  to  regulate  the  practice  of  law,**  and  could  not 
therefore  be  construed  to  affect  such  instruments,  when  not  designed  to  be 
used  to  enter  judgments  in  our  own  courts.  In  State  v.  Inhabitants  of 
NortTiamptont  decided  at  the  last  term  of  court,  and  reported  in  14  Ati.  Rep. 
587,  Mr.  Justice  Depue  said:  "The  constitutional  mandate  that  the  object  of 
every  law  shall  be  expressed  in  its  title,  has  given  the  title  of  an  act  a  two- 
fold effect.  It  has  added  additional  force  to  the  title  as  an  indication  of  legis- 
lative intent  in  aid  of  the  construction  of  a  statute  couched  in  language  of 
doubtful  import,  and  it  also  operates  as  a  constructive  limitation  upon  the  en- 
acting part."  The  legislature,  in  the  title  adopted  for  this  act,  has  indicated 
its  purpose  to  restrict  it  to  regulation,  and  not  to  extend  it  to  prohibition  of 
the  entire  traffic.  Conceding  that  there  is  some  doubt  as  to  the  extent  of  the 
prohibition,  this  will  not  overthrow  the  law.  The  expressed  will  of  the  law- 
maker cannot  be  set  aside  by  the  judiciary  unless  it  is  cleai*  that  he  has  tran- 
scended his  constitutional  prerogative.  To  be  in  doubt  is  to  be  resolved  in  favor 
of  the  law.  Upon  what  language  in  this  act  could  an  indictment  for  selling 
by  larger  measure  than  one  quart  be  maintained?  A  criminal  offense  will  not 
be  created  by  doubtful  construction;  there  must  be  something  equivalent  to 
expression  to  justify  the  punishing  as  a  crime  that  which  has  hitherto  been  a 
legitimate  business  in  which  hundreds  are  engaged.  The  act  before  us  will 
certainly  bear  the  construction  I  have  given  it,  and  in  a  case  of  doubt  that  in- 
terpretation must  be  adopted  which  will  uphold  the  law.  Assuming  that  the 
extreme  effect  of  this  legislation  is  to  forbid  the  sale  by  small  measure,  in  my 
judgment  it  must  be  regarded  as  a  law  regulating  the  sale  of  intoxicating  and 
brewed  liquors.  It  regulates  the  sale  by  prohibiting  It  in  small  quantities. 
Every  license  law  is  to  some  extent  a  prohibitory  law;  it  prohibits  the  sale  by 
all  persons  who  have  no  license.  But  it  is  said  that  the  prohibition  is  abso- 
lute within  the  sphere  in  which  the  law  operates ;  that  is,  as  to  the  sale  by 
small  measure.  So  is  the  law  which  absolutely  forbids  the  sale  by  the  small 
measure  on  Sunday,  or  on  election  day.  So  would  be  a  law  which  prohibited 
the  sale  to  minors,  or  within  a  certain  distance  from  a  college.  Such  laws 
are  therefore  none  the  less  regulations  of  the  liquor  traffic.  They  operate  as 
a  check;  as  a  partial  restraint  upon  the  sale,  not  an  absolute  inhibition;  and 
are  in  the  strictest  sense  regulation.  The  regulation  becomes  more  or  less 
stringent  as  you  increase  or  diminish  the  extent  to  which  it  operates  to  pre- 
vent sales;  but  it  reaches  the  point  of  prohibition,  and  ceases  to  be  regulation, 
only  when  it  wholly  inhibits  the  traffic.  Unless  this  view  is  accepted,  we 
cannot  stop  short  of  maintaining  that  every  law  which  prohibits  any  portion 
of  the  traffic  is  a  prohibitory  law.    This  would  give  to  the  word  "regulate" 
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^no  substantial  signiOcance.  It  may  be  that,  if  this  law  forbade  the  sale  in 
less  quantity  than  10,000  hogsheads,  this  court  would  pronounee  it  null  and 
void;  but  it  would  be  because  the  title  would  be  manifestly  and  intentionally 
misleading,  and  would  show  that  the  accepted  quantity  was  inserted  as  a 
mere  subterfuge  to  evade  the  constitutional  mandate.  The  soundness  of  le- 
gal principles  cannot  be  tested  by  such  instances.  The  fees  for  license  to  sell 
by  the  small  measure,  when  granted,  and  under  what  circumstances  such 
licenses  shall  be  wholly  refused,  are  kindred  subjects,  which  pertain  to  the 
regulation  of  the  liquor  traffic,  and  they  may  be  dealt  with  in  a  single  act  by 
the  legislature.  The  title  sufficiently  expresses  the  object  of  the  act,  and  no 
infirmity  is  found  in  it. 

In  dealing  with  this  constitutional  limitation,  it  will  always  be  well  to  look 
at  the  source  from  which  it  was  derived,  which  will  be  found  in  section  18  of 
the  instructions  for  Lord  Cornbury,  in  1702,  in  these  words:  "You  are  also 
as  much  as  possible  to  observe  in  the  passing  of  all  laws  that  whatever  may 
be  requisite  upon  each  different  matter  be  accordingly  provided  for  by  a  dif- 
ferent law,  without  intermixing  in  one  and  the  same  act  snch  things  as  have 
no  proper  relation  to  each  other;  and  you  are  especially  to  take  care  that  no 
clause  or  clauses  be  inserted  in  or  annexed  to  any  act  which  shall  be  foreign 
to  what  the  title  of  such  respective  act  imports."  Leaming  &  Spicer,  628. 
This  instruction,  like  the  provision  in  our  constitution,  and  unlike  many  of 
the  state  constitutions,  embodies  the  reason  which  led  to  its  adoption.  Tak- 
ing that  as  a  guide  to  interpretation,  it  must  be  admitted  that  it  has  been  ap« 
plied  with  sufficient  strictness. 

The  second  question  to  be  considered  is  whether  the  classification  by  popu- 
lation in  the  first  section  of  the  act  for  the  purpose  of  fixing  the  minimum 
license  fee  is  vicious?  It  is  conceded  that  the  section  is  a  regulation  of  the 
internal  affairs  of  towns  and  cities,  and  that  the  diversity  created  by  it  is  fa- 
tal to  its  validity,  unless  the  basis  of  the  classification  is  a  substantial  one. 
Whether  the  basis  of  classification  is  wise  or  judicious,  or  whether  it  will  op- 
erate as  fairly  as  some  other  basis  that  might  be  adopted,  is  a  question  for 
the  legislature,  and  not  for  the  courts.  The  extreme  limit  of  our  inquiry  in 
this  direction  is,  does  population  bear  any  reasonjible  relation  to  the  subject 
to  which  the  legislature  has  applied  it;  is  it  germane  to  the  law*^  In  admin- 
istering the  license  laws,  the  practice  has  prevailed,  under  the  inn  and  tavern 
act,  to  regard  the  density  of  population  in  fixing  the  license  fees.  Where 
the  population  is  dense,  the  legislature  may  have  concluded  that  the  people 
will  be  more  prosperous,  that  they  will  expend  their  money  for  luxuries  more 
freely,  and  will  pay  higher  prices,  than  in  sparsely  settled  districts.  Also 
that  the  larger  the  population  the  greater  will  be  the  expense  of  maintaining 
the  police  department.  No  more  suitable  class  basis  of  classification,  which 
the  legislature  could  have  selected  for  itself,  has  suggested  itself  during  my 
consideration  of  this  subject.  I  regard  this  branch  of  tlie  case  as  entirely 
settled  by  the  latest  declaration  of  this  court.  I  refer  to  Randolph  v.  Wood^ 
49  K.  J.  Law,  85,  7  Atl.  Rep.  286.  The  act  in  that  case  provides  that  in  cit- 
ies having  a  population  less  than  12,000,  the  term  of  oifice  of  councilmen  shall 
be  for  as  many  years  as  there  are  members  in  each  ward.  Mr.  Justice  Knapp, 
in  delivering  the  opinion  of  the  supreme  court,  said :  "  The  question  is  whether, 
for  the  purpose  of  this  legislation  enlarging  the  terms  of  oifice  of  councilmen, 
smallness  of  population  may  not  be  a  substantial  and  sufficiently  important 
ground  to  distinguish  such  communities  from  the  great  cities  of  the  state. 
May  it  not  be  believed  that  in  small  cities  the  duties  of  such  office  are  reason- 
ably small,  and  that,  unless  the  term  is  for  a  considerable  time,  competent  men 
are  not  likely  to  be  had,  and  that,  in  this,  large  cities  differ.  If  these  or  other 
considerations  justify  the  drawing  of  some  line  between  larger. and  smaller 
populations,  it  is  for  the  legislature  to  say  where  the  line  shall  be  drawn.  I 
am  not  prepared  to  say  that  the  selection  of  the  smaller  population  as  the  ob- 
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}ect  to  which  this  legislation  skall  apply  is  so  inappropriate  that  we  may  deny 
to  the  legislation  based  on  it  the  quality  of  a  general  law."  This  case  was 
unanimously  affirmed  by  this  court,  and  the  opinion  of  Justice  Knapp  in  the 
supreme  court  adopted  as  the  opinion  of  this  court.  Randolph  v.  Woodt  50  N. 
J.  Law,  175,  ante,  271. 

The  questions  which  have  been  discussed  in  referenfce  to  the  mode  of  trial 
and  the  penalty  prescribed  for  the  violation  of  this  law  are  not  necessarily  in- 
volved in  either  of  the  cases  before  us.  It  is  sufficient  to  say  that  the  provis- 
ions in  this  regard  may  be  eliminated  from  the  act  without  destroying  its  va- 
lidity, 
y'^xhe  remaining  qaestions  to  be  discussed  concern  the  "local  option"  branch 
of  the  law.  In  approaching  this  subject*  it  is  pertinent  to  remark  that  there 
is  no  express  provision  in  our  constitution  that  legislative  power  shall  not  be 
delegated.  The  assumed  incapacity  to  delegate  is  implied,  as  a  necessary  re- 
sult, from  the  fact  that  in  our  system  of  government  the  power  to  make  the 
laws  is  lodged  in  our  senate  and  general  a^embly;  that  a  consequent  obliga- 
tion rests  upon  them  to  exercise  the  function  with  which  they  are  intrusted; 
and  that»  in  the  absence  of  express  authority  to  delegate,  such  authority  does 
not  exist.  The  only  restraints  upon  the  exercise  of  the  legislative  preroga- 
tive are  those  expressly  or  impliedly  contained  in  the  federal  and  state  consti- 
tutions, and  those  immutable  principles  which  lie  at  the  very  foundation  of 
society.  When  we  recur  to  the  fact  that  the  power  of  eminent  domain  has 
been  delegated  to  railroad  and  other  corporations  without  challenge;  that  the 
important  power  of  taxation  and  all  the  powers  of  local  government  have  for 
more  than  three  generations  been  delegated  in  our  state, — we  are  admonished 
not  to  be  too  confident  in  asserting  where  the  precise  limitation  is  upon  the 
competency  of  the  legislature  to  delegate  powers  of  government.  We  must 
be  careful,  therefore,  how,  in  the  absence  of  express  injunction,  or  clear  im- 
plication, we  strip  a  co-ordinate  branch  of  the  state  government  of  the  right 
to  give  expression  to  its  will  in  the  form  of  law,  within  its  own  department. 
At  a  very  early  day  the  federal  court  upheld  a  law  which  was  framed  to  take 
effect  upon  a  contingency  as  to  the  conduct  of  foreign  governments.  I  refer 
to  the  ''non-intercourse"  law,  which,  in  effect,  provided  that  in  case  Great 
Britain  or  France  should  revoke  or  modify  its  edicts  previously  issued,  so  that 
they  iihould  cease  to  violate  the  neutral  commerce  of  the  United  States,  the 
trade  suspended  by  law  should  be  renewed.  The  Aurorot  7  Oranch,  382.  In 
the  numerous  judicial  discussions  of  laws  for  the  control  or  suppression  of  the 
liquor  traffic,  the  subject  of  contingent  legislation  has  been  widely  debated, 
and  many  adjudications  have  been  made  to  turn  upon  the  views  of  judges  as 
to  the  character  of  the  contingency.  The  following  cases  will  give  referenc^e 
/Tto  many  others,  and  present  the  conflicting  views  of  such  legislation:  jsif 
I  \  parte  Wall,  48  Cal.  279;  Barto  ▼.  Himrod,  8  N.  Y.  483;  Rice  v.  Foater,  4 
AjHar.  (Del.)  479;  Locke's  Appeal,  72  Pa.  St. 491;  Smith  y.Janesville,2e  Wi9.\ 
291;  State  v.  Pond,  6  S.  W.  Rep.  459.  I  do  not  propose  to  enter  upon  a  crit- 
icism of  these  cases  in  this  aspect,  nor  to  attempt  to  support  the  legislation 
before  us  upon  the  theory  that  it  is  valid  as  contingent  legislation.  The 
judgment  of  this  court  can  be  rested  upon  what  I  conceive  to  be  solid  ground, 
aside  from  the  consideration  of  the  circumstances  under  which  laws  may  be 
made  to  depend  on  a  contingency.  Three  propositions  will  be  assumed,  which 
cannot  be  successfully  controverted  without  subverting  legislation  which  has 
stood  unchallenged  for  more  than  a  century:  (1)  That  the  mode  prescribed 
by  the  inn  and  tavern  act  for  granting  license  is  valid;  (2)  that  the  legisla- 
ture had  the  right  to  grant  to  municipal  corporations  the  power  to  regulate 
and  prohibit  the  sale  of  liquors;  (3)  that  the  legislature  has  power  to  pass  a 
prohibitory  law.  These  premises  have  not  been  denied  by  any  of  the  counsel 
who  appeared  against  the  law,  and  were  expressly  conceded  by  some  of  them. 
With  these  concessions,  it  seems  to  me  that  the  conclusion  is  inevitable  that 
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tbere  is  no  unlawful  delegation  of  legislative  power  in  this  case.    This  part 
of  the  case  can  safely  be  rested  upon  either  of  two  grounds: 

Fii^t.  The  sale  of  intoxicating  liquor  has  from  the  earliest  history  of  our 
state  been  dealt  with  by  legislation  in  an  exoeptioDal  way.  It  is  a  subject  by 
itself,  to  the  treatment  of  which  all  the  analogies  of  the  law  appropriate  to 
other  topics  cannot  be  applied.  And  at  the  outset  it  is  of  the  first  importance 
to  observe  that  the  statement  that  the  vote  authorized  by  this  law,  if  against 
the  sale,  prohibits  the  sale,  or  that  it  makes  this  law,  in  effect,  prohibitory  of 
the  sale  by  small  meiisure*  is  inaccurate  and  erroneous.  If  the  vote  is  in  favor 
of  the  sale,  that  does  not  authorize  the  sale,  and  no  more  does  the  adverse  vote 
prohibit  it.  The  refusal  to  license  does  not  prohibit  the  sale  by  any  one:  its 
only  effect  is  tiiat,  by  such  refusal,  no  one  is  enabled  to  sell  in  contravention 
of  the  law,  which  prohibits  all.  If  licenses  be  granted  to  some,  still  all  not 
having  license  are  within  the  interdiction.  The  prohibition,  therefore,  is  not 
dependent  on  the  vote;  it  arises  out  of  the  law,  and  not  out  of  the  vote.  The 
question  whether  license  shall  be  granted  is  all  that  is  involved  in  the  vote, 
and  that  question,  I  will  endeiivor  to  show,  has  always  been  committed  to  the 
judgment  of  a  tribunal  selected  by  the  legislature.  For  brevity  I  will  term 
the  law  before  us  the  "new  law,"  and  the  previously  existing  law  the  ''old 
law."  The  old  law,  which  remains  unrepealed,  absolutely  forbids  the  sale 
by  small  measure.  This  inhibition  can  be  escaped  only  by  obtaining  license. 
No  one  has  a  right  to  demand  a  license.  License  is  a  special  privilege  granted 
to  a  few ;  denied  to  the  many.  We  will  probably,  therefore,  be  led  into  error, 
if  we  reason  upon  this  subject  as  we  may  in  respect  to  those  pursuits  which 
are  open  to  all  upon  the  mere  payment  of  a  license  fee.  The  license,  by  the 
old  law,  cannot  be  granted  unless  12  reputable  freeholders  certify  that  it  is 
necessary,  and  will  conduce  to  the  public  good.  The  necessity  for  a  recom- 
mendation appears  in  the  license  law  as  early  as  1738.  Nev.  Laws,  239; 
Allin.  Laws,  102.  The  act  of  1797  (Patt.  Laws,  2t35)  required  "the  chosen 
freeholders,  the  commissioners  of  appeal,  and  the  overseers  of  the  poor,  or  at 
least  two-thirds  of  them,"  to  recommend  the  application  for  license.  What, 
then,  is  the  precise  enactment  in  the  old  law?  It  is  simply  this,  nothing 
more,  nothing  less,  viz.:  That  license  may  be  granted  if  "it  is  necessary,  and 
will  conduce  to  the  public  good."  Revision,  Inn  and  Tavern  Act,  §  8.  The 
legislature  has  never  decided  for  itself  whether  the  granting  of  license  will 
be  for  the  public  good.  It  has  adopted  the  various  modes  that  I  have  referred 
to  for  determining  that  question,  and  made  the  granting  of  license  to  depend 
upon  the  finding  of  a  tribunal  other  than  itself.  The  inn  and  tavern  act  is 
none  the  less  a  valid  law  because  the  legislature  did  not  decide  for  itself 
whether  the  public  good  required  license,  or  because  it  refers  that  question  to 
others.  The  legislature  did  by  the  law  determine  that  liquor  shall  not  be  sold 
by  the  small  measure,  and  that  no  license  shall  be  granted  unless  the  public 
good  requires  it.  That  has  always  been  regarded  as  a  complete  law.  If  the 
old  law  requiring  12  men  to  certify  that  Ucense  will  conduce  to  the  public 
good  is  valid,  will  it  not  be  equally  competent  for  the  legislature  to  provide 
that  no  license  sliall  be  granted  when  12  men  certify  that  it  will  conduce  to 
the  public  detriment  and  injury?  If  not,  why  not?  If  such  were  the  law, 
would  the  law  be  uncertain,  or  would  its  integrity  as  a  law  depend  on  the  ac- 
tion of  12  men  ?  Would  it  be  a  delegation  to  the  12  men  of  the  power  to  make 
the  law?  In  the  Wall  Case,  48  Cal.  279,  Judge  McKinstby,  in  commenting 
on  the  New  Jersey  case,  {8tate  v.  Common  Pleas,  36  N.  J.  Law,  72,)  says:  "It 
is  plain  in  such  case  that  the  law-makers  do  not  intend  to  establish  the  new 
role  until  it  shall. have  other  sanction  and  allowance  than  that  of  the  leg- 
islature itself.  Licenses  were  granted  by  authority  of  the  old  law;  they  can 
be  prohibited  only  by  a  new  law.  But  in  the  case  supposed,  the  legisla- 
ture does  not  determine  that  licenses  shall  not  be  granted,  but  leaves  it  to  the 
popular  vote  to  determine  the  very  contingency  which  the  legislature  must 
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determine  for  themselves,  m  order  to  give  effect  to  the  law."  This  reason-- 
ing,  if  accepted,  and  logically  applied,  will  overthrow  our  old  license  law,  and 
make  the  legislature  incompetent  to  enact  a  law  that  no  license  shall  be 
granted  when  12  men  certify  that  it  will  conduce  to  the  public  injury.  Does 
the  legislature,  under  the  old  law,  in  the  language  of  the  learned  jtidge,  de- 
termine  in  the  particular  case  that  license  shall  or  shall  not  be  granted?  Does 
not  the  old  law  leave  it  to  the  12  men  to  determine  what  he  says  the  legisla- 
ture must  determine  for  themselves  in  order  to  give  effect  to  the  law?  The 
only  difference  between  the  old  and  new  law  is  the  extend  to  which  they  op- 
erate. Kothing  is  left  by  the  new  law  to  the  votei-s  which  is  not  left  by  the 
old  law  to  the  certifiers.  Assuming  that  the  old  law  is  valid,  let  us  examine 
whether  the  new  law  creates,  in  substance  and  principle,  any  different  state 
of  affairs,  so  far  as  relates  to  the  question  of  constitutionality.  The  law  still 
says  that  the  sale  by  the  small  measure  shall  be  absolutely  prohibited.  The 
law  still,  in  substance  and  effect,  is  that  license  shall  be  granted  as  hereto- 
fore, if  the  public  good  requires  it.  It  must  be  assumed  that  the  legislature 
supposed  that  the  people  would  vote  for  what  they  deemed  to  be  the  public 
good,  and,  instead  of  being  content  with  the  certificate  of  12  men,  the  legis- 
lature deemed  it  prudent  and  judicious  that  those  to  whom  the  issuing  of 
license  is  intrusted  shall  be  informed  by  a  majority  vote  of  the  people  of  the 
county  whether  it  will  conduce  to  the  public  good  to  grant  the  license.  If 
the  new  law  had  provided  that  every  voter  should  say  upon  his  ballot  whether, 
in  his  opinion,  it  will  conduce  to  the  public  good  to  grant  license,  would  it  be 
any  clearer  that  the  legislature  intended  to  make  the  granting  of  license  to  de- 
pend upon  the  question  whether  it  is  for  the  public  good?  What  then  is  the 
distinction  between  the  old  law  and  the  new  law  in  this  respect?  In  neither 
does  the  legislature  decide  the  question  for  itself;  in  both  cases  it  commits 
this  question  to  others.  If  the  legislature  may  refer  the  question  of  the  pro- 
priety of  granting  license  in  the  one  case  to  a  small  number  of  the  people  to 
be  affected  by  it,  why  may  it  not  in  the  othei  case  refer  it  to  a  larger  number? 
What  limitation  is  there  upon  the  number  to  whom  it  shall  be  referred? 
What  difference  is  there  in  principle,  whether  the  opinion  of  those  to  whom 
the  reference  is  made  is  communicated  by  means  of  a  petition,  or  a  remon- 
strance, or  a  majority  ballot?  But  it  is  said  that  in  this  case,  under  the  ad- 
verse vote,  there  is  a  refusal  of  all  license,  while  in  other  cases  it  is  a  ques- 
tion how  many  licenses  shall  be  granted.  Concede  it;  but,  as  the  legislature 
may  absolutely  prohibit  license,  or  repeal  the  license  laws,  what  difference  is 
there  in  principle?  If  the  legislature  may  refer  to  another  tribunal  the  ques- 
tion whether  it  is  wise  to  grant  license  to  some  persons,  and  not  to  others, 
what  obstacle  is  there  to  the  reference  to  a  like  tribunal  to  determine  whether 
it  is  wise  to  grant  license  in  any  case?  There  cannot  be  any  difference  in 
principle,  conceding,  as  we  must,  that  the  legislature  may  lawfully  prohibit 
all  license.  The  difference  in  the  effect  of  these  laws  that  one  prevents  some 
licenses,  and  the  other  prevents  more  or  all  licenses,  is  altogether  too  slender 
and  unsubstantial  a  distinction  to  justify  judicial  interference  with  legislative 
action.  In  my  opinion  the  law  is  a  complete  law  in  itself;  as  complete,  at 
least,  as  the  old  law  in  this  particular.  It  is  unchanged  by  the  vote  of  the 
people.  Before  the  vote,  the  sale  by  retail  is  prohibited.  After  the  vote,  it 
is  still  prohibited.  Before  the  vote,  it  authorizes  license,  when  it  is  indicated 
by  a  majority  vote  that  it  is  for  the  public  good.  After  the  vote,  the  law  is 
the  same.  The  gi*anting  of  the  license  as  under  the  old  law  is  exercised  only 
when  the  tribunal  selected  by  the  law-maker  decides  upon  the  expediency  of 
doing  so.  The  right  of  the  legislature  to  refer  that  question  in  the  one  case 
must  involve  the  right  to  refer  it  in  the  other.  And  here  it  may  not  be  in- 
appropriate to  call  the  attention  of  those  expounders  of  the  constitution  who 
so  confidently  set  up  their  theories  and  assertions  to  ovei*throw  laws  of  this 
character  to  an  act  of  congress  passed  March  3,  1887.    St.  U.  S.  1885-87,  p. 
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475.  It  is  an  act  authorizing  the  president,  when  he  is  satisfied  that  certain 
acts  of  hostility  have  been  committed  against  our  fisliermen,  not  oniy  to  put 
in  force  certain  provisions  in  said  act  contained  against  the  advei*sary,  but 
also  authorizes  him,  in  his  discretion,  to  qualify  and  limit  the  application  of 
the  provisions  of  the  act,  and  makes  the  violation  of  the  president's  proclama- 
tion a  misdemeanor,  punishable  by  fine  and  imprisonment.  I  do  not  commit 
myself  to  the  competency  of  this  federal  legislation  in  its  entire  scope,  but  re- 
fer to  it  to  show  how  a  body  of  men,  containing  lawyers  of  eminent  ability 
familiar  with  constitutional  principles,  have  exercised  the  legislative  preroga- 
tive. 

Secondly,  The  validity  of  this  law  maybe  rested  securely  upon  the  right 
of  the  legislature  to  delegate  the  powers  of  local  government  to  political  sub- 
divisions of  the  state.  The  capacity  to  grant  such  legislative  powers,  com- 
monly called  "police  powers,"  to  municipal  corporations,  is  admitted.  The 
distinction  is  suggested  that  the  by-laws  and  ordinances  of  local  governments 
have  not  tlie  force  or  effect  of  laws;  that  they  must  be  reasonable;  and  are 
subject  to  be  set  aside,  on  certiorari,  by  the  courts.  To  this  I  cannot  assent. 
The  rule  in  this  respect  is  correctly  and  accurately  slated  by  Mr.  Justice  Depue, 
in  Uaynes  v.  City  of  Cape  May,  50  N.  J.  Law,  55,  13  Atl.  Uep.  231,  in  this 
way:  ** A  grant  of  power  to  a  municipal  corporation  to  legislate  by  ordinance 
on  enumerated  subjects  connected  with  municipal  affairs  is  in  addition  to  the 
power  of  making  by-laws,  which  is  incidental  to  the  creating  a  corporation. 
8tate  V.  Morristown,  33  N.  J.  Law,  57.  The  court  will  inquire  into  the  rea- 
sonableness of  ordinances  passed  by  a  municipal  body  under  legislative  au- 
thority, when  the  powers  granted  are  ej^ressed  in  terms  which  are  general 
and  indefinite.  But  when  the  legislature  has  defined  the  delegated  powers, 
and  prescribed  with  precision  the  penalties  that  may  be  imposed,  an  ordinance 
within  the  delegated  limit  cannot  be  set  aside  as  unreasonable. "  Again,  it  is 
said  tlmt  the  right  of  the  legislature  to  delegate  police  powers  has  its  origin  in 
the  common  law  of  England,  under  which  the  king,  by  his  royal  charter, 
erected  the  municipalities,  and  that  such  delegation  can  now  be  made  by  the 
legislature  only  to  the  extent  sanctioned  by  settled  usage  at  the  time  our  state 
constitution  was  adopted.  Ko  argument  can  safely  be  founded  upon  the  con- 
ditions which,  in  fhis  respect,  existed  at  common  law.  At  the  time  of  the 
adoption  of  the  constitution  the  people  of  Kew  Jersey  were  sovereigns.  All 
the  powei*s  which  had  resided  in  the  king  of  England,  Great  Britain  passed  to 
them,  with  the  absolute  right  to  govern  themselves.  When,  in  the  exercise  of 
their  sovereignty,  they  adoped  a  written  constitution  distributing  the  powers 
of  government,  the  right  to  legislate  in  its  entire  scope  passed  to  the  legislative 
bodies  which  the  people  erected.  No  legislative  capacity  was  reserved  to  the 
people  themselves,  and  no  provision  was  made  that  any  part  of  the  legislative 
function  might  be  delegated.  We  must  look  for  the  origin  of  the  right  to 
delegate  these  legislative  powers  not  in  the  name  of  the  political  district,  nor 
in  the  condition  of  the  people  to  which  they  were  committed.  That  might 
have  created  a  necessity  forthe  delegation,  but  could  not  have  conferred  upon 
the  law-maker  the  right  to  make  it.  Its  true  foundation  is  in  the  fact  that  it 
must  have  been  deemed,  in  general  acceptance,  the  exercise  of  one  of  the  legit- 
imate functions  of  legislation  to  grant  these  powers  to  political  subdivisions 
of  the  state  at  the  will  of  the  legislature.  There  is  no  more  right  inherent  in 
a  city  than  in  a  county  to  have  these  powers  bestowed  upon  it.  If  there  is, 
then  the  legislature,  having  absolute  power  to  create  a  city  co-extensive  with 
county  li  nes,  can  by  its  own  act  enlarge  its  powers  under  the  constitution.  The 
mistake  is  in  assuming  that  the  legislative  capacity  is  dependent  upon  and 
inseparable  from  the  character  of  a  political  subdivision  of  territory,  which  it 
can  at  will  create  or  extinguish.  The  power  of  the  legislature  springs  solely 
from  the  character  of  the  grant.  But  it  is  said  that,  if  the  legislatui*e  may 
grant  this  power  to  counties,  all  legislative  function  may  be  referred  back  to 
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the  people.  The  limitation  upon  legislative  power  is  in  the  subject  itself,  and 
not  in  the  nature  or  character  of  the  political  subdivision  of  the  state  to  which 
the  grant  is  made.  Can  the  right  to  declare  what  the  law  of  attachment  shall 
be,  or  how  the  action  of  ejectment  shall  be  conducted,  or  what  the  law  3f 
descent  shall  be,  be  committed  to  a  city  any  more  than  to  a  county?  Hitherto 
the  right  to  delegate  has  been  restricted  to  such  powers  in  the  nature  of  police 
powers  as  are  necessary  to  local  government,  among  which  the  control  of  the 
liquor  trathc  is  included.  The  legislature  is  omnipotent  to  grant  these  powers 
to  political  divisions  of  the  state  now  existing  or  to  be  created  by  it.  Again, 
it  is  said  that  counties  are  not  in  a  condition  to  receive  such  powers.  Why 
not?  What  condition  is  necessary  in  this  case  except  the  legislative  will  to 
give  the  power,  and  the  machinery  necessary  to  the  execution  of  it  by  the 
county  ?  Those  portions  of  our  territory  which  have  been  erected  by  legisla- 
tion into  townships  and  cities  did  not  become  susceptible  of  accepting  such 
grants  by  anything  which  inhered  in  them  as  mere  parts  of  the  state's  domain 
before  any  powers  were  bestowed.  From  time  to  time  the  legislature  gave 
them  such  powers  as  it  elected.  It  was  competent  to  grant  oue  power*  and 
to  withhold  all  others,  or  to' grant  any  number,  and,  after  granting, -to  revoke 
them.  Subdivisions  of  the  state  may  now  be  created  and  endowed  with  ca- 
pacity for  self-government  simply  by  act  of  the  legislature,  providing  that 
any  portion  of  territory  it  may  select  shall  exercise  one  or  more  such  powers. 
It  is  essential  only  that  legislation  be  general  as  to  powers  granted.  Where 
is  the  restraint  as  to  the  territory  over  which  the  legislative  power  shall  ex- 
tend? If  the  legislature  deemed  it  expedient  to  secure  uniformity,  could  it 
not  give  to  every  county  in  thestate^the  right  to. regulate  the  liquor  traffic,  or 
the  police  department,  or  the  sanitary  laws  for  the  whole  county,  and  with- 
draw those  powers  from  the  political  subdivisions  of  the  county?  What  hin- 
ders, since  it  must  be  admitted  that  the  legislature  may  make  the  city  and 
county  lines  co-extensive  and  co-incident?  The  power  of  the  legislature 
under  tlie  constitution  cannot  depend  on  the  capacity  of  a  political  division 
of  the  state  to  receive  the  authority  in  question,  since  that  capacity  can  be 
given  to  it  at  the  will  of  the  legislature.  A  constitutional  limitation  upon 
the  power  of  the  legislature  cannot  arise  out  of  a  condition  which  the  l^is- 
lature  itself  uiay  remova  As  well  might  we  assert  that  the  power  that  ar- 
rests a  ball  in  its  falling  through  the  air  proceeds  from  the  ball  itself.  The 
bestowal  of  powers  upon  a  county  which  had  no  means  of  executing  them, 
might  prove  an  abortive  measure;  but  it  would  not  be  unconstitutional.  The 
granted  powers  would  lie  dormant  until  further  legislation  enabled  the  county 
to  use  them.  I  am  unwilling  to  adopt  a  view  so  narrow.  The  extent  of  the 
legislative  prerogative  cannot  be  dependent  upon  the  names  which  the  legis- 
lature itself  gives  to  localities,  nor  is  it  of  such  a  nature  that  it  can  beii^creased 
or  decreased,  added  to  or  diminished,  by  the  legislature  itself.  The  power  of 
the  legislature  must  at  all  times  be  the  same.  To  assert  that  the  legislative 
power  iloes  not  exist,  and  cannot  be  exercised,  before  the  county  is  erected  by 
legislation  into  a  city,  but  that  it  may  be  exercised  afterwards,  is  constitution 
making,  and  not  Interpretation  of  the  constitution.  I  am  unable  to  find  any- 
thing in  the  fundamental  law. or  in  reason  which  forbids  the  law-maker  to  be- 
stow upon  the  people  of  the  county  the  right  to  exercise  all  powers  of  local 
government  within  the  county  limits,  to  the  exclusion  of  all  other  political 
bodies,  and  without  changing  the  name  from  county  to  city.  Hence,  if  all 
police  powers  may  be  granted  or  delegated  to  the  county,  some  may  be  granted, 
and  others  withheld;  the  greater  includes  the  less.  The  extent  to  which  the 
delegation  shall  be  made  lies  wholly  within  the  legislative  discretion. 

The  true  basis  of  the  legislative  right  to  delegate  these  powers  is,  as  I  have 
said,  in  the  fact  that  it  has  always  been  recognized  as  a  legitimate  part  of  the 
legislative  function,  as  well  as  a  duty  in  harmony  with  the  spirit  of  our  in- 
stitutions, to  enable  the  people,  in  whom  all  power  ultimately  resides,  to  con- 
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trol  the  police  powers  in  communities  for  themselves.  The  expression  of  the 
legislative  wilt  in  due  form,  that  the  power  shall  be  conferred  is  in  itself  a 
law.  The  legislature  itself  must  grant  the  power,  and  it  cannot  disable  itself 
of  the  right  to  revoke  it.  It  cannot  delegate  to  the  voters  of  Mercer  county 
the  power  to  determine  whether  the  city  of  Newark  or  the  city  of  Trenton 
shall  be  endowed  with  the  capacity  to  govern  its  peoplOi  That  question  must 
be  committed  to  thei  district  within  which  the  law  is  to  operate.  In  Paterson 
V.  Society^  24  N.  J.  Law,  385,  this  distinction  is  clearly  presented  by  Chief 
Justice  Green.  He  there  says:  ''Had  the  question  been  submitted  to  the 
people  of  the  state  or  of  the  county  of  Passaic,  whether  it  whs  expedient  for 
the  legislature  to  grant  a  city  charter  to  the  township  of  Paterson,  and  tlie  op- 
eration of  the  law  Imd  been  made  to  depend  on  tiiat  election,  the  constitu- 
tional difficulty  wouM  have  been  fairly  presented."  Instances  are  not  want- 
ing in  which  powers  of  this  character  have  been  delegated  to  the  counties  and 
townships.  Examples  of  the  latter  are  so  numerous  that  it  is  not  necessary 
to  particularize.  As  early  as  February  28,  1714,  an  act  was  passed  "author- 
izing the  election  of  two  freeholders  in  every  town,  and  providing  that  the 
freeholders  so  chosen,  and  the  justices  of  the  peace,  should  meet  and  consti- 
tute the  governing  board  of  the  county.  Allin.  Laws,  14.  The  act  of  1743 
(Allin.  Laws,  128)  gives  power  to  the  chosen  freeholders  of  any  county,  in 
conjunction  with  three  justices  of  the  peace,  to  order  the  raising  of  money  to 
build  jails  and  bridges.  The  board  of  freeholders  of  the  county  had  long  been 
an  incorporated  body,  exercising  these  and  other  like  powers  without  the  in- 
tervention of  the  justices.  The  general  road  board  act  provides  that  on  appli- 
cation of  25  freeholders  and  tax-payers  to  the  board  of  chosen  freeholders  of 
the  connty,  such  board  shall,  if  they  shall  deem  it  proper,  cause  it  to  be  sub- 
mitted to  the  legal  voters  of  the  county,  whether  a  road  board  shall  be  estab- 
lished. The  acts  establishing  county  boards  of  health  are  further  examples  of 
similar  law-making.  All  the  powers  exercised  by  the  counties  are  of  a  gov- 
ernmentsil  character.  But  why  multiply  instances  of  like  legislation.  The  del- 
egation of  the  liquor  traffic,  to  be  controlled  and  regulated  by  the  constituted 
authorities  for  and  within  the  limits  of  the  entire  county,  has  all  the  sanction 
of  venerable  usage.  So  far  as  usage  goes,  the  argument  as  between  town- 
ships and  counties  is  in  favor  of  the  latter.  Among  the  earliest  laws  in  our 
state  are  those  committing  the  subject  of  license  in  each  county  to  the  county 
court,  to  be  dealt  with  on  the  recommendation  of  specified  persons,  and  very 
soon  afterwards  requiring  the  certificate  of  12  freeholders.  When  these  laws 
were  first  promulgated,  and  for  a  long  period  thereafter,  the  judges  of  the 
court  of  common  pleas  consisted  of  the  justices  of  the  peace  of  the  county. 
They  were  appointed  under  the  old  constitution,  by  the  legislature  in  joint 
meeting;  but  they  acted  in  their  official  capacity  for  the  people  of  the  county. 
The  argument  is  just  as  strong  as  if  they  had  been  elected  by  the  popular 
vote,  as  they  now  are.  The  duty  these  judges,  were  charged  with,  was  a  duty 
for  the  people  of  the  county,  which  did  not,  in  this  regard,  require  the  per- 
formance of  a  judicial  act.  It  might  with  equal  propriety  have  been  commit- 
ted to  the  boai-d  of  chosen  freeholders,  or  to  any  other  board  created  by  the 
legislature.  It  may  now  be  intrusted  to  such  a  board.  In  our  municipalities 
it  is  commonly  referred  to  the  city  council,  or  to  an  excise  board.  The  extent 
to  which  this  subject  was  committed  to  the  county  is  wholly  immaterial  to 
this  branch  of  the  case..  The  controlling  point  is  that,  in  effect,  the  power 
was  delegated  to  the  people  of  the  county,  to  be  exercised  by  them,  and  for 
them,  through  those  acting  for  them.  Until  a  recent  date  all  the  general 
laws  of  the  state  have  regulated  this  subject  by  counties,  and  not  by  cities  or 
townships.  Although  I  deem  the  county  to  be  a  public  corporation,  it  Is  im- 
material to  show  that  it  is  so  in  the  strict  sense.  It  is  enough  that  it  is  capa- 
ble of  exercising  the  grant  of  power,  or,  if  without  the  means  of  doing  so, 
that  the  requisite  means  to  that  end  shall  be  coupled  with  the  grant.    It  is 
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quite  too  late,  therefore,  to  draw  a  line  on  this  idea,  which  cannot  be  over* 
stepped  by  the  law-giver.  An  examination  of  the  authorities,  and  the  careful 
reflection,  which  a  subject  of  such  importance  merits,  have  led  me  toth&con- 
elusions  which  I  have  announced.  The  cases  will  be  found  by  reference  to 
those  before  cited.  They  are  too  numerous  to  be  analyzed  and  discussed 
within  the  reasonable  limits  of  an  opinion  of  this  court.  They  present  views 
of  judges  of  ability,  on  either  side,  of  the  questions  involved  in  this  contro- 
versy, and  they  cannot  be  reconciled.  This  court  concurs  in  the  views  ex- 
pressed by  our  supreme  court  in  State  v.  Common  Pleas,  36  N.  J.  Law,  72, 
which  has  stood  for  years  unquestioned,  as  to  the  law  of  the  state.  At  every 
step  of  this  discussion,  we  are  confronted  with  the  rule,  which  has  become 
axiomatic,  that,  when  we  are  in  doubt  as  to  the  constitutionality  of  a  law,  we 
must  resolve  the  doubt  in  favor  of  its  validity.  With  the  long  array  of  adju- 
dications by  learned  judges  upon  both  sides  of  the  questions  involved,  and  the 
forcible  presentation  of  the  diverse  views  of  the  able  counsel  engaged  in  the 
argument  of  this  cause,  we  may  well  be  left  in  doubt,  and  be  led  to  pause  be- 
fore we  interpose  the  arm  of  the  court  to  overthrow  the  action  of  the  legis- 
lature. Whether  it  is  admissible  to  delegate  control  of  the  liquor  trafiSc  to  all 
the  people  of  the  state  in  one  body,  is  obviously  a  different  question.  When 
we  speak  of  the  powers  of  local  government,  it  seems  to  be  necessarily  im- 
plied that  they  are  powers  committed  to  subdivisions  of  the  state.  Local  gov- 
ernment signifies  government  by  the  several  parts  of  the  state,  each  part  for 
itself.    Under  the  constitution  counties  are  indestructible. 

The  question  remains  to  be  considered  whether  this  legislation  is  special 
and  local,  and  therefore  in  contravention  that  "the  legislature  shall  not  pass 
private,  local,  or  special  laws  regulating  the  internal  affairs  of  towns  and 
counties.  *'  The  argument  is  that  this  law  produces  different  results  in  differ- 
ent counties,  dependent  upon  the  vote  for  or  against  the  sale  of  liquors,  and 
that  thus  the  legislature,  by  the  indirect  mode  of  submitting  this  matter  to 
the  popular  vote,  accomplishes  what  it  could  not  do  by  direct  legislation,  viz., 
it  makes  the  law  in  one  county  to  differ  from  that  in  another.  This  is  the 
same  argument  hereinbefore  considered,  presented  in  another  form,  against 
the  validity  of  this  law,  viz.,  that  this  is  not  a  law;  that  the  legislature  did  not 
make  the  law ;  that  the  vote  makes  the  law;  and  that  the  law  varies  with  the 
vote.  This  error  underlies  this  entire  argument.  It  assumes  what  I  have 
denied. — that  the  law  is  not  complete  in  itself.  If  a  complete  law  when  it  left 
the  Iiands  of  the  legislature,  it  is  general.  It  is  the  same  law  for  all,  and 
equally  within  the  grasp  of  the  people  of  each  and  every  county  to  apply  and 
enforce  it  at  will.  But  I  will  not  content  myself  with  this  answer.  In  es- 
tablishing legal  principles,  and  especially  in  expounding  constitutional  law, 
we  must  look  at  the  results  which  will  follow  from  the  views  we  adopt.  This 
is  a  legitimate,  and  universally  accepted  line  of  argument.  The  grounds  •re- 
lied upon  to  prove  that  the  legislature  has  transcended  its  power  in  this  in- 
stance will  equally  denounce  as  void  the  law  providing  for  county  road  boards, 
the  act  enabling  city  councils  to  establish  excise  boards,  the  Martin  act,  and 
others  of  the  same  general  character.  The  latter  act  becomes  applicable  only 
by  its  adoption  by  the  common  council  of  any  city,  or  upon  petition  of  a  speci- 
fied number  of  tax-payers.  These  laws,  it  is  true,  have  not  passed  the  test 
of  judicial  scrutiny,  and  it  may  therefore  be  said  that  they  are  of  doubtful 
constitutionality,  and  that  one  doubtful  law  cannot  be  relied  upon  as  a  safe 
prop  to  the  validity  of  another  law  of  the  like  character.  Let  us  recognize 
the  force  of  this  answer.  I  shall  not  argue  that  several  doubts  make  a  cer- 
tainty. In  my  judgment  it  is  not  difiScult  to  demonstrate  the  fallacy  of  this 
argument,  that  this  is  a  special  law.  Let  us  see.  The  argument  is  that, 
under  this  law,  the  effect  will  be  to  prohibit  license  in  Mercer  county,  if  the 
vote  is  adverse,  and  to  allow  license  in  Essex  county,  if  the  vote  is  favorable; 
that  an  express  act  of  the  legislature  that  there  shall  be  license  in  Mf  rcei*,  and 
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shall  not  in  Essex,  would  be  a  special  law»  and  therefore  this  law,  which  has 
the  same  effect,  must  likewise  be  special.  This  reasoning  will  render  abso- 
lutely void  any  law,  general  in  form,  which  the  most  astute  mind  can  draw, 
authorizing  every  municipal  government  in  the  state  to  regulate  and  prohibit 
the  sale  of  intoxicating  liquors.  Under  such  a  law  the  city  of  Trenton  might 
prohibit  license,  while  the  city  of  Newark  would  leave  the  traffic  practically 
unrestrained.  In  applying  such  a  law  the  greatest  diversity  might  exist  in 
different  localities.  Such,  in  fact,  is  the  present  condition  under  existing 
municipal  laws.  The  legislature  could  not  lawfully  enact  that  license  shall 
be  prohibited  in  the  city  of  Trenton,  and  shall  not  be  prohibited  in  the  city  of 
Newark,  and  therefore  the  law  granting  to  municipal  governments  the  power 
of  control  over  this  subject  is  void.  That  cannot  be  done  by  indirection 
which  cannot  be  done  by  direct  enactment.  The  error  lies  in  charging  to  the 
law  the  diversity,  which  is  attributable  only  to  the  different  modes  in  which 
the  various  communities  elect  to  govern  themselves  under  the  delegated  pow- 
ers. These  laws  authorizing  the  people  to  govern  themselves  are  enabling 
acts, — acts  which  enable  localities  to  govern  themselves  according  to  their  own 
will.  If  diversity  in  the  mode  in  which  they  govern  themselves  under  such 
laws  condemns  the  law  as  special,  then  it  is  manifest  that  it  is  incompetent 
for  the  legislature  to  delegate  by  general  law  the  powers  of  local  government. 
The  delegation  of  this  police  power  necessarily  implies  the  right  to  each  polit- 
ical district  to  regulate  it  in  its  own  way,  or  to  prohibit  it.  If  the  law  must 
be  absolute,  unconditional,  and  peremptory;  if  it  must  hold  all  to  a  like  use 
of  it, — it  is  not  a  delegation  of  any  authority.  The  very  object  of  delegating 
these  powers  is  to  enable  the  local  governments  to  make  such  diverse  laws  as 
they  may  deem  expedient.  Otherwise  the  delegation  is  abortive.  The  in- 
hibition in  the  constitution  is  not  intended  to  secure  uniformity  in  the  exer- 
cise of  delegated  police  powers,  but  to  forbid  the  passing  of  a  law  vesting  in 
one  town  or  county  a  power  of  local  government  not  granted  to  another.  If 
one  town  or  county  was  excepted  from  the  operation  of  this  law,  it  would  be 
special  and  local.  Under  it  one  county  or  town  has  neither  greatei  nor  less 
power  than  every  other,  nor  does  such  power  differ  in  any  respect.  The  au- 
thority granted  is,  in  every  aspect  of  it,  the  same;  it  may  be  exercised  in  a 
different  way  or  the  same  way.  An  argument  so  totally  destructive  of  the 
power  to  legislate  in  any  form  for  the  political  subdivisions  of  the  state,  must 
be  rejected  as  an  utter  fallacy.  The  law,  in  my  judgment,  is  unquestionably 
a  general  law.  The  quality  of  uniformity  in  result  co-exists  with  the  right 
of  self-government  in  various  sections  of  the  state. 

The  constitutionality  of  that  part  of  the  statute  which  relates  to  the  order- 
ing of  an  election,  is  also  assailed  in  two  particulars.  One  particular  is  pre- 
sented in  an  argument  thus :  The  law  enacts  that  under  certain  circumstances 
an  election  shall  be  held;  that  a  circuit  judge  shall  determine  whether  those 
circumstances  have  arisen;  that  this  determination  will  be  a  judicial  act;  and 
that  the  interposition  of  this  judicial  '*act  between  the  passage  of  the  law  and 
its  execution  renders  it  unconstitutional;  that,  if  judicial  action  is  necessary 
to  establish  some  point  before  it  can  be  executed,  then  the  act  is  unconstitu- 
tional. "  I  am  unable  to  see  any  force  in  this  argument.  The)  test  of  con- 
stitutionality thus  contended  for  seems  to  exclude  every  criminal  statute;  or, 
to  take  more  similar  instances,  it  would  exclude  statutes  which  provided  that, 
on  forfeiture  of  his  office  by  any  officer,  a  special  election  should  be  held  to 
choose  his  successor,  or  if,  in  a  contested  election  case,  it  should  be  determined 
that  no  person  was  duly  elected,  a  new  election  should  be  ordered.  Yet  I 
think  it  has  never  been  surmised,  that  there  was  any  unconstitutional  feature 
in  these  legal  conditions.  Such  laws  are  valid.  The  other  particular  is  that 
for  the  judge  to  order  an  election,  and  set  the  day  on  which  it  shall  be  held, 
violates  article  3  of  the  constitution,  which  says:  "The  powers  of  govern- 
ment shall  be  divided  into  three  distinct  departments,— the  legislative«  execu- 
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tive,  and  Judicial;  and  no  person  or  persons  belonging  to  or  constituting  one 
of  these  departments  shall  exercise  any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  as  herein  expressly  provided."  One  counsel  in- 
sists that  '*the  naming  of  the  day  is  an  act  of  legislation;"  another,  that  the 
ordering  of  an  election  is  "a  power  properly  belonging  to  the  legislative  and 
executive  departments  of  the  government."  The  inability  of  counsel  to  agree 
upon  the  proper  classification  of  this  power  indicates  the  weakness  of  the  argu- 
ment. They  both  disregard  the  fact  that  there  are  many  powers  of  govern- 
ment, speaking  generally,  which  do  not,  in  a  constitutional  sense,  properly 
belong  to  either  of  the  departments  mentioned.  This  constitutional  clause 
relates  only  to  those  powers  which  by  the  constitution  itself  are  assigned  to, 
or  which  in  their  nature  perlain  to,  one  of  these  departments  exclusively. 
Thus,  I  presume  the  chancellor  could  not  be  authorized  to  act  as  governor  in 
case  of  the  death  of  the  governor,  the  pi-esident  of  the  senate,  and  the  speaker 
of  the  house  of  assembly;  and  the  senator  of  each  county  could  not  be  author- 
ized to  hold  the  circuit  ooui*t  during  the  recess  of  the  legislature.  But  there 
is  a  multitude  of  governmental  duties  which  have  never  been  and  can  not  pos- 
sibly be  performed,  either  by  the  legislature  or  by  the  governor,  and  which 
are  certainly  not  prescribed  by  the  constitution  to  the  judiciary.  Yet  the  con- 
stitution vests  all  the  legislative  power  of  which  it  here  speaks  in  the  senate 
and  general  assembly,  all  of  the  executive  power  in  the  governor,  and  all  the 
Judicial  power  in  the  courts.  The  conclusion  is  inevitable  that  this  multitude 
of  duties  was  regarded  as  lying  outside  of  what  were  termed  the  powers  pr(^ 
erly  belonging  to  the  executive,  legislative,  and  judicial  departments,  and  was 
left  by  the  constitution  to  be  discharged  in  such  mode  as  the  law  should  pro- 
vide. For  instance,  contracts  may  be  and  are  made  on  behalf  of  the  state  by 
the  legislature,  the  executive,  or  the  judicial  department.  Each  of  these  de- 
partments appoints  the  Incumbents  of  statutory  offices.  The  governor  and 
chief  justice  act  together  on  various  commissions;  and  in  divera  other  respects 
one  depailment  exercises  authority  which  might  as  well  have  been  devolved 
by  statute  upon  another.  There  is  no  reason  for  denying  that  the  mere  order- 
ing of  a  special  election,  when  the  conditions  exist  which  legally  require  it, 
and  the  setting  a  day  for  holding  it,  are  included  in  this  large  class  of  acts 
which  may  be  performed  indifferently  by  any  department  to  which  legislative 
discretion  may  assign  them.  Ever  since  the  present  constitution  was  adopted 
the  power  to  order  a  special  election  to  fill  vacancies  in  the  legislature,  and  fix 
a  day  therefor,  has  been  lodged  without  question  in  the  house  where  the  va- 
cancy existed,  or  in  the  governor,  according  to  circumstances.  If  this  power 
"properly  belonged"  by  the  constitution  to  either,  the  other  could  not  exercise 
it.  A  similar  power  with  regard  to  a  vacancy  in  the  office  of  sheriff  was  for 
many  years  reposed  in  the  common  pleas.  Nixon,  Dig.  ^'Sheriffs,"  §§  10, 33. 
In  this  respect  the  act  is  valid. 

The  remaining  objections  relate  to  the  mode  in  which  the  act  has  been  pur- 
sued. Firstf  that  the  judge  ordering  the  election  failed  to  have  notice  of  the 
application  to  him  published  in  each  newspaper  in  the  county  entitled  to  pub- 
lish the  laws,  as  the  statute  requires:  the  contention  of  counsel  being  that  no 
newspapers  become  entitled  to  publish  the  laws  until  they  are  designated  for 
that  purpose  by  the  governor  and  comptroller,  and  that  no  designation  has 
yet  been  made.  It  Is  a  sufficient  answer  to  this  note  that  the  judge's  order  re- 
cites that  the  notice  had  been  published  in  all  the  newspapers  entitled  to  pub- 
lish the  laws  in  the  county;  that  the  supreme  court  has  affirmed  this  order;  and 
that  there  is  nothing  before  us  to  show  that  the  adjudication  of  fact  contained 
in  this  affirmance  was  erroneous  in  law.  But,  besides  this,  the  publication  in 
all  the  newspapers  among  which  the  governor  and  comptroller  must  make 
their  selection,  is  a  compliance  with  the  statute.  Th^second  objection  is  that 
the  judge  ordered  the  election  to  be  held  on  Wednesday,  while  the  general  act 
to  regulate  elections  requires  all  special  elections  to  be  held  on  Tuesday.    He- 
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Tision,  p.  862.  8  139.  We  thfnk  the  statute  under  review  does  not  adopt  this 
clause  of  the  election  law.  Those  provisions  of  that  act  which  regulate  the 
manner  of  holding  the  election,  which  prescribe  the  duties  and  compensation 
of  the  election  offcera,  and  the  penalties  of  misconduct,  are  expressly  adopted 
for  the  purposes  of  the  election  to  be  held  under  this  statute;  but  the  day  is 
to  be  fixed  by  the  judge  himself,  without  any  other  limitation  than  that  it 
shall  not  be  within  GO  days  of  any  general  election  in  the  county,  nor  less  than 
three  months  nor  more  than  six  months  from  the  date  of  the  order.  No  in- 
firmity being  found  in  the  legislative  act  so  far  as  it  relates  to  these  cases, 
nor  in  the  proceedings  below,  the  judgment  of  the  supreme  court  in  both  cases 
should  be  affirmed. 

CcLse  of  Paul :  Bbaslet,  O.  J.,  and  Dbpue,  Bixok,  Magis,  and  Souddbb, 
Justices,  and  Cjlement  and  Paterson,  JJ.,  concurring. 

McGiLL,  Ch.,  and  Knapp  and  Bbbd,  Justices,  and  Bbown,  Cole,  Mo- 
Gregor,  and  Wbttaker,  JJ.,  dissenting. 

Ctxseo/Hart:  Unanimously  affirmed. 

Bbed,  J.,  (dissentinff.)  I  assume  as  my  first  proposition  that  the  legisla- 
ture, to  whose  judgment,  wisdom,  and  patriotism  the  high  prerogative  of  legis- 
lation has  been  intrusted  by  the  constitution,  cannot  relieve  itself  of  the  respon- 
sibility by  choosing  other  agencies  upon  which  the  power  shall  be'devolved; 
nor  can  it  substittH;e  the  judgment,  wisdom,  or  patriotism  of  any  other  body 
for  that  to  which  alone  the  people  have  seen  fit  to  confide  this  sovereign  trust. 
CkK>ley,  Const.  Lim.  116.  This  principle  has  become  so  firmly  intrenched  in 
the  jurisprudence  of  this  country,  and  lias  been  so  authoritatively  r^ognized 
by  the  courts  of  this  state,  that  discussion  of  it  would  be  profitless.  City  of 
Patet'son  v.  Society,'2i  N.  J.  Law,  385;  State  v.  Commiasioiiera,  S7  N.  J. 
Law,  12. 

My  next  proposition  is  that  the  submission  to  the  people  of  the  state  of  the 
question  whether  a  statute  framed  by  the  legislature  shall  be  operative  or  in- 
operative, is  a  delegation  of  legislative  power.  This  seems  to  me  so  obvious 
that,  had  not  some  learned  judges  announced  a  contrary  view,  I  should  not 
have  thought  it  a  question  open  for  discussion.  One  of  the  processes  of  rea^ 
soning  by  which  these  judges  reach  their  result  is  based  upon  what  I  shall 
hei^eafter,  for  brevity,  style  the  "contingency  theory."  It  is  admitted,  say 
they,  that  a  statute  may  be  passed  to  take  effect  upon  a  contingency,  there- 
fore the  contingency  may  as  well  be  a  popular  vote  of  approval  or  disapproval 
of  the  legislation,  as  any  other  uncertain  future  event.  Kow,  it  is  of  course 
entirely  settled  that  tlie  legislature  can  pass  an  act  to  take  effect  upon  the  oc- 
eurrence  of  a  future  event, — upon  an  anticipated  condition  of  affairs  to  arise 
in  the  future.  The  provision  of  the  legislature  is  constantly  called  into  action 
to  meet  the  condition  of  facts  which  may  arise  in  the  future.  Congress  passes 
an  act  concerning  the  revenue,  which  shall  be  dependent  for  its  operation  upon 
what  some  other  nation  does  in  regard  to  the  same  matter.  A  state  legisla- 
ture passes  an  act  that  counties  may  subscribe  for  railroad  stock  whenever 
two-thirds  of  said  stock  has  been  taken  by  private  subscription,  or  to  donate 
$15,000  to  a  monument  fund  whenever  the  same  sum  has  been  raised  by 
private  subscription.  Thes^  are  all  legitimate  contingencies,  because  they 
involve  no  confiict  with  any  organic  law.  But  a  statute  which,  by  its  terms, 
becomes  operative  upon  a  contingency  which  would  result  in  a  lottery,  would 
be  palpably  void;  and  for  the  same  reason  a  statute  to  take  effect  upon  a  con- 
tingency that  left  the  very  existence  of  the  law  dependent  upon  the  volition 
of  some  person  or  persons  other  than  the  legisMure,  so  as  to  involve  a  dele*' 
gatlon  of  the  law-making  function,  encounters  an  implied  constitutional  prin- 
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eiple,  and  for  tbat  reas<Hi  it  is  void.  The  argument,  therefore,  that  because 
an  act  of  the  legislature  may  be  framed  .to  meet  a  contingent  state  of  affairs, 
therefore  all  acts  designed  to  take  effect  upon  ^  contingent  event  are  good,  is 
not  tenable.  If  the  contingency  runs  counter  to  a  rule  of  public  policy  or  of 
constitutional  prohibition,  it  must  give  way  to  the  higher  law;  The  differ- 
ence between  statutes  based  upon  a  valid  contingency  and  those  based  upon  a 
contingency  void  as  a  delegation  of  legislative  power,  may,  I  think,  be  clearly 
stated.  The  firat  is  a  statute  ordaining  a  fixed  rule  of  civil  conduct  applying 
to  a  certain  prescribed  condition  of  fact,  which  may  arise  infuturo.  The  last 
is  a  statute  which  lesives  to  the  people  the  power  to  say  whether,  when  such 
a  rule  has  been  enacted,  it  shall  ever  become  operative.  One  leaves  the  rule 
a  law  ready  to  operate  upon  the  subject-matter  whenever  it  arises;  the  other 
leaves  it  to  another  will  to  say  whether  the  rule  shall  ever  be  a  law.  Now, 
take  any  of  the  instances  of  legislation  dependent  upon  a  contingency,  which 
has  received  judicial  sanction,  and  I  am  confident  it  can  be  placed  in  the 
former  class.  The  case  of  Tlie  Aurora^  7  Granch,  882,  is  a  stock  case  of  those 
who  hold  the  contingency  theory.  Congress  had  passed  a  law  forbidding  the 
importations  by  England  and  France.  One  of  the  sections  provided  that  the 
president,  in  case  either  England  or  France  should  revoke  her  edicts,  should 
declare  the  same  by  proclamation,  after  which  trade  might  be  renewed.  The 
operative  force  of  this  act  is  said  to  depend  upon  the  will  of  the  president. 
But  it  does  not.  It  depends  upon  a  future  condition  of  affairs,  namely, 
whether  England  or  France,  or  both,  do  or  do  not  permit  us  to  trade  with 
them.  The  proclamation  of  the  president  is  only  a  notice  of  such  change  of 
condition  upou  the  existence  of  which  alone  the  law  depended.  If  the  opera- 
tion of  the  law  had  been  left  to  the  absolute  discretion  of  the  president,  it 
would  have  been  a  delegation  of  legislative  power.  Judge  Cooley  has  inti- 
mated another  ground  upon  which  he  thought  it  might  be  possible  to  justify 
such  a  delegation  of  legislative  function.  It  is  this:  that  the  submission  of  a 
statute  to  the  people  for  their  approval  or  disapproval  is  but  a  reference  of  the 
law-making  power  back  to  the  course  of  all  legislation.  The  suggestion  is 
that,  as  the  legislature  is  the  creature  of  the  people,  and  is  one  of  the  agencies 
by  which  the  people  carry  on  representative  government,  therefore  a  submis- 
sion of  the  propriety  of  a  certain  legislative  policy  is  but  the  reference  back 
to  the  pilnctpal  by  the  agent.  If  there  was  force  in  this  contention,  it  is  per- 
ceived at  once  that  it  can  only  be  true  when  the  submission  is  made  to  the  en- 
tire people  of  the  .state.  It  is  the  people  of  the  state  at  large  who  adopt  the 
organic  law  of  the  state,  and  a  reference  back  to  a  portion  of  the  people  of  the 
state  is  not  a  submission  to  the  original  source  of  legislative  power.  But» 
indeed,  there  is  no  analogy  between  the  relation  of  principal  and  agent  and 
the  r^ation  which  the  public  bears  towards  the  legislature.  The  people,  when 
they  devolved  upon  the  legislature  the  legislative  branch  of  the  government, 
stripped  themselves  of  this  power  so  long  as  the  constitution  stands.  The 
people  could  have  retained  the  character  of  a  pure  republic,  in  which  the 
people  enacted  all  rules  of  civil  conduct.  But  instead,  they  adopted  a  system 
of  representative  government  for  the  very  purpose  of  avoiding  the  difficulties 
which  would  result  if  legislation  was  left  to  the  spasmodic,  hasty,  and  often 
inconsiderate  action  of  an  unwieldy  body,  too  large  for  .deliberation,  and  too 
liable  to  transitory  gusts  of  passion  and  prejudice  for  wise  and  sober  legisla- 
tive work.  This  is  manifest  from  the  character  of  the  scheme  which  was 
adopted.  It  was  deemed  well  enough  to  have  in  the  legislature  those  who 
represented  the  present  sentiment  of  each  locality  of  the  state.  So  the  house 
of  assembly  was  composed  of  a  large  membership  elected  annually.  Then  the 
senate  was  organized,  smaller  in  membership,  and  with  terms  long  enough  to 
ride  the  waves  of  popular  feeling,  and  to  view  public  feeling  from  a  different 
stand-point.  And  again,  the  veto  power  was  confided  to  the  executive  for 
the  purpose  of  compelling  more  deliberation  and  thought  in  the  framing  of 
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the  statutes.  Our  government,  like  all  of  the  state  governments,  was  mod- 
eled after  the  national  legislature,  and  the  object  of  the  required  concurrence 
of  these  three  diversely-constituted  bodies  in  that  scheme  of  legislation  is  ap- 
parent from  the  debates  when  this  most  impoi-tant  feature  was  before  the 
federal  convention  of  1787.  After  the  adoptiun'of  this  well-matured  scheme, 
it  seems  absurd  to  say  that  the  very  power  which  by  the  words  of  the  consti- 
tution IS  vested  in  the  senate  and  general  assembly,  can  be  exercised  by  any 
other  body.  And  it  seems  equally  absurd  to  say  that,  so  long  as  the  constitu- 
tion exists  in  its  present  form,  the  legislature  can  consent  to  its  exercise  in 
other  than  the  constitutional  method;  for  it  seems  clear  that  a  withdrawal  of 
l^islative  power,  even  by  the  consent  of  that  branch  of  the  government,  and 
its  resumption  by  the  people,  is  pro  tanto  a  suspension  of  the  constitution, 
and  this  can  be  done  only  by  a  new  convention,  or  in  the  manner  prescribed 
by  the  constitution  itself.  Indeed,  I  am  unable  to  perceive,  if  this  constitu- 
tional provision  can  be  disregarded  b  cause  the  law  is  adopted  by  the  people 
who  adopted  the  constitution,  why  any  law  cannot  by  the  same  method  be 
passed,  regardless  of  any  constitutional  restriction.  Ex  post  facto  laws,  laws 
creating  lotteries,  or  granting  divorces,  by  submission  to  the  people  would  by 
the  same  line  of  reasoning  become  valid  enactments,  because  the  people  who 
framed  the  constitution  had  afterwards  approved  the  law,  and  so  withdrawn 
the  delegation  of  power  from  that  body  which  alone  is  bound  by  the  provis- 
ions of  the  constitution. ' 

Another  view,  however,  upon  which  some  judges  have  recognized  the  va- 
lidity of  laws  referring  to  the  people  for  approval  or  disapproval,  is  an  out- 
growth of  the  contingent  theory.  It  is  that  the  law  is  perfect  when  it  comes 
from  the  hands  of  the  legislature,  and  derives^  its  force  from  the  enactment  of 
the  legislature,  and  not  from  the  vote  of  the  people;  that  the  vote  is  the  result 
of  the  law,  and  not  the  law  of  the  vote.  I  cannot  see  any  plausibility  in  this 
notion,  although  It  has  been  dressed  in  the  subtlest  phraseology.  It  is  said 
that  it  is  a  perfect  law  when  it  comes  from  the  hands  of  the  legislature.  By 
this  is  meant^that  the  law  has  the  signature  of  the  speaker  of  the  house  and 
of  the  president  of  the  senate,  and  perhaps  of  the  governor.  In  this  sense  it 
is  perfect.  So  is  any  statute  which  contravenes  a  constitutional  prohibition, 
or  a  fundamental  rule  of  public  policy,  and  for  that  reason  is  absolutely  void. 
If  this  statute,  as  I  have  already  remarked,  delegates  to  the  people  the  power 
to  do  that  which  is  legislation,  then  it  does  not  matter  how  perfect  its  form: 
it  is  void.  An  act  of  this  kind  does  leave  to  the  people  the  final  word  upon 
the  question  of  law  or  no  law.  The  assertion  that  the  vote  is  the  result  of 
the  law,  and  not  the  law  of  the  vote,  is  only  a  half  truth.  The  vote  is  the  ' 
result  of  the  law,  and  the  law  is  the  result  of  the  vote.  Unless  a  scheme 
framed  by  the  legislature  had  provided  for  a  vote,  of  course  there  would  be 
no^vote;  so  the  vote  grows  out  of  the  statute.  But  because  the  vote  is,  in 
th&  sense,  a  part  of  the  scheme  of  legislation,  it  is  no  less  true  that  all  the 
people,  as  a  legislative  body  in  the  last  resort,  is  intrusted  with  the  determi- 
nation of  the  final  question,  law  or  no  law.  It  adds  to  those  bodies  to  which 
the  constitution  confides  the  approval  of  law  another  body.  It  makes  the  va- 
lidity of  the  frame-work  which  the  legislature  has  drafted  to  depend  upon  an- 
other mind  than  that  of  the  legislature  itself.  Both  the  legislature  and  the 
people  concur  in  the  work;  but  because  each  contributed  to  the  perfection  of 
the  statute  makes  none  the  less  the  act  of  each  legislation.  The  leges  regia 
in  Bome  under  the  kings  were  proposed  by  the  king,  approved  by  the  senate, 
and  confirmed  by  the  populus  in  the  comiticB.  It  would  hardly  be  contended 
that  under  this  system  of  jurisprudence  the  people  took  no  part  in  the  legisla- 
tion. Yet  ill  what  respect  does  it  differ  from  the  scheme  erected  by  the  leg- 
islature whenever  it  submits  the  final  question  of  the  confirmation  of  a  rule 
of  conduct,  framed  by  itself,  to  the  people.  It  mattei-s  not  whence  the  power 
originates,  whether  from  the  constitution  of  the  state,  as  in  Bome,  or  from 
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a'fttatute  of  the  legislature;  the  aathority  itself  is  a  power  of.iegislatioot. 
When  this  is  conceded  all  is  conceded;  for  if  it  has  its  soaroe  in  the  legisla- 
ture, then  the  inability  of  the  legislature  to  confer  is  admitted.  The  radical 
objection  to  legislation  in  this  form  is  tersely  stated  by  Chief  Justice  BxroaLEs 
in  his  opinion  in  the  case  of  Barto  v.  Himi-od,  decided  in  the  court  of  appeals 
of  New  York,  and  reported  in  8  N.  Y,  483.  An  act  for  the  establishment  of 
free  schools  throughout  the  state  contained  the  proviso  that  the  electors  should 
determine  by  ballot  at  the  annual  election  whether  the  act  should  or  should 
not  become  a  law.  The  chief  justice  said:  "The  event  on  which  the  act  was 
to  take  effect  was  nothing  else  than  the  votes  of  the  people  on  the  identical 
question  which  the  constitution  makes  it  the  duty  of  the  legislature  to  decide. 
The  legislature  has  no  power  to  make  a  statute  dependent  upon  such  a  con- 
tingency, because  it  would  be  confiding  to  others  that  legislative  discretion 
which  they  are  bound  to  exercise  themselves,  and  which  they  cannot  commit 
to  any  other  man  or  men  to  be  exercised.  They  have  no  more  power  to  refer 
such  a  question  to  the  whole  people  than  to  an  individual.  The  people  are 
sovereign,  and  their  sovereignty  must  be  exercised  in  the  mode  tiiey  have 
pointed  out  in  the  constitution.  All  legislative  power  is  derived  from  tlte 
people;  and  when  the  people  adopted  the  constitution,  they  surrendered  the 
power  to  make  laws  to  the  legislature,  except  in  the  single  instance  of  con- 
tracting public  debts."  As  I  regard  the  question,  there  is  no  logical  escape 
from  this  view;  and,  as  Judge  Cooley  admits,  the  Weight  of  judicial  author- 
ity is  in  the  same  direction.  His  language  is:  "If  this  question  is  to  depend 
upon  the  weight  of  judicial  authority  up  to  the  present.time*  it  must  be  held 
tlmt  there  is  no  power  to  refer  the  adoption  or  rejection  of  a  general  law  to 
the  people  of  a  state,  any  more  than  there  is  to  refer  it  to  any  other  authority. " 
Cooley,  Const.  Lim.  120.  An  exception  to  this  rule  is  the  acceptance  of  the 
grant  of  corporate  powers  by  vote,  and  the  reasons  are  pointed  out  in  City  of 
Paterson  v.  Society,  24  N.  J.  Law,  385.  And  the  same  reasons  which  pre* 
elude  the  original  enactment  of  a  law  from  being  referred  to  the  people,  makes 
it  equally  incompetent  to  refer  the  question  whether  an  existii^g  law  should 
be  repealed.  Cooley,  Const.  Lim.  121;  Statey.  Geebriek^  5  Iowa,  491;  Parker 
V.  Com.,  6  Pa.  St.  507. 

My  next  proposition  is  that  the  local  option  feature  of  the  statute  under 
consideration  is  a  delegation  of  the  legislative  function  to  a  portion  of  the 
people  of  the  state.  Tlie  operation  of  this  act  upon  existing  laws  is  manifested 
in  the  following  manner:  All  licenses  in  the  state  for  retailing  of  intoxicat- 
ing liquor  are  granted  by  virtue  of  the  authority  conferred  upon  the  court  of 
common  pleas  by  tlie  first  and  second  sections  of  the  act  concerning  inns  and 
taverns.  Certain  limitation  upon  the  method  of  exercising  the  licensing  power 
is  found  in  other  sections,  but  the  grant  of  power  is  in  tlie  two  mentioned. 
It  is  perceived  by  a  glance  at  the  general  act  that  there  is  a  general  power  in 
the  court  to  grant  licenses  which  will  operate  as  a  permission  to  sell  in  quan* 
titles  less  than  a  quart.  The  purpose  of  the  present  statute  la  to  submit  to 
the  voters  of  a  county,  as  a  question  of  public  policy,  whether  the  power  to 
grant  licenses  conferred  by  the  general  act  sliall  be  suspended;  or,  in  other 
words,  whether  the  act  shall  be  pro  tanto  repealed.  That  this  is  the  effect  of 
the  present  act  appears  to  me  undeniable.  The  act  provides  for  the  ordering 
of  an  election  in  any  county,  at  which  election  the  legal  voter  shall  vote  upon 
the  question  whether  intoxicating  liquors  shall  or  shall  not  be  sold.  The  re- 
suit  of  a  vote  against  the  sale  is  declared  by  a  subsequent  section  to  be  that 
no  license  shall  be  granted  within  the  limits  of  the  county  so  voting.  Its  ef- 
fect is  exactly  the  same  as  if  the  act  had  read  that,  in  the  event  of  such  a  vote, 
the  first  two  sections  of  the  act  concerning  inns  and  taverns  should  be  repealed 
for  three  years,  and  thence  until  another  vote  was  taken,  with  a  different  re- 
sult. This  is  a  conspicuous  instance  of  the  submission  of  a  repealing  act  to 
the  people  for  their  approval    And  if  the  preceding  proposition  is  proven,  it 
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is  a  delegation  of  legislatiye  power.  But  it  is  said  that  a  different  view  can 
be  taken  of  this  legislation  which  entirely  relieves  it  of  the  character  which  I 
have  just  ascribed  to  it.  The  view  so  propounded  is  that  the  present  act  does 
not  repeal  or  suspend  a  general  act,  but  is  a  mere  regulation  of  the  method  of 
granting  licenses.  The  argument  in  favor  of  this  view  is  the  following:  It 
is  admitted  that  the  present  method  of  granting  licenses  under  the  general  act 
is  legally  unobjectionable.  By  the  provisions  of  that  act  it  is  requisite  that 
an  application  for  a  license  shall  be  accompanied  by  the  recommendation  of  12 
freeholders  of  the  township  certifying  to  the  character  of  the  applicant,  to  the 
equipment  of  the  applicant's  house  for  the  entertainment  of  travelers,  and 
that  the  house  is  necessary,  and  will  conduce  to  the  public  good.  If  (it  is  ar- 
gued) it  is  competent  for  the  legislature  to  require  the  recommendation  of  12 
freeholders  as  a  condition  precedent  to  the  granting  of  a  license,  why  may  not 
the  legislature  require  the  recommendation  of  a  majority  of  the  freeholders  of 
a  township,  or  a  majority  of  the  legal  voters  of  a  township;  and  if  of  the  tuwu- 
ship,  why  not  of  the  county?  And  if  the  legislature  can  require  a  recom- 
mendation in  each  application  for  a  license,  why  may  not  the  sentiment  of  a 
county  upon  the  question  of  granting  any  license  in  the  county  be  ascertained 
by  popular  vote?  This  view  has  such  a  plausible  appearance  that  I  was  first 
inclined  to  yield  my  assent  to  its  soundness,  but  upon  reflection  I  am  con- 
vinced that  there  is  a  line  where  the  increase  of  the  number  of  acquired  ap- 
provers, and  change  in  the  method  of  ascertaining  their  sentiment,  encounters 
a  fundamental  obstacle.  That  obstacle  is  that  the  scheme  becomes  one  in- 
volving a  submission  to  the  people  of  the  existence  or  non-existence  of  a  stat- 
ute, or  the  repcid  or  non-repeal  of  a  statute.  I  think  no  one  can  deny  that,  if 
the  admitted  power  of  the  legislature  to  require  the  recommendation  of  12  free- 
holders proves  the  existence  of  legislative  power  to  submit  the  question  of 
license  or  no  license  to  the  people  of  a  county,  it  also  proves  its  right  to  sub- 
mit the  same  question  to  the  people  of  a  state.  Yet  it  has  the  semblance  of 
the  absurd  to  say  that  such  a  provision  is  a  mere  regulation  of  the  method  by 
which  courts  exercise  their  functions  under  the  inn  and  tavern  act.  For,  if 
the  legislature  passed  an  act  providing  that  no  intoxicating  liquor  should  be 
sold  in  the  state,  and  further  providing  that  the  act  should  not  take  effect  un- 
less ratified  by  a  popular  vpte  of  the  state,  it  would  be  a  clear  instance  of  the 
delegation  of  legislative  power.  If  the  legislature  passed  an  act  that  no  per- 
son should  thereafter  be  licensed  to  sell  intoxicating  liquor  in  this  state,  with 
a  proviso  that  the  act  should  not  take  effect  until  ratified  by  a  popular  vote, 
the  two  acts  would,  in  effect,  be  precisely  the  same.  A  failure  to  ratify  would, 
in  both  instances,  leave  the  present  law  with  all  its  provisions  for  licensing 
untouched.  A  vote  to  ratify  would,  in  both  instances,  involve  an  entire  pro- 
hibition of  the  retail  traffic  in  intoxicating  liquor.  As  no  one  can  sell  with- 
out the  license,  the  law  which  prohibits  the  licensing  is  of  exactly  the  same 
import  as  the  law  which  prohibits  the  sale.  In  dealing  with  questions  in- 
volving the  constructions  of  statutes,  we  regard  the  intention  of  the  law- 
maker, and  the  result  of  the  legislation,  and  the  words,  however  differently 
collocated,  which  mean  the  same  thing,  receive  the  same  construction.  If, 
then,  the  statute  first  mentioned  involves  the  delegation  of  legislative  func- 
tion, so  does  the  second.  Now,  if  an  act  which  leaves  the  question  of  license 
or  no  license  to  the  people  of  the  state  is  of  this  character,  why  is  not  also  one 
which  leaves  it  to  the  people  of  a  county  ?  The  attempt  to  force  the  provision 
in  the  general  act  into  an  authority  for  the  local  option  clause  must  be  a  fail- 
ure, because  of  the  entire  diversity  of  the  objects  which  the  respective  provis- 
ions had  in  view.  The  provision  for  the  12  approvers  of  the  application  un- 
der the  general  act  was  designed  as  a  rule  of  evidence,  regulating  the  proced- 
ure of  the  court  in  granting  licenses.  The  approvers  have  nothing  to  do 
with  the  general  policy  of  vending  intoxicating  liquors.  This  question  had 
not  assumed  the  moral  shape  which  it  now  presents,  at  the  time  the  provision 
v,16A.no.6— 19 
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was  enacted.  That  licenses  would  be  granted  was  assumed  by  the  law-mak- 
ers. The  court  was  to  exercise  their  judgment  as  to  the  necessity  of  a  licensed 
bouse  for  the  purposes  of  entertaining  the  traveling  public,  and  affording 
places  for  public  meetings.  In  this,  as  in  other  instances,  the  legislature  was 
compelled  to  invest  the  court  with  the  exercise  of  discretionary  powers  in  the 
administration  of  the  law.  The  court  could  receive  whatever  evidence  it 
might  choose  upon  these  questions.  The  court  is  bound  by  the  statute  to  have 
some  evidence  before  it  could  act.  The  recommendation  was  only  evidence 
making  a  prima  fanie  case  that  the  statutory  requirements  have  been  fulfilled. 
The  public  good  to  which  the  approver  certified  was  the  public  advantage  in 
these  respects.  It  was  far  from  the  mind  of  the  legislature  that  there  was  to 
be  a  certificate  that  the  sale  of  liquor  was  for  the  moral  exaltation  of  the  oom- 
munity.  It  did  not  mean  that  any  man  should  certify  that  the  drinking  of 
whisky  would  conduce  to  the  public  good  in  the  way  of  advancing  ethical  cult- 
ure. The  12  approvers,  as  such,  had  no  voice  in  respect  to  the  general  policy 
of  granting  licenses.  The  law  reposed  in  no  12  men  the  power  to  say  that 
any  license  or  licenses  should  or  should  not  be  granted.  They  were  witnesses, 
whose  testimony  could  be  supplied  by  any  other  12  freeholdei-s.  and  could 
be  overcome  by  any  other  evidence.  Their  connection  with  the  subject  ceased 
with  the  determination  of  the  particular  application  to  keep  a  particular  house 
at  a  particular  place. 

Now,  I  cannot  perceive  that  this  provision  bears  any  resemblance  to  one 
which  submits  the  entire  policy  of  licensing  to  the  people  at  large.  As  an 
Illustration  of  the  difference,  I  remark  that  the  legislature  has  the  undoubted 
ability  to  enact  that  no  one  should  be  indicted  or  convicted  for  maintaining  a 
public  nuisance,  unless  such  indictment  and  conviction  was  found  on  the  tes- 
timony of  six  witnesses.  Now,  would  any  one  contend  that  this  power  proved 
that  the  legislature  could  leave  to  the  people  of  a  county  to  say  whether  the 
criminal  law  against  nuisances  should  be  suspended  or  repealed?  The  gen- 
eral road  act  provides  for  the  application  to  the  court  of  common  pleas  by  10 
freeholders  for  the  laying  out  or  vacation  in  a  {^articular  place  of  a  public 
road;  but  does  the  existence  of  this  provision  prove  that  the  legislature  may 
remit  to  the  people  of  a  county  the  question  whether  the  road  law  in  the 
county  shall  be  repealed?  In  fact,  neither  the  provision  for  ten  applicants 
for  a  particular  road,  nor  the  assumed  requirements  of  six  witnesses  before 
indictment,  nor  the  twelve  freeholders*  recommendation  for  license,  are  acts  of 
legislation,  but  of  administration  only.  And  so,  in  respect  to  the  matter  sub- 
mitted to  the  court,  it  had  a  discretion  like  any  other  court;  but  its  discretion 
was  judicial,  and  not  legislative.  But  whenever  the  legislature  changes 
either  of  these  provisions,  so  that  it  becomes  a  palpable  scheme  of  legislation 
by  the  people,  it  runs  counter  to  the  constitution.  I  regard  the  present  act 
as  one  of  this  kind.  The  leading  ciise  in  this  country  upon  this  point,  as  it  is 
involved  in  the  construction  of  licensing  statutes,  is  that  of  Rice  v.  Foster, 
4  Har.  (Del.)  479.  It  was  a  case  involving  the  identical  question  now  under 
consideration.  The  legislature  of  Delaware,  in  1847,  passed  an  act  providing 
that  on  a  certain  day  the  citizens  of  the  several  counties  should  decide  by 
their  votes  whether  or  not  the  retailing  of  intoxicating  liquors  should  be  per- 
mitted in  said  county .^  The  second  section  provided  that  the  voters  should 
ballot  for  license  or  no  license.  The  third  section  provided  that  if  the  vote 
should  be  **no  license,"  then  no  person  should  retail  within  such  county,  and 
no  court  should  recommend  any  person  for  license.  The  case  was  argued  by 
Bayard  and  Clayton,  and  other  leading  counsel,  before  the  court  of  errors  and 
appeals.  The  questions  involved  were  exhaustively  discussed  in  opinions  by 
Chief  Justice  Booth,  Chancellor  Johns,  and  Justice  Habrington.  The 
court  held  unanimously  that  the  statute  was  unconstitutional,  because  it  del- 
egated legislative  power  to  the  people  of  each  county.  Said  Chief  Justice 
J^oth:   "On  each  ballot  is  to  be  written  or  printed  the  words  'License*  or 
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•No  license.'  If  there  be  a  majority  of  votes  for  *Nd  license/  the  several 
propositions  contained  in  the  act  are  by  such  majority  enacted  into  a  law,  and 
the  license  laws  are  repealed.  If  a  majority  of  votes  be  for  'License,^  the 
propositions  are  rejected,  and  the  license  laws  continue  in  full  force.  There 
is  no  substantial  difference  between  this  and  the  case  of  a  bill  introduced  into 
either  branch  of  the  legislature.  In  the  latter,  the  bill  becomes  a  law  by  a 
majority  of  the  votes  of  the  members  of  each  house;  in  the  former,  by  a  ma- 
jority of  the  votes  of  the  people  of  a  county  at  an  election."  Similar  lan- 
guage was  used  concerning  a  similar  statute  in  the  case  of  Ex  parte  Wall,  48 
Cal.  279.  I  regard  these  cases  as  presenting  the  correct  view  of  statutes 
whose  structures  are  similar  to  the  one  now  under  consideration,  and  iis  sup- 
porting my  present  view  that  the  local  option  feature  of  this  act  delegates 
power, — legislative  power. 

My  next  proposition  is  that  the  local  option  feature  of  the  present  act  can- 
not be  Yindicated  upon  the  ground  that  it  is  a  delegation  of  the  power  of  police 
regulation  to  a  political  corporation.  No  one  doubts  the  ability  of  the  legis- 
lature to  confer  upon  municipal  corporations  the  right  to  exercise  that  some- 
what undefined  power  Inherent  in  the  state  known  as  the  police  power.  Kor 
is  there  any  uncertainty  as  to  the  fact  that  comprised  within  this  class  of 
powerts  is  the  regulation  of  the  sale  of  intoxicating  liquors.  Long  before  the 
formation  of  our  constitution,  the  municipal  corporations  of  Great  Britain 
exercised  this  power  as  one  inherent  in  the  grant  of  charter  privileges  to  them 
by  the  sovereign.  As  early  as  1667  it  was  ruled  in  the  case  of  Player  v.  Jen- 
kens,  Sid.  284,  that  if  a  number  of  taverns  and  ale-houses  increase  in  Cheap- 
side,  London,  to  so  great  an  extent  as  to  be  a  nuisance,  they  may  be  restrained 
by  by-law.  Nor  is  there  a  doubt  of  the  ability  of  the  legislature  to  confer 
upon  a  corporation  the  entire  control  and  regulation  of  the  sale  of  spirituous 
and  malt  liquora.  Nor  have  I  a  doubt  of  the  ability  of  the  legislature  to  cre- 
ate municipal  corporations.  The  legislature  can  invest  the  people  withiii  any 
territorial  limits,  whether  the  limits  be  coincident  with  those  of  a  county  or 
nott  with  corporate  functions.  AH  this  power  is  admitted.  I  however  deny 
the  insistence  that  an  act  which  merely  confers  upon  the  people  within  ^  cer- 
tain area  the  privilege  of  voting  whether  a  general,  statute  shall.be  suspended 
or  repealed  invests  such  people  with  corporate  functions.  The  argument  in 
favor  of  the  view  that  this  is  a  delegation  of  police  power  is  that  none  but  a 
political  corporation  can  receive  such  power;  therefore,  as  the  legislature  can 
create  corporations,  it  must  be  presumed,  when  they  conferred  power  which 
can  only  be  exercised  by  a  corporation,  they  meant  to  invest  them  with  cor- 
porate functions.  This  argument  means  that  if  the  present  act  had,  instead 
of  providing  for  a  vote  by  the  people  of  the  county  provided  for  a  vote  of  the 
people  of  each  congressional  district,  each  district  would  have  become,  by 
force  of  the  act,  a  political  corporation  with  municipal  functions.  If  the  act 
had  left  the  question  to  the  people  of  East  and  West  Jersey,  respectively,  the 
state  of  New  Jersey  would  have  been  divided  into  two  municipal  corporations. 
Thia  view  seems  to  me  to  be  untenable.  Nor  do  I  think  that  the  argument  in 
favor  of  this  act  as  a  delegation  of  police  power  to  a  municipalcorporation  is 
much  strengthened  by  the  fact  that  the  territory,  to  the  voters  within  which 
the  question  is  submitted,  happens  to  be  a  county.  The  county  is  in  no  sensea 
municipal  corporation.  It  never  had  any  power  to  make  by-laws  concerning 
matters  of  police  regulation,  which  power  is  Inherent  in  the  British  munici- 
palities. Now,  admitting  the  power  of  the  legislature  to  permit  counties  to 
create  excise  boards,  or  otherwise  regulate  the  vending  of  liquor,  it  is  clear 
that  the  legislature  has  never  done  so.  Whatever  other  powers  the  county 
may  have  exercised,  it  has  never  exerted  this.  The  power  to  license  resides 
elsewhere  than  in  the  county  government.  In  every  city  or  town  within  the 
limits  of  a  county  this  power  has  been,  and  still  is,  confided  to  the  city  or  town 
government.    Within  the  county  territory  not  included  within  cities,  the 
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licensing  power  has  been,  and  still  is,  in  the  court  of  common  pleas.  But  it 
is  a  mistake  to  speak  of  these  courts  as  constituting  a  part  of  the  govern- 
mental machinery  of  the  county.  They  are  in  no  sense  municipal  or  corpo- 
ration courts.  They  are  state  courts,  organized  in  different  subdivisions  of 
the  state  for  the  purposes  of  the  convenient  administration  of  the  laws  of 
the  state ;  and  it  is  for  the  purpose  of  convenience  to  jurors,  witnesses,  and 
suitors  that  their  territorial  jurisdiction  is  confined  to  the  county  limits.  The 
judges  are  no  more  officers  of  the  county,  as  a  corporation,  than  is  the  sheriff, 
or  surrogate,  or  county  clerk.  As  to  these  last  officers,  it  has  been  held  that 
t}iey  are  not  corporation  officers  for  whose  acts  the  county  is  liable.  The 
truth-is  that  the  functions  of  a  county  organization  and  a  municipal  govern- 
ment are  entirely  different.  The  organization  of  the  latter  is  for  local  and 
police  purposes;  of  the  former,  to  assist  in  the  administration  of  the  general 
laws  of  the  state.  As  was  said  by  the  court  in  the  case  of  Hamilton  Co,  v. 
MigheUt  7  Ohio  St.  109;  ''With  scarcely  an  exception,  all  the  powers  and 
functions  of  a  county  organization  have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are  in  fact  but  a  branch  of  the  general  ad- 
ministration of  that  policy."  Now,  this  condition  of  affairs  is  significant  to 
my  mind,  not  as  bearing  upon  the  question  whether  a  county  is  equipped  to 
receive,  or  can  be  equipped  to  receive  a  delegation  of  police  power,  but  as 
throwing  light  upon  the  character  of  the  present  act, — whether  it  is  a  mere 
regulation  of  a  manner  of  granting  licenses,  or  is,  as  I  contend,  a  power  con- 
ferred upon  the  people  of  the  county,  in  their  sovereign  capacity,  to  say  that 
the  general  power  to  grant  licenses  shall  be  repealed.  Upon  this  question  it 
seems  to  me  significant  that  the  act  still  leaves  the  granting  of  all  licenses  to 
the  same  licensing  bodies  and  courts  as  before;  thiS  it  confides  to  no  county 
officer  any  duty  in  respect  to  the  exercise  of  this  power.  The  county,  as  a 
corporation,  having  no  power  to  license,  and  this  act  conferring  no  such 
power,  how  can  it  be  said  that  it  is  a  regulation  of  the  licensing  power  con- 
ferred upon  a  county?  I  think  the  weight  of  authority  Is  against  the  view 
that  an  act  like  the  present  can  rest  upon  this  ground.  The  only  case,  I 
think,  where  a  similar  act  has  been  supported,  is  that  of  State  v.  Pond,  93 
Mo.  606,  6  S.  W.  Bep.  469.  The  opinion  of  a  majority  of  the  court  in  favor 
of  the  constitutionality  of  that  act  was  grounded  upon  the  contingency  the- 
ory, and  not  upon  the  theory  of  a  delegation  of  police  powers  to  a  county. 
The  cases  cited  on  the  argument  in  this  case  in  favor  of  this  legislation  were 
nearly  all  cases  which  were  decided  upon  the  contingency  theory.  If  the  con- 
tingent theory  is  unsound,  whenever  the  contingency  involves  a  delegation 
of  legislative  power,  as  I  have  endeavored  to  show,  then  the  support  of  these 
decisions  crumbles  away.  On  the  other  hand,  in  the  cases  of  Rice  v.  FoHter^ 
4  Har.  (Del.)  479;  Barto  v.  Himrod,  8  N.  Y.  483;  Santo  v.  State,  2  Iowa, 
165;  StaU  v.  H^cir,  33  lo  wa,  134;  Ex  parte  Wall,  48  Oal.  279;  State  v»  Swisher^ 
17  Tex.  441, — ^the  legislation  was  held  void,  because  it  delegated  the  law-mak- 
ing power  to  the  people;  and  it  was  not  thought  that  the  question  of  the  del- 
egation of  police  power^  to  a  municipalty  was  involved  at  all.  I  shall  leave 
this  branch  of  the  case  without  further  remark,  because  I  am  satisfied  that, 
if  the  constitutionality  of  this  act  could  have  been  resolved  in  its  favor  upon 
this  ground,  had  the  act  been  passed  previous  to  the  adoption  of  the  amended 
constitution,  it  now  encounters  an  insurmountable  difficulty,  which  I  state 
in  my  next  proposition. 

My  fifth  proposition  is  that,  in  whatever  light  this  legislation  can  be  viewed,  - 
it  is  special  and  local,  and  regulates  the  internal  affairs  of  either  counties  or 
cities.  The  familiar  section  of  the  constitution  to  which  I  allude  is  paragraph 
11,  §  7,  art.  4,  and  it  prescrlbesthat  "the  legislature  shall  not  pass  any  private, 
special,  or  local  laws  *  *  *  regulating  the  internal  affairs  of  towns  or 
counties."  It  is  unnecessary  to  discuss  the  general  scope  of  this  provision. 
It  has  been  the  subject  of  construction  and  application  in  so  many  cases  that 


Digitized  by 


Google 


N.  J.]  BTATB  V.  CIRCUIT  CODBT.  298 

its  force  aa  a  rule  of  legislative  restriction  is  well  defined  and  limited.  It 
may  be  stated,  as  the  result  of  numerous  adjudications,  that  a  general  law  is 
one  that  operates  with  equal  force  upon  all  subjects  within  a  class;  the  class- 
ification being  made  in  respect  of  the  subject-matter  of  the  legislation.  Now» 
my  position  is  that  the  act,  whether  it  is  viewed  as  one  leaving  to  the  contin- 
gency of  a  popular  vote  in  a  county  the  repeal  of  an  existing  law,  or  whether 
it  is  regarded  as  an  additional  limitation  upon  the  licensing  power  adminis- 
tered by  the  courts,  in  either  respect  it  operates  with  equal  force  upon  the 
regulation  of  an  internal  affair  of  a  county  or  a  city.  I  will  first  discuss  the 
legislation  as  I  have  regarded  it,  namely,  as  an  act  providing  that,  if  the  peo- 
ple of  any  county  so  declare  by  a  popular  vote,  the  inn  and  tavern  act  shall 
be  suspended.  For  the  purposes  of  this  argument  I  will  assume  that  the  gen- 
eral act  regulates  an  internal  affair  of  a  county.  Now,  I  presume  that  no 
lawyer  wouid  argue  that,  if  this  act  had  provided  that  the  general  inn  and 
tavern  act  statute  should  be  repealed  in  certain  counties  in  the  state,  it  would 
not  be  a  special  and  local,  and  therefore  unconstitutional,  enactment;  and  I 
presume  that  no  one  would  deny  that,  by  reason  of  the  popular  vote  which 
this  act  contemplates,  the  general  law  may  become  operative  in  one  county* 
and  inoperative  in  another.  In  both  instances  the  repeal  is  effected  by  a  law 
of  the  state  repealing  another  law  of  the  state;  only  in  the  first  of  the  in- 
stances the  legislature  says  what  counties  shall  be  affected  by  the  repealer, 
and  in  the  second  instance  people  of  the  respective  counties  decide  it.  Now, 
the  inquiry  naturally  suggests  itself,  wherein  lies  the  difference  between  the 
two  instances  in  respect  to  the  generality  of  operation?  The  force  of  the  leg- 
islation, in  its  effect  upon  some,  and  not  all,  of  the  counties  of  the  state,  is 
precisely  the  same.  If,  therefore,  the  special  character  of  the  first  statute  is 
manifest,  how  is  the  general  character  of  the  second  demonstrated?  Here 
comes  in  again  the  contingency  theory  as  an  explanation  of  the  way  the  lat- 
ter act  evades  the  charge  of  specialty.  **The  law  was  perfect  when  it  came 
from  the  hands  of  the  legislature.  The  law  made  the  provision  for  the  vote, 
and  the  vote  did  not  make  the  law.  The  provision  for  the  vote  was  the  con- 
tingency upon  which  the  law  was  to  take  effect.  The  perfect  law  provided 
that  all  counties  should  vote;  therefore  it  applied  to  all  counties  alike,  and 
therefore  it  is  general  legislation. "  A  specimen  of  this  kind  of  reasoning  is 
found  in  the  case  of  State  v.  Wilcox,  45  Mo.  458.  Missouri  is  one  of  the 
states  whose  constitution  contains  a  provision  against  special  and  local  legis- 
lation. The  case  of  State  v.  Pond,  already  mentioned,  held  that  a  statute  of 
this  state  which  submitted  the  question  of  the  sale  of  liquor  to  the  voters  of 
a  county  was  not  local,  and  grounded  their  decision  on  the  authority  of  State 
V.  Wilcox,  supra*  In  State  v.  Wilcox,  the  court  said:  '*The  legislature  can- 
not propose  a  law,  and  submit  it  to  the  people  to  pass  or  reject  it  by  a  general 
vote.  That  would  be  legislation  by  the  people.  But  the  proposition  cannot 
be  successfully  controverted  that  a  law  may  be  passed,  to  take  effect  upon  the 
happening  of  a  contingency.  ♦  *  ♦  The  law  is  complete  and  effective 
when  it  has  passed  through  the  form  prescribed  for  its  enactment,  though  it 
may  not  operate,  or  its  influence  may  not  be  felt,  until  a  subject  has  arisen 
upon  which  it  can  act.  ♦  ♦  ♦  Every  county  in  the  state  may  avail  itself 
of  the  privilege  offered  bylaw  by  a  majority  vote  of  the  people."  I  have 
cited  the  pith  of  the  argument  of  the  judge  to  show  that  the  generality  of  the 
law  is  rested  upon  the  doctrine  of  the  right  to  pass  acts  to  take  effect  upon  a 
contingency.  I  have  already  discussed  the  soundness  of  this  theory  as  applied 
to  illegal  contingencies,  one  of  which,  in  my  judgment,  is  a  delegation  of  leg- 
islative power.  In  addition  to  what  has  already  been  said  under  a  former 
head,  I  remark  upon  the  admission  in  the  above  opinion  that  the  legislature 
cannot  propose  a  law,  and  submit  it  to  the  people,  followed  by  the  assertion 
that  they  can  make  such  an  act  dependent  upon  a  contingency,  although  such 
contingency  is  a  vote  of  the  same  people.    This  distinction  is  to  me  unper- 
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ceivable.  The  fallacy  of  this  argument  is  that  the  law  has  no  force  until  ap- 
proved, and  never  can  be  operative  upon  any  prescribed  condition  of  affairs 
till  it  has  the  sanction  of  popular  approval.  The  law  has  no  operative  force 
until  after  the>vote.  It  then  springs  into  life,  and  for  the  first  time  operates 
upon  the  real  object  of  its  being,  which  in  this  case  is  the  suspension  of  the 
power  to  license.  Nor  can  I  perceive  of  a  more  conspicuous  instance  of  its 
fallacy  than  its  operation  in  view  of  the  constitutional  clause  now  under  dis- 
cussion, prohibiting  local  and  special  legislation.  It  has  been  said  that  in  the 
consideration  of  legislative  acts  we  must  look  at  its  results.  I  entirely  assent 
to  that  view.  Let  us  glance  a  moment  at  the  power  which  the  admission  of 
the  right  to  submit  a  law  to  the  approval  of  the  people  of  cities  and  counties 
confers.  I  venture  the  assertion  that  an  ingenious  draughtsman  of  statutes 
can  provide  a  different  special  charter  for  every  city  in  the  state,  and  a  differ- 
ent goverment  for  each  county  and  township.  For  an  instance,  take  the  po- 
lice tenure  of  office  act.  An  act  general  in  form  may  be  passed  providing 
that  all  policemen  shall  hold  their  terms  for  five  years,  another  act  that  they 
shall  hold  their  offices  at  the  will  of  the  common  council,  and  still  another  that 
they  shall  hold  during  good  behavior,  and  so  on  in  a  dozen  different  shapes; 
but  each  act  provides  that  it  shall  not  become  operative  in  any  city  until  ac- 
cepted by  a  majority  of  the  votes  of  the  people  of  said  cities.  One  city  votes 
to  accept  one  act,  another  city  votes  to  accept  another  act,  and  a  third  city 
still  another  act,  and  so  on  until  in  each  city  there  is  a  different  law  for  each 
one  of  the  classes.  Each  act.  when  so  accepted,  becomes  a  part  of  the  char- 
ter of  the  accepting  city.  Now,  what  is  true  of  the  operation  of  this  rule  in 
respect  to  the  police  branch,  is  true  of  any  other  branch,  and  so  every  other 
department  of  a  city's  government  may  be  organized  by  a  law  controlling  the 
same  department,  but  differing  from  that  of  any  other  city.  What  more  can 
be  accomplished  by  any  species  of  local  or  special  legislation?  This  doctrine 
leaves  in  full  fiower  the  noxious  features  which  the  constitutional  provision 
was  designated  to  extirpate.  It  leaves  the  same  endless  variety  of  charters 
to  be  construed,  and  relieves  the  body  of  legislators  from  all  legislative  re- 
sponsibili  ty.  These  were  the  principal  evils  which,  as  pointed  out  in  the 
opinion  of  Van  Riper  v.  Parsons^  40  N.  J.  Law,  1,  were  to  be  cured  by  the 
constitutional  amendment.  One  city  may  apply  for  any  kind  of  legislation; 
and  all  other  cities,  knowing  that  it  cannot  affect  them  without  their  vote, 
haye  no  interest  in  watching  or  limiting  the  legislation.  It  seems  to  me  that 
the  fallacious  foundation  of  this  doctrine  of  generality,  resulting  from  the 
power  of  all  cities  to  vote  for  or  against  a  law,  is  demonstrable  by  a  single 
illustration.  It  has  been  advanced,  as  a  reason  for  the  submission  of  legisla- 
tion to  the  approval  of  the  people,  that  legislators  are  bound  to  carry  out  the 
wishes  of  their  constituents,  and  to  do  so  they  must  ascertain  their  senti- 
ments; and  that  one  way,  as  good  if  not  better  than  any  other,  is  by  a  vote  of 
the  people  upon  the  policy  of  the  legislator.  In  this  view,  the  vote  is  only 
for  the  purpose  of  enabling  the  legislator  to  meet  the  views  of  those  who 
elected  him.  Now,  suppose  that  before  the  passage  of  an  act  the  views  of 
the  people  of  the  different  municipalities  which  would  be  affected  by  its  en- 
actment should  be  taken  by  vote;  suppose  that,  after  the  ascertainment  of  the 
sentiment  of  the  people,  the  act  was  passed  to  operate  only  upon  those  who 
had  expressed  an  approval  of  the  legislation,  and  not  upon  others.  No  one 
would  for  a  moment  contend  that  the  latter  was  a  specimen  of  general  legis- 
lation. Therefore,  generality  depends  upon  whether  the  approval  is  expressed 
before  or  after  the  passage  of  the  act. 

The  constitutional  provisions  in  reference  to  special  legislation  are  of  com- 
paratively recent  growth,  and  the  adjudications  on  the  point  now  involved 
are  not  numerous,  but  the  doctrines  of  the  following  cases  are  squarely  ag;unst 
the  constitutionality  of  this  legislation.  In  the  case  of  People  y.  Cooper 9 
83  111.  585,  the  legislature  attempted  to  confer  upon  the  council  of  a  city  the 
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power  to  assees  and  collect  taxes  through  certain  officers  ncimed  therein,  or 
through  certain  other  and  different  officers,  named  in  the  general  corporation 
act.  An  option  was  conferred  upon  the  city  council  to  have  either  one  or  two 
sets  of  officers  for  the  purpose  named.  The  act  was  held  invalid,  as  estab- 
lishing dissimilarities  in  the  power  and  mode  of  different  cities  in  the  levy 
and  collection  of  taxes,  and  so  was  special  and  local.  The  principle  is  the 
same  as  I  have  applied  in  the  present  case.  There  is  here  an  existing  law  pro- 
viding for  licenses.  The  present  act  confers  upon  the  people  of  the  county 
the  option  of  saying  whether  the  old  or  the  new  shall  be  the  prevailing  sys- 
tem. In  the  case  of  Appeal  of  City  of  ScrantoHt  6  All.  Rep.  158.  a  supple- 
ment to  a  tax  act  provided  that  no  city  of  the  third  class,  nor  any  city  of  less 
than  10,000,  heretofore  incorporated,  shall  become  subject  to  the  foregoing 
provisions  of  this  act,  until  the  same  be  accepted  by  an  ordinance.  Mr.  Jus- 
tice Green,  in  delivering  the  opinion  of  the  supreme  court  of  Pennsylvania, 
said:  "According  to  this,  those  that  do  accept  will  be  subject  to  the  meth- 
ods of  assessment  and  collection  prescribed  by  the  first  five  sections;  and  all 
those  that  do  not,  will  not  be  so  subject,  and  as  to  them  different  methods 
will  prevail.  Whether  the  methods  prescribed  by  the  act  shall  be  the  law 
depends,  not  upon  the  terms  of  the  legislation,  but  upon  the  will  of  others, 
who  are  not  law-makers  at  all;  and  what  may  be  law  in  one  city  of  the  third 
class  would  not  be  law  in  another  city  of  the  same  class.''  These  cases  are 
authorities,  because  the  taxing  power  of  police  regulation  may  admittedly  be 
conferred  upon  municipal  corporations.  1  Dill.  Mun.  Corp.  §  590.  So  there  is 
no  dissimilarity  in  principle  in  that  respect.  The  power  of  a  city  government 
to  accept  an  act  of  this  kind  stands  upon  the  same  footing  as  the  power  of  the 
people  to  accept  it,  for  it  must  be  kept  in  mind  that  the  generality  of  the  op- 
erations rests  upon  the  fact  that  all  cities  may  accept,  and  so  all  are  placed  in 
the  same  posture.  The  invalidity  of  the  Pennsylvania  act  is  not  put  upon  the 
ground  that  the  people,  and  not  the  common  council,  may  be  empowered  to 
accept,  but  upon  the  ground  that  the  power  to  accept  by  either  people  or 
common  council  is  a  power  to  create  differences  in  municipal  affairs.  In  the 
case  of  the  Maize  v.  istate^  4  Ind.  342,  the  act  provided  that  a  vote  be  taken 
on  the  license  question  in  townships,  and,  if  the  vote  was  adverse,  no  license 
should  issue.  The  act  was  held  unconstitutional  upon  the  ground  that  it  was 
special.  This  branch  of  the  case  was  approved  in  the  subsequent  case  of 
Meshmeier  v.  State,  11  Ind.  483.  The  doctrine  of  these  cases  has  never  been 
overruled,  although  the  case  of  Groesch  v.  State,  42  Ind.  549,  was  improperly 
distinguished  from  the  preceding  cases.  In  the  case  of  State  v.  Geehrick,  5 
Iowa,  492,  an  act  authorized  the  county  judge  to  issue  licenses.  A  section 
provided  that  the  existing  prohibitory  law  should  not  be  repealed  unless  the 
people  of  each  county  should  vote  in  favor  of  the  last  act,  and,  if  they  so  voted, 
then  the  judge  should  grant  license.  The  court,  after  holding  that  a  law  can 
no  more  be  repealed  than  It  can  be  made  by  a  vote  of  the  people,  said:  "The 
prohibition  liquor  law  is  a  law  of  general  nature,  and  its  operation  must  be 
uniform  throughout  the  state.  Can  they  say  that  such  is  the  case  if  it  re- 
mains in  full  force  in  one  county,  while  it  is  repealed  in  othera  by  a  vote  of 
the  people,  and  a  license  law  adopted  in  its  stead?"  In  the  case  of  State 
V.  Weir,  33  Iowa  135,  an  act  made  it  unlawful  to  sell  ale,  etc.,  except  as  pro- 
vided in  a  general  act  for  the  sale  of  spintuous  liquors.  Another  section  pro- 
vided that  the  adoption  of  the  act  should  be  submitted  to  the  voters  of  the 
county,  and,  if  a  majority  was  for  prohibition,  then  the  latter  act  was  to  be 
in  full  force.  The  court  said  the  effect  of  a  vote  in  favor  of  the  act  of  1870 
is  to  adopt  a  provision  in  direct  conflict  with  the  law  of  1853,  and  hence  to 
repeal  it  by  necessary  implication.  It  falls  so  completely  within  the  principle 
and  reasoning  of  State  v.  Geehrick  that  it  seems  only  necessary  to  refer  to  that 
case  to  show  the  unconstitutionality  of  the  act  in  question. 
With  ihe  citation  of  these  cases,  I  leave  this  branch  of  the  case,  with  a  re- 
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mark  in  r^ard  to  a  difficulty  which  has  been  suggested,  if  we  deny  to  the 
cities  the  power  to  accept  general  acts.  It  is  said  that,  if  you  do  this,  it  be- 
comes impossible  to  delegate  power  to  cities  and  towns  at  all,  for  it  is  said 
you  must  hold  special  all  the  diversities  of  municipal  government  which  arise 
from  a  different  exercise,  by  different  cities,  of  the  same  power.  But  there 
is  no  difficulty  upon  this  ground.  An  act  to  confer  upon  all  cities  tlie  power 
to  regulate  the  sale  of  liquors  would  be  entirely  valid.  Nor  would  it  matter 
that  the  common  council  might  in  different  cities  prescribe  different  regula- 
tions by  ordinances.  But  this  is  entirely  different  from  the  legislature  by 
statute  making  one  regulation  for  one  city,  and  a  different  regulation  for  an- 
other city,  or  that  permits  one  city  to  accept  one  scheme,  while  another  city 
has  another.  The  difference  is  that  in  the  one  instance  the  diversity  arises 
from  the  regulation  exercised  by  a  municipality  over  a  class  of  subjects  which 
custom  has  sanctioned,  or  which,  by  usage  antedating  the  constitution,  the 
legislature  could  confer  upon  them.  To  regulations  of  this  kind  the  constitu- 
tion does  not  apply.  The  language  of  the  constitution  is  that  the  legislature 
shall  not  pass  special  laws  It  is  when  a  statute  regulates  directly  that  the 
constitutional  rule  applies.  And  an  act  which  becomes  operative  upon  ap- 
proval of  common  council  is  a  statute^  and  not  an  ordinance.  It  is  a  legis- 
lative act,  and  not  a  municipal  regulation.  It  is  amenable  to  the  constitu- 
tional rule,  while  the  municipal  ordinance  is  not.  My  conclusion  is  that,  re- 
garding this  feature  of  the  act  as  one  providing  for  a  suspension  or  partial 
repeal  of  a  general  act  by  the  test  of  the  popular  vote,  it  is  local  and  special 
legislation.  Again,  if  this  feature  of  the  act  is  regarded  as  providing  for  a 
mere  additional  limitation  upon  the  licensing  power,  I  do  not  see  how  it  es- 
capes the  restrictive  words  of  the  constitution.  Within  the  limits  of  nearly 
all,  if  not  all,  of  the  counties  of  the  state  are  cities,  and  towns,  clothed  with  a 
complete  local  government.  Among  the  other  powers  confided  to  them  is  that 
of  regulating  the  sale  of  liquor,  which  is  exercised  usually  by  licenses  granted 
by  some  branch  of  the  municipal  government.  The  fees  arising  from  such 
licenses  are  paid  into  the  municipal  treasury,  and  the  whole  scheme  of  licens- 
ing is  a  municipal  affair.  Now,  all  the  cases  from  State  v.  Camden,  40  N. 
J.  Law,  156,  to  State  v.  Glenn,  47  N.  J.  Law,  105,  and  State  v.  Trenton,  48 
N.  J.  Law,  438,  5  Atl.  Eep.  323,  (the  last  affirmed  by  this  court,)  have  de- 
clared that  the  licensing  power  is  an  internal,  municipal  affair.  These  cases 
have  declared  with  equal  unanimity  that  all  statutes  which  touch  this  power 
must  apply  a  uniform  rule.  Now,  take  the  theory  of  regulation  applied  in 
the  construction  of  this  statute.  Upon  this  theory  the  present  act  does  not 
strip  cities  and  towns  of  the  power  to  grant  licenses.  It  only  regulates  the 
method  by  which  licenses  are  granted.  It  only  requires  the  recommendation 
of  a  majority  of  the  voters  in  a  county,  instead  of  12  freeholders.  But  can 
the  legislature  say  that  one  city  may  grant  licenses  upon  the  recommendation 
of  12  men,  and  another  city  only  upon  the  recommendation  of  50.  Yet  this 
law  permits  Cape  May  City  to  grant  licenses  upon  the  approval  of  less  than 
1,200  voters,  while  Salem  cannot  license  without  the  approval  of  2,600.  Fur- 
ther than  this,  the  standard  is  not  a  municipal,  but  a  foreign,  standard.  It 
does  not  provide  for  the  approval  of  voters  or  freeholders  of  a  city,  but  partly 
of  voters  resident  beyond  the  limits  of  the  corporation.  So  it  is  regulation  of 
municipal  affairs;  but  its  operation  varies  not  with  the  size  or  circumstances 
of  the  city  itself,  but  varies  with  the  population  of  an  outlying  territory,  which 
happens  to  be  contiguous.  If  this  is  not  special  legislation,  I  have  not  learned 
the  meaning  of  the  term,  or  caught  the  significance  of  our  own  adjudication 
upon  the  subject.  For  reasons  which  I  have  thus  expressed  at  greater  length 
than  I  intended,  I  am  constrained  to  vote  to  reverse  the  judgment  of  the  su- 
preme court. 
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NOTE. 

1.  IHTOXIOATIIVO  LlQUOBS— COHSTITUTIONALXTT  07  LaW8— TiTLBB  OF  AOTB.     The  title 

of  an  enactment  is  part  of  the  enactment,  and  must  express  the  subject-matter.  State 
▼,  Gaunt,  (Or.)  9  Fac.  Rep.  55.  The  constitution  of  Wew  Jersey  provides:  "To  avoid 
improper  influences  which  mi^  result  ftom  Intermixing  in  one  and  the  same  act  such 
things  as  have  no  proper  relation  to  each  other,  every  law  shall  embrace  but  one  object^ 
and  that  shall  be  expressed  in  the  title.  **  In  his  opinion  in  the  case  of  Inhabitants  ox 
Montclair  v.  Ramsdell,  2  Sup.  Ct.  Rep.  891,  Hablak,  J.,  said :  ''It  is  not  intended  by 
the  constitution  of  New  Jersey  that  the  title  to  an  act  should  embody  a  detailed  state> 
ment,  nor  be  an  index  or  abstract  of  its  contents.  *  *  *  As  the  state  constitution 
has  not  indicated  the  degree  of  particularity  necessary  to  express  in  its  title  the  one  ob- 
ject of  an  act,  the  court  should  not  embarrass  legislation  by  technical  interpretations 
based  upon  mere  form  or  phraseology.  The  objections  should  be  grave,  ana  the  con- 
flict between  the  statute  and  the  constitution  palpable,  before  the  judiciary  should  dla- 
legard  a  legi^ative  enactment  upon  the  sole  ground  that  it  embraced  more  than  one 
object,  or,  if  but  one  object,  that  It  was  not  sufflcientlv  expressed  by  the  title. " 

The  Kansas  prohibitory  liquor  law  of  1881  was  entitled  "An  act  to  prohibit  the  manu- 
future  and  sale  of  intoxicating  liquors,  except  for  medical,  scientiflc,  and  mechanical 
purposes,  and  to  regulate  the  manufacture  and  sale  thereof  for  such  excepted  pur- 
poses. **  A  section  of  the  act  gives  a  right  of  action  for  damages  to  any  one  injured  in  per- 
son, or  property,  or  means  of  support,  by  an  intoxicated  person,  or  in  consequence  of 
intoxication,  arainst  the  person  who  furnished  the  liquor  which  caused  the  intoxica- 
tion. Held,  in  Durein  v.  rontious,  8  Pac.  Rep.  428,  that  the  title  was  suificiently  com- 
prehensive to  cover  this  provision,  and  that  the  act  was  not  unOOnstitutional. 

An  aot,  the  subject  of  which  is  the  prohibition  of  the  sale  of  intoxi 
which  provides  penalties  for  its  viomtion,  is  not  unconstitutional, 
visions  not  within  the  purview  of  its  subject    Harthi  v.  *** 
Rep.  181. 

Act  Pa.  April  13. 1867,  entitled  "An  act  to  prohibit  the  issuing  of  licenses  within  two 
miles  of  the  normal  sohool  at  ***,**  in  section  1  forbade  the  granting  any  license  to 
sell  "spirituous,  vinous,  malt,  and  brewed  "  liquors  within  said  radius ;  section 2  forbade 
their  sale  within  said  limits.  Act  April  20. 1858, 1 8,  permitted  the  sale  of  "dder  and 
domestic  wines"  without  a  license.  Held,  tnat  the  subject  of  section  2  of  the  act  of 
1807.  repealing  the  aot  of  1858,  was  not  set  forth  in  the  title,  and  was  therefore  void. " 
Hatfield  v.  Com.,  (Pa.)  14  AU.  Kep.  151. 

A  statute  entitled  "An  act  to  prohibit  the  sale,  giving  away,  or  otherwise  disposing 
of  spirituous,  vinous,  or  malt  liquors,  or  intoxicating  bitters  or  patent  medicines  hav- 
ing alcohol  as  a  base,  **  is  not  unconstitutional  as  embracing  more  than  is  in  the  purview 
of  the  title,  because  it  provides  for  the  exemption  of  wines  and  liquors  for  specified 
uses,  and  prohibits  the  sale  of  "bitters  and  medicines  with  suificient  alcohol  therein  to 
make  a  man  drunk.  **   Ramagnano  v.  Crook,  (Ala.)  8  South.  Rep.  845. 

A  Kentucky  statute  was  entitled  "^  An  act  to  prohibit  the  sale,  '*  while  the  act  itself 
made  it  unlawful  to  give  or  loan  intoxicating  liquors.  Held,  that  one  indicted  for 
unlawfully  selling  was  not  in  a  position  to  question  the  constitutionality  of  the  act 
as  not  having  a  suificiently  comprehensive  title.    Stickrod  v.  Com. ,  (Ky. )  5  S.  W.  Rep. 

Under  an  act  to  "  regpilate  **  the  sale  of  spirituous  liquors,  an  amendatory  section,  which 
''prohibits  "  the  sale  thereof  within  certain  limits,  is  unconstitutional  People  v.  Ghid- 
wav,  (Mich.)  28  N.  W,  Rep.  101. 

For  the  construction  of  statutes  in  regard  to  the  intoxicating  liquor  traffic,  the  constitu- 
tionality of  which  has  been  questioned  on  the  ground  that  thedr  titles  were  not  suffi- 
ciently comprehensive,  see  Ex  parte  Bumside,  (Ky.)  0  8.  W.  Rep.  276;  State  v.  Phen- 
line,  (Or.)  17  Pao.  Rep.  572;  Flower  v.  Witkovsky,  (Mich.)  87  N.  W.  Rep.  864iMorgan 
v.  State,  (Ala.)  1  South.  Rep.  472 ;  State  v.  Shreoder,  (Iowa,)  1 N.  W.  Rep.  481 ;  Westing- 
hausen  v  People,  (Mich.)  6  N.  W.  Rep.  641. 

2.  (^MSTITUTIONAL  LaW  —  LoCAL  AND  SPBCIAL  LaWS  —  CJLASSIFIOATION  BT  POPULA- 
TION. The  classification  of  cities  on  the  basis  of  population,  and  the  passage  of  laws 
applicable  thereto,  are  not  void  as  local  or  special  legislation.  State  v.  Graham,  (Neb.) 
19N.  W.  Rep.  470;  State  v.  Hunter.  (Kan.)  17  Pac.  Rep.  177.  For  a  definition  of  a  spe- 
cial act^  see  City  v.  Gillett,  (Kan.)  4  Pac.  Rep.  800.  The  fact  that  a  law  may  be  ac- 
cepted in  one  county,  and  not  in  another,  in  consequence  of  which  a  person  might  be 
piuished  in  one  county,  and  not  in  another,  does  not  invalidate  it.  State  v.  Pond,  (Mo.) 
6  S.  W.  Rep.  460 ;  Marmot  v.  State,  (Ohio,)  12  N.  E.  Rep.  468,  A  law  operating  through- 
out  a  state  upon  all  persons  and  localities  of  a  class,  or  who  are  brought  vmhin  the  re- 
lations and  circumstances  provided  for,  is  not  objectionable  as  wanting  tmiformity  of 
operation.    State  v.  Berka,  {Neb.)  80  N.  W.  Rep.  267.  "^  .  '' 

The  local  option  act  of  Missouri,  (AcU  1887,  p.  179,)  applying  to  all  the  counties  in 
the  state,  and  to  all  incorporated  cities  or  towns  having  a  population  of  2,500  or  more, 
is  not  in  violation  of  Const.  Mo.  art.  4,  S  58,  providing  that  no  local  or  special  law  shall 
be  passed  when  a  general  law  can  be  made  applicable.  Following  State  v.  Pond,  6  S. 
W.  Rep.  469;  Bx  parte  Swann,  (Mo.)  9  S.  W.  Rep.  10. 

A  statute  vesting  the  judicial  power  of  ciUes  having  .80,000  and  less  ttian  100,000  ii^- 
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habitants  in  a  police  court  to  be  held  by  the  city  justices,  or  by  one  of  them,  to  be  des- 
ignated by  the  mayor,  and  to  which  it  gives  exclusive  jurisdiction  of  certain  offenses, 
is  not  unconstitutional  as  being  a  local  or  special  law,  when  a  general  law  could  be  made 
applicable.    People  v.  Henshaw,  (Cal.)  18  Pac.  Rep.  413. 

Respecting  the  validity  of  local  and  special  laws,  see  State  v.  Township  Committee, 
(N.  JO  14  Atl  Rep.  587,  and  note.  See,  also.  Wilder  v.'RaUway  Co.,  (Mich.)  38  N.  W.  Rep. 
389 ;  Schut  v.  Railway  Co.,  Id.  291. 

3.  Constitutional  Law— Delegation  op  Legislative  Poweb.  An  act  which  pro- 
vides that  any  county,  town,  or  city  of  a  certain  class  may,  by  a  majority  vote,  put 
such  county,  city,  or  town  under  its  operation,  is  not  a  delegation  of  legislative  power. 
State  V.  Pond,  (Mo.)  6  S.  W.  Rep,  469;  State  v.  District  Court,  (Minn.)  22  N.  W.  Rep.  625; 
nor  a  law  conferring  authority  upon  a  municipality,  to  be  exercised  at  its  discretion. 
City  V.  HiUis,  (Iowa,)  8  N.  W.  Rep.  638 ;  nor  a  law  which  submits  to  the  popular  vote 
merely  the  question  as  to  whether  or  not,  in  any  given  locality,  liquor  licenses  shall  be 
granted.  Savage  v.  Com.,  (Va.)  5  S.  E.  Rep.  563. 

The  local  option  act  of  Washington  Territory,  giving**  to  precincts  of  Washington 
Territory"  the  power  to  repeal  the  existing  laws,  and  prohibit  the  sale  of  liquor,  by  a 
petition  and  a  vote  of  a  majority  of  the  voters  of  any  pi'^cinct,  is  invalid  as  a  delega- 
tion of  legislative  authority;  precincts  not  being  municipal  corporations  capable  of 
receiving  such  grant,  or  of  exercising  the  power  granted.  Thornton  v.  Territory, 
(Wash.  T.)  17  Pac.  Rep.  896.  See,  also,  Lessman  v.  Territory,  (Wash.  T.)  19  Pac.  Rep.  68, 
and  cases  cited  in  note. 

(68  Md.  545) 

Morton  v.  Grafflin. 
.  {Court  of  Appeals  of  Maryland,    June  14, 1883.) 

1.  Corporations — Stock— Garnishment-— Rights  op  Pledgee. 

Under  act  Md.  1886,  c.  287,  which  provides  that  no  attachment  or  garnishment 
levied  on  the  stock  of  any  corporation  shall  affect  the  rights  of  any  pledgee,  ao- 

?iUired  prior  to  such  levy,  or  prevent  such  pledgee  and  the  corporation  from  trans- 
erring  such  stocks  on  the  company^s  books,  the  court  does  not,  by  the  garnishment 
of  a  pledgee,  obtain  any  control  of  the  stock,  and  a  bill  asking  for  the  appointment 
of  a  receiver,  and  to  enforce  a  lien  claimed  to  have  been  acquired  by  such  garnish- 
ment, cannot  be  maintained.    Affirming  13  AtL  Rep.  841. 
a*.  Equity— Jurisdiction— Established  Claim — Garnishment. 

To  invoke  the  aid  of  a  court  of  equity  to  subject  a  debtor's  property  to  the  claims 
of  his  creditors,  the  demands  must  have  been  established  by  some  judicial  proceed- 
ings; but  suing  out  and  serving  a  writ  of  garnishment  is  not  such  a  judicial  deter- 
mination of  the  claim  as  will  give  the  court  jurisdiction  to  appoint  a  receiver  of 
the  property  in  the  hands  of  the  garnishee.  Affirming  18  Atl.  Rep.  841. 
8.  Same— Discovert— From  Garnishee. 

Under  act  Md.  1880,  c.  28,  which  gives  the  plaintiff  the  right  to  interro^te  the 
garnishee,  the  plaintiff,  having  an  adeouate  remedy  at  law,  cannot  maintain  a  bill 
in  equity  against  the  garnishee,  defendant,  to  obtain  a  disclosure  of  the  property 
and  effects  of  the  debtor  in  his  possession.    Affirming  13  Atl.  Rep.  841. 

Appeal  from  circuit  court  of  Baltimore  city. 

On  Qiotion  for  reargument.    For  former  opinion,  see  13  Atl.  Bep.  341. 
Wm.  8.  Bi^an,  Jr.t  and  Geo.  R.  Gaither,  for  appellant.    Frank  Qosiielh 
for  appellee. 

Irving,  J.  We  have  carefully  considered  the  very  strong  argument  of 
counsel  for  appellant,  and  the  authorities  cited,  but  have  been  able  to  find  no 
ground  for  a  reargument  of  the  case  or  modification  of  our  decree.  As  fully 
and  as  clearly  as  we  could,  we  expressed  our  views  as  to  the  matters  involved 
in  the  appeal.  We  decided  that  stocks  of  a  corporation,  6owa  j^e  pledged 
for  debt,  were  not,  under  our  statute,  attachable,  and  thkt  no  lien  had  been 
acquired  upon  the  stocks  alleged  to  have  been  attached.  We  adhere  to  that 
view.  We  also  decided  that  the  lien  alleged  to  have  been  acquired  by  the  at- 
tachment on  any  property  of  the  debtor,  mortgaged  or  pledged  to  appellee, 
other  than  stocks,  was  but  an  inchoate  lien  whicii  needed  perfecting  in  a 
court  of  law  before  resort  could  be  had  to  equity  to  secure  a  sale  by  way  of  ex- 
ecution. We  cited  McPherson  v.  SnowdeUy  19  Md.  197,  as  so  expressly  de^ 
cided.  The  remedy  by  attachment  being  special,  and  extraordinary,  it  must 
be  specially  pursued,  and  equity  cannot  aid  the  Jaw  in  that  regard.  We  see 
no  conflict  between  Thomas  v.  Broion,  67  Md.  512,  10  Atl.  Hep.  713,  and 
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Rhodes  v,  Amsinck,  38  Md.  845;  on  the  contrary,  the  case  of  Thomas  v. 
Brovm  clearly  recognizes  the  lien  acquired  by  the  levy  as  inchoate,  and  need- 
ing perfection  by  judgment  of  condemnation  to  be  available.  From  the  ar- 
gument of  counsel  we  may  infer  that  the  other  property  claimed  to  be  attached 
consists  of  "choses  in  action"  of  Lawton  pledged  to  GraflBin.  If  that  be  so.  ' 
then  the  court  below  was  clearly  right  in  holding  they  could  only  be  reached 
as  credits  through  the  debtor  who  had  them  to  pay,  and  not  through  Gi-afflin 
alone,  as  pledgee  and  custodian.  They  are  not  attachable  as  chattels.  If  it 
was  chattel  property,  and  Grafflin  owed  Lawton  for  it,  of  course,  under  the 
return  **laid  in  the  hands,"  the  appellant  could  show  what  it  was  Grafflin 
owed  him  for.  In  Odend^hal  v.  Devlin,  48  Md.  440,  cited  by  appellants,  that 
was  the  case.  The  husband  owed  the  wife  for  property  he  had  taken  of  hers 
with  agreement  to  pay  for  it.  What  that  property  was,  the  evidence  showed, 
and  judgment  in  personam  for  its  value  as  proven  was  rendered  against  the 
husband.  Condemnation  of  specific  property  was  not  sought  or  obtained. 
Considered  in  the  light  of  what  was  sought  and  obtained,  it  is  clear  certain  ex- 
pressions were  not  intended  to  sanction  the  return  in  that  case  as  a  sufficient 
one  for  the  condemnation  of  specific  chattels.  There  is,  we  think,  no  incon- 
sistency between  that  case,  and  what  we  have  said  is  necessary,  if  the  specific 
thing  is  to  be  condemned  and  sold.  Here  only  an  equity  of  redemption  in  cer- 
tain property  is  alleged  to  have  been  attached.  If  it  be  chattel  property,  the 
same,  being  lawfully  and  bona  fide  in  the  hands  of  another,  cannot  be  taken 
from  his  possession,  and  if  the  sheriff  cannot  schedule  and  describe  it  for  lack 
of  knowledge,  of  course  the  plaintiff  has  his  right  to  interrogate  the  garnishee^ 
and  thus  get  such  a  description  of  the  property  into  the  record,  so  that  the 
judgment  of  condemnation  of  the  equitable  interest  may  be  definite  and  cer- 
tain. When  the  appellant  has  secured  such  condemnation  of  such  equitable 
interest,  he  will  be  in  position  to  claim  the  aid  of  equity  to  make  it  available,, 
but  not  before.  The  motion  to  reargue,  and  for  modification  of  the  decree,, 
must  be  overruled. 
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(00  vt  606) 

Hals  v.  Grand  Trunk  B.  Ck>.i 

(Supreme  Court  of  Vermont,    Caledonia.    September  24, 1888.) 

OARSRBS— MiJIrCABRIBKS— DUTT  TO  PbOYIDB  PASSAGE  TO  AND  FBOM  GaBS. 

It  is  the  dnty  of  a  railroad  comjpany,  which  carries  the  mail  under  a  contract  with 
the  goyemment  of  the  United  states,  and  by  whose  reffnlations  postal  clerks  on 
mail  trains  are  required  to  receive  at  the  cars  stamped  letters  and  sell  stamps,  to 
furnish  a  reasonably  safe  passage  to  and  from  its  mail  trains,  while  stopping  at  its 
regular  stations,  for  the  purx>ose  of  mailing  letters;  and  a  failure  to  provide  such 
passage  is  actionable  negligence.     * 

Exception  froiD  Caledonia  county  court;  before  Justice  Veazet. 

Action  on  the  case  for  negligence.  Heard  on  an  agreed  statement,  June 
term,  1887.  Judgment  pro /ortTuz  for  the  plaintiff,  and  cause  passed  to  the 
supreme  court  under  section  1890,  B.  L.  It  was  agreed:  "On  November 
2,  1885,  the  defendants  were  lessees  and  managers  of  said  railway  between 
Portland,  Me.,  and  Canada  line,  and  had  maintained  a  passenger  station  at 
Berlin  Falls,  K.  H.,  about  thirty  years.  The  defendants  carried  the  United 
States  mail,  with  route  or  mail  agents,  on  their  passenger  trains  between 
said  Portland  and  Canada  line,  according  to  the  laws  of  the  United  States, 
and  pursuant  to  such  conditions  and  regulations  as  the  post-office  depart- 
ment bad  imposed,  which  may  be  referred  to,  receiving  therefor  the  com- 
pensation fixed  by  the  department.  The  plaintiff,  a  traveling  salesman,  was 
at  Berlin  Falls  the  evening  of  November  2, 1885,  and  went  to  the  post-offlce 
to  mail  two  letters.  He  there  learned  that  the  mail  had  gone  to  the  railway 
station,  and  he  immediately  went  to  the  station  for  the  sole  purpose  of  mail- 
ing the  letters  on  the  train.  The  mail  train  from  Portland  to  Canada  line  was 
due  at  that  station  about  6  o'clock  f.  h.  Plaintiff  arrived  at  thestation  about 
five  minutes  before  the  train  came,  and  went  into  the  station,  and  stayed 
there  till  the  train  whistled,  and  then  went  outside  onto  the  platform  between 
the  main  track  and  side  track,  across  which  passengers  are  accustomed  to  go 
in  getting  off  and  on  the  cars.  It  was  a  dark  and  rainy  night.  As  soon  as 
the  train  stopped,  plaintiff  turned  to  the  right,  and  started  to  go  to  the  car  on 
said  train,  which  he  thought  was  the  mail  car,  but  which  was  the  express  car, 
and  was  the  next  car  forward  of  the  mail  car.  In  going  towards  said  ex- 
press car  for  the  purpose  of  mailing  said  letters,  the  plaintiff  walked  off  the 
platform  near  the  corner,  and  got  hurt.  There  was  no  railing  or  other  guard, 
and  he  fell  about  2j^  feet.  From  said  corner,  as  far  as  the  platform  extended 
towards  Canada,  it  was  six  feet  wide.  The  station  was  lighted  that  evening 
the  same  as  usual.  For  fifteen  or  twenty  years  persons  have  been  accus- 
tomed to  go  to  the  mail  car  at  this  station  to  mail  letters  on  the  car,  to  which 
the  defendants  have  made  no  objection.  Neither  have  they  ever  expressly 
consented  thereto.  The  defendants'  mail  cars  have  letter-boxes  into  which 
people  can  deposit  letters  through  the  car  door.  The  plaintiff  exercised  due 
and  proper  care  on  this  occasion.  His  right  to  recover  depends  upon  whether 
or  not  the  defendants  are  liable  for  the  injury  to  plaintiff,  occasioned  by  the 
lack  of  a  railing  or  other  guard  on  said  platform,  or  in  not  properly  lighting 
the  same  while  it  was  being  used  by  plaintiff  as  aforesaid." 

Geo,  N.  Dale,  for  defendant. 

The  defendant  sustained  no  relation  at  all  to  the  plaintiff.  There  was  none 
by  implication,  by  contract,  and  none  created  by  law.  The  law  simply  pro- 
vides that  every  route  agent,  postal  clerk,  etc.,  shall  receive  mail  matter  pres- 
ented to  him.  This  is  a  duty  imposed  on  the  agent  of  the  government^  and  no 
place  is  specified  at  which  he  shall  receive  it,  whether  in  the  station,  on  the 
platform,  or  in  the  postal  car.    There  is  not  a  word  in  the  statutes  or  post- 

'  Reported  by  Senter  &  Kemp,  Es^ls.,  of  the  Montpeiier  bar. 


Digitized  by 


Google 


Vt.]  HALE  V.  QRAMD  TBUNK  B^  00. 

office  regulations  about  the  company  having  anything  to  do  with  the  recep- 
tion by  or  delivery  to  the  postal  clerk  of  this  tnaiL  Section  4000  provides  that 
the  railway  companies  shall  carry  *'all  mailable  matter  directed  to  be  carried 
thereon  without  extra  charge."  The  public  is  in  no  way,  directly  or  indi- 
rectly, or  by  the  slightest  inference,  referred  to.  In  this  case  the  way  re- 
quired by  the  plaintiff  to  the  mail  car  was  as  safe  as  the  approach  to  the  oats 
in  Pierce  v.  Whitcomb,  48  Yt.  127.  The  defendants  knew  nothing  about  the 
plaintiff  being  on  the  platform.  They  had  no  business  with  him  directly  or 
indirectly.  They  had  no  connection  with  the  business  he  was  there  to  do. 
One  who  enters  the  premises  of  a  railway  company  may  not  always  be  a  tres- 
passer. Harty  v.  Railroad  Co.,  42  N.  Y.  468;  Patterson  v.  Railroad  Co,, 4 
Houst.  103;  Railroad  Co.  v.  Hammer,  72  III.  347.  But  the  company  owes 
him  no  special  duty,  l>ecause  he  had  been  permitted  to  be  there.  Houtisell  v. 
Smyth,  7  C.  B.  (N.  S.)  731;  2  Wood,  By.  Law,  1270.  Admitting  a  person 
upon  the  platform  does  not  impose  any  obligation  on  the  company  to  protect 
him.  Giliis  v.  Railroad  Co.,  59  Fa.  St.  129.  Where  no  relation  of  business 
exists  between  the  company  and  the  injured  party,  there  can  be  no  recovery. 
Nicholson  V.  Railway  Co.,  41  N.  Y.  529.  See  Johnson  v.  Railroad,  125 
Mass.  75;  Stoeeny  v.  Railroad  Co.,  10  Allen,  368;  Qaynor  v.  Railway  Co., 
100  Mass.  208;  Coolhroth  v.  Railroad  Co.,  77  Me.  165. 

Ossian  Ray,  for  defendant. 

Defendant  ought  not  to  be  held  responsible  for  the  result  of  plaintiff *s  blun- 
der in  departing  from  the  usually  traveled  way  or  path,  between  the  station 
and  the  cars,  and  going  off  in  a  wrong  direction  to  the  wrong  car.  There  was 
no  contractual  relation  between  the  parties.  The  plaintiff  was  not  a  passenger, 
nor  freighted.  He  was  not  at  the  station  to  meet  a  passenger,  or  to  escort 
any  one  aboard  the  cars,  or  to  transact  any  business.  He  was  a  mere  licensee. 
RaUtrny  Co,  v.  Bingham,  29  Ohio  St.  364,  23  Amer.  Bep.  751.  A  licensee 
is  a  person  who,  being  neither  a  passenger,  servant,  nor  trespasser,  and  not 
standing  in  any  contractual  relation  to  the  railway,  is  permitted  by  the  rail- 
way to  go  upon  its  premises  for  his  own  interest,  convenience,  or  gratifica- 
tion. Patt.  By.  Accident  Law,  pp.  176,  177,  8  185.  As  Martin,  B.,  said 
in  Bolch  V.  Smith,  7  Hurl.  &  K.  736 :  *' Permission  involves  leave  and  license, 
but  it  gives  no  right."  A  railway,  like  other  owners  of  Teal  estate,  is  not 
liable  to  licensees  for  injuries  resulting  from  the  condition  of  its  premises,  or 
caused  by  its  failure  to  maintain  those  premises  in  repair,  provided  there  be 
no  such  concealed  danger  as  can  be  considered  a  trap  for  the  unwary.  Setery 
V.  mckerson,  120  Mass.  306;  Vandefheok  v.  Hendry,  84  N.  J.  Law,  472; 
Pierce  v.  Whitcomb,  48  Vt.  127.  But  if  the  plaintiff  was  invited  by  defend- 
ant  to  go  and  put  his  letters  into  the  post-office  car,  still  the  defendant  is  not 
r^ponsible  for  his  mistalfe  in  going  out  of  the  way  to  the  wrong  car.  1 
Thomp.  Neg.  308;  Zoebisch  v.  Tarbell,  10  Allen,  385;  Murray  v.  McLean, 
57  111.  378;  Camp.  Neg.  §  32;  Bennett  v.  Railroad  Co.,  102  U.  S.  577,  584; 
Whart.  Neg.  §  849;  Shear.  &  B.  Neg.  §§  498,  499;  Nicholson  v.  Railway 
Co.,  41  N.  Y.  525;  Victory  v.  Baker,  67  N.  Y.  366;  Railroad  Co.  v.  Schwirhd- 
ling,  101  Pa.  St.  258;  Gillis  v.  Railroad  Co.,  59  Pa.  St.  129;  Railroad  Co.  v. 
MarUn,  14  Neb.  295, 15  N.  W.  Bep.  696;  Frost  v.  Railroad  Co.,  10  Allen, 
387;  Lai^  v.  Railroad  Co.,  78  Ind.  323;  Railway  Co.  v.  Thompson,  77  Ala. 
448;  Hounsell  v.  Smyth,  7  0.  B.  (N.  S.)  731;  Qantret  v.  Egerton,  L.  B.  2  0. 
P.  371;  Wilkinson  v.  Fairrie,  1  Hurl.  &  0.  633;  Sullivan  v.  Waters,  14  Ir. 
Law  B,  (N.  S.)  460. 

Bates  <&  May,  for  plaintiff. 

The  defendant  was  engaged  as  a  common  carrier.  It  had  In  its  train  a 
postal  car,  furnished  with  all  appliances  for  taking,  sorting,  and  delivering  the 
United  States  mail.    Postal  clerks  accompanied  the  car,  and  were  In  the  ex- 
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cluai ve  us^  Qt  3am6>  See  Bev.  St.  U*.  S.  §  4000 :  Instructions  to  Railway  Postal 
Cletks,  §§720,  762.  It  was  held  in  Pearce  v.  Langfili,  101  Pa.  St.  507,  that 
it  Was  a  good  delivery  of  a  letter  to  a  letter-carrier;  and  in  Bank  v.  Shaw^ 
(Me.)  10  Atl.  Rep.  67,  that  depositing  in  a  letter-box  was  suflRcient  to  charge 
an.indorser  of  a  note  with  notice  of  dishonor.  A  railway  company  is  bound 
tctkeep  a  safe  platform,  and  to  keep  it  properly  lighted  at  night.  Deer.  Neg. 
§.85;  Whart.  Neg.  §  653;  Mayhew  v.  Mining  Co..  76  Me.  100.  In  the  fol- 
lowing cases  the  company  has  been  held  liable:  To  a  hackiQan  who  went  to 
a  station  to  drum  for  passengers.  Tohin  v.  Railroad  Co.\  59  Me.  183.  To 
a  driver  of  job  wagon  who  went  for  a  chest,  over  a  wharf  owned  by  defend- 
ants, but  not  occupied  by  them.  Campbell  v,  Sugar  Co,.  62  Me.  552.  To  a 
custom-house  officer  whose  duty  it  was  to  watch  for  smugglers.  Low  v.  Rail- 
way Co.y  72  Me.  813.  To  the  husband  who  went  to  meet  his  wife.  Mo^one 
v.  Railroad  Co.,  51  Mich.  601,  17  N.  W.  Rep.  74.  To  mail  agents  on  train. 
Nolton  V,  Railroad  Corp..  15  N.  Y  444;  Seybolt  v.  Railmad  Co.,  95  N.  Y. 
562.  To  express  agents.  Blair  v.  Railvoay  Co.,  66  N.  Y.  813.  To  a  person 
who  went  with  an  illiterate  man  to  read  a  notice  at  station.  Railroad  Co. 
y.  Fairbaim,  (Ark.)  4  S.  W.  Rep.  50.  But  if  the  plaintiff  was  not  a  pas- 
senger,, still  he  was  rightfully  at  the  station,  and  can  maintain  his  action. 
Moak,  Underh.  Torts,  rule  24;  8weeny  v.  Railroad  Co.,  10  Allen,  368;  CarZc- 
ton  V.  Steel  Co.,  99  Mass.  216;  Pierce  v.  Whitcomb,  48  Vt.  127;  Snow  v.  Rail- 
road  Co.,  136  Mass.  552;  Low  v.  Railway  Co.,  72  Me.  313;  Wendell  v.  Bax- 
ter, 12  Gray,  494;  Stratton  v.  Staples,  59  Me.  95;  Moak,  Underh.  Torts,  260; 
Pams  v.  Society,  129  Mass.  367. 

Ross,  J.  By  the  agreed  case,  [N'ovember  2, 1885,  the  defendant  was  operat- 
ing a  railway  from  Portland,  Me.,  to  Canada  Line,  and  had  a  station  at  Berlin 
Falls,  N.  H.  As  such  it  was  carrying  the  mail  on  its  mail  trains  for  the 
United  States  government,  according  to  the  laws  of  the  United  States,  and 
pursuant  to  the  conditions  and  regulations  imposed  by  the  post-office  depart- 
ment, at  a  fixed  compensation.  Tlie  plaintiff,  on  that  evening,  in  attempting 
to  go  to  its  mail  train  while  stopping  at  the  station  at  Berlin  Falls,  for  the 
purpose  of  mailing  some  letters,  in  the  exercise  of  due  and  proper  care,  fell 
from  an  unguarded,  and  as  he  claims,  insufficiently  lighted,  platform,  leading 
from  the  station  to  the  train,  and  was  injured.  By  the  regulations  of  the 
post-office  department  it  was  then  the  duty  of  postal  clerks  on  trains  carrying 
the  mail  to  receive  at  the  cars  among  other  things,  from  the  public,  letters  on 
which  the  postage  had  been  prepaid,  and  then  to  sell  stamps  with  which  to 
prepay  such  postage.  Sections  720,  762,  Instructions  to  Railway  Postal 
Clerks.  Hence,  as  a  part  of  the  service  which  the  defendant  was  performing 
for  the  government,  and  for  which  it  was  receiving  compensation  from  the 
government,  it  was  under  a  duty  to  furnish  the  public  a  reasonably  safe  pas- 
sage to  and  from  its  mail  trains,  while  stopping  at  its  regular  stations,  for  the 
purpose  of  purchasing  stamps  and  mailing  such  letters.  The  plaintiff  was  a 
member  of  the  public,  and  was  attempting  to  pass  over  the  platrorm  provided 
by  the  defendant  to  the  mail  train,  for  the  lawful  purpose  of  mailing  two  let- 
ters. By  accepting  the  carriage  of  the  mail  for  the  government,  the  defend- 
£^nt  became  under  the  duty  to  furnish  him  a  reasonably  safe  passage  to  its 
mail  train,  for  the  purpose  of  mailing  his  letters.  In  attempting  to  pass  over 
the  platform  to  its  mail  train  for  this  purpose  the  plaintiff  was  neither  a  tres- 
passer, intruder,  nor  loafer,  but  was  there  to  transact  business,  which  the  de- 
fendant had  undertaken  to  do  with  him,  for  a  compensation  received  from 
the  government;  in  fact  was  there,  at  the  invitation  of  the  defendant,  to 
transact  business  which  it  had  been  hired  to  perform  for  and  with  him,  by 
the  government.  The  duty  of  the  defendant  to  furnish  the  plaintiff  a  reason- 
ably safe  passage  to  its  mail  train  to  mail  his  letters  was  none  the  less  bind- 
ing or  obligatory  because  the  compensation  received  therefor  came  from  the 
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government  rather  than  the  plaintiff.  A.  holds  a  regular  passenger  ticket 
over  a  railroad.  The  duty  of  the  company  operating  the  road  to  carry  him 
Siifely  19  none  the  less  binding,  nor  are  his  legal  rights,  if  injured,  in  the  least 
abridged  because  the  ticket  was  paid  for  by  the  money  of  B.,  rather  than  with 
his  own  money.  The  government  derives  a  large  part  of  its  revenue  with 
whici)  it  pays  for  the  mail  service  by  the  sale  of  postage  stamps  to  whomso- 
ever of  the  public  may  desi  re  to  use  that  arm  of  its  service.  The  money  which 
the  plaintiff  had  paid  for  the  postage  stamps  upon  the  letters  he  was  carry- 
ing, or  which  he  would  have  paid  llie  postal  clerk  for  stamps  to  use  upon  the 
letters,  was  indirectly  a  payment  to  the  defendant  for  the  service  which  it  was 
about  to  perform  for  the  plaintiff,  in  carrying  the  letters  which  he  was  about 
to  post,  on  the  way  towards  their  destination.  But  whether  the  plaintiff 
paid  indirectly  to  the  defendant  for  the  service  and  accommodations  which  it 
was  under  a  duty  to  furnish  him,  or  the  government  paid  therefor,  and  gave 
it  to  the  plaintiff,  does  not  vary  the  defendant's  duty  to  furnish  him  a  reason- 
ably safe  passage  to  the  mail  car  for  the  purpose  of  mailing  his  letters,  nor 
are  his  legal  rights  thereby  abated.  Actionable  negligence  is  a  failure  in  legal 
duty  which  occasions  an  injury  to  a  party  free  from  contributory  negligence, 
or  who  has  not  failed  in  the  discharge  of  his  duty  in  the  given  circumstances. 
They  have  also  conceded  in  the  agreed  case  that  the  plaintiff  exercised  due  and 
proper  care  on  the  occasion.  They  only  contend  that  the  defendant  was  under 
no  legal  duty  to  furnish  the  plaintiff  a  reasonably  safe  passage  to  the  mail  car, 
for  the  purpose  of  mailing  his  letters,  mainly  because  he  was  to  pay  the  de- 
fendant nothing  therefor  directly.  But,  as  we  have  already  endeavored  to 
show,  that  fact  would  not  relieve  the  defendant  from  the  duty,  inasmuch  as 
it  was  paid  by  the  government  for  discharging  that  duty  to  the  public;  that 
is,  to  any  person  who  had  occasion  to  go  to  the  mail  car  when  stopping  at 
regular  stations  to  transact  any  lawful  business  with  the  servants  of  the 
government.  These  views  would  affirm  the  judgment  of  the  county  court, 
but,  in  accordance  with  the  stipulation  of  the  parties,  that  judgment  is  re- 
versed pro  format  with  costs  to  the  plaintiff,  and  the  cause  remanded  for 
trial. 

(60  VL  B78) 

Howard  t>.  Witters.* 

(Supreme  Court  of  Vermont.    Chittenden.    September  25, 1888.) 

1.  Chattel  Mobtoages— Priority— Real-Estatb  Mortgage  Covering  Chattels. 

A  chattel  mortgage  of  personal  property  is  superior  to  a  prior  real-estate  mort- 
gage, in  common  form,  covering  the  same  property,  where  the  mortgagee  in  the 
chattel  mortgage  is  in  the  position  of  an  innocent  purchaser. 

3.  Same— Vendor  and  Vendee— Vendor's  Lien. 

Where  one  sells  personal  property,  and  the  title  passes  ahsolutely,  an  ordinary 
real-estate  mortgage  of  the  same  to  secure  the  purchase  money  is  not  valid,  as  a 
vendor's  lien,  as  to  subsequent  bona  fide  purchasers. 

8.  Same — ^Rights  op  Mortgagee — Loss  op  Note — ^Evidence. 

The  loss  of  the  note  secured  by  a  chattel  mortgage,  after  the  property  has  been 
sold  by  an  officer  in  behalf  of  the  mortgagee,  does  not  affect  the  legality  of  the  seiz- 
ure; and  in  an  action  of  trover  between  innocent  purchasers,  involving  the  title  to 
the  property,  the  mortgage  is  admissible,  and  also  testimony  as  to  the  loss. 

Exceptions  from  Chittenden  county  court;  before  Justice  Tyler. 

Trover  for  taking  live-stock  and  farming  tools.  Trial  by  jury,  September 
term,  1887.  The  court  ruled  that  the  real  estate,  and  the  mortgages  under 
which  the  plaintiff  claimed,  were  not  operative  to  form  any  title  or  lien  as 
against  the  chattel  mortgage  under  which  the  defendant  claimed,  and  directed 
a  yei-dict  for  the  defendant. 

^Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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H.  N,  Deavitt  and  0.  P.  Bay,  for  plaintiff. 

The  plaintiff's  mortgages  are  valid  as  between  the  parties  and  all  persons 
having  notice,  or  who  could  have  obtained  information  bj  proper  inquiry. 
Brtgharm  v.  Af>ery,  48  Yt.  602.  The  defendant  is  charged  with  all  facts 
which  she  could  have  learned  by  proper  inquiry.  Martin  v.  Fuller^  16  Vt. 
109;  Stafford  v.  Ball<m,  17  Vt.  829;  Railroad  Co.  v.  Baxter ^  22  Vt.  872. 
The  mortgages  were  operative  as  a  vendor's  lien,  B.  L.  §  1992.  Trover  will . 
lie.     White  v.  Phelps,  12  N.  H.  886. 

E.  B.  Powellt  W.  L.  Bumap,  and  C.  W.  Witters,  for  defendant. 

The  plaintiff's  mortgages  conUiln  none  of  the  elements  required  by  the  chat- 
tel mortgage  statute.  R.  L.  §  1965.  They  are  ineffectual  as  to  the  person- 
alty. 8t€^ord  V.  Adair,  67  Vt.  68;  Tarhell  v.  Jones,  66  Vt.  812.  There 
Was  no  notice,  actual  or  constructive,  to  the  defendant.  The  mortgages  were 
not  valid  as  a  vendor's  lien.  H.  L.  §  1992.  The  mortgage  alone,  without 
the  note,  was  sufficient  to  establish  the  defendant's  title.  Smith  v.  Johns, 
3  Gray,  517;  1  Jones,  Mortg.  g  71;  Pinney  v.  Kimpton,  46  Vt.  80;  2  Jones, 
Mortg.  §§  924,  1469. 

Powers,  J.  Lafave  and  wife  conveyed  a  farm,  together  with  the  live-stock 
and  farming  tools  in  question,  to  Chevalier,  on  the  20th  day  of  May,  1882. 
This  conveyance  was  by  a  warranty  deed,  and  the  personal  property  passed 
absolutely.  To  secure  the  purchase  money.  Chevalier,  on  the  same  day,  ex- 
ecuted an  ordinary  real-estate  mortgage  to  the  plaintiff,  to  secure  $1,000  ad- 
vanced by  the  plaintiff  to  Mrs.  Lafave  for  Chevalier,  and  another  mortgage  to 
Mrs.  Lafave,  to  secure  the  balance  of  the  purchase  money,  and  in  both  said 
mortgages  attempted  to  mortgage  said  personal  property.  In  December, 
1888,  Chevalier,  who  had  been  in  possession  of  the  farm  and  personal  property 
since  May  20,  1882,  executed  to  the  defendant  a  chattel  mortgage  of  the  per- 
sonal property  purchased  of  Lafave  as  above  stated,  to  secure  a  loan  tlien  made 
to  him  by  the  defendants  Before  taking  the  chattel  mortgage,  the  defendants 
examined  the  records  of  personal  mortgages  and  liens  in  the  town  clerk's  of- 
fice, and  found  no  incumbrance  upon  the  property,  and  had  no  actual  notice 
of  the  contents  of  the  plaintiff's  deed. 

The  mortgage  of  the  personal  property  by  Chevalier  to  the  plaintiff  was 
valid  between  the  parties  as  a  common-law  mortgage;  but  as  to  subsequent 
purchasers  it  created  no  lien  upon  the  property.  It  lacked  the  formalities 
requisite  under  our  statute  to  constitute  a  valid  chattel  mortgage  as  against 
the  defendant.  It  was  not  valid  as  a  vendor's  lien.  The  title  did  not  pass 
from  Lafave  to  Chevalier  conditionally,  but  absolutely.  Lafave  did  not  un- 
dertake to  retain  the  title  when  he  parted  with  the  possession,  but  conveyed 
t)oth  to  Chevalier,  and  undertook  to  make  security  by  way  of  mortgage  back 
from  Chevalier.  This  cannot  be  done  as  against  innocent  purchasers  under 
our  statute  relating  to  vendor^s  liens.  The  defendant's  mortgage  was  prop- 
erly executed  to  secure  a  bonaflde  debt,  and  it  must  take  precedence  of  the 
plaintiff's  improperly  executed  one.  The  plaintiff  and  defendant  are  two  in- 
nocent parties  suffering  from  the  default  of  Chevalier,  but  the  plaintiff  and 
his  assignor  made  possible  the  contingency  that  has  happened.  The  defend- 
ant's note  secured  by  her  chattel  mortgage  had  been  lost  at  the  time  of 
the  tria^,  but  it  appeared  that  the  officer  making  the  sale  had  it  at  the  time  of 
sale,  and  his  computation  of  the  indebtedness  secured  by  the  mortgage  was 
based  upon  it.  If  Chevalier  owed  the  debt  secured  by  the  mortgage,  the  de- 
fendant had  the  right,  under  the  statute,  to  seize  the  property,  and  sell  it. 
If  the  note  then  or  since  happened  to  be  lost,  the  seizure  is  none  the  less  Ic^. 
The  j  udgment  is  affirmed. 
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MOOBE  «.  MSBOEB  WiBB  Ck>. 
(Cawrt  of  Chancery  of  New  Jeney.    September  26, 1888.) 

REOBIVEBfl— FaILUBB  TO  INSTITUTE  SXJITS— RlGHTS  OF  CRSDITOBS. 

Under  oorporatioii  act  N.  J.  $  82.  providing'  that,  in  case  any  interested  person 
shall  think  himself  aggrieyed  by  tne  determination  of  a  receiver  in  the  discharge 
of  his  duty,  he  may  appeal  to  the  chancellor,  who  shall  determine  the  matter  in  a 
summary  way,  and  maike  such  order  as  may  be  equitable  and  just,  according  to  the 
rules  of  courts  of  chancery,  a  creditor  cannot  mstitute  proceedings  of  contempt 
against  a  person  who  unlawfully  takes  possession  of  the  property  of  the  corpora* 
tion  in  the  nands  of  a  receiver,  although  upon  oral  application  the  receiver  refuses 
to  act,  but  must  formally  apply  to  the  receiver  by  petition,  and,  in  case  of  his  re- 
fusal, appeal,  under  the  provisions  of  «aid  section. 

Motion  to  attach  for  contempt,  made  by  certain  creditors  of  the  defendant 
company,  against  parties  taking  possession  of  property  in  the  hands  of  a  re- 
ceiver. 

James  Buchanan^  for  motion.    Peter  Baches,  contra. 

BiBO»  Y.  C.  In  this  case  a  receiver  was  appointed  and  ordered  to  take 
charge  of  all  the  assets  of  the  defendant  company.  He  did  so.  One  of  the 
principal  assets  of  the  concern  was  a  wire-mill,  in  whicl)  was  a  steai^-engine, 
used  therein  for  the  purpose  of  supplying  the  power  required  to  conduct  the 
business  of  the  concern.  This  engine  was  taken  from  its  possession,  and  re- 
moved from  the  premises  by  one  of  the  directors  of  the  defendant  company* 
several  weeks  after  the  appointment  of  the  receiver.  This  engine  rested  in 
and  upon  a  brick  foundation,  which  was  let  into  the  ground  about  three  feet. 
Certain  of  the  creditors  of  the  company  informed  the  receiver  what  had  been 
done*  and  requested  him  to  take  steps  to  reclaim  the  engine;  but  the  receiver 
said  that  he  did  not  know  tliat  he  had  any  right  to  it,  and  refused  to  act  in 
the  premises*  The  receiver  allowed  the  matter  to  rest  there.  He  did  not 
come  to  the  court  for  instruction;  but,  on  the  contrary,  by  his  conduct,  ap- 
parently acquiescing,  seemed  to  invite  the  action  of  the  parties  claiming  the 
engine.  The  receiver  so  refusing  to  move  for  the  recovery  of  the  engine,  the 
creditors  have  come  in  by  their  petition,  setting  up  the  facts,  as  above  stated, 
and  charging  tliat  the  said  engine  is  a  part  of  the  assets  of  the  said  company, 
and  alleging  that  the  said  persons  who  had  taken  the  engine  were  guilty  of 
contempt  of  the  court,  and  should  be  punislied  therefor,  and  also  required  to 
return  the  engine  and  place  it  in  its  former  position.  An  order  to  show  cause 
was  granted;  and  the  persons  named  therein  come  in,  and  say  that  the  engine 
was  not  the  property  of  the  company,  and  never  had  been,  although  it  was  in 
the  possession  of  it.  They  allege  that  one  Thorpe  entered  into  an  agreement 
with  the  company  to  sell  the  engine  to  it,  on  the  express  condition  that  the 
title  thereto  should  not  pass  until  the  engine  was  paid  for. 

It  may  justly  be  observed,  in  reference  to  the  case  as  made  by  this  insist- 
ment  of  tlie  respondents,  that,  if  nothing  else  appeared,  they  fail  co  show  any 
justification  for  their  action,  even  after  giving  to  them  the  benefit  of  the  re- 
ceiver's indifference,  if  not  acquiescence.  Por  nothing  is  better  settled  than 
that  the  receiver  has  and  enjoys  to  the  fullest  extent  all  of  the  rights  of  prop- 
erty, of  every  character,  which  the  corporation,  over  whose  estate  he  is  placed 
in  charge,  possessed.  Now,  it  being  conceded  that  the  defendant  company, 
having  purchased  this  engine  on  the  conditions  named,  no  one  will  dispute 
but  that  it  had  the  right  to  secure  the  title  absolutely,  by  paying  the  amount 
due  according  to  the  contract.  Nor  at  this  day  will  any  one  say  that  the  re- 
ceiver had  and  has  not  the  same  right,  in  this  particular,  that  the  company 
had  at  the  time  of  his  appointment.  Hence  the  receiver  had  the  right  to  per- 
form the  contract  which  the  company  had  entered  into,  and  thereby  make  the 
engine  an  available  asset  of  the  corporation.  But,  in  addition  to  the  forego- 
ing, the  petitioners  come  in  by  affidavits  in  rebuttal,  and  show  that  the  origi- 
v.l6A.no.7— 20 
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nal  vendor  sold  said  engine  to  one  of  the  respondents  only  a  few  days  before 
he  thus  forcibly  removed  the  same  out  of  the  reach  of  the  receiver.  They  also 
show  that  the  said  vendor  frequently  said  that  he  has  been  paid  $300  on  ac- 
count of  the  engine,  and  had  a  guaranty  for  the  rest  of  the  purchase  money. 
According  to  this  proof,  one  of  tlie  respondents  was  the  guarantor,  and  was 
tile  same  person  to  whom  the  engine  was  sold. 

The  way  the  case  comes  befoue  the  court,  I  think  the  first  inquiry  is,  has  the 
court  the  right  to  proceed  ?  Were  the  receiver  here  asking  aid,  the  way  would 
be  plain.  Or  were  these  creditors  here  on  an  appeal  from  the  judgment  of 
the  receiver,  the  path  of  duty  would  be  equally  clear,  under  the  statute.  But 
there  is  nothing  before  the  court  to  show  that  the  receiver  has  taken  any  ju- 
dicial action  in  the  premises  whatever.  All  that  is  disclosed  is  that  the  re- 
ceiver, when  called  on,  refused  to  act.  Therefore,  is  tlie  simple  refusal  of  the 
receiver  to  act  enough  to  warrant  such  an  appeal?  Is  not  the  action  of  the 
receiver,  in  every  sucli  case,  judicial?  And  must  there  not  be  a  record  before 
there  can  be  an  appeal?  I  am  led  to  the  conviction  that  the  statute  contem- 
plates this.  The  eighty-second  section  of  the  corporation  act,  Revision,  pro- 
vides: **  In  case  any  such  company  or  person  or  persons  whatever  shall  think 
themselves  or  himself  aggrieved  by  the  proceedings  or  determination  of  the 
said  receiver  in  the  discharge  of  his  duty,  it  shall  be  lawful  for  the  paity  ag- 
grieved to  appeal  to  the  chancellor,  who  shall,  in  a  summary  way,  hear  and 
determine  the  matter  complained  of,  and  make  such  order,  touching  the  same, 
as  shall  be  equitable  and  just ;  and  the  chancellor,  in  the  execution  of  the  pow- 
ers and  authority  under  this  act,  is  hereby  vested  with  all  the  jurisdiction  and 
power  which  is  lawful  for  the  court  of  chancery  to  exercise  in  suits  depend- 
ing in  that  court,  and  may  proceed  according  to  the  rules,  principles,  and 
practices  of  that  court,  except  when  otherwise  directed  by  this  act."  Now,  I 
am  fully  convinced  that  the  intent  of  the  statute  is  to  clothe  the  receiver  with 
full  power  to  act  in  every  sucli  case,  either  with  or  without  the  advice  of  the 
court  first  had,  but  the  action  is  to  be  by  the  receiver,  whatever  the  particu- 
lar method  of  procedure  may  be.  I  cannot  but  consider  that  this  case  most 
fitly  represents  the  comprehensive  scope  of  the  statute,  and  the  vast  extent  of 
the  powers  conferred  on  the  receiver.  In  my  judgment,  it  was  the  duty  of 
the  receiver  to  formally  pass  on  this  claim  by  these  creditors;  but  this  he  could 
not  do,  within  the  purview  of  the  statute,  until  a  petition  or  claim,  in  the 
nature  of  a  petition,  had  been  presented.  As  the  creditor  files  his  claim  for 
money  due  on  a  note  or  book-account  with  the  receiver,  so  any  one  interested 
in  the  recovery  of  any  of  the  assets  which  he  conceives  belongs  to  the  defend- 
ant company,  but  which  the  receiver  neglects  to  pursue  and  collect,  he  should 
file  his  claim  with  the  receiver,  and  procure  the  action  of  the  receiver  on  the 
point  in  issue.  Then,  should  he  refuse,  he  should  be  required  to  record  such 
refusal  in  his  minutes,  from  which  an  appeal  is  contemplated  by  the  act.  But 
it  is  said  that  this  receiver  has  already  refused  to  act.  It  does  not  appear  that 
he  has  refused  to  act,  after  having  been  called  upon  to  act  by  such  petition 
presented  to  him.  And  if,  in  such  case,  he  should  refuse  to  act,  the  court 
can  then  be  called  on  to  compel  him  to  act,  or  to  give  him  directions;  and, 
in  case  he  should  decline  to  act,  the  court  could  discharge  him.  and  doubtless 
would.  This  course,  I  think,  is  altogether  more  compatible  with  the  just  ad- 
ministration of  the  act  than  for  the  door  to  be  thrown  open  for  every  creditor 
to  enter  the  court  as  a  petitioner,  on  the  simple  refusal  of  the  receiver  to  act. 
To  summarize:  (1)  The  receiver  is  the  ofilcer  of  the  court,  and  is  supposed, 
on  that  account,  to  represent  the  interests  of  all  persons,  and  to  be  able  to  con- 
duct all  controversies  in  the  interests  of  justice.  {2)  Being  such  oflicer,  he 
IS  regarded  as  being  indifl!erent  between  all  parties  concerned,  and  able  to 
judge  of  such  controversies  summarily,  uninfiuenced  by  passion  or  interest, 
and  thereby  facilitate  the  administration  of  the  assets  of  the  corporation  com- 
mitted to  him.    (&)  Because  of  these  things,  th^  receiver  should  be  required 
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to  act,  in  the  first  instance,  in  the  spirit  and  according  to  the  true  meaning  of 
the  act,  and  in  case  he,  being  called  on  by  petition  for  that  purpose,  refuses  to 
proceed,  then  the  aid  of  the  court  should  be  invoked,  not  directly  against  the 
supposed  contemnor  or  trespasser,  but  against  the  receiver,  praying  that  he 
might  show  cause  why  he  should  not  proceed  in  the  premises.  (4)  In  a  very 
broad  sense,  the  receiver  is  regarded  as  acting  for  and  on  behalf  of  the  court, 
and  his  act  is  regarded  as  the  doing  of  the  court.  Now,  before  the  court  is 
made  to  suffer  for  the  imputation  which  inevitably  follows  from  certain  omis- 
sions or  commissions  of  its  officers,  the  court  should  have  an  opportunity  of 
moving  directly  against  its  agent  with  respect  to  such  acts  of  omission  or 
commission,  without  the  complication  of  any  other  issue.  (5)  It  is  very  il- 
logical to  appoint  a  receiver  under  this  act,  whose  powers  are  so  comprehen- 
sive and  so  adequate  for  every  such  circumstance  or  emergency,  and  then  to 
allow  him  to  stand  by,  with  indifference,  and  permit-otliers  to  institute  pro- 
ceedings for  the  recovery  of  the  assets  of  the  insolvent  company.  (6)  If  cred- 
itors may  be  allowed  to  take  the  place  of  receivers  in  such  case,  the  door  will 
be  wide  open  for  strife  and  discord  between  them.  I  do  not  believe  that  the 
receiver  in  this  case  intended  to  disregard  his  duty.  1  am  pursuaded  that  he 
must  have  been  very  erroneously  advised  as  to  his  rights  and  duties  in  the 
premises;  not,  it  may  be,  as  to  where  the  title  to  this  property  may  really  be, 
but  as  to  the  course  he  should  have  pursued  to  ascertain  the  truth  about  the 
case.  And  now,  since  he  is  an  officer  of  the  court,  the  path  of  duty  is  plain. 
Realizing,  as  I  do,  that  every  such  question  should  be  conducted  in  the  name 
of  the  receiver,  for  the  benefit  of  all  concerned,  I  shall  advise  an  amendment 
of  the  prayer  of  the  petition  to  the  effect  that  the  receiv*»r  be  directed  to  pro- 
ceed in  this  matter  as  law  and  justice  may  require,  and  that,  without  further 
delay,  an  order  do  issue  directed  to  him  to  show  cause  why  he  should  not  pro- 
ceed herein.  This  course  removes  all  possible  doubt  as  to  the  right  of  the 
court  to  consider  the  case. 

I  have  no  doubt  but  that  the  petitioners  were  right  in  presenting  their  pe- 
tition, but  I  think  the  prayer  should  have  been  as  above  indicated.  The  peti- 
tion will  therefore  stand  as  the  basis  of  the  order  above  indicated.  Whatever 
other  questions  have  been  presented,  or  may  arise  for  consideration,  will  be 
disposed  of  hereafter. 

Warke  et  ux.  v.  Waqenor. 
{C(Ywn  of  Cha/ncery  of  New  Jersey.    September  21, 1888.) 

1.  Landlobd  and  Tenant— Rent— Pobfbiturb  fob  Non-Patment— Sunday. 

Where  the  rent-day  fixed  by  a  lease  faUs  on  Sunday  the  day  is  not  counted,  and 
tender  of  the  rent  on  the  following  day  is  a  legal  performance. 

2.  Same— FoBPEiTUBE— Relief  against— Equity— Jurisdiction. 

A  lessor  declared  the  lease  forfeited  because  of  the  aUeged  non-peKormance  of  its 
stipulations,  and  gave  the  lessees  notice  to  quit  within  a  stated  time,  or  he  would 
consider  them  as  trespassers.  The  lessees  denied  the  alleged  non-performance. 
Held  that,  as  the  denial  fully  met  the  allegation  of  non-performance,  no  forfeiture 
was  shown  requiring  equity  interference,  and  that  the  expressed  intention  to  regard 
the  lessees  as  trespassers  did  not  entitle  them  to  an  injunction  restraining  the  les- 
sor from  proceeding  to  eject  them. 

Bill  for  relief.    On  motion  to  dismiss  injunction  bill. 
/.  G.  8hipman  cfe  /Sow,  for  motion.    8.  C,  Smith  and  W,  H.  Morrow,  con- 
tra. 

Bird,  Y.  C.  This  bill  sets  up  that  Mark  T.  Wame,  as  agent,  on  the  1st 
day  of  November,  1881,  entered  into  a  lease  with  one  Amy,  in  and  by  which 
Amy  demised  to  him,  for  the  term  of  20  years,  the  privilege  of  entering  upon 
two  tracts  of  land,  and  to  search  for  and  mine  and  carry  away  therefrom  soap- 
stone,  talc,  magnesian  carbonate  of  lime,  quartz,  etc. ;  for  every  ton  of  which 
he  was  to  pay  30  cents,  in  quarter  yearly  payments.    It  was  one  of  the  terms 
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of  the  lease  that  Warne  might  terminate  it  at  any  time  on  giving  80  days'  no- 
tice in  writing.  Another  provision  of  the  lease  was  that  a  refusal  on  the  part 
of  Warne  to  comply  with  the  terms  of  the  lease  "might  be  held  as  a  termina- 
tion of  the  same  at  the  option  of  tlie  party  of  the  first  part  (Amy)  afterdue 
notice  to  be  given,  say  thirty  days. "  Warne  entered  on  the  demised  premises, 
opened  valuable  mine?,  and  removed  a  large  quantity  of  soap-stone  and  other 
stone,  and  has  manufactured  the  same  into  clay  and  pulp,  and  has  supplied 
the  markets  of  the  country  therewith,  thereby  establishing  a  large  and  profit- 
able business.  It  is  alleged  that,  In  the  management  of  this  business,  Warne 
has  invested  620,000  of  his  wife's  money,  and  for  her.  The  nature  of  the  busi- 
ness and  the  amount  involved  had  not  a  little  to  do  with  leading  me  to  the 
conclusion  that  the  complainants  were  entitled  to  the  aid  of  this  court  by  in- 
junction. I  was  impressed  with  the  conviction  that  Wagenor  regarded  Warne 
as  a  trespasser,  and  that  he  intended  to  treat  him  accordingly,  aud  that,  if  he 
should  do  so,  he  had  it  in  his  power  to  effect  such  irreparable  injury  to  Warne 
as  to  make  it  the  plain  duty  of  equity  to  prevent.  The  facts  which  awakened 
this  conviction  (however  slight  they  may  be  regarded)  will  appear  as  we  pro- 
gress. June  1»  1887,  Amy  conveyed  all  of  his  interests  in  the  said  premises 
to  Wagenor,  this  defendant,  who  took  with  notice  of  the  rights  of  the  com- 
plainants. Warne  and  Wagenor  agreed  that  the  payments  for  ore  should  be 
considered  due  and  payable  on  the  first  day  of  January,  April,  July,  and  Oc- 
tober of  each  year.  According  to  this  agreement,  one  quarterns  royalty  came 
due  on  Sunday,  the  1st  day  of  April,  18^.  On  the  next  day  Warne  offered 
to  pay  the  same  by  his  check.  He  had  before  made  his  payments  by  check  to 
Wagenor.  But  on  this  occasion  Wagenor  refused  to  receive  the  check,  say- 
ing, "It  is  too  late,"  and  insisting  that  the  lease  was  forfeited,  because  pay- 
ment had  not  been  made  the  day  before,  but  making  no  objections  that  the 
offer  to  pay  was  not  made  in  legal  tender.  The  next  day  Warne  procured  the 
amount  of  the  royalty  then  due,  in  legal  tender,  and  sought  to  find  Wagenor, 
for  the  purpose  of  tendering  it  to  him,  but  was  unable  to  find  him  until  the 
day  following,  the  4th  of  April,  when  such  legal  tender  was  offered  to  him, 
and  wlien  he  again  refused  to  accept.  The  complaiuan  ts  now  bring  the  money 
into  court.  The  bill  alleges  that  Wagenor  claims  that,  because  the  royalty  was 
not  paid  on  the  1st  day  of  April,  altliough  that  was  Sunday,  all  of  the  rights 
which  the  complainants  otherwise  had,  under  the  lease,  have  been  forfeited; 
and  that  said  Wagenor  pretended  to  exercise  the  option  which  the  lease  gives 
to  him,  in  case  of  forfeiture,  by  serving  a  notice  in  writing  on  the  complain- 
ants that  the  lease  was  terminated,  because  Warne  had  refused  to  comply  with 
its  terms  in  the  payment  of  the  royalty,  and  because  the  weighing  had  not 
been  ascertained  in  a  just  and  fair  manner.  The  notice  concluded  with  these 
words:  "And  I  hereby  notify  you  to  leave  the  said  premises  within  thirty 
days,  or  I  shall  consider  you  a  trespasser."  Before  the  expiration  of  the  30 
days  the  complainants  file  their  bill,  and  besides  the  foregoing  allege  that  Wag- 
enor threatens  to  dispossess  them,  and  in  fact  to  treat  them  as  trespassers. 

The  principal  ground  on  which  this  motion  rests  is  that  there  is  no  equity 
in  the  bill.  Hence  the  question :  On  what  allegations  in  the  bUl  does  the 
pleader  rely  for  equitable  recognition?  There  are  at  best  only  two:  (1)  the 
allegation  that  Wagenor  claims  that  the  lease  has  been  foiieited  by  the  non- 
payment of  the  royalty;  and  (2)  the  threat  that  he  will  dispossess  the  com- 
plainants. It  must  appear  that  there  was  a  forfeiture.  If  no  forfeiture  ap- 
pears, there  can  be  no  relief  on  this  branch.  Was  there  a  forfeiture. because 
of  the  non-payment  of  royalty  on  Sunday?  Surely  it  is  not  the  simple  declara- 
tion, of  the  party  claiming  the  benefit  of  the  forfeiture,  that  there  has  been 
such  forfeiture,  that  will  ^ve  j  urisdiction  to  equity.  There  must  be  some  fact 
for  the  declaration  to  rest  on.  It  should  appear  that  the  complainant  has 
failed  to  do  some  thing  that  he  was  under  obligations  to  do  but  for  the  omis- 
sion of  which  he  presents  a  justifiable  excuse, — an  excuse  which  satisfies  the 
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court  as  sufficient  to  bar  the  forfeiture.  Was  the  non-payment  of  the  royalty 
on  Sunday  a  forfeiture?  The  law  does  not  recognize  Sunday  as  a  day  for  the 
transaction  of  ordinary  worldly  affairs.  It  has  no  existence  in  the  legal  calen- 
dar»  in  the  computation  of  time,  when  it  happens  that  parties  have  agreed  that 
cei<aln  acts  shall  be  performed  on  a  day  which,  perchance,  falls  on  a  Sunday. 
It  appears  to  me  much  more  reasonable  to  hold  that  Monday  should  take  the 
place  of  Sunday  than  to  compel  the  party  under  obligation  to  anticipate 
events,  and  to  tender  performance  on  Saturday;  for  he  has  not  agreed  to  per- 
form any  duty  on  Saturday  and  this  the  other  side  well  knows,  as  he  also 
well  knows,  that  in  all  such  cases  Sunday  is  sl  dies  non.  Although  I  had  sup- 
posed that  this  question  had  been  thoroughly  discussed  and  definitely  settled, 
to  my  surprise  I  find  it  has  been  before  the  courts  of  this  state  for  adju- 
dication but  once.  This  surprise,  however,  is  overcome  by  tbe  satisfaction 
derived  from  finding  that  a  most  careful  and  experienced  chief  justice  treated 
the  case  as  though  the  law  was  well  settled.  I  refer  to  the  case  otStryker  v. 
Vanderbilt,  27  N.  J.  Law,  68.  Tbe  litigation  in  that  case  arose  on  tbe  fail- 
ure of  a  purchaser  to  accept  a  deed  tendered  to  him  on  Monday,  the  2d  day  of 
May,  when,  by  the  terms  of  the  sale,  the  deed  was  to  have  been  delivered  on 
the  1st  day  of  May,  which  was  Sunday.  The  court  said:  **Tbe  1st  day  of 
May  falling  on  Sunday,  compliance  with  the  contract  on  Monday  was  a  legal 
performance."  In  Salter  v.  Burt,  20  Wend.  205,  the  court  said:  "When the 
day  of  the  performance  of  a  contract,  other  than  instruments  on  which  days 
of  grace  are  allowed,  falls  on  Sunday,  the  day  is  not  counted,  and  compliance 
with  the  stipulations  of  the  contract  on  the  next  day  is  deemed  in  law  a  per- 
formance." 32  Amer.  Dec.  530;  see  note  on  531;  Bank  v.  Vamum,  49  K. 
Y.  279;  Avery  v.  SteuxiTU  2  Conn.  69;  7  Amer.  Dec.  240.  In  this  case  a 
non-negotiable  promissory  note  which,  by  its  terms,  fell  due  on  Sunday,  was, 
by  a  divided  court*  held  to  be  payable  on  the  following  Monday.  It  will  be 
seen,  by  reference  to  a  note  appended  to  this  case,  in  the  book  last  cited,  that 
all  of  the  courts  in  this  country  do  not  subscribe  to  this  doctrine.  But,  how- 
ever this  may  be  as  to  the  courts  of  other  states,  I  am  relieved  from  all  re- 
sponsibility, since  I  find  the  law  settled  in  New  Jersey,  and  that  too  in  the 
courts  of  law,  so  that  the  complainants  can  be  protected  against  tbis  alleged 
forfeiture  in  those  courts.  Therefore,  to  the  extent  of  the  alleged  forfeiture 
for  non-payment  of  royalty,  I  think  the  motion  to  dismiss  well  founded. 

But  does  the  other  ground  of  forfeiture  mentioned  in  tbe  notice  from  Wag- 
enor  raise  any  question  for  equitable  consideration?  The  notice  is  that  the 
"weighing  has  not  been  ascertained  in  a  just  and  fair  manner."  I  am  un- 
able to  see  that  this  affords  any  ground  for  the  bill  to  rest  on.  The  branch  of 
the  case  first  considered  seemed  to  me  to  come  within  the  rule  governing  tbe 
court  in  such  cases.  It  there  appears  that  the  complainants  came  in  and  said 
that  they  had  not  paid  according  to  the  terms  of  their  agreement,  on  the  day 
specified  therein,  because  that  day  was  Sunday,  but  that  they  had  tendered 
performance  on  the  next  day,  which  tender  was  rejected  by  the  defendant, 
who  claimed  that  tbe  complainants  had  forfeited  all  rights  under  the  lease; 
upon  which  the  complainants  say  that,  if  such  failure  be  a  forfeiture,  it  is 
only  a  technical  one,  and  that  they  are  entitled  to  relief  against  it  in  equity. 
Now,  there  was  something  there  for  the  court  to  go  upon;  that  is,  the  partial 
admission  of  a  forfeiture  according  to  the  strict  rules  of  law,  and  the  reasons 
for  the  interposition  of  this  court.  But  nothing  of  the  kind  appears  in  the 
other  branch  of  the  notice  and  the  allegations  connected  therewith  in  the  bill. 
So  far  as  anything  is  alleged  on  this  head,  it  utterly  denies  that  the  weighing 
has  not  been  in  a  fair  and  just  manner.  Therefore,  how  can  the  court  enjoin 
tbe  enforcement  of  a  forfeiture  at  law,  when  there  is  nothing  in  the  pleadings 
to  show  to  the  court  that  there  has  been  a  forfeiture,  except  the  declaration 
of  the  defendant,  which  is  positively  denied  by  the  complainants?  It  strikes 
me  that  in  such  cases  there  must  be  something  in  the  nature  of  a  plea  of  con- 
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fession  and  avoidance;  as  in  the  case  of  the  failure  of  the  mortgagor  to  pay  in- 
terest according  to  the  contract,  whereby  the  whole  amount  of  principal  falls 
due,  and  his  right  to  further  time  is  forfeited,  unless  the  mortgagee,  by  some 
act,  waives  his  right  to  urge  the  forfeiture;  in  which  case,  should  the  mort- 
gagee proceed,  on  the  ground  of  forfeiture,  the  mortgagor  would  answeA*  and 
admit  the  forfeiture,  but  would  also  set  up  the  act  of  the  mortgagee,  which 
constituted  the  waiver;  thus  malting  a  case  within  the  reach  of  the  courts  of 
equity.  But  if,  in  such  case,  the  mortgagor  were  to  come  in  with  a  prayer 
for  injunction  against  the  mortgagee,  restraining  him  from  bringing  suit  on 
the  bond,  and  were  only  to  assert  that  the  mortgagee  had  declared  that  the 
right  to  further  time  had  been  forfeited,  and  then  only  to  go  so  much  further 
as  to  deny  the  truth  of  that  declaration,  and  thereupon  to  insist  that  there  had 
been  no  forfeiture,  certainly  no  foundation  would  be  laid  for  equitable  action 
on  the  face  of  the  record.  It  is  my  judgment  that  the  case  I  am  dealing  with 
is  no  stronger  than  the  illustration.  I  do  not  forget  that  counsel  laid  great 
stress  on  the  expressed  determination  of  Wagenor  to  insist  on  the  forfeiture; 
but  that  intention  cannot  fortify  the  case  for  the  complainants,  since,  so  far 
as  there  is  any  forfeiture,  it  can  be  defended  against  at  law.  But,  under  this 
head,  counsel  contends  that  the  intention  of  Wagenor,  as  expressed  in  the  no- 
tice, involved  the  determination  to  take  possession  of  the  mine  by  force,  or 
stealthily  to  secure  the  possession,  and  then  by  force  to  retain  it  against  the 
complainants.  The  answer  to  this  is  that  the  notice  does  not  so  read,  neither 
can  it  be  infeiTed  from  its  terms;  and,  in  the  absence  of  plain  facts  to  the  con- 
trary, the  court  is  bound  to  presume  that  every  citizen  will  observe  the  law. 
But  if,  after  all,  there  be  a  secret  intention  to  secure  the  possession  of  this 
mine,  without  violence,  and  thereby  deprive  the  complainants  of  all  their 
rights  and  of  the  business  which  has  been  established,  and  an  unmistakable 
demonstration  should  be  made  to  that  end,  then  will  be  the  time  to  ask  for 
equitable  aid,  provided  irreparable  mischief  is  likely  to  follow.  I  will  advise 
an  order  dismissing  the  bill  and  dissolving  the  injunction,  with  costs. 


Hbss  v.  Evans. 
(Court  of  Chcmcery  of  New  Jersey.    September  19, 1888.) 

L  Spbcieic  Performanob— Contracts  Enforceable— 3iisTAKE. 

Complainant  and  defendant  agreed  to  exchange  certain  houses  and  lots.  Com- 
plainant^B  agent,  when  the  negotiations  were  opened,  produced  a  photograph  rep- 
resenting a  cottage,  which  defendant  understood  him  to  say  was  the  property  com- 
plainant offered  to  exchange.  Another  similar  cottage  owned  by  complainant  was 
partially  represented  on  the  photograph.  Defendant,  on  the  representations  of 
complainant  and  his  agent,  paid  a  portion  of  the  boot  money,  and  was  given  the 
photograph  and  a  key  for  the  purpose  of  examining  the  cottage.  He  recognized  the 
nouse  fully  represented  on  the  photograph,  but  found  that  the  key  would  not  unlock 
it,  and  that  the  number  of  the  Key  corresponded  with  the  number  of  the  house  par- 
tially represented,  which  was  also  the  nimiber  mentioned  in  the  agreement.  He 
immediately  notified  the  agent  that  something  was  wronff,  and  finally  secured  an 
interylew,  m  which  the  agent  stated  that  he  had  traded  tne  property  represented 
by  the  photograph,  and  would  see  that  defendant  got  it.  Held  that,  if  complainant 
did  believe  that  the  exchange  was  honest  and  fair,  the  agent  knew  it  was  not,  and 
that  specific  performance  would  not  be  decreed.^ 

2,  Same— Recovery  op  Monet  Paid. 

Defendant  having  setup,  by  cross -biU,  payment  of  the  boot  money,  and  asked  for 
its  repayment,  is  entitled  to  that  relief. 

In  equity.    Bill  for  specific  performance. 

3f .  B.  Taylor,  for  complainant.    P.  L,  Voorhees,  for  defendant. 

^  As  to  the  definiteness  and  mutuality  required  in  contracts,  in  order  that  they  may 
be  specifically  enforced,  see  Rushton  v.  Thompson,  35  Fed.  Rep.  6S5,  and  note:  Brad- 
ford V.  Foster,  (Tenn.)  9  S.  W.  Rep.  195,  and  note. 
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Bird,  Y.  C.  Hess  and  Evans  entered  into  an  agreement  to  exchange  cer- 
tain houses  and  lots;  Hess  to  convey  to  Evans  a  house  and  lot  situated  at 
Gape  May,  and  Evans  to  convey  to  Hess  three  houses  and  lots  situate  in  Cam- 
den. The  terms  respecting  payment  of  supposed  di:fference  in  value  are  not 
materia].  At  the  time  of  the  execution  of  the  agreement,  Evans  had  never 
seen  the  house  which  Hess  offered  to  exchange;  but  when  the  negotiations 
were  first  opened  by  one  Coleman,  the  agent  of  Hess,  he  produced  a  photo- 
gi*aph  of  a  house  which  Evans  understood  him  to  say  was  the  house  which  he 
offered  to  exchange.  There  was  also,  on  the  same  photograph,  a  partial  rep- 
resentation of  another  house,  also  owned  by  Hess,  and  which  is  in  almost  all 
material  respects  similar  to  the  one  which  is  fully  represented  thereon,  and 
which  Evans  swears  is  the  one  Coleman  offered  to  him.  In  a  very  few  min- 
utes after  the  photograph  was  produced  by  Coleman  he  brought  Hess  into  the 
presence  of  Evans,  and  the  negotiations  were  continued,  Coleman  remaining 
present  all  the  while.  With  this  photograph  before  them,  Evans  made  a 
great  many  inquiries  of  Hess,  just  as  he  had  previously  done  of  Coleman,  re- 
specting the  location  of  the  cottage,  its  furniture  and  arrangements;  to  all  of 
which  Hess  gave  very  satisfactory  answers.  The  negotiations  progressed 
until  the  terms  were  all  concluded,  except  the  boot  money,  which  Hess  in- 
sisted on  Evans  paying;  when  Evans  said  that  he  would  go  with'  his  wife, 
and  look  at  the  cottage,  before  he  would  conclude  the  bargain;  at  which  point 
Hess  left,  Coleman,  however,  remaining,  pressing  Evans  to  conclude  the 
terms  of  exchange  until  he  accomplished  his  purpose,  when  an  agreement  was 
prepared  and  executed.  Nevertlieless  Evans  asked  Coleman  for  the  photo- 
graph and  key  of  the  cottage  which  he  had  agreed  to  take  in  exchange,  that 
he  might  examine  it,  and  the  photograph  which  had  been  exhibited  and  a  key 
were  handed  to  Evans  by  Coleman.  Evans  and  his  wife  went  to  examine  the 
cottage,  and  when  they  came  in  sight  they  recognized  the  one  which  was  fully 
represented  on  the  photograph,  and  went  to  it,  and  tried  to  unlock  the  door, 
but  found  that  the  key  would  not  unlock  it.  Evans  then  comparetl  the  num- 
ber of  the  house  with  the  number  on  the  key,  and  saw  that  they  were  not  the 
same;  and,  on  further  examination,  saw  that  the  number  on  the  adjoining 
house  corresponded  with  the  number  on  the  key.  This  adjoining  house  is  the 
one  which  is  partially  represented  on  the  same  photograph,  and  the  number 
is  the  same  as  the  number  mentioned  in  the  agreement  which  had  been  exe- 
cuted by  the  parties.  Before  Evans  visited  the  cottage,  Hess  asked  him  to 
make  a  payment  of  a  portion  of  the  boot  money  which  he  was  to  give  on  the 
exchange,  which  Evans  consented  to  do,  although  he  was  not  bound  so  to  do 
until  the  exchange  took  place,  and  gave  Hess  i$250.  Evans  at  the  same  time 
handed  to  Coleman  all  of  his  title  deeds,  that  Coleman  might  have  prepared 
proper  deeds  of  conveyance  of  the  lots  which  Evans  had  agreed  to  convey  to 
Hess.  Then  Hess  executed  a  deed  to  Evans  for  the  cottage,  and  also  had  a 
deed  prepared  for  Evans  to  execute  for  his  lots  to  Hess.  On  the  day  named 
for  that  purpose  in  the  agreement,  Hess  tendered  a  deed  for  the  cottage  to 
Evans,  and  demanded  the  balance  of  the  boot  money;  and  also  requested 
Evans  to  execute  the  deed  which  had  been  prepared  for  that  purpose,  by  which, 
when  executed,  he  would  convey  his  lots  to  Hess.  At  once  Evans  refused  to 
proceed  any  further  with  the  transaction. 

Hess  has  filed  his  bill  for  a  specific  performance  of  the  contract  Is  he  en- 
titled to  a  decree?  In  my  judgment  he  is  not.  If  Cqjeman,  who.  undertook 
to  manage  this  affair  for  Hess,  was  not  guilty  of  a  gross  fraud,  it  is  very  ap- 
parent that  there  was  no  binding  agreement  entered  into.  They  did  not 
negotiate  about  the  premises.  Leaving  out  of  view  the  question  of  fraud, 
then  it  is  plain  that  Hess  was  offering  lot  17,  while  Evans  understood  that  he 
was  agreeing  to  take  lot  19,  or  the  one  fully  represented  in  the  photograph. 
And,  whatever  the  honest  understanding  of  Hess  may  have  been,  Coleman 
was  not  honest,  and  knew  tliat  Evans  was  under  the  impression  that  he  was 
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negotiating  for  lot  19»  as  the  evidence  establishes;  f<Mr,  as  soon  as  Evans  re- 
turned and  met  Coleman,  he  told  him  there  was  something  wrong  about  the 
transaction,  and  said  that  he  wanted  to  see  him  about  it,  and  made  an  ap- 
pointment with  him  for  that  purpose,  which  Coleman  failed  to  keep.  Evans 
afterwards  wrote  and  telegraphed  Coleman  before  he  couid  secure  an  inter- 
view. And,  when  he  did  meet  him,  it  was  at  the  dwelling  of  Evans,  and  in 
the  presence  of  Evans*  wife  and  of  two  other  peraons,  all  of  whom  agree 
with  Evans  in  saying  that,  when  Coleman  came  in,  Evans  said,  ''Coleman, 
did  you  not  trade  me  that  property  that  that  photograph  represented,  and  no 
other  property?"  and  that  Coleman  replied,  "Yes,  1  did;  and  I  will  see  that 
you  get  that  property  yet."  Afterwards,  but  in  the  same  interview,  Cole- 
man said,  **  Evans,  I  have  traded  that  property  off  several  times,  the  same 
way."  To  this  Evans  replied,  "Mr.  Coleman,  you  cannot  come  that  game 
over  me."  Coleman  again  said,  "I  know  that  is  the  property  you  traded  for, 
and  I  will  see  that  you  get  it  yet."  Therefore,  if  Hess  was  honest  In  believ- 
ing that  the  exchange  was  a  fair  and  honest  one,  it  is  undoubtedly  true  that 
Coleman  knew  that  it  was  not.  A  contract  so  procured  cannot  be  enforced. 
The  propeily  Hess  was  selling  was  not  the  one  that  Evans  was  buying.  There 
was  no  agreemeht. 

The  defendant  has,  under  the  rule,  not  only  answered  the  bill,  but  answered 
by  way  of  cross-biil,  in  which  he  sets  up  the  payment  of  the  92509  and  asks 
that  it  be  ordered  repaid  to  him.  Such  an  order  will  be  advised.  The  de- 
fendant is  entitled  to  costs,  both  on  the  original  bill  and  on  his  cross-bilh 

ae  B.  I.  MO)  

Peck  et  aJ.  v.  Smith  et  al. 
(Supreme  Court  of  Rhode  lelcmd.    July  7, 1888.) 

1.  WnXS— CON3TRU0TION— LlFB-ESTATB. 

The  residuary  olause  of  a  will  was  as  follows :  ''I  give,  devise,  and  bequeath  all 
the  residue  and  remainder  of  my  estate  of  aU  kinds  to  my  cbUdren,  share  and  share 
alike,  to  have  and  to  hold  the  same,  to  them  and  their  respective  heirs,  subject, 
however,to  the  following  provisions  for  my  wife:  *  •  *  My  said  wife  may  use, 
occupy,  and  enjoy  such  parts  of  my  estate  as  she  may  at  any  time  elect,  for  the 
residence  of  herself  and  my  chUdren,  and  the  Income  of  aU  other  parts  of  my  said 
estate  for  the  use  and  benefit  of  herself  and  my  children,  during  her  life. "  HeZd, 
that  the  widow  took  a  life-estate  under  the  will  in  the  entire  residuum,  and  that  to 
the  extent  of  her  beneficial  interest  it  was  assignable. 
8.  Estates— AssiONMBNT  bt  Litb-Tbnant— Riohts  ot  Remaindbb-Mbk. 

The  widow,  after  administering  the  estate,  had  certain  shares  of  corporate  stodc 
which  she  held  as  executrix,  transferred  to  ner  own  name,  and  thereafter  pledged 
some  of  the  shares  to  various  banks,  in  security  for  advances  made  to  her  orotner 
under  her  name.  Afterwards,  her  property  being  attached,  she,  being  insolvent, 
made  a  general  assignment  in  trust  for  her  creditors.  Held,  that  the  children  of 
the  testator,  as  tenants  in  remainder,  were  entitled  to  have  the  life-interest  of  the 
widow  in  the  shares  of  stock  which  passed  to  her  assignee  held  to  answer  for  any  ~ 
losses  which  had  resulted  or  might  result  from  such  transfer  and  pledge. 
8.  Bamb. 

The  complainants  are  not  required  to  exhaust  their  remedy  against  the  sureties 
on  the  bond  given  by  the  widow  as  ezeontrlz  before  proseoutlog  taeir  claim  against 
her  life-estate. 

Bill  in  equity  to  establish  a  lien,  and  for  an  injunction.    Heard  on  bill  and 
answers. 
Joseph  O,  Sly,  for  complainant.    John  F.  Lonsdale,  for  respondents. 

DUBFEE,  0.  J.  Thfs  suit  is  brought  by  Ellen  O.  Peck,  Mary  T.  Peck,  Maria 
S.  Peck,  and  Elizabeth  A.  Peck,  children  of  the  late  Allen  O.  Peck,  and  re- 
siduary devisees  and  legatees  under  his  will,  against  their  mother,  Mary  £. 
Peck,  widow  of  said  Allen  and  executrix  of  his  will,  and  against  Benjamin 
W.  Smith,  assignee  of  said  Mary  E.  Peck,  for  the  benefit  of  her  creditors. 
The  will  of  Allen  O.  Peck,  after  directing  the  payment  of  his  debts  and 
funeral  expenses  and  an  annuity  of  <^100  to  his  aunt,  contains  the  following 
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residuary  clause*  to^wit:  **!  give,  devise,  and  bequeath  all  the  residue  and 
remainder  of  my  estate  of  all  kinds  to  my  children,  share  and  share  alike, 
to  have  and  to  hold  the  same,  to  them  and  their  respective  heii*s,  subject, 
however,  to  the  following  provisions  for  my  wife,  Mary  Elizabeth  Peck, 
in  lieu  of  her  dower  in  my  said  estate:  My  said  wife  may  use,  occupy,  and 
enjoy  such  parts  of  my  estate  as  she  may  at  any  time  elect,  for  Ihe  residence 
of  herself  and  my  children,  and  the  income  of  all  other  parts  of  my  said  es- 
tate for  the  use  and  benefit  of  herself  and  my  children  during  her  life,  and 
until  the  day  of  her  marriage;  but  from  the  day  of  her  marriage,  and  for  the 
remainder  of  her  life,  she  may  have  only  the  use  and  income  of  one-half  of 
my  estate,  including  such  part  thereof  as  she  may  select  for  her  residence  and 
the  household  furniture. "  The  will  appoints  the  said  Mary  E.  executrix,  and 
authorizes  her,  as  such,  to  sell  so  much  and  such  parts  of  the  estate,  real  and 
personal,  as  she  may  deem  proper  and  expedient,  at  buch  times  as  she  may 
judge  expedient,  and  also  such  as  she  may  judge  necessary  or  desirable  for 
security  or  reinvestment.  The  bill  sets  out  that  Mary  £.  Peck  qualified  as 
executrix,  and,  after  administering  the  estate,  filed  in  the  probate  court  a 
statement  showing  that  she  still  held,  as  executrix,  besides  other  property, 
divers  shares  of  stock  in  corporations  in  the  city  of  Providence,  to- wit,  16  shares 
in  the  Bank  of  America,  160  shares  in  the  Providence  Gas  Company,  and  45 
shares  in  the  American  Screw  Company;  and  that  thereafter,  being  unused  to 
business,  and  relying  upon  the  advice  of  her  brother,  the  late  Henry  C.  Whit- 
aker,  who  misled  her  for  his  own  advantage,  she  had  said  16  bank  shares,  and 
130  of  said  gas  company,  and  40  of  said  screw  company  shares,  transferred 
into  her  own  individual  name,  and  pledged  said  130  and  said  40  shares  to  va- 
rious banks,  as  security  for  advances  made  to  him  under  her  name;  and  also 
that  said  16  shares  of  the  Bank  of  America  are  now  claimed  by  the  bank,  un- 
der a  provision  of  its  charter  for  discounting  paper  held  by  it,  on  which,  as  it 
claims,  said  Mary  E.  Peck  is  liable  as  maker,  indorser,.  or  otherwise,  the  pro- 
ceeds of  the  discount  having  gone  to  Whitaker.  The  bill  further  sets  forth 
that  there  were  also  sundry  parcels  of  land  belonging  to  the  estate  of  Allen 
0.  Peck,  and  that,  after  the  death  of  Whitaker,  said  Mary  £.  Peck,  discover- 
ing what  she  had  done  through  his  agency,  and  that  she  was  insolvent,  and 
that  her  property  was  attached,  made  a  general  assignment  under  the  statute 
(Pub.  St.  B.  I.  c.  237,  §  12)  to  the  defendant  Smith  in  trust  for  her  creditors. 
The  bill  also  alleges  that  said  Smith  claims  to  be  entitled  as  assignee  to  cer- 
tain interests  in  all  the  property  devised  and  bequeathed  as  aforesaid,  and  is 
about  to  advertise  them  for  sale,  in  discharge  of  his  duties  under  the  assign- 
ment; that  the  complainants  have  filed  against  him  their  claim  for  the  shares 
of  stock  transferred  into  the  name  of  said  Mary  E.  Peck,  and  pledged  as  afore- 
said; and  that  they  claim  that  the  said  Mary  E.  Peck  took  under  their  father^s 
will  no  assignable  interest  in  the  property  thereby  devised  and'  bequeathed. 
The  bill  also  claims,  in  their  behalf,  that,  if  the  court  shall  decide  that  she 
did  have  an  assignable  interest,  they  are  entitled,  by  reason  of  the  conversion 
of  said  trust  property,  to  an  equitable  set-off,  recoupment,  charge,  and  lien 
therefor,  to  the  extent  of  the  conversion,  against  said  interest;  and  that,  in- 
asmuch as  said  interest  is  less  in  value  than  the  property  so  converted,  they 
are  entitled  to  have  the  whole  of  it  conveyed  to  them,  deducting  its  value  as 
it  may  be  found  from  the  amount  of  their  claim  presented  by  them  to  said 
Smith.  The  prayer  of  the  bill  is  that  the  complainants  may  be  decreed  to  be 
entitled  to  a  set-off  or  recoupment,  as  aforesaid;  and  that  the  defendant  Smith 
may  be  decreed  to  convey  the  interest  of  Mary  E.  Peck  under  the  will  held  by 
him  to  the  complainants,  the  full  value,  as  computed  by  a  master  or  other- 
wise,  to  be  deducted  from  theii*  claims  against  him;  and  that  he  may  be  en- 
joined  from  settling  said  interest,  or  any  part  thereof;  and  for  general  relief. 
Mary  E.  Peck  answers,  admitting  the  allegations  of  the  bill,  and  submitting 
herself  to  the  order  of  the  court.    The  defendant  Smith  answers,  admitting 
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the  allegations;  but  he  sets  up  that  the  complainants  have  commenced  suits 
in  equity  in  this  court  against  the  American  Screw  Company*  against  the 
Providence  Gas  Company,  and  against  the  Bank  of  America,  to  recover  the 
sto<*k,  or  portions  of  the  stock,  or  the  value  of  the  stock,  for  the  conversion  of 
which  by  Mary  E-.  Peck  they  seek  by  this  suit  to  recoup  from  the  property 
held  by  said  Smith  as  assignee,  all  of  which  suits  remain  undetermined;  and 
Raid  Smith  thereupon  claims  and  submits  (1)  that  the  complainants  are  not 
entitled,  as  against  him,  to  the  relief  prayed  for;  (2)  that,  at  all  events,  they 
should  first  exhaust  their  remedy  at  law  against  the  said  Mary  E.  Peck,  exec- 
utrix, and  the  sureties  on  her  bond ;  and  (3)  that  they  should  exhaust  the 
remedy  sought  to  be  enforced  in  the  three  equity  suits  aforesaid  before  they 
have  any  remedy  against  the  real  estate  belonging  to  Smith  as  assignee. 

Under  the  first  head,  two  questions  arise,  namely, — FirsU  did  Mary  £. 
Peck  take  an  assignable  interest  in  the  estate  of  Allen  O.  Peck  under  his  will? 
and,  if  so,  second,  is  that  interest,  in  the  hands  of  her  assignee,  liable  to  charge 
or  recoupment  in  favor  of  the  complainants,  in  preference  over  the  otlier  cred- 
itors, for  their  interest  in  the  stock  transferred  into  her  individual  name  and 
pledged? 

The  first  of  these  questions,  though  raised  by  the  bill,  has  not  been  argued 
by  counsel ;  it  being  apparently  assumed  that  Mrs.  Peck  took  a  life-estate  un- 
der the  will  in  the  entire  residuum.  We  think  she  took  an  estate  for  life 
therein,  and  partly,  if  not  wliolly,  free  from  trust  for  her  children,  and  that 
to  the  extent  of  her  beneficial  interest  it  was  assignable.  Tiie  case  does  not 
at  present  require  us  to  go  any  further.     1  Perry,  Trusts,  §§  112,  113. 

AS  to  the  second  point,  the  claim  of  the  complainants  is  that  when  property 
is  held  in  trust  for  life,  with  remainder  over,  and  the  capital  is  broken  into 
for  tiie  benefit  of  the  life-tenant  in  violation  of  the  trust,  there  the  life  inter, 
est  may  be  held  to  make  good  the  deficit,  not  only  against  the  life-tenant  him- 
seif,  but  also  against  4iis  assignee  in  bankruptcy  or  insolvency.  We  think 
there  can  be  no  doubt  that  such  is  the  rule  where  the  trust  is  regularly  con- 
stituted, the  trustee  and  the  cestuis  que  truatent  being  different  persons.  In 
such  case  the  trustee  has  the  right  to  secure  or  indemnify  himself  for  such 
inroads  on  the  capital  out  of  the  income  accruing^to  the  life-tenant;  and  the 
latter's  assignee,  who  takes  only  the  equitable  interest,  must  take  it  as  his  as- 
signor held  it,  subject  to  the  right.  Williams  v.  Allen,  32  Beav.  650;  Bx 
parte  Turner,  2  De  Gex,  M.  &  G.  927;  McGachen  v.  Dew,  15  Beav.  84;  iin- 
coln  V.  Wright,  4  Beav.  427;  Fuller  v.  Knight,  6  Beav.  205;  Ex  parte  Tur- 
pin,  1  Deac.  &  C.  120;  Bx  parte  King,  1  Deac.  143;  Priddy  v.  Rose,  3  Mer. 
105.  In  Barratt  v.  Wyatt,  30  Beav.  442,  it  was  held  that,  when  trustees 
are  made  liable  for  a  breach  of  trust  committed  for  the  benefit  of  a  life-tenant, 
they  are  entitled  to  be  recouped  out  of  his  interest,  although  they  have  ceased 
to  be  trustees.  In  Fuller  v.  Knight,  6  Beav.  205,  it  was  held  that  a  trustee 
who  has  committed  a  breach  of  trust  for  the  benefit  of  the  life-tenant  cannot,  by 
contract,  waive  his  right  of  recoupment  out  of  the  life-interest;  the  doctrine 
of  the  court  being  that  he  possessed  the  right  not  only  for  himself,  but  also 
for  the  cestuis  que  trastenVs  remainder,  and  that  it  is  therefore  his  duty  to 
exercise  it  for  them  where  he  had  not  himself  repalA^ed  the  wrong.  See  Price 
V.  Blakemore,  6  Beav.  507;  Carson  v.  8loane,  13  Ir.  Law  R.  139.  The  case 
at  bar  differs  from  the  cases  cited  in  this:  that  here  it  is  not  the  trustee  who 
is  seeking  to  recoup,  but  the  cestuis  in  remainder.  It  also  differs,  in  that 
there  was  here  no  formal  trust,  but  the  will  devised  and  bequeathed  the  resi- 
due directly  to  the  complainants,  subject  to  the  estate  given  to  Mrs.  Peck.  A 
trust  grew  out  of  Mrs.  Peck*s  appointment  as  executrix,  and  her  continuing  to 
hold  the  shares  of  stock  in  her  representative  capacity  after  she  had  paid  the 
debts,  she  herself  being  the  life-tenant.  She  did  not  divest  herself  in  equity  of 
this  trust  when  she  transferred  the  shares  into  her  individual  name,  and  there- 
fore her  subsequent  pledging  of  them  was,  in  equity,  a  new  violation  of  the 
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trust;  and  the  question  is  whether,  under  the  cases  cited,  the  complainants,  as 
tenants  in  remainder,  are  entitled,  as  against  her  assignee,  to  have  her  interest 
held  to  answer  for  any  losses  which  may  result  therefrom.  We  think  they 
are  so  entitled.  The  trustee  has  disabled  herself  from  acting  for  them,  though 
under  Fuller  v.  Knight,  supra,  it  would  be  her  duty  to  act  for  them  if  she 
could.  In  the  same  case  it  was  admitted  by  counsel,  apparently  with  the 
concurrence  of  the  court,  that  the  equitable  tenants  in  remainder  could  bring 
suit  for  themselves,  though  the  court  held  that,  notwithstanding  they  could 
do  so,  it  was  the  duty  of  the  trustee  to  bring  suit  for  them.  In  other  words, 
the  doctrine  recognized  was  that  the  right  of  recoupment  out  of  the  life-inter- 
est is  not  simply  the  right  of  the  trustee  for  his  own  indemnity  or  protection, 
but  likewise  the  right  of  the  tenants  in  remainder.  If  this  be  so.  the  court 
will  not  allow  the  right  of  the  cestuis  to  be  lost  by  the  voluntary  assignment 
of  the  trustee,  but  will  hold  the  trust  property  subject  to  the  right  in  the  hands 
of  the  assigneeat  the  suit  of  thecestuis.  And  seeLoomis,  Trust,  771;  Wo<jd- 
yatt  V.  Oresley,  8  Sim.  180.  In  the  last-cited  case  the  suit  was  brought  by 
trustees  of  the  equitable  remainder  under  a  secondary  settlement  and  some  of 
the  cestuis  que  trustent  thereunder.  Our  decision  is  that  the  complainants 
are  entitled  to  have  Mrs.  Peckjs  life-interest  in  the  sh/ires  of  stock  which 
passed  to  her  assignees  held  to  answer  for  any  losses  which  have  resulted  or 
may  result  from  her  misconduct  before  described.  We  do  not  think  her  life- 
interest  in  the  real  estate  is  subject  to  the  same  equity,  since  the  real  estate 
was  not  involved  in  the  trust.     Egbert  v.  Butter,  21  Beav.  560. 

We  know  of  no  principle  upon  which  the  complainants  can  be  required  to ' 
exhaust  their  remedy  against  the  sureties  on  the  bond  given  by  Mrs.  Feck  as 
executrix,  before  prosecuting  their  claim  against  her  life-interest;  but,  on  the 
contrary,  we  are  inclined  to  think  that,  if  the  sureties  were  compelled  to  sat- 
isfy the  claim  before  its  enforcement  against  the  life-interest,  they  would  be 
entitled  to  be  subrogated  to  the  right  of  the  complainants  against  the  same. 
There  will  be  no  restraint  under  this  decision  as  to  the  assignee's  selling  Mrs. 
Peck's  interest  in  the  real  estate;  but  we  are  of  opinion  that  her  interest  in 
the  shares  of  stock  in  his  hands  under  the  assignment,  with  the  interest  ac- 
cruing thereon,  should  be  kept,  in  some  proper  manner,  to  await  the  result  of 
the  suits  brought  to  recover  the  other  shares;  then  to  be  further  adjudicated 
upon  as  equity  requires. 


(60  Vt.  613)  ^ 

GUSHMAN  V,  SOMEBS. 

(Supreme  Court  of  Vermont    Chittenden.    September  34, 1888.) 

Contracts— (Conditions  Precedent. 

Where  a  covenant  in  a  lease  of  a  patented  machine  provides  that  a  certain  amount 
of  pnlp,  of  a  kind  to  be  selected  by  a  certain  third  person,  should  be  delivered  by 
defendant,  the  lessee,  at  such  places  as  such  third  person  should  designate,  the  se- 
lection of  the  pulp  and  the  deslsrnation  of  the  places  of  delivery  are  not  conditions 
precedent  to  the  lessor's  right  of  recovery;  and  upon  failure  of  the  third  person  to 
act  within  a  reasonable  time,  the  right  of  selection  will  be  deemed  waived,  and  de- 
fendant should  make  the  selection,  designate  a  suitable  place  of  delivery,  deliver 
the  pulp  there,  and  notify  the  lessor. 

Exceptions  from  Chittenden  county  court;  before  Justice  Taft. 

Covenant.  Heard  on  general  and  special  demurrer  to  the  declaration,  De- 
cember term,  1887  Judgment  that  the  declaration  is  sufficient,  overruling 
the  demurrer.  The  defendant  prayed  oyer  of  the  contract  between  W.  A. 
Eussell  and  Rollins  C.  Jones,  the  assignment  of  the  contract  from  Jones  to 
plaintiff,  and  the  contract  between  plaintiff  and  defendant  referred  to  in  dec- 
laration. The  same  were  all  filed  and  made  a  part  of  c^ase.  Declaration: 
"In  a  plea  of  covenant  broken,  for  that  whereas,  heretofore,  viz.,  to- wit,  the 
23d  day  of  August,  A.  D.  1880,  at  Barnet  aforesaid,  by  a  certain  indenture 
then  and  there  made  between  the  said  plaintiff  of  one  part  and  the.said  Somers 
of  the  other  part,  one  part  of  which  said  indenture,  sealed  with  the  seal  of  the 
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said  Somers,  the  plaiiiti£P  now  brings  here  into  court,  the  date  whereof  is  the 
day  and  year  aforesaid*  the  plaintiff  did  demise,  lease,  and  let  unto  the  said 
Somers  and  his  assigns  the  right  to  run  a  certain  wood-pulp  grinder  in  said 
town  of  Bamet,  to  have  and  to  hold  the  said  right  to  run  the  same  unto  the 
said  Somers  and  his  assigns  from,  to*wit,  the  28d  day  of  August,  A.  D.  1880» 
to  the  full  end  and  term  of  years  during  which  a  certain  patent,  called  the 
'Yeolter  Patent,*  upon  a  certain  wood-pulp  grinder,  called  the  'Yeolter  Ma- 
chine,' should  be  in  force,  and  fully  to  be  completed  and  ended,  yielding  and 
paying  therefor,  beginning  on  the  1st  day  of  December,  A.  D.  1880,  twelve 
tons  of  dry  pulp  each  and  every  year  thereafter  during  the  continuance  of  said 
agreement,  at  the  rate  of  two  tons  for  every  two  months,  as  royalty  on  said 
machine,  [said  pulp  to  be  delivered  in  car-loads  at  such  places  as  might  be 
designated  by  one  William  A.  Bussell*  of  Lawrence,  in  the  state  of  Massa- 
chusetts, provided  that  the  freight  thereon  should  not  exceed  forty  dollars  by 
the  car-load.]  And  the  said  Somers  did  thereby,  for  himself  and  his  assigns, 
covenant  and  agree  with  the  plaintiff  that  he,  the  said  Somers,  and  his  assigns, 
would  well  and  truly  pay  to  the  said  plaintiff  the  said  yearly  rent  or  royalty 
in  the  manner  above  set  forth.  And  the  plaintiff  saith  that  after  the  msU^ing 
of  the  said  indenture,  and  during  the  said  term  thereby  granted,  a  large  amount 
of  the  pulp,  viz.,  thirty-six  tons  of  the  royalty  aforesaid,  for  three  years  of  the 
said  term  then  elapsed,  became  and  was,  and  still  is,  in  arrear  and  unpaid  to 
the  plaintiff,  contrary  to  the  tenor  and  effect  of  the  said  indenture  and  of  the 
said  covenant  of  the  said  Somers,  by  him  in  that  behalf  so  made  as  aforesaid, 
to- wit,  at  Barnet  aforesaid.  And  so  the  plain  Mff  says  tbat  the  said  Somers 
hath  not  kept  his  said  covenant  so  made  with  the  plaintiff,  as  aforesaid,  al- 
though often  requested  so  to  do,  but  hath  hitherto  refused,  and  still  refuses, 
so  to  do.''  Special  demurrer:  First.  That  the  declaration  does  not  allege 
that  the  said  W.  A.  Bussell,  named  in  plaintiff^s  declaration,  ever  elected 
whether  he  should  be  furnished  with  poplar  or  spruce  pulp;  nor  is  it  alleged 
that  defendant  refused  to  furnish  pulp  after  said  Bussell's  election.  Second, 
It  is  not  alleged  that  the  said  Bussell  ever  designated  the  point  or  points  to 
which  the  pulp  was  to  be  shipped;  nor  that  the  price  of  freight  (if  points  were 
designated)  was  within  the  9M  limit;  nor  that  the  defendant  had  refused  to 
deliver  pulp  upon  request,  for  shipment  to  $40  shipping  points.  The  follow- 
ing was  a  part  of  the  contract  between  Jones  and  Bussell:  "In  consideration 
and  as  the  condition  of  the  enjoyment  of  the  said  license,  the  said  Jones  or 
his  assigns  shall  pay  to  the  said  Bussell  or  his  assigns,  as  royalty,  twenty-four 
tons  dry-weight  yearly  of  merchantable  pulp,  spruce  or  poplar,  as  he  or  they 
may  elect,  to  begin  July  1, 1878,  and  to  be  delivered,  one  car-load  of  four  tons 
once  in  two  months  thereafter  at  ciny  point  as  the  said  Bussell  may  designate,  - 
where  the  freight  will  not  exceed  $40  per  car-load,  to  the  place  of  delivery." 

Bates  &  May^  for  defendant. 

The  writings  clearly  show  that  the  defendant  was  bound  to  deliver  one-half 
the  quantity  of  pulp  required  by  the  orignal  contract  with  Bussell  to  order  of 
Bussell.  The  defendant  did  not  have  the  right  to  select  the  kind  of  pulp  to 
be  delivered.  The  selection  was  reserved  to  Bussell  and  his  assigns.  Gould, 
PL  pp.  66, 162,  408,  §§  82,  45;  2  Benj.  Sales,  §  1018.  The  rule  of  law  is  well 
settled  that  where  an  article  to  be  furnished  is  a  heavy  one,  the  seller  is  un- 
der no  obligation  to  make  delivery  at  any  place  other  than  at  his  manufac- 
tory, unless  there  is  an  express  place  named;  and  if  the  buyer  has  any  duty  to 
peidfprm  in  reference  to  the  article,  he  must  allege  and  prove  that  he  has  fully 
performed  the  same.  Leadhetter  v.  Insurance  Co,^  18  Me.  265;  Veazie  v. 
Bangor^  53  Me.  52;  Railroad  Co,  v.  Breioen  67  Me.  295. 

Ide  d  Stafford,  for  plaintiff. 

It  is  no  cause  of  demurrer  that  the  declaration  does  not  allege  that  BusseU 
ever  elected  whether  be  should  be  furnished  with  poplar  or  spruce  pulp. 
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Fatchin  v.  Swift,  21  Vt.  292;  Mayer  v.  Dtvinell,  29  Vt.  298;  Bennett  v.  Ben- 
nett;  9  Atl.  Rep.  736;  RimseU  v.  Ormsbee,  10  Vt.  274;  Feck  v.  Hubbard,  11 
Vt.  612;  Wtf^cA  V.  Bradley,  41  Vt.  308;  Townsend  v.  W^ci/«,  3  Day,  827.  The 
ts^t  that  he  did  not  elect  does  not  relieve  the  defendant  from  payment.  It 
was  defendant's  duty  to  elect,  and  so  discharge  himself.  Taylor  v.  Gallup, 
8  Vt.  340.  Nor. Is  it  any  cause  of  demurrer  that  there  was  no  allegation  that 
BusselJ  ever  designated  the  point  to  which  the  pulp  should  be  shipped,  and 
that  the  freight  was  within  the  $40  limit.    Feck  v.  Hubbard,  supra. 

Tyleb,  J.  It  appears  that  Jones  assigned  all  his  interest  in  the  contract 
with  liussell  to  the  plaintiff,  who  thereupon  assumed  all  the  duties  and  obli- 
gations that  it  imposed  upon  Jones.  The  plaintiff  then  sold  to  the  defendant 
a  half  interest  in  the  contract,  namely,  the  right  to  use  one  machine  in  the 
town  of  Barnet,  the  defendant  covenanting  with  the  plaintiff  to  pay  him  there- 
for one-half  the  number  of  tons  of  dry  pulp  required  in  the  articles  of  agree* 
ment  between  Bussell  and  Jones;  payment  to  commence  from  December  1, 
1880,  and  to  be  made  at  such  times  and  upon  such  terms  as  that  agreement 
specifies.  The  Bussell-Jones  contract  is  made  a  part  of  the  contract  between 
these  parties,  to  the  extent,  at  least,  of  making  the  place  of  delivery  dependent 
on  Bussell's  designation.  The  demurrer  raises  the  question  whether,  upon 
the  averment  in  the  declaration  that  the  pulp  was  to  be  delivered  in  car-loads 
at  such  places  as  Bussell  might  designate,  such  designation  was  a  condition 
precedent  to  the  plaintiff's  right  of  recovery.  This  should  not  be  determined 
by  technical  and  artificial  rules,  but  it  should  be  ascertained,  by  a  fair  con- 
struction of  the  contracts,  whether  it  was  the  intention  of  the  parties  that  the 
defendant's  liability  to  pay  for  the  use  of  the  machine  should  depend  on  Bus- 
selFs  designation  of  a  place  of  delivery  of  the  pulp.  It  can  hardly  be  claimed 
that  the  defendant  did  not  become  indebted  to  the  plaintiff  for  the  use  of  the 
machine  to  the  amount  of  12  tons  of  pulp  a  year  during  the  term  of  such  use. 
The  declaration  avers  an  indebtedness,  and  the  demurrer  admits  it.  A  desig- 
nation of  place  of  delivery  by  Bussell  was  not  an  essential  pai*t  of  the  con- 
sideration of  the  contract.  It  was  a  mere  privilege  reserved  to  him,  and  upon 
his  omission  to  exercise  it  within  a  reasonable  time  it  became  the  duty  of  the 
defendant,  in  order  to  discharge  himself  from  liability,  to  designate  a  suitable 
place  of  delivery,  and  then  to  deliver  the  pulp  within  the  time  specified,  and 
notify  the  plaintiff  thereof.  As  was  said  by  the  court. in  Welch  v.  Bradley, 
41  Vt.  308:  "If  this  was  not  so,  all  remedy  upon  the  obligation  might  be  lost 
forever,  and  in  respect  to  a  claim  or  debts  unquestionably  due."  This  is,  in 
effect,  the  law  as  laid  down  in  Russell  v.  Ormsbee,  10  Vt.  274,  and  Feck  v. 
Hubbard.  11  Vt.  612.  As  to  the  election  of  the  kind  of  pulp,  it  maizes  no 
difference  whether  it  was  in  Bussell  or  the  defendant.  If  in  Bussell,  as  the 
defendant  claims,  it  was  waived  by  non-exercise,  and  the  election  fell  to  defend- 
ant.   Judgment  affirmed,  and  cause  remanded. 


(60  vt  644) 

Babtlett  tj.  Wilson  et  ah 

(Supreme  Court  of  VermonU    Orleans.    September  28, 1888.) 

L  Taxation— AssssBMBNT— Failure  to  Pilb  Inventory— Doublino  Previous  List. 

Under  Rev.  Laws  Vt  $  826,  providing  that  if  a  person  willfully  omits  to  make, 

verify,  and  deliver  an  Inventory  of  his  taxable  property,  or  if  the  inventory  is  not 

true  and  correct,  the  listers  shall  ascertain,  as  best  they  can,  the  amount  of  such 

•   person's  taxable  property,  and  appraise  the  same  at  its  money  value,  and  double  the 

sum  so  obtained,  when  a  person  fails  to  return  a  satisfactory  inventory,  it  is  not 

,      error  for  the  listers  to  take  his  real  estate  at  the  appraisal  of  the  preceding  year, 

and  double  such  appraisal. 
8.  Same— CoLLEonoN  bt  Suit— Evidenob. 

In  an  action  by  a  oolleotor  to  recover  a  tax,  a  tax  inventoxy  made  and  verified  by 
defendant  in  the  town  attempting  to  enforce  the  tax,  about  10  months  before  com- 
mencement of  the  action,  is  admissible  to  sbow'that  defendant,  at  the  commenoe- 
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ment  of  the  action,  had  no  known  personal  property  in  the  state  sufficient  to  pay 
the  tax,  although  defendant  was  not  shown  to  have  been  a  resident  of  the  town  at 
the  time  he  made  the  inventory. 
8.  Samb— Distraint— Property  Subject  to  Lease. 

In  such  action,  defendant's  offer  to  show  that  he  owned  property  in  the  state  sub- 
ject to  an  unexprrcd  lease  is  properly  rejected,  as  property  under  lease  is  not  dis- 
trainable  for  the  lessor's  taxes. 

Exceptions  from  Orleans  county  court;  before  Justice  Powers. 

Action  of  assumpsit  commenced  by  trustee  process,  under  section  407  of 
the  Revised  Laws,  by  the  plaintiff,  as  collector  of  taxes  for  the  town  of  Brown- 
ington,  The  plaintiff's  writ  was  dated  February  24,  1883,  and  served  on  the 
27th  day  of  February,  1883.  The  plaintiff  claimed  to  recover  a  town  tax  of 
$71.35,  assessed  on  the  grand  iist  of  the  defendant,  in  the  town  of  Browning- 
ton,  for  the  year  1882.  Plea,  general  issue.  Trial  by  jury,  February  term, 
1888.  Greneral  verdict  for  the  plaintiff  to  recover  $71.35,  and  his  costs,  and 
a  special  verdict  finding  that  the  defendant  did  not  have  known  personal  prop- 
erty in  the  state  sufficient  to  pay  said  tax  at  the  time  said  suit  was  commenced. 
The  defendant  filed  no  inventory  of  his  taxable  property  in  Brownington,  as 
required  by  law,  for  the  year  1882.  For  that  year  the  defendant  was  assessed 
by  the  listers  for  money  and  debts  due  the  sum  of  $3,646,  and  his  reiU  es- 
tate was  taken  at  the  appraisal  thereof,  in  1881,  viz.,  $2,300,  and  his  grand 
list  for  that  year,  completed  on  or  before  the  15th  day  of  May,  1882,  was  made 
by  doubling  said  assessment  of  personal  property  and  appraisal  of  real  estate, 
and  setting  1  per  cent,  of  the  amount  of  said  personal  and  real  estate  so  doub- 
led in  the  grand  list  to  the  defendant.  The  defendant  claimed  that  said 
grand  list  was  illegal  by  reason  of  the  doubling  his  real  estate  in  making  his 
grand  list  as  aforesaid,  and  requested  the  court  to  so  hold,  but  the  court  ruled 
that  said  grand  list  was  not  illegal  by  reason  of  the  doubling  the  defendant's 
real  estate  as  aforesaid,  to  which  ruling  and  the  refusal  of  the  court  to  hold 
as  requested  the  defendant  excepted.  For  the'  purposes  of  this  trial  only, 
"the  defendant  conceded  that  said  grand  list,  in  other  respects,  was  regular; 
that  defendant  was  a  resident  tax-payer  in  Brownington  on  the  1st  day  of 
April,  A.  D.  1882;  that  the  plaintiff  was  collector  of  taxes;  and  that  he  had 
lawfully  demanded  said  tax  of  the  defendant."  The  defendant  claimed  that 
the  plaintiff  could  not  maintain  this  action,  for  the  reason  that  the  defendant 
had  known  personal  property  in  this  state  sufficient  to  pay  said  tax  at  the 
time  this  suit  was  commenced.  The  plaintiff  claimed  that  said  objection  was 
out  of  time,  and  too  late,  for  the  reason  that  this  cause  had  been  once  tried  by 
jury  on  its  merits,  and  in  supreme  court  upon  exceptions,  and  that  defendant 
had  never  before  raised  this  objection.  The  court  found  the  facts  as  claimed 
by  plaintiff,  (see  this  case  in  59  Vt.  23, 8  Atl.  Rep.  321,)  and  ruled  pro  forma 
that  said  objection  was  seasonably  raised,  and  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  that  defendant  had  "not  known  personal  prop- 
erty in  the  state  sufficient  to  pay  such  tax,"  when  this  suit  was  commenced, 
to  which  ruling  plaintiff  seasonably  excepted.  The  plaintiff,  as  evidence 
tending  to  show  that  the  defendant  had  not  known  personal  property  in  this 
state  at  the  commencement  of  this  suit,  offered  in  evidence  a  tax  inventory 
made  under  oath  by  the  defendant,  March  27,  1882,  which  inventory  men- 
tioned no  property  except  defendant's  real  estate  in  Brownington,  and  the 
same  was  admitted  in  evidence  by  the  court  subject  to  the  defendant's  objec- 
tion and  exception.  On  this  issue  the  defendant  offered  evidence  to  prove 
that  at  the  time  this  suit  was  commenced  he  had  between  four  and  five  hun- 
dred dollars' worth  of  personal  property  on  his  farm  in  said  Brownington,  and 
several  hundred  dollars'  worth  of  personal  property  on  his  farm  in  Derby,  a 
a  town  adjoining  said  Brownington,  and  that  said  personal  property  was  so 
exposed  that  the  plaintiff,  by  ordinary  inquiry,  could  have  discovered  the 
same,  and  that  the  defendant  had  leased  his  said  personal  property  for  a  term 
to  expire  on  the  1st  day  of  April,  1883,  and  that  the  same  was,  at  the  corn- 
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mencement  of  this  suit,  in  the  possession  of  the  lessee,  who  was  entitled  to 
the  possession  thereof  until  the  expiration  of  the  term  for  which  it  was  leased, 
and  until  long  after  it  would  be  necessary  for  the  plaintiff  to  complete  his 
proceedings  by  sale,  if  he  had  attempted  to  levy  the  warrant  annexed  to  this 
tax  bill  upon  said  property,  or  any  part  thereof.  Tills  suit  was  brought  to 
collect  the  sum  of  $337.72  in  taxes  assessed  upon  different  grahd  lists,  where- 
upon the  court  excluded  the  evidence  so  offered,  to  which  ruling  the  defend- 
ant excepted.  Nothing  appeared  on  trial  as  to  defendant's  having  a  residence 
in  Brownington,  except  the  aforesaid  concession  that  he  resided  there  on  the 
1st  day  of  April,  1882.  Section  326  provides  as  follows:  "If  a  person  or  cor- 
poration willfully  omits  to  make,  swear  to,  and  deliver  said  inventory,  or  to 
answer  any  interrogatory  therein  as  by  this  act  required,  or  makes  a  false  an- 
swer or  statement  therein,  or  if  the  listers  have  sufficient  reason  to  believe 
that  an  inventoiy  does  not  contain  a  full,  true,  and  correct  statement  of  the 
taxable  property  of  the  person  or  corporation  filling  out  such  inventory,  ac- 
cording to  the  requirements  of  this  act,  [sections  317-337,]  then  said  listers 
shall  ascertain,  as  best  they  can,  the  amount  of  the  taxable  property  of  such 
person  or  corporation,  shall  appraise  the  same  at  its  value  in  money,  and  shall 
double  the  sum  so  obtained;  and  one  per  cent,  of  the  amount  obtained  by  doub- 
ling such  sum  shall  be  the  list  upon  which  the  taxes  of  such  person  or  cor- 
poration shall  be  assessed."  Section  407  provides  as  follows:  "A  collector, 
having  an  unpaid  tax  against  a  person  who  has  not  known  personal  property 
in  the  state  sufficient  to  pay  such  tax,  may,  in  his  name,  commence  a  trustee 
suit  upon  such  tax  against  such  delinquent,  and  the  same  proceedings  shall 
be  thereupon  had,  and  the  trustee  shall  be  chargeable  as  in  other  trustee  suits, 
except  that  the  suit  may  be  maintained,  although  the  tax  is  less  than  ten  dol- 
lars, and  a  person  may  be  adjudged  trustee  who  has  less  than  ten  dollars  In 
value  of  the  goods,  effects,  or  credits  of  the  defendant  in  his  hands." 

Edwards,  Dickei^man  &  Towng,  for  plaintiff. 

The  law  of  this  case  as  to  doubling  the  defendant's  real  estate  is  established 
by  the  former  decision.  The  court,  Powers,  J.,  say:  "No  defects  in  the  an- 
nual grand  list  for  1882,  completed  on  the  15th  of  May,  are  pointed  out,  and 
such  list  is  to  be  treated  as  valid."  59  Vt.  23,  31,  8  Atl.  Rep.  321.  The  de- 
fendant's tax  inventory  was  admissible.  It  was  not  offered  as  conclusive,  but 
as  tending  to  support  the  issue;  namely,  that  he  had  no  known  personal  prop- 
erty, etc.  Does  not  the  fact  that  he  had  none  March  27,  1882,  and  with  no 
evidence  tending  to  show  the  acquiring  of  any  after  March  27,  1882,  tend  to 
show  that  he  had  none  in  Brownington,  February  24, 1883?  If  it  does,  then 
it  tends  to  show  that  he  had  none  in  the  state.  The  property  subject  to  the 
lease  could  not  be  taken  for  the  taxes.  Such  property  cannot  be  attached  by 
the  officer  taking  it  into  his  possession,  (Brigham  v.  Avery,  48  Vt.  607;) 
nor  by  a  copy  lodged  in  the  town  clerk's  office;  because  this  would  not  be  ac- 
cording to  the  provisions  of  the  statute,  as  required  by  the  decision,  48  Yt 
607  It  is  well  settled  that  the  law  gives  no  remedy  for  the  collection  of 
taxes  other  than  those  provided  by  statute.  Barnes  v.  Hall,  55  Vt.  420. 
"The  power  of  an  officer  making  a  tax  sale  is  purely  statutory."  Id.  In  dis- 
tress for  non-payment  of  taxes  no  valid  lien  could  be  created  on  personal  prop- 
erty, unless  the  collector  took  actual  possession,  until  the  act  of  1878.  Id. 
See  B.  L.  §§  1189, 1190.    Hence  there  was  no  error  in  excludingthe  evidence. 

Z,  H  Thompson  and  Geo,  W.  Cahoon,  for  defendants. 

The  grand  list  involved  in  this  suit  is  illegal  by  reason  of  doubling  the  de- 
fendant's real  estate  in  making  said  list.  The  tax  inventory  made  March  27, 
1882,  was  improperly  admitted.  There  was  no  evidence  that  at  that  time  de« 
fendant  was  a  resident  of  Brownington,  and  thus  required  by  law  to  inven- 
tory his  personal  property  in  that  town.    The  admission  that  defendant  re- 
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sided  in  Brownington,  April  1. 1882,  raises  no  presumption  that  he  resided 
tliere  before  that  date.  A  presumption  of  this  kind  runs  forward,  not  back* 
ward,  from  an  established  or  admitted  fact.  Although  it  might  be  true  that 
defendant  had  no  personal  property  taxable  in  Brownington  in  March,  1882* 
it  would  have  no  tendency  to  show  how  his  property  was  situated  in  Febru- 
ary, 1883.  The  court  erred  in  excluding  the  evidence  offered  as  to  the  amount 
and  value  of  defendant's  personal  propeity  at  the  time  this  suit  was  com- 
menced. It  was  largely  in  excess  of  what  was  required  to  pay  all  the  taxes 
claimed,  and  many  times  the  value  of  tiie  taxes  which  were  legal  and  collect- 
ible. The  defendant's  reversionary  interest  in  the  leased  personal  property 
could  have  been  sold  for  payment  of  taxes  against  him.  The  old  law  was 
changed  by  statute.  Gen.  St.  c.  33,  §§  31,  32;  R.  L.  ^g  1189-1191.  The 
property  was  attachable  by  leaving  a  copy  in  the  town  clerk's  office.  B.  L.  § 
876.  By  section  376,  li.  L.,  property  which  may  be  attached  on  writ  by  leav- 
ing a  copy  in  the  town  clerk's  office  may  be  distrained  by  leaving  in  such  of- 
fice a  copy  of  the  warrant,  with  the  collector's  return  thereon.  Under  the  de- 
cision in  demoTis  v.  Lewis,  36  Yt.  673,  plaintiff  was  not  confined  to  10  days, 
but  might  take  a  reasonable  time.  He  might  have  adjourned  his  sale,  so  that 
the  lease  would  have  expired  or  sold  subject  to  the  lease.  He  had  the  same 
rights  as  any  officer  as  to  property  taken  on  execution.  8pear  v.  Tilson,  24 
Vt.  420;  Wheelock  v.  Archer,  26  Vt.  380;  Bob.  Dig.  p.  664,  §§  69,  72.  The 
statute  gives  collector  three  years  in  which  to  collect  tax.    B.  L.  §  379. 

Taft,  J.  1.  For  a  failure  by  the  defendant,  in  the  spring  of  1882,  to  re- 
turn an  inventory  of  his  taxable  property,  satisfactory  to  the  listers,  the  lat- 
ter assessed  him  for  money  and  debts,  took  his  real  estate  at  the  appraisal 
thereof  in  the  preceding  year,  and  made  his  grand  list  by  doubling  both  items. 
The  defendant  claims  that  the  list  was  illegal  because  of  the  doubling  of  the 
real-estate  appraisal.  No  question  was  made  upon  trial  as  to  the  proceedings 
of  the  listers,  save  the  doubling  of  the  appraised  value  of  the  real  estate.  B. 
L.  §  326,  required  the  listers,  in  a  case  like  that  of  the  defendant  then  before 
them,  to  double  the  sum  obtained  as  the  appraised  value  of  the  tax-payer's 
property,  and  this  irrespective  of  its  character,  whether  real  or  personal.  The 
doubling  process  did  not  render  the  list  illegal,  as  the  listers,  in  so  doing, 
acted  strictly  in  accordance  with  their  duties  under  the  statute  referred  to. 

2.  The  defendant,  upon  trial,  claimed,  and  the  court  held,  that  it  was  in- 
cumbent upon  the  plaintiff  to  prove  that,  at  the  date  of  the  writ,  24th  Febru- 
ary, 1883,  the  defendant  had  no  known  personal  property  in  the  state  suffi- 
cient to  pay  the  taxes  he  was  seeking  to  recover.  It  was  therefore  not  only 
proper,  but  necessary,  for  the  plaintiff  to  show  that  the  defendant  had  none  in 
Brownington.  To  aid  in  establishing  this  fact,  the  plaintiff  was  permitted  to 
put  in  evidence  an  inventory  made  by  the  defendant  in  Brownington  on  the  1st 
day  of  the  preceding  April,  and  sworn  to  on  the  27th  of  March  prior,  which  did 
not  include  any  personal  estate.  To  this  the  defendant  objected,  for  there  was 
no  evidence  that  at  that  time  he  was  a  resident  of  that  town,  and  so  required  by 
law  to  inventory  his  personal  property  in  that  town.  Whether  he  resided  in 
Brownington  or  elsewhere,  he  may  have  had  personal  property  in  that  town, 
subject  to  taxation  there,  which  it  would  have  been  his  duty  to  include  in  an 
inventory  in  that  town.  B.  L.  g  281,  subds.  1, 4.  We  think  the  inventory  sworn 
to  an  admission  that  he  had  no  personal  property  at  that  date  in  that  town,  and 
we  think  the  fact  that  he  had  none  on  the  1st  day  of  April  evidence  tending  to 
show  that  he  had  none  there  a  few  months  later.  The  fact  that  he  had  none 
in  April,  1882,  rendered  it  less  likely  that  be  had  none  in  February  following 
than  if  he  had  had  at  the  former  date  vast  possessions  of  personal  estate.  Tho 
more  remote  in  time  that  such  fact  exists,  the  weaker  the  evidence;  but  In 
this  case  it  was  so  near  in  time  that  we  cannot  say  there  was  error. 

3.  Did  the  court  err  in  excluding  the  testimony  offered  by  the  defendant? 
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It  tended  to  show  that  he  owned  propeity  in  tbie  state  subject  to  an  unex- 
pired lease.  If  the  property  could  have  been  distrained  for  taxes,  it  was  ad- 
missible. Gould  it  have  been  taken  by  the  plaintiff  upon  his  warrant?  In 
Barnes,  v.  Hall,  55  Yt.  420,  it  is  said  "that  unless  personal  property  is  of  that 
character,  and  so  situated  that  actual  possession  thereof  can  be  taken,  or  there 
is  some  statutory  provision  for  distraining  it  without  taking  such  possession, 
it  cannot  be  distrained  at  all/'  The  plaintiff  could  not  have  taken  actual  pos- 
session of  it.  as  it  was  then  held  under  a  lease.  Brigham  v.  Avery^  48  Yt. 
602.  We  have  no  statute  by  which  he  could  have  taken  it  in  any  other  mode, 
for  section  376,  K.  L.,  as  amended  by  act  No.  11,  1882,  applies  only  to  such 
property  as  may  be  attached  by  leaving  a  copy  with  the  clerk  of  a  town  or  of- 
ficer of  a  corporation,  and  property  held  by  a  lessee  cannot  be  attached  in  that 
manner,  but  only  in  the  way  pointed  out  by  B.  L.  §§  1189-1191.  The  testi- 
mony, therefore,  had  no  tendency  to  show  that  the  defendant  had  property 
wliieh  the  plaintiff  could  have  distrained.  It  was  therefore  immaterial,  and 
its  exclusion  proper.    Judgment  affirmed. 


(eo  vt  537) 

LudlA  et  al,  v.  Yillage  of  MoirrPELiER  et  al.^ 

•        (Supreme  Court  of  Vermont    Washington.    September  26, 1888.) 

Municipal  Cokpobationb— Taxation— Public  Purpose— Wateb-Works. 

When  a^ municipality  has  the  power  granted  to  it,  under  its  charter  from  the  leg- 
islature, to  obtain  a  supply  of  water  for  fire  and  domestic  purposes,  the  extent  of 
the  use  of  such  power  rests  in  the  discretion  of  its  voters,  if  exercised  in  good  faith ; 
and  the  question  of  expediency  is  for  the  municipality,  and  not  for  the  courts,  to 
determine. 

Appeal  from  chancery  court,  Washington  county;  hefore  Justice  Eowell. 

Bill  in  chancery,  heard,  March  term,  1888,  on  bill,  answer,  and  testimony. 
Decree  pro /orma  enjoining  the  defendants  from  laying  the  water-main  men- 
tioned in  the  bill,  and  from  borrowing  any  money  on  the  credit  of  the  village 
for  the  purpose  of  paying  the  expenses  of  the  same.  Appeal  by  defendants. 
The  bill  set  forth  in  substance  that  the  village  of  Mpntpelier  was  incorporated 
in  1855  by  the  legislature  of  the  state  of  Vermont;  that  the  charter  was 
amended  in  1872,  by  act  No.  257  of  that  year,  both  the  charter  and  its  amend- 
ment being  made  part  of  the  bill;  that  section  1  of  the  amendatory  act  was  as 
follows:  "Section  1.  The  second  section  of  the  act  of  incorporation  of  the 
village  of  Moutpelier  is  hereby  so  amended  ais  to  authorize  said  corporation  to 
purchase  the  right  to  take  water  from  the  outlet  of  Berlin  pond,  or  such  other 
place  as  said  corporation  may  desire,  and  convey  said  water  in  suitable  aque- 
ducts and  pipes  to  said  village,  and  then  distnbute  the  same  through  said  vil- 
lage in  aqueducts  and  pipes,  for  tlie  extinguishment  of  fire&,  and  sanitary 
purposes,  and  for  tho  use  and  convenience  of  the  inhabitants  of  said  village, 
and  receive  and  collect  such  rents  for  the  use  of  water  as  shall  be  agreed  upon 
by  the  parties;''  that  the  village,  In  1884,  under  the  power  given  it  by  section  1 
of  the  amendatory  act  of  1872,  purchased  the  right  to  take  water  from  the  outlet 
of  Berlin  pond,  and  purchased  or  otherwiseprocured  the  right  to  construct  a 
reservoir  and  aqueduct  to  conirey  the  water  to  said  village,  that  the  reservoir 
was  constructed  about  two  miles  distant  from  said  village,  on  the  brook  flow- 
ing from  said  pond,  and  an  iron  pipe  laid  to  conduct  the  water  from  the  res- 
ervoir to  the  village,  and  different  sizes  of  iron  pipe  were  laid  through  the 
yillage  for  conducting  the  water  from  said  reservoir  for  the  extinguishment 
of  fires,  sanitary  pui*poses,  and  all  the  ordinary  uses  for  which  water  is  used; 
that  said  aqueduct  and  reservoir  were  well  and  permanently  built,  and  of 
ample  size,  so  that  sufficient  water  could  flow  through  them  for  the  extin- 
guishment of  fires,  sanitary  and  domestic  purposes,  at  all  times,  and  is  in 

1  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
v.l6A.no.7— 21 
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every  way  suitable  for  the  wants  of  the  inhabitants  of  said  village,  and  large 
enough  for  the  prospective  needs  of  said  village,  and  will  afford  sufficient 
water,  for  all  the  purposes  contemplated  in  said  charter,  when  said  village 
shall  contain  six  times  its  present  number  of  inhabitants.  The  bill  further 
set  forth  that  at  the  time  of  making  the  plans  and  of  the  construction  of  said 
aqueduct  it  was  not  contemplated  by  those  having  the  direction  of  construe* 
tlon  and  estimates  that  the  water  should  be  used  for  power;  that  after  its 
construction,  there  being  a  large  surplus  of  water  supplied  by  said  aqueduct, 
not  wanted  for  public  use,  it  was  Found  that  by  reason  of  the  great  height  of 
the  reservoir  above  the  village,  that  such  surplus  water  could  be  used  in  run- 
ning motors,  and  a  large  number  have  been  put  in  of  various  sizes  by  the  in- 
habitants of  said  village,  and  such  power  has  been  rented  for  a  sum  much  less 
than  such  power  could  be  obtained  in  any  other  way.  It  further  set  forth  that 
there  were  persons  living  in  the  village  of  Montpelier  who  desired  water  for 
power,  at  low  rates,  and  that  there  were  others  who  wished  to  induce  people 
to  engage  in  business  in  Montpelier  by  furnishing  them  power  by  laying  an- 
other aqueduct  or  main  from  said  reservoir  to  the  village  of  Montpelier,  and 
that  a  meeting  of  the  voters  of  said  village  was  called  on  the  26th  day  of  Sep- 
tember, 1887,  at  which  time  certain  votes  were  passed  under  article  1  in  tlie 
warning;  that  it  was  voted  at  that  meeting  to  lay  another  main  water-pipe 
from  the  reservoir  in  Berlin  to  some  convenient  pQint  in  said  village,  and  that 
it  was  voted  to  borrow  a  sum,  not  exceeding  $30,000,  to  defray  the  expenses 
of  laying  such  aqueduct.  The  bill  further  set  forth  that  the  sole  purpose  of 
putting  in  said  second  main  was  to  provide  power  for  individuals  or  corpora- 
tions, and  that  the  water  so  conveyed  would  not  be  needed  for  public  use  or 
purposes.  The  bill  prayed  for  a  temporary  injunction  to  restrain  the  defend- 
ants from  entering  into  any  contract  relating  to  the  aqueduct,  or  incurring 
any  expense  on  behalf  of  the  village  of  Montpelier  towards  constructing  the 
same,  and  restraining  the  treasurer  from  borrowing  any  money  for  the  pur- 
poses set  forth,  until  the  further  order  of  the  court,  and  that,  on  hearing, 
said  injunction  be  made  perpetual.  The  answer  admitted  the  incorporation 
and  organization  of  the  defendant  village,  and  the  amendatory  acts  to  its 
charter,  as  set  forth  in  the  bill.  It  also  admitted  that  in  1884,  and  since,  said 
village,  purchased  the  right  to  take  water  from  Berlin  pond  and  the  entire 
water  privilege  at  the  outlet  of  said  pond;  purchased  the  right  to  construct  a 
reservoir,  and  lay  an  aqueduct  to  carry  the  water  to  said  village;  constructed 
an  ample  and'substantial  reservoir,  and  laid  iron  pipe  to  convey  water  from 
said  reservoir  to  said  village  for  distributing  the  water  for  use.  The  answer 
denied  that  the  water  now  conveyed  from  the  reservoir  was  at  all  times  sutti- 
cient  for  the  purposes  specified  in  the  charter  of  said  village,  but  admitted 
that  some  water  had  been  rented  for  motor  power,  but  not  to  interfere  with 
such  specified  purposes;  alleged  that  the  supply  of  water  from  said  Berlin 
pond  was  greatly  in  excess  of  the  capacity  of  the  main  water-pipe  already 
laid ;  admitted  the  meeting  of  September  26th,  and  the  votes  in  said  meeting 
as  alleged  in  said  bill;  but  denied  that  the  said  second  main  water-pipe  was 
voted  for  the  purpose  as  stated  in  the  bill;  and  averred  that  said  vote  was 
passed  pursuant  to  the  authority  given  in  and  by  the  charter  of  said  village, 
and  for  the  purpose  of  bringing  water  for  the  uses  specified  in  said  charter;^ 
and  claimed  and  insisted  that  the  necessity  for  more  water,  and  the  amount' 
of  water  to  be  taken,  were  matters  wholly  within  the  determination  of  the 
village,  and  that  said  recorded  vote  was  the  only  admissible  evidence  as  to  the 
decision  of  said  village  upon  those  matters  and  as  to  the  intent  of  the  voters 
of  said  village  in  passing  said  vote;  admitted  that  the  only  power  specifically 
given  to  said  village  to  provide  a  water  supply  was  contained  in  ita  said  char- 
ter, but  averred  that  the  village  had  the  right  to  procure  the  water  supply 
voted  at  said  meeting,  independent  of  said  specific  power  contained  in  its  char- 
ter; alleged  that  the  village  had  been  and  would  be  greatly  damaged  by  the 
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delay  occasioned  by  the  interlocutory  injunction  by  being  thereby  prevented 
from  contracting  for  materials  at  the  most  advantageous  time,  and  from  lay- 
ing the  pipe  at  the  most  favorable  season  of  the  year. 

S.  C.  Shurtleff,  for  orator. 

There  are  cases  that  hold  that  the  legislature  is  the  sole  judge  as  to  whether 
or  not  a  municipal  corporation  may  engage  in  any  public  enterprise  iis  a  pub- 
lic work,  and  that  evidence  to  show  that  the  corporation  cannot  engage  in 
such  authorized  undertaking  because  it  is  not  a  public  work  is  not  admissible. 
Such  is  not  the  law  of  Vermont,  and  the  many  cases  in  other  states  on  this 
point  are  not  cited,  as  it  is  claimed  that  the  court  will  not  overrule  its  own  de- 
cision, which  holds  it  is  for  the  court  to  determine,  upon  the  evidence,  whether 
any  given  enterprise  is  a  public  or  a  privat.e  undertaking,  so  as  to  authorize 
a  corporation  to  engage  in  it  by  taxing  its  citizens.  Tyler  v.  Beachei\  44 
Vt.  648.  Villages  and  towns  have  no  riglit  to  incur  debts  or  levy  taxes  to  aid 
or  encourage  private  or  corporation  enterprises  for  manufacturing  or  mining. 
The  leading  case  on  this  subject  is  Association  v.  Topeka,  20  Wall.  655.  The 
cases  are  there  all  collected  on  this  subject  up  to  that  time.  This  question 
has  twice  been  before  the  supreme  court  of  the  United  States,  and  the  same 
principle  reaffirmed.  Parkersburg  v.  Brown,  106  U.  S.  500.  1  Sup.  Ct.  Rep. 
442;  Cole  v.  La  Grange,  113  U.  S.  6,  5  Sup.  Ct.  Rep.  416;  Tyler  v.  Beacher, 
44  Vt.  648. 

Senter  &  Kemp  and  Pitkin  c6  Htusej  for  defendants. 

"We  think  it  good  law  that,  as  "the  supply  of  a  large  number  of  inhabitants 
with  pure  water  is  a  public  purpose, "  as  said  by  Judge  Shaw,  in  the  case  of 
Lumbard  v.  Steaims,  4  Cush.  60,  as  quoted  by  Judge  Poland  in  Williams  v. 
School'Dist.,  33  Vt.  277,  the  village  of  Montpelier,  by  the  grant  to  it  in  its 
original  charter  (section  2)  to  make  such  by-laws,  rules,  and  regulations  as  it 
shall  deem  proper,  has  the  right  to  provide  a  water  supply  for  its  inhabitants, 
though  it  could  not  without  authority  granted  by  the  legislature  exercise  the 
right  of  eminent  domain  in  procuring  such  supply.  Rome  v.  Cabot,  28  Ga. 
60;  Livingston  v.  Pippin,  31  Ala.  542;  Bill.  Mun.  Ck)rp.  (Ed.  1872,)  §  371. 
And  in  that  original  act  of  incorporation  there  was  further  given,  in  section 
9,  the  right  to  raise  money  to  '* purchase  fire-engines,  hooks  and  ladders,  and 
keep  the  same  in  repair,  or  any  other  apparatus  necessary  for  the  extinguish- 
ment of  fire;"  so  that,  if  section  2  was  not  amply  sufficient  to  give  the  village 
the  power,  section  9  is  sufficient.  And  the  act  of  1872,  which  specifically  au- 
thorized the  corporation  "to  purchase  the  right  to  take  water  from  the  outlet 
of  Berlin  pond,  or  such  other  place  as  said  corporation  may  desire,  and  con- 
vey said  water  in  suitable  aqueducts  and  pipes  to  said  village,  and  then  dis- 
tribute the  same  through  said  village  in  aqueducts  and  pipes,  for  the  extin- 
guishment of  fires,  and  sanitary  purposes,  and  for  the  use  and  convenience  of 
the  iniiabitants  of  said  village."  supplied  to  the  village  the  power  of  eminent 
domain;  which  power,  however,  the  defendants  do  not  need  to  exercise  in  or- 
der to  carry  out  the  vote  of  September  26,  1887.  The  village,  in  its  vote  of 
September  26, 1887,  to  lay  another  main  water-pipe  from  the  reservoir  in  Ber- 
lin to  some  convenient  point  in  the  village,  was  in  the  exercise  of  a  proper 
municipal  function,  of  which  it  was  the  proper  and  sole  judge.  The  record 
of  that  vote  is  the  only  proper  proof  of  what  it  was.  Cabot  v.  Britt,  36  Vt. 
349.  The  vote  of  September  26, 1887,  was  a  legislative  act  on  the  part  of  the 
village.  The  subject-matter  of  that  piece  of  legislation  being  one  in  relation 
to  which  the  legislature  of  the  state  had  granted  or  delegated  legislative  power 
to  the  municipality,  the  village  was  the  sole  and  proper  judge  of  the  necessity 
and  expediency  of  its  enactment.  "Courts  are  bound  to  assume  that  where 
the  discretion  is  vested  in  a  municipal  body,  exercising  functions  of  a  legis' 
lative  character,  good  reasons  existed  for  the  adoption  of  a  reguhition  or  an 
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ordinance  which  was  the  result  of  such  discretion.  **  Railroad  Co.  v.  City  of 
New  York,  1  Hilt.  562,  588,  and  cases  infra.  And  here  It  may  be  said  that 
as  to  the  legislative  acts  and  discretion  of  the  higher  legislative  bodies  the 
motives  and  the  intent  of  individual  legislators  are  not  subject-matter  for  ju- 
dicial inquiry.  ''The  acts  of  a  state  are  subject  to  still  less  inquiry,  either  as 
to  the  act  itself,  or  as  to  the  reason  for  it."  Doyle  v.  Insurance  Co»,  94  U.  S. 
585,  541;  Kountze  v.  Omaha,  5  Dill.  443;  Wright  v.  D^frees,  8  Ind.  298,  802; 
Ooddin  v.  Crump,  8  Leigh,  120,  156;  Railroad  Co.  v.  Cooper,  33  Pa.  St. 
286;  Johnson  v.  Uiggiris,  3  Mete.  (Ky.)  576;  People  v.  Draper,  15  N.  Y.  555; 
Gooley,  Ck)n8t.  Lim.  222;  2  DHL  Mun.  Corp.  §  601.  And  as  to  municipal  ac- 
tion and  discretion  the  same  rule  prevails,  and  their  action  is  conclusive  when 
the  subject-matter  is  within  the  delegated  legislative  powers.  1  Dill.  Mun. 
Corp.  §  94;  Livingston  v.  Pippin,  31  Ala.  542;  Spaulding  v.  Lowell,  23  Pick. 
71-80;  Hovey  v.  Mayo,  48  Me.  322,  334;  Railroad  Co.  v.  City  of  New  York, 
1  Hilt.  562,  588;  Qas  Co.  v.  Des  Moines,  44  Iowa,  505;  Methodist  Church  v. 
Baltimore,  6  Gill,  391,  400;  Williams  v.  SchooUDist.,  33  Vt.  271;  Eddy  v. 
Wilson,  43  Yt.  362.  "  It  is  not  the  business  of  courts  to  act  as  city  regulators, 
and  unless  the  authority  of  the  representatives  of  the  citizens  has  been  ex- 
ceeded, their  action  cannot  be  interfered  with  merely  because  it  may  not  seem 
to  other  pei-sons  to  be  as  wise  as  it  miglit  be. "  Tonent  v.  Muskegon,  47  Mich. 
115,  10  N.  VV.  Bep.  132.  The  motion  to  suppress  all  the  testimony  taken  on 
the  part  of  the  orator  should  have  prevailed.  Testimony  as  to  the  necessity 
was  not  competent,  as  the  village  was  the  judge  of  that.  Testimony  as  to  the 
motives  or  professed  motives  of  individual  citizens,  as  to  their  intent,  and  as 
to  their  arguments,  was  not  competent.  Cahot  v.  Britt,  36  Vt.  849;  ffovey  v. 
Mayo,  43  Me.  322,  335.  No  principle  of  law  is  more  solidly  established  than 
that  when,  in  the  honest  and  legitimate  pursuit  of  a  lawful  object,  a  munici- 
pality obtains  a  water  supply,  it  need  not  let  the  excess  thereof  run  to  waste, 
but  may  put  it  to  profitable  use.  See  State  v.  Eau  Claire,  40  Wis.  533;  Ca- 
nal Co.  V.  WaUr-Power  Co,,  35  N.  W.  Rep.  529,  534,  cited  in  Bell  v.  PlatU 
t>e7/e,  36  N.  W.  Rep.  831. 

Powers,  J.  This  is  a  bill  in  equity,  brought  by  sundry  tax-payers  in  the 
village  of  Montpelier,  to  arrest  the  expenditure  of  municipal  funds  for  a  pro- 
posed extension  of  the  water  supply  of  said  village.  The  facts  established  by 
the  evidence  are,  briefly  stated,  as  follows:  Prior  to  September  26, 1887,  the 
village  of  Montpelier  had,  at  great  expense,  and  by  virtue  of  its  chartered  au- 
thority, secured  the  riglit  to  take  water  from  Berlin  pond  to  supply  the  wants 
of  its  inhabitants  for  domestic  and  public  purposes.  The  supply  thus  secured 
largely  exceeded  the  present  wants  of  the  village,  and  the  excess  owned  by 
the  village  was  running  to  waste.  The  main  pipe  conducting  the  water  to 
the  village  crosses  the  Winooski  river,  and  is  exposed  to  damage,  if  not  break- 
age, by  the  breaking  up  of  the  ice  and  floating  of  flood-wood  in  the  spring  of 
the  year.  The  water  has  been  used  to  some  extent  as  a  power  in  running 
motors  in  the  village,  from  which  use  a  considerable  revenue  has  been  earned. 
The  village  is  very  compactly  built,  and  a  large  fire  threatens  more  damage 
to  property  than  it  would  were  the  buildings  more  isolated  or  scattered.  The 
water  supply,  however,  is  suflicient  for  ordinary  fire  exposure.  The  voters 
of  the  village,  at  a  legal  meeting  held  on  the  26th  day  of  September,  1887, 
voted,  by  a  large  majority,  to  lay  another  water-main  from  the  village  reser- 
voir in  Berlin  to  the  village,  and  authorized  a  loan  of  $30,000  to  defray  the 
expense.  The  bill  in  this  case  seeks  to  restrain  this  expenditure,  the  orators 
insisting  that  the  additional  main  is  not  wanted  for  any  proper  municipal  pur- 
pose within  the  chartered  power  of  the  village,  but  primarily  to  supply  addi- 
tional power  to  run  machinery,  and  the  defendants  insisting  that  the  primary 
purpose  is  to  render  the  supply  of  water  more  secure  in  case  of  injury  to  the  orig- 
inal main,  and  more  ample  in  case  of  an  extraordinary  fire.    The  defendants 
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furthermore  insist  that,  inasmuch  as  the  village  owns  an  excess  of  water  be^ 
yond  the  capacity  of  its  reservoir,  it  has  the  right  to  use  the  same  for  manu- 
facturing purposes,  even  if  it  subserves  no  proper  municipal  end  beyond  the 
earning  of  income  for  the  village.  In  support  of  the  last  pro{)osition»  the  de- 
fendants cite  the  cases  of  State  v.  Eau  Claire,  40  Wis.  533;  Canal  Co.  v. 
Water-Power  Co.,  35  N.  W.  Rep.  529;  and  Bell  v.  Plattville,  86  N.  W.  Rep. 
881.  We  have  no  occasion  to  consider  the  soundness  of  this  last  claim  of  the 
defendants,  as  we  are  all  agreed  that  the  evidence  warrants  the  expenditure 
on  grounds  clearly  within  the  chartered  power  of  the  village.  The  legislature 
delegated  to  the  village  the  power  to  supply  itself  with  water  for  tire  and  do- 
mestic uses.  It  left  the  exercise  of  this  power  to  the  discretion  of  the  voters. 
It  fixed  no  limits  to  the  expenditure,  and  set  no  bounds  to  the  supply.  It 
presented  no  system,  and  devised  no  plan  for  adoption.  It  left  the  entire  leg- 
islative function  involved  to  the  judgment  of  the  village.  The  village,  for 
aught  that  appears,  in  good  faith,  in  the  exercise  of  its  power,  adjudged  that 
its  fire  exposure  demands  a  water  supply  that  is  beyond  all  danger,  so  far  as 
possible,  of  failure,  both  under  ordinary  and  extraordinary  contingencies,  and 
that  its  supply  for  ordinary  domestic  uses  shall  not  be  cut  off  by  any  failure 
in  the  original  main.  It  is  very  clear,  upon  the  authorities,  that  a  purpose  to 
forefend  against  possible  dangers  to  its  water  supply  is  both  a  dictate  of  pru- 
dence and  of  duty.  The  question  whether  it  be  wise  to  Incur  the  expense 
proposed  does  not  address  itself  to  the  court.  We  have  only  to  consider  the 
question  of  power.  The  legislature  left  the  question  of  expediency  to  the 
village,  not  to  us.  The  power  existing,  the  manner  and  extent  of  its  exercise, 
as  determined  by  its  custodian,  must  be  held  legal  until  it  is  seen  that  it  is 
perverted  to  wrongful  ends  or  diverted  to  wrongful  uses.  The  fact  that,  while 
a  proper  municipal  purpose  is  answered  by  laying  an  additional  main,  an  in- 
cidental, improper  purpose  is  subserved,  does  not  invalidate  the  action  of  the 
village,  provided,  in  good  faith,  the  primary  purpose  of  the  expenditure  is  to 
perfect  its  water  supply  generally,  and  the  additional  motive  power  gained  is 
a  mere  sequence  of  its  action.  Suppose  the  village  had  deemed  it  wise,  at  the 
outset,  to  lay  two  mains.  Instead  of  one,  in  order  to  secure  an  uninterrupted 
flow  o^  water  in  case  either  failed,  would  it  be  seriously  claimed  that  it  had 
exceeded  its  chartered  power?  If  such  action  were  warranted  then,  it  is  war- 
ranted now.  The  power  was  not  exhausted  in  the  first  attempt  at  Its  exer- 
cise. The  power  given  the  village  was  to  take  water  from  Berlin  pond  for 
municipal  uses.  If,  by  the  growth  of  the  village,  the  first  draft  upon  the 
supply  becomes  inadequate  for  its  legitimate  wants,  may  it  not  be  enlarged? 
If  the  first  method  of  supply,  though  ample,  is  exposed  to  hazards  that  threaten 
its  continuance,  it  is  quite  clear  that  it  may  be  perfected  by  any  means  that 
will  secure  the  end  for  which  the  power  was  given.  That  the  original  main 
alTorded  a  fair  supply,  if  no  accident  befell  it,  we  can  easily  see,  and  that  some 
individual  voters  desired  quite  as  much,  at  the  meeting  of  September  26th,  to 
obtain  an  increase  of  motive  power,  as  a  more  certain  water  supply  for  ordi- 
nary municipal  purposes,  we  can  well  believe;  still  we  are  satisfied,  from  the 
facts  shown,  that  the  concrete  vote  of  that  meeting  had  its  foundation  in  a 
purpose  and  desire  to  make  the  water  supply  of  the  village,  for  all  uses  to 
which  it  might  be  subjected  under  the  charter,  more  ample,  more  useful,  and 
more  certain.  This  being  so,  it  is  a  question  of  judgment  upon  a  proposed 
municipal  expense  for  a  legitimate  purpose  which,  under  the  law,  addresses 
itself  to  the  voters  of  the  village,  and  not  to  the  courts.  1  Dill.  Mun.  Corp. 
§  94;  SpatUding  v.  Lowell,  23  Pick.  71;  Railroad  Co,  v.  City  of  New  York, 
1  Hilt.  562;  Bates  v.  Bassett,  ante,  200.  The  decree  is  reversed,  and  the  cause 
remanded  to  the  court  of  chancery,  with  a  mandate  to  dismiss  the  bill,  with 
costs. 
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(60  Vt  671) 

Malanet  et  ah  c.  Taft.^ 
(Supreme  Court  of  Vermont.    Chittenden.    September  25, 1888.) 

1.  Bailment— Fob  Hibb— Neolioenob  of  Bailee — Bubdek  of  Pboof. 

In  an  action  on  the  case  for  negligence  against  the  bailee  of  a  horse  for  hire, 
the  burden  is  on  the  plaintiff  to  prove  negligence,  and  it  is  not  shifted  by  merely 
showing  that  the  horse  was  sound  when  delivered  to  the  bailee,  and  wheii  re- 
turned that  it  was  injured  in  a  way  that  does  not  ordinarily  occur  without  negli- 
gence. 

3.  Same— Instbuctions. 

The  rule  that  prevails  in  an  action  of  trover  as  to  the  liability  of  bailee,  who 
violates  the  contract  of  bailment,  does  not  apply  in  case  for  negligence;  and  in 
an  action  for  immoderate  driving  and  improper  care  of  the  plain  tiff  \9  horse,  where 
his  evidence  tends  to  show  that  the  defendant  drove  a  greater  distance  than  he 
engaged  for,  and  that  the  horse  was  sound  when  taken  by  the  defendant,  but  in- 
jured when  returned,  there  is  no  error  in  charging  that  the  gist  of  the  action  was 
negligencCj  and  that  there  could  be  no  recovery  unless  the  jury  found  that  the 
horse  was  injured  by  improper  use,  care,  or  driving. 

Exceptions  from  Chittenden  county  court;  before  Justice  Rowell. 

Action  on  the  case  for  negligence  in  improper  using  and  immoderate  driv- 
ing of  the  plaintiff's  hired  horse.  Trial  by  jury,  April  term,  1887.  Verdict 
for  the  defendant.  The  plaintiffs  asked  the  court  to  instruct  the  jury:  '*(!) 
That  if  the  jury  find  that  defendant  used  said  horse  for  a  different  purpose,  or 
to  perform  a  longer  journey,  than  that  for  which  it  was  hired,  then  ttie  de- 
fendant takes  upon  himself  the  risk  of  all  accidents  or  disabilities  which  may 
befall  the  property  hired,  and  must  make  all  damages  good  to  the  plaintiffs. 
(2)  That  when  property,  in  the  exclusive  possession  of  the  bailee  for  hire,  is 
injured  in  a  way  that  does  not  ordinarily  occur  without  negligence,  as  the 
plaintiffs'  evidence  tended  to  show  in  this  case,  then  the  burden  of  proof  is 
upon  the  bailee  to  show  that  it  was  not  occasioned  by  his  negligence.  (3)  If 
the  jury  find  that  the  defendant  drove  said  horse  beyond  the  limits  of  the 
bailment,  this  fact  alone  renders  him  liable  for  all  damages  sustained  by  the 
plaintiffs."  The  court  refused  to  charge  as  above  requested,  but  did  charge 
on  the  first  request  and  points  as  follows :  '*  ( 1 )  Upon  the  declaration  as  drawn, 
the  gist  of  this  action  is  negligence  on  the  part  of  the  defendant,  and  unless 
you  find  that  the  horse  was  injured  by  improper  use,  management,  driving, 
or  care  by  the  defendant,  the  plaintiffs  cannot  recover.  (2)  Now,  although  it 
may  be  true  that  if  he  went  outside  of  the  bailment,  and  anything  happened 
to  the  horse,  although  without  his  fault,  he.  would  be  liable;  yet,  the  plaintiffs 
cannot  avail  themselves  of  that  in  this  action,  because  they  have  not  properly 
declared  in  the  declaration,  and  their  case  must  be  tried  upon  the  issue  that 
is  there  set  forth.  They  do  not  declare  and  say  that  by  reason  of  driving  out- 
side of  the  bailment  any  damage  was  done  to  this  horse.  They  simply  de- 
scribe the  journey,  and  state  that  part  of  it  was  outside  of  the  bailment;  and 
then  say  that  in  the  performance  of  that  whole  journey,  all  around,  by  reason 
of  immoderate  and  improper  driving  and  usage  of  the  horse,  it  was  injured. 
So  that  is  the  question.  If  you  find  that  that  defendant  immoderately  drove 
the  horse,  or  negligently  and  improperly  and  carelessly  fed  and  watered  and 
looked  after  it,  whether  within  or  without  the  terms  of  the  bailment,  and  by 
means  thereof  the  horse  was  injured  and  damaged,  then  the  plaintiffs  are  en- 
titled to  recover.  To  entitle  the  plaintiff  to  recover,  you  must  find  that  the 
condition  of  the  horse  [whatever  it  was  that  the  horse  exhibited  on  his  return 
by  the  defendant]  was  occasioned  by  some  improper  driving  or  some  improper 
care  in  the  management  of  the  horse  while  he  had  it  in  his  possession."  And 
on  the  second  request  the  court  charged  as  follows,  to- wit:  "If  you  find  that 
the  horse  was  in  a  different  condition  from  what  it  was  when  the  defendant 
took  it,  then  it  will  devolve  upon  you  to  determine  how  it  came  to  be  in  that 

>  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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condition,  whether  or  not  it  was  in  that  condition  by  reason  of  any  improper 
driving  or  treatnrent  of  it  by  the  defendant.  The  court  cannot  say  to  you,  the 
law  cannot  say  to  you,  that  if  the  horse  did  come  in  changed  in  condition,  as 
the  testimony  on  the  part  of  the  piaintiffs  tends  to  show,  that  therefore  the 
plaintiffs  are  entitled  to  recover,  unless  the  defendant  accounts  for  that  con- 
dition; that  is  a  question  for  you  to  decide." 

M.  H,  Alexander  and  X.  F,  Wither ^  for  plaintiffs. 

If  the  d(*fendant  departed  from  his  contract  of  bailment,  he  would  be  liable 
to  the  same  extent  as  if  he  had  taken  the  horse  without  permission.  Tovme 
V.  Wiley,  23  Vt.  355.-  The  court  should  have  complied  with  the  plaintiffs' 
second  request.  3  Wait,  Act.  &  Def.  620;  Logan  v.  Matheios,  6  Pa.  St.  417; 
CollUis  v.  Bennett,  46  N.  Y  490;  Broton  v.  Waterman,  10  Cush.  117;  Shear. 
&  R.  Neg.  §8 13, 220;  Railroad  Co.  v.  Willis,  28  Ga.  317;  McDanielsv.  Robin- 
ifon,  26  Vt.  316 ;  Roioell  v.  Fuller's  Estate,  59  Vt.  688, 10  Atl.  Rep.  853.  The 
plaintiffs  were  entitled  to  recover  when  they  proved  that  the  horse  was  used 
outside  tlie  contract  of  bailment,  or  was  injured  in  such  unlawful  use.  3 
Wait,  Act.  &  Def.  615,  618;  Schenk  v.  Strong,  4  N.  J.  Law,  97;  Homer  v. 
Thwing,  3  Pick.  492;  Lewis  v.  McAfee,  32  Ga.  465;  Perham  v.  Coney,  117 
Mass.  102;  Lucas  v.  Trumbull,  15  Gray,  306.  It  was  a  breach  of  contract, 
and  the  damages  can  be  recovered  in  an  action  ex  contractu  or  on  the  case. 
2  Chit.  PI.  337,  669;  Wright  v.  MrKee,  37  Vt.  161-164;  Dean  v.  McLean,  48 
Vt.  412;  Bank  v.  Brown,  3  Wend.  158;  1  Chit.  PI.  132,  134,  135;  Sarjeant 
V.  Blunt,  16  Johns.  73;  Caimes  v.  Bleeckert  12  Johns.  300;  Rotch  y.ffatoeSf 
12  Pick.  136. 

flf.  ff.  Davis,  for  defendant. 

The  charge  of  the  court  under  the  declaration  was  correct.  The  gist  of  the 
action  was  negligence,  and  the  plaintiffs  were  bound  to  prove  it.  1  Greenl. 
Ev.  §  80,  p.  112;  Story,  Bailm.  §§  454,  457.  It  was  incumbent  on  them  to 
show  that  the  horse  was  injured  by  the  fault  of  the  defendant.  Harrington 
V.  Snyder,  3  Barb.  380.  "Negligence  is  a  question  of  fact  to  be  found  by  the 
jury,  and  the  burden  is  on  the  plaintiffs  to  prove  it  by  a  fair  balance  of  testi- 
mony. Story,  Bailm.  §§  213,  421;  Edw.  Bailra.  §§  172,  399;  1  Story,  Cont.  § 
451;  Rose  v.  Transportation  Co.,  11  Fed.  Rep.  438;  Kemp  v. Phillips,  55  Vt. 
69;  Pitloch  v.  Wells,  109  Mass.  452, 456;  Schmidt  v.  Blood,  9  Wend.  269;  May- 
nard  y.sBuck,  100  Mass.  40;  Stowe  v.  Bishop,  58  Vt.  500,  3  Atl.  Rep.  494; 
Kennedy  v.  Morgan,  57  Vt.  48;  Foote  v.  Stoirs,  2  Barb.  327;  Horsely  v. 
Branch,  1  Humph.  199;  2  Greenl.  Ev.  §  231;  Dressier  v.  Davis,  7  Wis.  527; 
Edwards  v.  Carr,  13  Gray.  234;  Holmes  v.  Watso7i,  29  Pa.  St.  457 ;  Spoffard 
V.  Harlow,  3  Allen,  176;  McCully  v.  Clarke,  40  Pa.  St.  399;  Meesel  v.  Rail- 
road  Co.,  8  Allen,  234.  The  defendant  was  bound  to  use  only  ordinary  care. 
Piatt  V.  Hibbard,  7  Cow.  499.  The  injury  must  have  resulted  exclusively 
from  the  wrong  of  the  defendant.  Waters  v.  Wing,  59  Pa.  St.  211;  Allen  v. 
Willard,  57  Pa.  St.  374;  1  Hil.  Torts,  121,  126;  Perkins  v.  Railroad  Co.,  29 
Me.  307;  2  Kent  Comm.  r9th  Ed.)  791;  Harris  v.  Packwood,  3  Taunt.  264; 
Marsh  v.  Home,  5  Barn  &  C.  322;  1  Pars.  Cont.  606.  Want  of  ordinary  care 
and  skill  must  be  shown,  or  the  defendant  is  not  liable.  Perham  v.  Coney, 
117  Mass.  102. 

Taft,  J.  1.  The  plaintiffs  claimed,  on  trial,  that  they  let  the  horse  to  be 
driven  from  Jericho  to  Hinesburgh  and  return;  that  the  defendant,  at  Rich- 
mond, a  point  on  the  route,  left  the  route,  and  drove  from  Richmond  to  Hunt- 
ington,  and  back  to  Richmond.  If  the  evidence  satisfied  the  jury  of  this  fact, 
and  that  he  did  so  without  the  consent  of  the  plaintiffs,  the  defendant  might 
have  been  liable  in  an  action  of  trover.  Hart  v.  Skinner,  16  Vt.  138;  Toione 
Y.  Wiley,  23  Vt.  355.    But  this  action  is  case  for  improperly  caring  for  and 
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ill-tieating  the  horse.  For  all  damages  arising  from  such  acts  and  neglects* 
wherever  the  horse  was  driven,  the  chargb  permitted  a  recovery.  The  plain- 
tiffs, therefore,  had  an  opportunity  to  recover  all  damages  declared  for.  There 
was  no  error  in  the  action  of  the  court  upon  the  first  and  third  requests. 

2.  The  second  request  of  the  plaintiffs  to  charge  was  "that  when  property, 
in  the  exclusive  possession  of  the  bailee,  for  hire,  is  Injured  in  a  way  that 
does  not  ordinarily  occur  without  negligence,  as  the  plaintiffs'  evidence  tends 
to  show  in  this  case,  then  the  burden  of  proof  is  upon  the  bailee  to  show  that 
it  was  not  occasioned  by  his  negligence."  It  is  conceded  by  the  plaintiffs  that 
the  burden  of  proof  in  the  first  instance  was  upon  them;  that  it  was  incumbent 
upon  them  to  show  that  the  injuries  to  the  horse  were  occasioned  by  the  negli- 
gence of  the  defendant;  but  they  insist  that  they  discharged  that  duty,  and  re- 
lieved themselves  of  that  burden,  by  showing  that  the  horse  was  delivered  to 
the  defendant  in  a  sound  condition,  and  returned  injured  in  a  way  that  does  not 
ordinarily  occur  without  negligence;  that,  having  shown  these  facts,  the  burden 
shifted  and  rested  upon  the  bailee  to  show  that  the  injury  was  not  occasioned 
by  his  negligence.  Whether  tliey  were  entitled  to  have  this  request  complied 
with  depended  upon  the  duty  of  the  defendant  in  respect  to  the  horae.  The 
request  may  embody  sound  law,  had  it  been  the  defendant's  duty  to  return 
the  horse  in  the  same  condition  in  which  he  received  it;  but  his  duty  was  per- 
formed, if,  during  the  bailment,  he  had  exercised  due  care,  and  had  been 
guilty  of  no  neglect  in  his  treatment  of  the  horse.  Had  he  been  free  from 
fault,  he  was  not  liable,  although  he  might  not  have  returned  the  l^orse  at 
all.  This  being  the  measure  of  his  duty,  the  burden  was  upon  the  plaintiffs 
to  show  negligence,  and  rested  upon  them  throughout  the  trial.  The  plain- 
tiffs do  not  establish  negligence  by  showing  the  facts  stated  in  the  requests. 
The  facts  may  have  been  true,  and  the  defendant  guiltless  of  any  improper 
conduct  in  respect  to  the  horse.  The  injuries  may  have  arisen  from  some 
cause  wholly  disconnected  with  the  care  or  use  of  the  horse.  However  pat- 
ent the  facts  tending  to  establish  the  defendant's  guilt  may  be,  there  is  no 
time  during  the  trial  that  the  plaintiffs  are  entitled  to  have  them  withdrawn 
from  the  consideration  of  the  jury,  and  a  verdict  ordered,  upon  a  simple 
showing  that  the  horse,  when  returned,  was  not  in  the  condition  it  was  in  at 
the  time  of  the  bailment,  as  stated  in  the  request.  This  case  should  be  dis- 
tinguished from  those  where  the  defendant  is  under  an  obligation  to  return 
or  deliver  property  in  the  condition  that  it  was  in  when  he  received  it.  In 
suits  against  common  carriers,  innkeepers,  and  perhaps  some  others,  a  differ- 
ent rule  may  apply.  The  cases  mainly  relied  upon  by  the  plaintiffs  do  not  aid 
them.  Collins  v.  Bennett,  46  N.  Y.  490,  was  an  action  of  trover,  and  a  con- 
version of  the  horse,  as  the  court  said,  "  was  clearly  proved,  and  no  question 
could  therefore  arise  as  to  the  burden  of  proof.  **  The  discussion  of  Feckham, 
J;,  of  a  question  which  he  says  was  not  in  the  case  is  not  law.  The  cases 
cited  by  him  in  support  of  his  views  are  mainly  those  against  common  car- 
riers and  innkeepers.  Logan  v.  Mathews,  6  Pa.  St.  4l7,  is  a  case  very  sim- 
ilar to  this  in  its  facts;  but  the  instructions  of  the  trial  court,  which  were  sus- 
tained, were:  '*  When  the  bailee  returns  the  property  in  a  damaged  condition, 
and  fails,  either  at  the  time  or  subsequently,  to  give  any  account  of  the  mat- 
ter, in  order  to  explain  how  it  occurred,  the  law  will  authorize  the  presump- 
tion of  negligence  on  his  part.  But  when  he  gives  an  account,  although  it 
may  be  a  general  one,  of  the  cause,  and  shows  the  occasion  of  the  injury,  it 
then  devolves  on  the  plaintiff  to  prove  negligence,  unskillfulness,  or  miscon- 
duct. "  We  by  no  means  concede  this  charge  to  be  law ;  but  if  it  is,  the  plain- 
tiffs' case  is  not  within  it,  as  it  does  not  appear  that  the  defendant  failed  to 
give  an  account  of  his  expedition,  and  "his  testimony  tended  to  deny  and 
disprove  every  claim  and  contention  of  plaintiffs  tending  to  Qx  any  liability 
upon  him," — in  which  contingency,  as  the  rule  is  laid  down  in  that  case,  itde- 
volved  on  the  plaintiffs  to  show  negligence.    Neither  is  the  case  cited  of 
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Rawell  t.FuOet's  Estate,  59  Yt.  688»  10  AtL  Rep.  853,  in  point.  That  ac- 
tion was  assinnpsit  to  enforce  a  contract  obligation  to  return  notes  on  de- 
mand. It  the  defendant  did  not  fulfill  his  contract,  and  failed  to  return  the 
notes,  he  was  liable,  and  the  burden  was  upon  him  to  show  the  cause  of  his 
failure,  if  he  wished  to  be  relieved  from  it.  We  understand  our  ruling  upon 
this  question  has  always  been  the  doctrine  of  the  English  courts,  applied  in 
some  instances  even  to  common  carriers.  Cooper  v.  Barton^  8  Gamp.  5,  note, 
^  was  an  action  of  cLssumpait  for  not  taking  proper  care  of  a  horse  hired  by 
defendant  of  plaintiff.  The  plaintiff  prov^  the  hiring  of  the  horse;  that  it 
was  returned  to  him  with  its  knees  broken,  in  consequence  of  a  fall,  whilst 
used  by  the  defendant;  and  that  the  horse  had  before  that  time  been  often  let 
out  to  hire,  and  had  never  fallen  down.  The  plaintiff  contended  that  this  was 
a  sulficient  case  to  go  to  the.  jury,  although  he  had  given  no  evidence  of  neg- 
ligence, because,  as  he  had  shown  that  the  horse  was  a  good  horse,  and  not 
in  the  habit  of  falling,  it  must  be  presumed  that  the  fall  was  occasioned  by 
negligence,  and  it  was  for  the  defendant  to  prove  the  contrary,  if  he  could. 
Le  Blanc,  J.,  however,  said  that  the  plaintiff  must  give  some  evidence  of 
negligence;  and,  as  he  had  given  none  in  this  case,  the  plaintiff  must  be  nonj* 
suited."  The  same  rule  applies  to  the  case  of  a  warehouseman*  whose  duty  is 
to  keep  goods  intrusted  to  him  with  due  care.  WilleU  v.  Rich,  (Mass.^  7  N. 
E.  R^p.  776.  Bearing  in  mind  the  liability  of  the  bailee  in  a  case  like  the 
one  at  bar,  there  need  be  no  difficulty  in  arriving  at  a  correct  result,  and  rec- 
onciling the  cases  that  apparently  are  in  conflict.  Judgment  affirmed. 
All  concur. 


(to  vt.  827) 

LiKDSET  9.  Brewer  et  ah^ 
{Supreme  Cowrt  of  Vermont.    Orleans.    September  96, 1888.) 

1.  H0MB8TBAI>— PABTITION— EQUITT-J^URISDICTION. 

In  Vermont  the  court  of  chancery  has  jurisdiction,  in  partition  cases  Involving 
the  homestead,  when  its  severance  would  greatly  depreciate  the  value  of  the  residue 
of  the  premises,  although  proceedings  are  pending  in  the  probate  oonrt  to  set  out 
the  homestead;  and  that  there  may  be  an  equality  of  partition,  the  court  will  de- 
termine in  its  discretion  the  manner  of  granting  relief,  either  In  accordance  with 
R.  L.  S§  1908, 1909,  relating  to  the  setting  apart  of  the  homestead,  or  in  ordering  the 
payment  of  money  by  one  to  the  other  owner. 
8.  Sams— VaItUB  of  Homestead — ^Pleading. 

A  bill  brought  under  R.  L.  S 1908,  for  relief,  though  it  alleges  that  severance  of 
the  homestead  would  greatly  depreciate  the  value  oi  the  residue  of  thepremises,  is 
defective  if  it  does  not  allege  that  the  value  of  the  property  exceeds  $1,000;  but  a 
bill  with  such  defect  is  amendable. 
8.  Bamb— Right  to  Homestead— Wife  Living  Apart  from  HrsBAND. 

In  Vermont,  the  fact  that  a  married  woman  has  deserted  her  husband,  and  is  liv- 
ing separate  from  him  at  the  time  of  his  decease,  does  not  deprive  her  of  a  home- 
stead in  his  premises. 

Appeal  from  chancery  court,  Orleans  county;  Poweks,  Chancellor. 

Bill  in  chancery.  Heard  on  bill  and  demurrer  thereto,  February  term,  1888. 
Decree  pro  forma  that  the  bill  be  dismissed,  sustaining  the  demurrer.  The 
bill  alleged  in  part  "that  the  said  Persis  Brewer  now  claims  a  homestead  in 
said  premises,  and  has  taken  measures  to  have  a  homestead  set  out  to  her  by 
metes  and  bounds,  but  your  petitioner  claims  and  insists  that  the  said  Persis 
Brewer  has  no  homestead  in  said  premises;  but  if  the  court  should  determine 
that  the  said  Persis  has  a  homestead  in  said  premises,  then  your  petitioner  in- 
sists that  a  severance  of  said  homestead  would  greatly  depreciate  the  value  of 
the  residue  of  the  premises,  land  would  be  of  great  inconvenience  to  the  par- 
ties interested  in  the  residue  of  the  homestead.  And  your  petitioner  further 
says  **that  commissioners  were  appointed  by  the  probate  court  to  set  out  a 
homestead  in  said  premises,  as  above  stated,  and  in  pursuance  of  their  appoint* 

>  Reported  by  Senter  St  Kemp,  Bsqs.,  of  the  Hontpelier  bar. 
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ment,  on  the  dd  day  of  August,  1877,  repaired  to  said  premises,  and  set  out 
a  pretended  homestead  in  said  premises  as  bjtfie  report  of  said  commissioners 
on  file  in  the  office  of  said  probate  court."  An  injunction  was  issued  against 
the  judge  of  probate,  enjoining  him  from  recording  the  report  of  said  com- 
missioners.    The  other  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Crane  &  Alfred  and  7.  L,  Edwards^  for  petitioner. 

The  petitioner  has  no  adequate  remedy  at  law,  as  he  cannot  take  an  appeal 
from  the  decision  of  the  probate  court.  Hemmenway  v.  Corey,  16  Vt.  225,  is 
quite  analogous  to  this  case.  Gilbert  v.  Howe,  47  Vt.  402 ;  Swift  v.  Kennison, 
39  Vt.  473;  Downing  v.  Porter,  9  Mass.  386.  The  statute  contemplates  just 
such  a  proceeding  as  this.  B.  L.  §§  1908,  1909.  It  is  manifest  that  a  court 
of  equity  has  jurisdiction  of  the  matter  in  this  bill.  In  Chaplin  v.  Sawyer^ 
35  Vt.  286,  xVldis,  J.,  says:  "It  is  also  claimed  that  the  probate  court  should 
adjudge  that  there  was  a  homestead  before  the  court  of  chancery  can  take 
cognizance  of  it,  either  to  sell  or  assign  under  the  act.  It  would  be  singular 
if  the  legislature  had  made  the  jtirisdiction  of  chancery  in  the  matter  to  de- 
pend on  the  decision  of  the  probate  court.  There  is  nothing  in  the  words  of 
the  act  to  show  such  an  intent. ''  The  statute  is  applicable  for  farm  premises. 
Palmer  v.  Palmers  50  Vt.  310.  But,  independent  of  the  statute,  equity  has 
jurisdiction.  Thomp.  Homest.  &  Ex.  §  630;  SUloway  v.  Brown,  12  Allen, 
36;  Swan  v.  Stephens,  99  Mass.  9;  Siason  v.  Tate,  114  Mass.  501;  Lamb  v. 
Mason,  50  Vt.  345.  The  parties  being  tenants  in  common,  the  subject-mat- 
ter is  clearly  within  the  province  of  a  court  of  equity.  1  Story,  Eq.  Jur.  §§ 
649,  653,  655;  Barney  v.  Leeds,  51  N.  H.  253,  279,  54  N.  H.  128.  Equity  h.is 
jurisdiction  in  cases  involving  the  partition  of  real  estate.  Tucker  v.  Kenni- 
ston,  47  N.  H.  270;  Horn  v.  Tvfts,  39  N.  H.  485;  Atkinson  v.  Atkinson,  37 
N.  H.  437;  Thomp.  Homest.  &  Ex.  §§  479,  583,  680;  Gunnison  v.  Twitchel, 
38  N.  H.  ^5;  Whitten  v.  Whitten,  36  N.  H.  326;  Norris  v.  Moulton,  34  N. 
H.  399.  An  injunction  was  properly  granted.  2  Story,  Eq.  Jur.  §  875. 
Persis  Brewer,  having  abandoned  her  husband,  has  forfeited  all  right  to  a 
homestead.  Thomp.  Homest.  &  Ex.  §  74;  Trawick  v.  Harris,  8  Tex.  312 
Sears  v.  Sears,  45  Tex.  559;  Newland  v.  Holland,  Id.  588. 

C  A,  Prouty  and  Theophilus  Grout,  for  defendants. 

Section  1914,  B.  L.,  does  not  apply,  for  this  is  not  an  application  to  the 
probate  court;  nor  does  section  1908,  for  it  is  not  alleged  that  the  premises  ex- 
ceed $1,000  in  value.  The  probate  court  has  original  and  exclusive  jurisdic- 
tion, and  a  court  of  chancery  has  no  authority  to  enjoin  its  officers.  3  Pom.  Eq 
Jur.  §  1360.  But  if  the  court  has  jurisdiction  in  this  case,  relief  should  nol 
be  granted.  Parties  are  never  restrained  from  proceeding  in  a  suit  at  law 
when  substantial  justice  can  be  done  in  that  action.  Id.  §  1361.  If  the  oratui 
had  a  right  to  appeal  from  the  discretion  of  the  probate  court,  he  has  no  stand- 
ing in  this  court.  Railroad  Co.  v.  Royalton,  58  Vt.  234,  4  Atl.  Hep.  868. 
He  had  a  right  to  appeal.  B.  L.  §  2270;  Byram  v.  Byram,  27  Vt.  295.  The 
orator  has  a  direct  interest  in  the  decree  of  the  probate  court,  and  this  givee 
such  right. 

Taft,  J.  The  question  presented  in  this  case  is  whether  equity  has  juris- 
diction of  the  matters  alleged  in  the  bill.  We  think  that,  under  our  statute. 
Mrs.  Brewer,  upon  the  death  of  her  husband,  took  a  homestead  in  the  prem- 
ises in  question,  although  it  is  alleged  that  she  had  deserted  her  husband,  and 
was  living  separate  from  him  at  the  time  of  his  decease.  Proceedings  are  now 
pending  in  the  probate  court  to  set  out  the  homestead,  and  this  bill  is  brought, 
setting  forth  that  a  severance  of  said  homestead  would  greatly  depreciate  the 
value  of  the  residue  of  the  premises,  and  would  be  of  great  inconvenience  tc 
the  parties  interested  in  the  residue  of  the  homestead,  and  render  them  of  little 
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valne,  praying  that  the  proceedings  with  the  probate  court  be  set  aside,  and 
held  for  naught,  and  for  further  relief.  The  probate  court  has  exclusive  ju- 
risdiction of  the  settlement  of  estates,  and,  under  R.  L.  §  1914^  has  authority 
to  order  a  homestead  sold  when  it  appears  that  a  severance  of  it  would  greatly 
depreciate  the  value  of  the  residue  of  the  premises,  and  can  so  order  upon  the 
application  of  either  the  owner  of  the  homestead  or  the  owner  of  the  residue. 
Section  1908,  li.  L.,  provides  that,  in  case  the  dwelling-house,  outbuildings, 
and  land,  not  exceeding  one-half  acre,  in  connection  therewith,  exceed  in  value 
91,000,  and  a  severance  of  the  homestead  would  greatly  depreciate  the  value 
of  the  residue,  either  party  may  apply  to  the  court  of  chancery  for  relief;  and 
the  succeedingsection  (1909)  empowers  the  court  to  order  a  transfer  of  the  in- 
terest of  one  party  to  the  other,  or  a  sale  of  the  property.  It  was  held,  in 
Palmer  v.  Palmer^  50  Vt.  310,  that  the  statute  applied  to  cases  where  the 
land  in  connection  with  the  homestead  exceeded  hair  ah  acre.  The  bill  is  de- 
fective, under  section  1908,  in  that  it  does  not  allege  the  value  of  the  prop- 
erty named  to  exceed  81,000,  so  that  that  statute  gives  the  orator  no  aid  un- 
less the  bill  is  amended  in  that  respect.  Theorator  insists  that  he  is  entitled 
to  relief;  that  a  court  of  equity  has  jurisdiction  without  the  aid  of  any  stat- 
ute. In  cases  of  homesteads,  before  they  are  set  out,  the  parties  owning  the 
premises  including  the  homestead,  are  not,  strictly  speaking,  tenants  in  com- 
mon of  the  premises,  although  they  are  often  termed  such.  The  interests  of 
the  widow  does  not  extend  to  any  part  of  the  real  estate  beyond  that  portion 
of  the  dwelling,  outbuildings,  and  land  in  connection  therewith  to  the  value 
of  $500,  and  the  owner  of  the  residue  has  no  interest  in  the  homestead  itself. 
The  estates  are  distinct  from  each  other,  but  the  boundaries  are  not  known. 
The  homestead  is  to  be  carved  out  of  the  entire  estate  by  such  boundaries  as, 
under  the  law  may,  be  determined  by  the  commissioners.  Were  the  parties 
tenants  in  common,  a  partition  might  be  had  under  B.  L.  c.  70»  relating  to 
the  partition  of  real  estate;  but  we  do  not  regard  them  as  tenants  in  common, 
and  that  chapter  is  not  applicable.  A  party  owning  the  residue  of  the  estate, 
in  a  case  like  the  one  at  bar,  i,  e.,  one  not  within  the  provisions  of  B.  L.  § 
1908,  must  either  submit  to  a  sale  of  the  premises  under  section  1914,  or  to  a 
division  of  the  estate  under  section  1907,  and  the  character,  condition,  and 
situation  of  the  property  may  be  such  that  a  division  of  the  estate  cannot  but 
be  an  unequal  one,  and  result  in  ruin  to  the  owner  of  the  residue,  unless  equity 
can  seize  hold  of  the  matter,  and  compel  an  equal  division.  Although  the 
parties  may  not  be  tenants  in  common,  the  property  is  such  that  a  partition 
must  be  made  of  it  between  the  respective  owners ;  and  since  the  time  of  Queen 
Elizabeth  the  partition  of  estates  has  been  held  a  proper  subject  of  equity  ju- 
risprudence. The  doctrine  is  well  established,  in  England  and  in  this  coun- 
try, by  a  long  series  of  decisions,  and  it  has  been  found  of  great  public  conr 
venience,  and,  as  the  learned  Kent  says,  in  his  Commentaries,  (vol.  4,  p.  365,) 
"if  it  should  appear  that  equal  partition  cannot  be  made  without  prejudice  to 
the  rights  and  interests  of  some  of  the  parties,  the  court  may  decree  compensa- 
tion to  be  made  by  one  party  to  the  other  for  equality  of  partition;"  and  that 
this  is  the  rule  independent  of  any  statute  provision.  Jurisdiction,  in  the  par- 
tition of  estates,  was  taken  by  courts  of  equity,  although,  at  the  time,  the  law 
courts  had  concurrent  jurisdiction;  and  the  equity  courts  took  jurisdiction 
after  partition  had  been  affected  at  law,  where  the  partition  was  unequal  or 
had  to  be  corrected.  1  Spence,  Eq.  Jur.  654.  The  reasons  for  such  jurisdic- 
tion are  well  set  forth  in  Bisp.  Eq.  §§  487-493,  and  note  3  to  section  489. 
We  are  aware  of  no  text-book  upon  equity  jurisprudence  that  does  not  admit 
that  the  matter  of  partition  is  one  of  tlie  subjects  of  equity  jurisdiction.  Thia 
case  is  one  of  partition.  The  law  courts  cannot  effect  it  with  equality.  Equity 
can.  In  what  manner  the  court  of  chancery  shall  grant  the  orator  relief  is^ 
for  that  court  to  determine.  In  analogy  to  the  statute,  we  think  it  may  be  in 
the  manner  provided  by  B.  L.  §§  1908,  1909,  in  respect  to  the  estates  men- 
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tioned  in  those  sections,  or  by  the  payment  of  a  sum  by  one  to  the  other  owner 
that  will  make  the  partition  equal.  We  hold  that  the  court  has  power  to  make 
the  partition  an  equal  one>  and  that,  having  the  power,  it  is  left  to  exercise 
it  in  its  discretion.  The  demurrer  should  should  have  been  overruled*  Decree 
reversed,  and  cause  remanded. 


(fiO  Vt.  886) 

AiiSDEN  V.  Floyd  et  dl> 
{Supreme  C&wrt  of  Vermont,    Windsor.    September  86, 1888.) 

Laholobd  and  Tenant— Tbnanot  at  Will— Notioe  of  Inoreabb  in  Rent. 

The  defendants,  in  May,  1885,  commenced,  under  a  parol  lease,  to  occupy  the  plain- 
tifTs  premises,  at  an  agreed  rent  of  $45  per  month,  and  in  March,  1886,  ne  notified 
them  that  if  they  continued  after  that  month  they  must  pay  160  per  month.  HeU2, 
that  the  tenancy  was  one  at  will,  under  R.  L.  Vt.  S  1932,  and  that  the  notice  termi- 
nated it,  and  that,  the  defendants  having  remained  in  possession,  plaintiff  was  en* 
titled  to  recover  $60  per  month  after  March,  1886. 

Exceptions  from  Windsor  county  court;  before  Justice  Walkbr. 

Assumpsit,  with  count  for  use  and  occupation.  Trial  by  jury.  May  term» 
1887.  Verdict  and  Judgment  for  the  plaintiff  to  recover  81»090.43.  The 
plaintiff *s  evidence  tended  to  show,  and  was  uncontradicted,  that  he  leased  the 
premises  to  the  defendants  for  the  storage  of  a  large  quantity  of  machinery. 
The  attorney  of  the  defendants  admitted  that  they  should  pay  $45  per  month 
to  the  commencement  of  the  suit.  The  only  question  in  dispute  submitted  to 
the  jury  was  whether,  after  March  81,  1886,  the  rent  should  be  increased  to 
$60  per  month.  There  was  no  evidence  before  the  jury  tending  to  show  that 
the  defendants  ever  agreed  to  pay  said  rent  of  660  per  month,  unless  the  same 
is  implied  by  law  by  their  continuing  in  possession  after  receiving  said  notice. 
It  appeared  that  the  defendants  and  one  Harlow,  as  co-trustees  of  Jones,  Lam- 
son  &  Go.»  and  their  creditors,  jointly  occupied  the  premises,  and  that  B.  L. 
Jones,  acting  in  behalf  of  the  trustees,  made  the  trade  shortly  before  May  IB, 
1885.  The  plaintiff  testified  that  Jones  came  to  see  on  what  terms  the  ma- 
chinery could  remain  "there  for  a  time,  not  to  exceed  six  months.  ♦  ♦  ♦" 
"I  told  him,  after  a  little  talk,  that, it  could  remain  there  on  the  same  terms 
that  it  had  remained, — ^tbesame  terms  that  Jones,  Lamson  &  Go.  had  paid  me 
from  December  10,  1884."  The  court  charged  the  jury  in  pait:  "Under  that 
arrangement  these  defendants  were  to  pay  $45.00  per  month,  the  understand- 
ing being  that  the  probable  occupancy  would  not  exceed  six  months,  and  they 
went  into  possession  under  that  contract.  They  paid  no  rent,  and  they  have 
occupied  the  premises  from  that  time  down  to  the  present.  Priot  to  the  1st 
of  April,  1886,  Mr.  Amsden  gave  notice  to  the  defendants  that  if  they  re- 
mained and  occupied  the  premises  after  the  1st  of  April,  1886,  they  must  pay 
him  860.00  per  month.  These  notices  are  in  evidence,  some  of  them,  and  you 
liave  heard  the  proof.  I  charge  you,  in  accordance  with  the  request  of  the 
plaintiff,  that  these  defendants  remaining  in  the  possession  and  occupancy  of 
that  property  after  the  1st  of  April,  1886,  under  this  notice  that  they  should 
pay  $60.00  per  month  if  they  remained  after  the  1st  of  April,  the  law  implies 
a  promise  on  their  part  to  pay  $60.00  from  the  1st  of  April  down  to  the  time 
plaintiff  seeks  to  recover,  13th  November,  1886.'' 

Wm,  BatcheldeVt  for  defendants. 

The  law  does  not  imply  a  promise  to  pay  increased  rent  from  the  bare  fact 
that  the  defendants  remained  in  possession  after  notice  of  increase  of  rent 
after  a  certain  time.  The  court  should  have  submitted  the  case  to  the  jury 
to  find  the  facts  from  all  the  evidence  before  them.  Whiting  v.  SvJlivan,  7 
Mass.  107.  The  notice  of  increase  of  rent  was  invalid.  It  was  an  attempt  to 
raise  the  rent  during  the  term.    The  original  lease  was  for  six  months.    De- 
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fendants  held  over  with  consent  of  plaintiff,  and  hence  were  holding  for  an- 
other term  of  six  months,  which  would  not  expire  until  May  13,  1887.  A 
tenant  holding  over  after  the  expiration  of  his  lease,  even  though  but  for  a 
short  time,  by  permission,  is  in  on  the  conditions  and  for  the  term  of  the 
original  lease.  A  tenancy  "from  year  to  year"  will  be  inferred  by  a  holding 
over,  after  the  expiration  of  the  term,  by  permission  of  the  landlord.  4  Wait, 
Act.  &  Def.  203;  citing  Jackson  v.  Salmoih  4  Wend.  327;  Right  v.  Darby ^ 
1  Term  R.  162;  Kelly  v.  Patterson^  43  Law  J.  C.  P.  320;  Conway  v.  Stark- 
weather^  1  Denio,  113.  A  month's  notice  was  necessary.  Barlow  v.  Wain* 
Wright,  22  Vt.  89;  SiUhy  v.  Allen,  43  Vt.  172;  1  Washb.Real  Prop. 291, 38a. 
387. 

Daf>i8  d:  JBnright,  fpr  plaintiff. 

In  numerous  cases  the  law  implies  a  promise  from  the  circumstances.  Pad* 
dock  V.  Kittredge,  31  Vt.  378,  384;  Ives  v.  Hulet,  12  Vt.  314,  327.  There 
18  "a  sort  of  moral  estoppel"  applied  in  such  cases,  says  Bennjstt,  J.,  in  Ivea 
V.  Hulet,  supra.  See  1  Pars.  Gont. 476;  Qilso^i  v.  BinghamA'^Yt.  410, 415; 
Kellogg  v.  Denslow,  14  Conn.  411;  Boughton  v.  Standish,  48  Vt.  594;  Esty 
V.  Read,  29  Vt.  278;  Collender  Co.  v.  Marshall,  57  VU  235.  If  a  tenant 
holds  over  after  the  expiration  of  the  lease,  when  the  landlord  has  notified 
him  that  if  he'  retains  possession  he  must  pay  a  higher  rent,  he  is  deemed  to 
have  assented  to  pay  the  increased  rent.  Hunt  v.  Bailey,  39  Mo.  257 ;  Brinks 
ley  V.  Walcott,  10  Heisk.  22;  Crigsby  v.  Fullerton,  hi  Mo.  309;  Mack  v.  Burt, 
5  Hun,  28;  Despard  v.  Walbridge,  15  N.  Y.  374;  Roberts  v.  Hayward,  3 
Car.  &  P.  432, 14  E.  C.  L.  648;  Wood,  Landl.  &  Ten.  §  13. 

Tapt,  J.  Some  questions  of  evidence  are  presented  by  the  brief  for  the  de- 
fendants. We  do  not  consider  any  question  of  that  kind  open,  as  they  relate 
to  the  subject  of  notices  to  the  defendants  of  an  increase  of  rent,  although 
they  are  stated  in  the  exceptions,  for  they  are  accompanied  by  the  statement 
that  **it  appeared  *  *  *  that  in  March,  1886,  plaintiff  notified  thedefend- 
ants  and  said  Harlow  that  if  they  occupied  said  premises  after  April  1, 1886, 
they  must  pay  therefor  a  monthly  rent  of  sixty  dollars. "  Although  these  ev- 
identiary questions  are  stated  in  the  exceptions,  it  is  presumed  that  the  result 
of  the  whole  evidence  left  the  case  as  stated  in  the  clause  setting  forth  what 
appeared  upon  trial.  A  "statement  in  exceptions  that  a  certain  fact  appeared 
is  equivalent  to  stating  that  there  was  no  controversy  in  regard  to  such  fact. " 
Noyes  v.  Rocktoood,  56  Vt.  647.  The  remaining  question  is  upon  the  charge 
of  the  court.  This  action  is  assumpsit  for  the  occupation  of  premises,  used 
for  storing  a  quantity  of  machinery.  It  was  conceded  that  the  relation  of 
landlord  and  tenant  existed.  The  lease  was  by  parol,  beginning  on  the  13th 
May,  1885,  at  an  agreed  rent  of  $45  per  month,  payable  monthly.  The  plain- 
tiff notified  the  defendants  in  March,  1886,  that  if  they  occupied  the  premises 
after  that  month  they  must  pay  $60  per  month  rent.  They  continued  in  pos- 
session. The  court  ruled,  as  matter  of  law,  that  the  plaintiff  was  entitled  to 
recover  at  that  rate  after  March,  1886.  The  tenancy,  under  section  1932,  R. 
L.,  was  one  at  will.  It  had  not  ripened  into  one  from  year  to  year,  for  the 
premises,  at  the  time  of  the  notice,  had  not  been  occupied  for  a  year;  and  it 
is  clear  that,  in  order  to  convert  a  tenancy  at  will  into  one  from  year  to  year, 
an  occupation  for  the  second  year  must  at  least  be  entered  upon.  We  have 
no  occasion  to  say  aught  in  relation  to  the  termination  of  a  tenancy  from  year 
to  year.  Tenancies  at  will  can  be  terminated  by  any  act  or  declaration  incon- 
sistent with  the  continued  voluntary  relation  of  landlord  and  tenant;  as,  no- 
tice to  quit;  threat  of  legal  means  to  recover  possession;  anything  which 
amounts  to  a  demand  of  possession;  the  bringing  of  an  action  to  recover  pos- 
session, which  fails;  and  we  think  a  notice  to  the  tenant  that,  if  he  continues 
in  possession  thereafter,  he  must  pay  an  increased  rent,  terminates  the  ten- 
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ancy.  It  is,  in  effect,  saying  to  the  lessee:  "You .cannot  continue  in  posses- 
sion of  the  premises  under  our  present  arrangement.  You  must  cease  occu- 
pying under  it."  We  have  no  statute  provision  as  to  the  termination  of 
tenancies  at  will,  and  are  therefore  governed  by  the  common  law.  When 
tenancies  at  will  are  terminated  by  notice,  the  real  question  is  not  how  long 
a  notice  shall  be  given,  or  is  requisite  to  terminate  it.  Notice  to  quit  the  pos- 
session, or  anything  equivalent  to  it,  terminates  it,  and  the  question  necessa- 
rily remaining  is,  how  long  a  time  has  the  tenant  to  vacate  the  premises? 
Under  a  notice  to  quit,  or,  upon  the  determination  of  a  tenancy  at  will  in 
any  other  manner,  a  tenant  has  the  right  to  a  reasonable  time  to  vacate  the 
premises,  depending  upon  the  circumstances  of  the  case.  Uuder  a  lease  of 
agricultural  lands  he  may  be  entitled  to  emblements,  and  can  remain  long 
enough  after  the  lease  determines  to  gather  the  crops  that  he  has  sown,  which 
may  be  for  the  greater  part  of  the  year.  In  a  lease  of  buildings,  the  tenant, 
when  the  lease  ends,  may  have  nothing  in  them,  and  so  would  need  no  time 
to  vacate  them.  In  a  case  like  the  one  at  bar,  where  the  premises  are  used 
for  storing  heavy  machinery,  the  lessee  should  have  reasonable  time  to  pro- 
cure other  accommodations,  and  remove  his  property.  A  case  might  arise 
where  it  would  be  necessary  to  erect  buildings.  Store-houses  might  be  plenty 
in  the  vicinity,  or  there  might  be  none.  No  rule  can  be  laid  down  to  apply 
to  all  cases.  See  Ellis  v.  Paige,  1  Pick.  43,  the  opinion  in  which  of  Putnam, 
J.,  is  given  in  note  to  Coffin  v.  Zuntt  2  Pick.  70;  Sheldon  v.  Davey,  42  Vt. 
687;  Chamberlin  v.  Donahue,  45  Vt.  60;  Rich  v.  Bolton,  46  Vt.  84.  We 
think  the  lease  was  determined  by  the  notice  in  March,  1886.  It  was  then 
the  duty  of  the  defendants  to  vacate  the  premises  within  a  reasonable  time; 
but  no  question  arises  upon  that  subject,  as  they  chose  to  remain  as  tenants, 
and,  so  remaining,  the  law  implies  a  promise  on  their  part  to  pay  the  rent 
which  the  plaintiff  notified  them  they  must  pay  in  case  they  did  remain.  The 
action  of  the  court  was  correct,  and  its  judgment  is  affirmed. 

Veazet,  J.,  did  not  sit,  being  absent 

(60  vt  651) 


Stone  ©.  Town  of  Glover.* 

(Supreme  Court  of  Vermont    Orleans.    September  26, 1888.) 

PooB  AND  Poor  Laws— Liability  fob  Support— Tkansient  Paupers. 

One  may  recover  of  a  town  for  the  keeping  of  a  pauper,  if  the  pauper  be  a  tran- 
sient person,  though  the  overseer  of  the  poor  has  notified  him  that  the  town  will  not 
pay  for  the  keeping;  and«  where  there  is  evidence  tending  to  establish  the  fact 
that  the  pauper  is  a  transient  person,  it  is  error  for  the  court  to  charge  the  jury 
that  no  recovery  can  be  had  against  the  town  for  keeping  after  such  notice. 

Exceptions  from  Orleans  county  court;  before  Justice  Powers. 

This  was  an  action  of  assumpsit  to  recover  for  keeping  an  alleged  pauper 
of  the  defendant  town,  and  for  certain  articles  of  clothing  furnished ,  Trial  by 
jury,  February  term,  1888.  Verdict  for  the  plaintiff  to  recover  ^19.50.  Ex- 
ceptions by  plaintiff.  It  appeared  that  in  1877  or  1878  the  defendant  town 
accepted  said  Mary  Stone  as  a  pauper  belonging  to  said  town,  and  supported 
her  from  that  time  until  March  1 ,  1886,  as  such,  with  the  exception  of  about 
six  months,  when  she  was  away  to  Canada  with  a  son  who  resided  tiiere; 
that  in  the  year  1882  one  D  winell,  overseer  of  the  poor  for  the  town  of  Glover, 
made  a  contract  w:ith  the  plaintiff  to  support  the  said  Mary  Stone  for  the  en- 
suing year,  and  shortly  thereafter  brought  the  pauper  to  the  plaintiff's  in 
Glover;  that  at  the  March  meeting,  1888,  one  C.  P.  Bean  was  chosen  over- 
seer of  Glover,  which  office  he  continued  to  hold  until  the  present  time;  that 
on  the  22d  day  of  May,  1888,  he  called  upon  the  plaintiff,  who  had  continued 
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to  keep  the  pauper  to  that  time,  and  made  a  contract,  in  writing,  with  him 
to  keep  her  to  the  1st  day  of  the  following  March;  that,  after  the  close  of 
that  year,  the  overseer  called  again  upon  said  plaintiff,  and  it  was  agreed 
that  said  contract  should  be  extended  to  the  1st  day  of  March,  1885 ;  that, 
some  time  after  the  close  of  that  contract,  the  overseer  again  called  upon  the 
plaintiff,  and  it  was  agreed  that  said  contract  should  be  further  extended  to 
the  1st  of  March,  1886;  that  at  the  March  meeting,  1886,  the  overseer  paid 
the  plaintiff  all  that  was  his  due  for  keeping  the  pauper,  and  all  that  was  in 
any  way  due  to  the  plaintiff  on  account  of  anything  furnished  to  the  pauper 
at  that  date,  except  a  small  amount  for  clothing  furnished  to  her  before  that 
time.  It  appeared  that  the  pauper  had  been  kept  continuously  by  the  plain- 
tiff from  the  time  she  was  brought  to  his  house  by  Joseph  Dwinell,  in  1882, 
until  the  time  of  trial;  and  that  no  contract  had  been  made  with  the  plaintifC 
during  said  time  to  do  anything  with  or  for  the  pauper,  except  to  keep  her, 
and,  on  some  occasions,  to  furnish  her  with  some  little  necessaries.  It  also 
further  appeared  that  nothing  passed  between  the  ovei*seer  and  the  plaintiff 
relative  to  keeping  the  pauper  after  said  March  meeting,  1886,  until  May  21st 
following;  at  which  time  the  overseer  notified  the  plaintiff  that  the  defend- 
ant would  no  longer  support  said  pauper.  The  plaintiff  claimed,  and  gave 
evidence  tending  to  prove,  that  on  the  1st  day  of  June,  1886,  he  gave  said 
overseer  notice  to  take  said  pauper  away,  and  that,  if  he  neglected  to  do  so, 
he  (the  plaintiff)  would  charge  $1.75  per  week  for  keeping  her  thereafter;  that 
the  overseer  then  notified  the  plaintiff  that  he  should  neither  take  her  away 
nor  pay  for  keeping  her.  The  defendant's  evidence  tended  to  prove  that  the 
plaintiff  did  not  notify  the  overseer  at  the  last-named  interview  to  take  the 
pauper  away,  but  did  notify  him  that  he  should  charge  $1.75  per  week,  so 
long  as  the  pauper  remained  there  with  him.  The  plaintiff's  evidence  fur- 
ther tended  to  prove  that  the  pauper  was  poor  and  in  need  of  relief,  and  un- 
able to  support  herself,  and  tliat  she  had  been  insane  since  1868»  and  grad- 
ually growing  worse*  until  the  time  of  trial. 

W.  W.  Miles,  for  plaintiff. 

Mary  Stone,  the  pauper,  was  a  transient  person,  within  the  meaning  of 
section  2818,  R.  L.;  and,  upon  the  refusal  of  the  overseer  of  the  poor  of  de- 
fendant town  to  take  charge  of  her  when  notified  so  to  do  by  plaintiff,  said 
plaintiff  became  entitled  to  recover  against  said  town  for  support  thereafter 
furnished  to  her,  under  and  by  virtue  of  said  section.  B.  L.  §§  2814,  2815, 
2818;  Acts  1886,  No.  42;  Qoodell  v.  Mount  Holly,  51  Vt.  423;  Charleston 
V.  Lu/nenburgh,  23  Vt.  525.  The  jury  must  have  found  that  there  was  no  such 
contract  between  the  pauper  and  the  plaintiff  as  was  claimed  by  defendant, 
because  they  found  for  the  plaintiff  to  recover  $19.50  damages.  They  could 
not  have  found  for  the  plaintiff  to  have  recovered  that  sum,  without  finding 
that  there  was  a  legal  and  binding  contract  on  the  part  of  the  town  to  pay  for 
the  pauper's  support,  either  express  or  implied.  Wheeler  v.  Washburn,  24 
Vt,  293;  Pomeroy  v.  Slade,  16  Vt.  222;  Mason  v.  Peters,  4  Vt.  101;  Russell 
V.  Buck.  11  Vt.  166;  Wheeler  y.  Wheeler.  Id.  66;  Cole  v.  Shurtleff,  41  Vt. 
I  811. 

X.  H.  Thompson,  for  defendant. 

i  The  overseer  of  the  poor  is  charged  with  the  support  of  poor  persons,  but 

he  is  the  sole  judge  as  to  who  shall  receive  the  bounty  of  the  town.    E.  L.  § 
2815;  Houghton  v.  Danville,  10  Vt.  537;  Holloway  v.  Barton,  53  Vt.  300. 
\  When  defendant's  ovei-seer  decided  that  plaintiff's  mother  was  no  longer 

\  to  receive  support  from  defendant,  and  so  notified  the  plaintiff,  that  ended 

I  his  right  to  recover  of  defendant  for  her  supports  unless  she  was  a  transient 

I  person,  suddenly  taken  sick  or  otherwise  disabled  and  confined  at  a  house 

I  other  than  her  home,  within  the  meaning  of  section  2818,  K.  L.    The  excep-* 

i 
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tions  are  utterly  devoid  of  any  fact  which  brings  the  case  within  this  section 
of  the  statute.  If  the  case  discloses  that  the  pauper  was  disabled  by  the  sud- 
den visitation  of  disease,  or  sudden  accident,  which  It  does  not,  it  is  bare  of 
one  element  absolutely  essential  to  bring  the  plaintiff's  case  within  this  sec- 
tion of  the  statute,  viz.,  the  fact  that  being  so  disabled  she  was  "thereby  con- 
fined at  the  house  of  some  one  whose  house  is  not  her  home.''  Goodell  v. 
Motmt  Holly,  51  Vt.  426.  Towns  are  only  liable  for  the  support  of  paupers 
when  they  are  made  so  by  some  statutory  provision.  Ives  v.  Wallingford^ 
8  Vt,  227;  Houghton  v.  Danville,  10  Vt.  537.  The  pauper  was  insane; 
hence  the  act  of  1886,  No.  42,  B  8,  relieved  the  defendant  of  all  liability  to 
support  her,  after  November  24,  1886,  when  the  act  took  effect. 

RowELL,  J.  It  was  error  to  charge  that  if  the  overseer  notified  plaintiff 
on  June  1,  1886,  that  he  should  not  pay  him  for  keeping  the  pauper,  no  re- 
covery could  be  had  for  keeping  her  thereafter;  for  it  denied  all  right  of  re- 
covery on  the  ground  of  the  pauper's  transiency,  which  was  an  (dement  in 
the  case,  and  that  phase  of  it  should  have  been  submitted  to  the  jury,  with 
proper  instructions.  Defendant  argues  that  that  question  was  not  involved, 
because  it  says  that  it  does  not  appear  that  the  pauper  was  disabled  by  the 
sudden  visitation  of  disease  or  accident,  nor  that  she  was  confined  at  a  house 
not  her  home,  but  that  on  the  contrary  it  appears  that  she  was  where  she  had 
contracted  for  and  had  a  right  to  be,  and  so  was  at  home.  As  to  the  first 
proposition,  it  is  not  necessary  that  tlie  disability  should  be  caused  by  the  sud- 
den visitation  of  disease  or  accident.  ** Otherwise  disabled"  is  enough,  and 
the  evidence  tended  to  show  that.  CTiarleston  v.  Lunenburgh,  23  Yt.  525> 
is  full  authority  for  this.  As  to  the  second  proposition,  there  was  evidence 
pro  and  con.  in  respect  to  her  having,  by  contract,  a  right  to  a  home  with  the 
plaintiff;  but  that  question  was  not  submitted  to  the  jury,  for  this  branch  of 
the  case  was  wholly  taken  from  it  by  that  part  of  the  charge  to  which  excep- 
tion was  taken.    Judgment  reversed,  and  cause  remanded. 


(W  vt.  420) 

In  re  Wobobster's  Estate. 
{Sujyreme  Court  of  VermonU    Wlndsop.    September  27, 1888.) 

1.  Executors  Ikd  Administbatobs— Sales  ukdbb  Obdbb  of  Coubt— Liability  of 

Ex  :cuTOB. 

vV^here  an  administrator.  Ucensed  to  sell  real  estate  at  public  or  private  sale,  sells 
It  at  public  auction  to  the  highest  bidder,  and  consummates  the  sale  after  being  in- 
formed that  he  could  sell  it  for  more  than  the  auction  price,  he  is  chargeable  with 
only  what  he  received  for  the  land,  in  the  absence  of  bad  faith,  though  no  memo- 
randum of  the  auction  sale  had  been  made,  the  administrator  believing,  however, 
that  he  was  bound. 

2.  Bamb— Right  of  Widow— Hombbtead. 

A  widow,  by  consenting  that  the  administrator  of  her  deceased  husbcmd's  estate 
may  seU  under  order  of  court  premises  in  which  she  has  a  homestead  interest,  doeis 
not  waive  her  right  to  the  homestead  fund. 

Appeal  from  probate  court,  district  of  Windsor;  before  Chief  Justice  Botce. 

The  probate  court  allowed  the  administrator's  account,  and  ordered  the  bal- 
ance of  the  estate  to  be  paid  to  the  appellant.  It  appeared  from  the  report  of 
the  commissioner  that  the  mortgage  on  the  premises  amounted  to  $1,093.27; 
that  the  debts  allowed  by  the  commissioners  on  the  estate  amounted  to$397.26» 
not  including  the  mortgage;  that  it  did  not  appear  that  there  was  an  order 
of  court  directing  the  administrator  to  pay  out  any  part  of  the  estate,  but  that 
the  widow,  the  appellant,  directed  him  to  pay  the  debts  allowed  by  the  com- 
missioners; that  he  paid  two  claims  before  they  were  allowed,  and  before  she 
gave  the  said  direction,  but  which  were  afterwards  allowed;  that  the  admin- 
istrator received  for  the  premises  ^86.73,  after  deducting  the  mortgage  from 
$1,480,  tlie  amount  for  which  both  pieces  of  land  soid.    It  also  app^ired  from  i 
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the  administrator's  acconnt  that  the  estate  was  credited  with  $1,087.98,  for 
personal  property,  including  the  said  $386.73;  and  that  it  was  charged  with 
$957. 18,  leaving  in  the  hands  of  the  administrator  $13p.80.  Chauncey  Worces- 
ter gave  by  wiU  his  entire  estate  to  his  wife,  the  appellant,  but  she  waived 
the  provisions  of  the  will.  It  was  found  that  the  farm  was  sold  below  its 
actual  value,  and  before  the  appraisal. 

Davis  d*  BnrighU  for  Mrs.  Worcester. 

The  homestead  included  both  pieces  of  real  estate.  Hastie  y.  Kelley,  57  Yt. 
293.  After  paying  the  mortgage,  the  balance  of  what  the  premises  sold  for 
belonged  to  the  widow  as  a  homestead  fund.  She  did  not  waive  her  rights , 
to  a  homestead  by  assenting  to  the  sale  of  the  real  estate  under  the  applica- 
tion of  the  administrator.  Day  v.  Adams^  42  Vt.  516.  When  the  widow 
waived  the  will  the  homestead  money  in  the  hands  of  the  administrator  was 
'*simp]y  a  trust  for  the  legal  owners,  not  as  a  fund  subject  to  the  orders  of 
the  probate  court."  Veazey,  J.,  in  Probate  Court  v.  Winch,  bl  Vt.  284. 
In  the  following  cases  the  decrees  of  the  probate  courts  were  held  to  be  void, 
because  made  in  a  manner  not  authorized  by  law.  Smith  v.  Mice,  11  Mass. 
507;  Procter  v.  Newhall,  17  Mass.  91;  Hendrich  v.  Cleaveland,  2  Vt.  337. 
The  homestead,  like  the  one-third  of  the  personal  estate  of  a  person  dying  in- 
testate, vested  in  Mrs.  Worcester  immediately  upon  the  decease  of  her  hus- 
band. Probate  Court  v.  Winch,  57  Vt.  284,  285;  Thayer  v.  Thayer,  14  Vt. 
107 ;  Holmes  v.  Bridgman,  37  Vt.  28;  Norton  v.  HaJ,U  41  Vt.  476.  In  Mann 
V.  Mannas  Estate,  53  Vt.  54,  Ross,  J.,  says:  "By  force  of  the  statute  the 
homestead  vested  in  the  plaintiff  on  the  decease  of  the  intestate. "  See  Doane 
V.  Doane,  33  Vt.  653;  R.  L.  §  1898.  None  of  the  debts  charged  by  the  ad- 
ministrator were  ever  legally  charged  on  this  homestead  in  the  life-time  of 
Mr.  Worcester,  nor  upon  the  real  estate  in  any  manner.  Neither  in  Lamb 
V.  JUason^  50  Vt.  345,  nor  in  Devereava  v.  Fairbanks,  52  Vt.  587,  was  there 
any  question  as  to  the  homestead  right  of  the  widow,  but  a  question  of  an  ap- 
portionment of  the  burden  of  the  mortgage  between  the  homestead  and  the 
levy.  That  case  was  decided  by  a  divided  court,  and  has  no  application  to 
this  one.  The  statute  (R.  L.  §  1906)  provides  "if  said  homestead  or  land  in- 
cluded therein  are  mortgaged  by  the  joint  deed  of  liusband  and  wife,  the  join- 
ing of  the  wife  in  such  mortgage  sliall  have  no  other  effect  than  to  bar  her 
claims  to  such  homestead  as  against  such  mortgage."  Qoodenough  v.  FeU 
lows,  53  Vt.  108.  This  mortgage  has  been  paid  out  of  the  proceeds  of  the 
sale,  and  there  is  no  pretense  that  such  payment  was  by  direction  of  the 
widow.  •  The  homestead  is  not  subject  to  administration.  Thomps.  Homest. 
g  546.  It  forms  no  part  of  the  estate  to  be  administered  in  the  probate  court. 
Carter  v.  Randolph,  47  Tex.  379;  Estate  of  Tompkins,  12  Cal.  114;  Estate 
of  James,  23  Cal.  416;  O'Docherty  v.  McQloin,  25  Tex.  72;  Sossaman  v.  Pow- 
ell,  21  Tex.  665.  The  administrator  was  guilty  of  negligence  in  the  sale  of 
the  premises,  and  he  should  be  charged  with  the  loss.  He  should  have  ac- 
cepted the  offer  of  $1,600.  No  order  was  made  by  the  court  for  the  payment 
of  debts,  and  the  administrator  paid  at  his  own  risk.  R.  L.  §  2066.  He  pai^ 
one  claim  of  $10  before  the  widow  gave  any  direction.  There  is  nothing  in 
the  case  in  which  the  court  can  find  an  estoppel  as  to  the  payment  of  items 
5.  6,  9,  10.  Turner  v.  Coffin,  12  Allen,  401;  2  Scrib.  Dower,  484;  1  Lead. 
Cas.  Eq.  302.  320;  White  v.  Langdon,  30  Vt.  599;  Strong  v.  Ellstoorth,  26 
Vt.366. 

W,  B*  Johnson,  for  administrator. 

The  law  in  reference  to  the  homesteads,  where  they  are  mortgaged,  has 
been  definitely  settled  in  this  state  in  two  cases.    Lamb  v.  Mason,  S}  Vt.  345; 
Devereaux  v.  Fairbanks,  Id.  700. 
▼.15A.no.7— 22 
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Taft,  J.  In  the  course  of  administration  it  became  necessary  to  sell  the 
real  estate  of  the  deceased.  License  to  sell  it  at  public  auction  or  private  sale 
was  duly  granted .  It  was  sold  at  public  auction  to  the  highest  bidder.  After 
the  sale,  and  before  the  'making  of  the  deed,  the  administrator  was  informed 
that  be  could  sell  the  property  for  $270  more  than  the  price  it  sold  for  at  auc- 
tion. No  memorandum  in  writing  was  made  of  the  auction  sale,  and  there- 
fore it  is  claimed  that  the  sale  was,  under  section  981,  li.  L.,  not  binding 
upon  the  administrator  The  administrator  believed  the  contract  of  sale  bind- 
ing upon  him,  and  consummated  it.  We  are  asked  to  say,  upon  the  facts  re- 
ported, that  he  should  be  charged  with  the  price  which  it  is  contended  he 
might  have  received.  The  vendee  at  the  auction  sale  was  ready  to  complete 
the  purchase,  and  insisted  upon  so  doing.  The  evidence  tended  to  show  that 
the  administrator  liad  doubts  as  to  whether  the  offer  of  the  increased  price 
would  be  adhered  to,  and  whether  the  sale  made  at  auction,  if  he  attempted 
and  failed  to  make  another,  might  not  be  lost.  No  neglect  of  duty  by,  nor 
bad  faith  on  the  part  of,  the  administrator  is  found  by  the  referee.  It  is  not 
found  that  he  could  have  completed  the  sale  at  the  increased  offer.  We  fail 
to  see,  on  the  facts  reported,  any  legal  reason  for  charging  the  administrator 
with  the  amount  claimed,  although  the  farm  sold  for  less  than  its  real  value. 
The  amount  for  which  an  administrator  should  be  charged,  in  case  of  the 
sale  of  property  belonging  to  an  estate,  is  not  the  value  of  the  property,  but 
what  he  receives  for  it,  acting  in  good  faith,  in  the  exercise  of  ordinary  care 
and  prudence,  and  free  from  all  neglect.  We  cannot  hold  as  matter  of  law 
that  an  administrator  should  plead  the  statute  of  frauds,  in  order  to  avoid  a 
contract  which  he  in  good  faith  has  made,  and  believes  to  be  morally  and  le- 
gally binding  upon  him.  Upon  the  facts  reported  the  commissioner  did  not 
err  In  declining  to  charge  the  administrator  with  the  $270.  The  appellant 
concedes  that  all  the  other  items  credited  the  estate  are  correct,  unless  found 
otherwise  upon  trial,  and  the  referee  reports  that  they  were  not  so  found. 
As  to  the  items  charged  the  estate,  no  question  is  made  which  would  affect  the 
judgment  below,  save  the  objection  raised  by  the  appellant,  that  some  of  the 
items  were  paid  by  funds  which  were  realized  from  the  sale  of  the  homestead, 
and  in  fact  belonged  to  her,  and  to  which,  as  against  the  estate,  she  was  en- 
titled. 

At  the  intestate's  death  his  real  estate  consisted  of  his  home  farm,  of  about 
110  acres,  and  a  pasture  lying  near  to  but  not  adjoining  it,  of  50  acres.  The 
whole  was  incumbered  by  a  mortgage  signed  by  the  intestate  and  the  appel- 
lant, amounting  to  $1,093.27.  The  home  farm  sold  for  $1,330,  and  the  past- 
ure for  $50.  The  premises  were  sold  by  order  of  the  probate  court,  the  ap- 
pellant consenting  to  the  sale.  Such  consent  did  not  bar  the  widow  of  such 
right  in  and  to  the  homestead  as  she  took  upon  the  decease  of  her  husband. 
The  homestead  was  under  the  burden  of  bearing  its  proportion  of  the  mort- 
gage debt.  Lamb  v.  Mason,  50  Vt.  345;  Deoereaux  v.  Fairbanks,  Id.  700. 
It  is  not  clear,  from  the  report,  that  the  homestead  extended  to  and  covered 
the  pasture  lot,  but,  conceding  that  it  did,  there  are  still  funds  enough  in  the 
hands  of  the  administrator  to  pay  the  widow  the  amount  of  her  homestead 
interest,  $135.65.  What  the  amount  of  her  homestead  interest  is,  and  whether 
the  appellant  can  claim  it  as  against  the  unsettled  items  of  the  administrator's 
account,  are  questions  not  properly  before  us.  All  that  we  decide  is  that,  so 
far  as  the  account  is  now  before  us,  no  error  appears  in  the  judgment  below, 
and  the  same  is  affirmed,  and  the  cause  ordered  certified  to  the  probate  court. 
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(60  y  t  9m 

GoFF  et  al.  «.  Robinson  et  aU 
{Supreme  Court  of  Vermont.    Orleans.    September  28, 1888.) 

1.  EZBGUTOBB  AND  AdHIKI&TKATOBS— AlLOWAI^CB  OIT  CLAIM— JUBISDICTION—PBOBATfl 
COUBT. 

In  Vermont  the  jnrisdlction  ot  the  pxx>bate  court  is  exclusive  in  regard  to  all 
claims  of  an  absolute  or  le£[al  nature,  and,  when  a  claim  has  been  presented  to  com- 
missioners by  one  of  two  joint  contractors,  and  on  appeal  it  is  decided  that  the 
suit  cannot  be  maintained,  on  the  ground  of  non-joinder  of  parties,  the  county  court 
has  no  jurisdiction  of  the  same  cause  of  action  brought  directly  to  that  court  against 
the  administrators  and  after  the  commission  on  the  estate  has  been  closed. 
3.  Same. 

B.  L.  Vt.  %  978,  which  provides  that  when  a  writ  fails  for  matter  of  form,  etc., 
the  plaintiff  may  commence  a  new  action  for  the  same  cause  within  one  year,  has 
no  application  to  the  subject  of  jurisdiction,  but  is  simply  a  modification  of  the 
statute  of  limitations. 
a.  Pleadings— Amendment— Wawt  of  Jitrisdiotion. 

The  court  has  no  authority  to  allow  an  amendment  to  pleadings  when  it  has  no 
jurisdiction  of  the  cause  of  action. 

Exceptions  from  Orleans  county  court. 

Assumpsit  commenced,  returnable,  and  entered  at  the  February  term,  1888, 
of  the  Orleans  county  court  Motion  to  amend  the  declaration.  While  the 
motion  was  pending,  the  defendants  filed  a  plea  to  the  jurisdiction  of  the 
county  court.  The  court  adjudged  that,  as  a  matter  of  discretion,  it  had  no 
right  to  allow  the  plaintiffs  to  amend  tlieir  declaration,  and,  solely  as  matter 
of  law,  denied  the  motion  to  amend.  Tliereupon  the  plaintiff,  by  special  leave 
of  the  court,  filed  a  replication  to  the  plea,  and  the  defendants  demurred  to 
the  replication.  The  court  sustained  the  demurrer,  adjudged  the  replication 
Insutficient,  and  rendered  judgment  that  the  suit  abate  for  want  of  jurisdic- 
tion of  the  court.  The  facts  as  to  the  cause  of  action  are  stated  in  the  opin- 
ion of  the  court,  and  in  Angus  v.  Robinson,  59  Yt.  585,  8  Atl.  Bep.  497. 

Crane  i&  Alfred,  for  plaintiffs. 

The  court  below  had  the  discretionary  power  to  allow  the  amendment  to 
plaintiffs'  declaration  embodied  in  their  motion  to  amend  filed  before  the  fil- 
ing of  the  plea  to  the  jurisdiction.  The  writ  and  declaration  disclose  a  case 
within  tlie  general  jurisdiction  of  the  county  court.  The  proposed  amend- 
ment did  not  change  the  form  or  cause  of  action,  or  the  parties  to  the  suit. 
R.  L.  §  907;  Austin  v.  Dills,  1  Tyler,  312;  Winn  v.  Averill,  24  Vt.  285;  Dana 
V.  McClure,  39  Vt.  197;  Letois  v.  Locke,  41  Vt.  11;  Kimball  v.  Ladd,  42  Vt. 
747;  Bates  v.  Cilley,  47  Vt.  7;  Stanton  v.  Proprietors,  Id.  172;  Hosford  v. 
Railroad  Co,,  Id.  533;  Myers  v  Lyon,  51  Vt.  274;  Bachop  v.  Hill,  54  Vt. 
508.  The  county  court  had  jurisdiction.  The  plaintiffs  had  a  right  to  maintain 
their  action  by  virtue  of  section  973,  R.  L.  The  probate  court  probably,  in  the 
first  instance,  had  original  jurisdiction.  R.  L.  §§  2125.  2130.  Commission- 
ers could  not  receive  and  allow  claims  after  two  years  from  the  date  of  their 
appointment.  R.  L.  §  2121.  A  creditor  could  apply  to  the  probate  court 
within  six  months  afterwards,  but  not  later.  The  court  could  renew  the 
commission,  and  allow  a  further  time,  not  exceeding  three  thonths.  R.  L.  § 
2122.  If  the  county  court  has  jurisdiction,  there  can  be  no  question  but  what 
the  case  at  bar  is  within  the  saving  provisions  of  section  973,  R.  L.,  and  can 
be  maintained.  Phelps  v.  Wood,  9  Vt.  403;  Spear  v.  Newell,  18  Vt.  289; 
Spear  v.  Ctirtis,  40  Vt.  59;  Spear  v.  Braintree,  47  Vt.  729;  Premo  v.  Lee, 
56  Vt.  60. 

Dickerman  <&  Young  and  Edfoards  dk  Burke,  for  defendants. 

The  county  court  had  no  jurisdiction  of  the  subject-matter  of  the  suit.  The 
exclusive  original  jurisdiction  of  the  settlement  of  estates  of  deceased  per- 

1  Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Hontpelier  bar. 
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sons  is  placed  by  statute  in  the  probate  conrt.  B.  L.  §§  2115,  2018.  Chap- 
ter 109  (being  sections  2132-2156)  provides  when  *'suits  for  and  against  es- 
tates" may  be  maintained;  but  section  2154  proYides  that  '* nothing  in  this 
chapter  shall  authorize  a  claimant  to  commence  or  prosecute  a  suit  against  an 
executor  or  administrator  where  commissioners  are  appointed  on  the  estate, 
nor  where  a  time  is  allowed  by  order  of  the  probate  court  for  such  executor 
or  administrator  to  pay  the  debts  against  the  deceased,  and  no  such  suit  shall  be 
commenced  or  prosecuted  except  as  provided  by  law  for  that  purpose.**  The 
exclusive  original  jurisdiction  of  the  probate  court  and  commissioners  to  try 
and  decide  upon  claims,  alleged  to  be  due  from  deceased  persons,  in  cases 
where  commissioners  have  been  appointed,  has  been  repeatedly  discussed  be- 
fore this  court,  and  invariably  aflBrmed.  Athertbn  v.  Flagg,  2  D.  Chip.  66; 
McCollum  V.  Hinckley,  9  Vt.  143;  Bedfield,  J.,  in  Burgess  v.  Gates,  20  Vt. 
326;  Probate  Court  v.  Van  Duzer,  13  Vt.  135;  Williams,  0.  J.,  in  Warner 
V.  Crane,  16  Vt.  79.  In  Bank  v.  Kidder,  20  Vt.  519,  Redfield,  J.,  says: 
'*Tbis  case  raises  the  question  how  far  the  settlement  of  estate  under  the 
Revised  Statutes  is  the  same  with  the  settlement  of  estates  represented  in- 
solvent under  the  former  statutes,  in  regard  to  the  liability  of  administrators. 
Under  the  old  statutes  the  case  of  Probate  Court  v.  Van  Duzer,  18  Vt.  135, 
fully  establishes  the  principle  that  executors  or  administrators  are  not  liable 
in  their  persons  or  property,  until  after  a  final  decree  in  the  probate  court, 
fixing  such  liability,  and  the  extent  of  it."  "The  entire  jurisdiction  of  set- 
tlement of  estates"  is  given  to  probate  courts.  Adatns  v  Adams,  22  Vt.  50; 
Probate  Court  v  Slason,  23  Vt  306;  Boyden  v  Ward,  88  Vt.  632.  The 
true  reason  for  this  is  that  it  Cimnot  be  known  how  much  a  creditor  is  enti- 
tled to  recover  until  the  estate  is  settled.  Poland,  J.,  in  Probate  Court 
V.  Chapin,  31  Vt.  378;  Probate  Court  v.  Kimball,  42  Vt.  828;  Eudng  v. 
Gristvold,  43  Vt.  400;  Soule  v.  Benton,  44  Vt.  309;  Probate  Court  v,  Kent, 
49  Vt.  380-888.  In  Pouyers  v.  Powers'  Estate,  57  Vt.  49-52,  Powers,  J., 
says:  "I)y  section  2130,  R.  L.,  all  pending  suits  at  the  time  commissioners  are 
appointed  shall  be  discontinued.  After  such  appointment  no  actions  can  be 
maintained  against  the  estate,  except  for  the  recovery  of  real  estate.  Warner 
V.  Crane,  16  Vt.  82."  See  Probate  Court  v.  Qale,  4tl  Vt.  473-477.  The 
county  court  has  only  appellate  jurisdiction.  R.  L.  §  2268;  Boyden  v.  Ward, 
supra;  Holmes  v.  Hohnes,  26  Vt.  536;  Adams  v.  Adam^,  21  Vt.  164.  The 
plaintiffs  cannot  miaintain  their  suit  by  virtue  of  section  973,  R.  L.:  (1) 
The  former  suit  was  not  defeated  "for  matter  of  form;"  (2)  this  suit  is  not 
in  favor  of  the  same  plaintiff;  (3)  it  is  not  against  the  same  defendants;  (4) 
that  section  does  not  authorize  the  second  suit  to  be  commenced  in  a  court 
which  has  no  jurisdiction  of  the  subject-matter  when  the  first  suit  was  com- 
menced. Angus  v.  Robinson,  59  Vt.  585,  8  Atl.  Rep.  497;  Spear  v.  Brain- 
tree,  47  Vt.  729;  Premo  v.  Lee,  56  Vt.  60, — do  not  support  the  theory  of  the 
plaintiffs;  Hawes  v.  Waltham,  18  Pick.  451;  Walker  v.  Leighton,  11  Mass. 
140;  Gray  v.  Parker,  16  Vt.  652.  Again,  the  defendants  are  sued  as  indi- 
viduals, and  would  be  liable  in  their  own  estates.  Cases  supra;  Bai-nes  v. 
Hall,  55  Vt.  420;  Probate  Court  v  Saxton,^  17  Vt.  623. 

Ross,  J.  The  plaintiff  Angus  presented  the  claim  involved  in  this  suit  to 
the  commissioners  on  the  estate  of  Lucius  Robinson,  who  disallowed  the  claim. 
He  appealed  to  the  county  court,  filed  his  declaration  thereon,  and  such  pro- 
ceedings were  had  that  the  case  passed  to  the  supreme  court,  where  it  was 
decided  that  he  could  not  maintain  the  action  in  his  name  alone,  but  that  the 
claim,  if  any,  must  be  prosecuted  in  the  name  of  Gofl  and  Angus.  In  the 
mean  time  the  proceedings  before  the  commissioners  were  closed,  and  the  time 
had  elapsed  in  which  the  probate  court  had  power  to  renew  the  commission. 
Then  this  suit  was  brought  directly  to  the  county  court,  and  the  contention 
presented  by  the  pleadings  is  whether  this  suit  can  be  maintained.    The  coun- 


Digitized  by 


Google 


Vt.]  GOFF  V.  BOBINSON.  841 

sel  for  the  plaintiffs  concede  that  the  claim  is  barred  against  the  estate  in  the 
probate  court,  and  that  that  court  has  no  power  to  afford  them  relief,  but  con- 
tend: 

1.  That  the  county  court  had  jurisdiction  of  the  daim,  if  no  proceedings 
had  been  taken  in  the  probate  court  on  the  estate  of  Lucius  Robinson,  and 
that  this  jurisdiction  was  only  suspended  while  the  probate  court  furnished  a 
iribuAal  for  the  examination  and  allowance  of  the  claim,  or  while  it  could 
legally  keep  the  commission  open.  This  contention  cannot  be  sustained.  It 
is  doubtful  if  the  county  court  would  have  had  jurisdiction  of  this  claim,  if 
commissioners  had  never  been  appointed.  Section  2155v  H.  L.;  Boydeny. 
Ward,  88  Vt.  628.  But  if,  in  that  case,  the  county  court  would  have  had  ju- 
risdiction of  the  claim,  it  had  none  when  commissioners  were  once  appointed. 
The  whole  trend  of  the  provisions  of  the  statute  respecting  the  settlement  of 
estates,  which  under  the  present  law  are  represented  and  proceeded  with  as 
insolvent,  and  of  the  decisions  of  this  court  construing  and  applying  them, 
(see  defendants*  brief,)  is  against  the  contention,  and  to  the  effect  that  when 
the  jurisdiction  of  the  probate  court  has  been  once  Invoked  for  the  settlement 
of  an  estate,  and  commissioners  have  been  appointed,  it  is  absolute  and  ex- 
clusive in  regard  to  all  claims  of  an  absolute  or  legal  nature.  The  court  of 
chancery  only  aids  the  probate  court  in  regard  to  strictly  equitable  claims. 
From  the  nature  of  the  business  to  be  accomplished  the  probate  court  must 
have  exclusive  original  jurisdiction.  It  is  chaiged  with  gathering  and  reduc- 
ing to  money, — so  far  as  necessary,  all  the  property  of  the  estate;  with  deter- 
mining, either  in  its  own  or  in  appellate  tribunals,  which  must  report  their 
linal  determinations  to  it,  all  the  absolute  legal  claims  against  the  estate;  and 
with  appropriating  the  assets,  first,  to  the  payment  in  full  or  pro  rata  of  all 
the  established  claims  against  the  estate,  and,  if  there  remains  a  surplus,  with 
its  distribution  among  those  legally  entitled  thereto.  For  the  accomplishment 
'of  these  very  necessary  purposes  the  original  jurisdiction  of  the  probate  couit, 
when  once  invoked,  must  be  exclusive.  Otherwise,  interminable  confusion 
and  uncertainty  would  attend  the  settlement  of  estates.  It  is  suggested 
that  the  fact  that  the  estate  was  not  closed  in  the  probate  court  when  this  suit 
was  commenced  should  aid  in  giving  the  county  court  original  jurisdiction. 
But  that  fact  can  have  no  legitimate  influence  in  the  decision  of  the  question 
of  jurisdiction.  This  suit  is  not  against  the  estate,  as  was  the  prosecution  of 
the  claim  in  the  probate  court,  but  against  the  defendants  personally.  At- 
taching to  their  names  the  word  "administrators"  is  only  descriptive  of  their 
persons.  If  determined  against  them,  the  execution  would  run  against  their 
property,  and  not  that  ot  the  estate.  There  is  no  law  requiring  the  judgment 
to  be  certified  to  the  probate  court,  and  that  court  might  never  have  official 
knowledge  of  it.  The  administrators  might  be  powerless  to  obtain  any  relief 
in  the  probate  court.  The  payment  which  they  might  be  legally  compelled  to 
make  would  not  be  a  claim  proved  in  the  probate  court,  entitled  to  participate 
in  the  distribution  of  the  assets  of  the  estate.  If,  when  this  suit  is  commenced 
in  the  county  court,  the  estate  should  be  distributed,  it  might  not  remain  so 
when  final  judgment  is  rendered.  The  county  court  has  no  power  to  stay  pro- 
ceedings in  the  probate  court.  While  the  suit  was  pending  against  them  per- 
sonally in  the  county  court,  they  might  be  discharged  from  administering,  by 
the  probate  court,  or  decease,  and  they  or  their  estates  be  cumbered  and  bur- 
dened with  the  judgment  of  the  county  court,  with  no  certain  means  of  relief 
in  the  probate  court.  The  judgment  being  against  them  personally  could  be 
collected  in  full,  whatever  the  inability  of  the  estate  to  pay  in  full.  The 
county  court  would  have  no  power  to  order  a  pro  rata  payment  of  its  judg- 
ment, nor  to  enforce  payment  from  the  assets  of  the  estate  at  all.  Neither 
would  the  probate  court  have  power  to  allow  or  order  a  pro  rata  payment 
even  of  a  claim  established  by  the  judgment  of  the  county  court,  which  had 
become  barred  by  failure  to  present  it  to  the  commissioners  for  allowance. 
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The  decisions  of  this  court  establishing  that  the  jurisdiction  of  the  probate 
court,  when  once  legally  invoked,  is  exclusive  on  all  claims  of  this  nature, 
and  that  the  only  jurisdiction  left  to  the  county  court  is  appellate,  can  be  found 
cited  in  the  defendants'  brief. 

2,  It  is  further  contended  that  the  county  court  has  jurisdiction  by  section 
973,  K  L.  That  section  has  no  application  to  the  subject  of  jurisdiction.  It 
is  simply  a  modifier  of  the  statute  of  limitations.  It  gives  a  plaintiff,  who 
has  seasonably  commenced  an  action  against  a  party,  which  has  failed,  among 
other  things,  "for  matter  of  form,"  a  year  after  such  failure  in  which  to  com- 
mence a  new  action  for  the  same  cause  of  action.  Spear  v.  Braintree^  47  Vt. 
729,  and  Premo  v.  Lee,  56  Vt.  60,  give  countenance  to  the  contention  that  the 
prosecution  of  the  cause  of  action  in  the  probate  and  appellate  courts  in  the 
name  of  Angus  was  a  matter  of  form  rather  than  of  substance.  The  section 
was  not  intended  to  and  does  not  apply  to  the  effect  of  changing  the  juris- 
diction in  which  the  new  action  maybe  brought  and 'prosecuted.  It  only 
gives  further  time,  under  the  circumstances  specified,  in  which  to  bring  an- 
other better  perfected  action  in  the  proper  jurisdiction.  The  difficulty  lies  in 
the  fact  that  the«new  action  is  brought  in  the  county  court,  which  has  no  ju- 
risdiction of  the  action,  inasmuch  as,  under  the  circumstances,  the  jurisdic- 
tion of  the  probate  court  is  exclusive.  By  the  failure  of  these  plaintiffs  to 
present  the  claim  and  obtain  its  allowance  by  the  commissioners,  or  by  the 
appellate  tribunals,  they  are  barred  from  recovering  the  demand,  or  from  plead- 
ing it  in  offset  in  any  action.  Section  2125,  R.  L.  The  county  court  correctly 
dismissed  the  action  for  want  of  jurisdiction.  Having  no  jurisdiction  of  the 
cause  of  action,  it  had  no  right  to  allow  an  amendment,  or  take  any  action  in 
the  case  except  to  dismiss  it.    That  judgment  is  affirmed. 


(«  vt.  667) 

Lawrence  o.  Graves'  Estate. 
{Supreme  Court  of  Vermont.    Bennington.    September  29, 1888.) 

1.  Negotiable  Instruments— Payment— Evidenoe—Indorsembnt. 

An  indorsement  upon  a  note,  though  not  in  the  handwriting  of  the  payor,  Is  some 
evidence  of  payment,  and  may  be  weighed  in  determining  whether  a  payment  in 
fact  had  been  made. 

2.  Same— EVIDBNOE^COMPETBNCT. 

It  is  proper  to  permit  the  party  who  made  the  indorsement  to  testify  to  the  cir- 
cumstances attending  the  making  of  it. 

3.  Triai/— Objection  to  Evidence— Improper  Answer  to  Proper  Question. 

Error  cannot  be  predicated  upon  an  improper  answer  given  by  a  witness  to  a 
proper  question,  though  the  answer  contravenes  the  statute  excluding  a  living  party 
when  the  other  party  is  dead. 

Exceptions  from  Bennington  county  court;  before  Justice  Ross. 

The  plaintiff's  declaration  consisted  of  the  common  counts  in  assumpsit 
and  a  special  count  upon  a  promissory  note  for  $700,  dated  March  5,  1873, 
signed  by  the  deceased,  E.  A.  Graves.  Fleas,  general  issue  and  statute  of 
limitations.  Trial  by  jury,  June  term,  1887.  Verdict  for  the  plaintiff.  As 
circumstances  tending  to  show  a  payment  at  the  time  of  said  indorsement, 
evidence  was  admitted  that  Mr.  Graves,  prior  to  the  date  of  the  indorsement, 
spoke  of  being  indebted  to  the  Lawrences;  that,  at  one  time,  he  said  he  owed 
the  plaintiff,  and  had  been  down  to  pay  her,  etc.  But  there  was  no  witness 
who  testified  to  the  payment  of  this  money  as  indorsed  upon  the  note.  The 
testimony  also  tended  to  show  that  Franklin  £.  Lawrence,  a  brother  of  the 
plaintiff,  also  held  a  note  against  Mr.  Graves,  that  came  from  his  father's  es- 
tate; and  that  Ralph  Graves,  a  son  of  E.  A.  Graves,  and  who  lived  with  him» 
also  was  indebted  to  the  plaintiff  upon  another  note.  -  Said  Franklin  £.  Law* 
pence  was  called  as  a  witness  by  the  plaintiff,  and  testified  that  the  indorse- 
ment upon  the  note  in  question  was  in  his  (the  witness')  handwriting,  and 
that  Mr.  Graves  (the  deceased)  was  not  present  when  it  was  made,  and  that 
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he  never  had  any  conversation  with  Mr.  Graves  npon  the  subject.  The  plain- 
tiff's counsel  then  asked  the  witness  this  question:  ''How  came  you  to  put 
that  indorsement  on  there?"  The  defendant  objected  to  the  question,  and  the 
plaintiff's  counsel  modified  it  as  follows:  ''Question.  Now,  you  may  state 
why  you  put  this  indorsement  upon  the  note,  without  stating  any  conversa- 
tion that  took  place  between  you  and  Sarah;  state  what  enabled  you  to  put  ic 
on, — why  you  put  it  on."  Objected  to  by  the  defendant.  Admitted  by  the 
court,  and  the  defendant  excepted.  ''Answer.  On  the  23d  of  August  I  went 
to  my  sister's,  and  my  sister  brought  me  ten  dollars.  I  gave  her  the  key  to 
the  desk,  and  she  went  into  the  sitting-room,  where  the  desk  was,  aixd  she 
came  out  with  her  note  and  mine  and  ten  dollars.  I  took  the  ten-dollar  bill, 
and  gave  her  back  five  dollars,  and  indorsed  five  dollars  on  my  note  and  five 
dollars  on  this  note."  The  defendant  excepted  to  the  answer.  The  counsel 
for  the  plaintiff  then  made  the  following  offer  in  the  presence  of  the  jury:  "I 
offer  to  show  by  this  witness  that  at  the  time  he  went  to  his  sister's,  on  the 
23d  of  August,  and  when  she  brought  him  the  two  notes  and  the  ten  dollars, 
as  he  has  stated,  she  then  told  him  that  Mr.  Graves  had  been  there,  and  that 
the  money  came  from  him — five  dollars  of  the  ten — to  apply  on  this  note." 

Batchelder  <fe  Barber  and  H.  K.  Fowler^  for  plaintiff. 

This  indorsement,  with  the  other  evidence,  was  admissible,  as  tending  to 
show  a  payment.  Bailey  v.  Danforth,  53  Vt.  504.  If  the  indorsement  was 
admissible,  the  testimony  of  F.  E.  Lawrence  was  legitimate.  All  facta  upon 
which  any  reasonable  presumption  or  inference  c*m  be  founded  as  to  the  truth 
or  falsity  of  the  issue  are  admissible  in  evidence.  Richardson  v.  Turnpike 
Co.,  6  Vt.  496;  Kimball  v.  Locke,  31  Vt.  683;  Cleaveland  v.  Dinsmore,  59  Vt. 
436,  8  Atl.  Rep.  279.  Again,  we  say  that  the  circumstances  attending  the 
making  by  witness  of  this  indorsement,  as  given  in  his  testimony,  are  admis- 
sible as  a  part  of  the  res  gestcc.  1  Green  I.  Ev.  128 ;  Barber  v.  Bennett,  58  Vt. 
476,  4  Atl.  Rep.  231;  Bank  v.  Clark,  25  Vt.  308;  State  v.  Howard,  82  Vt. 
380;  1  Starkie,  Ev.  85. 

/.  G.  Martin  and  /•  C.  Baker ,  for  defendant. 

The  plaintiff  seeks  to  avoid  the  statute  by  a  new  promise  arising  from  an 
alleged  payment  of  five  dollars  on  August  22, 1883.  As  evidence  to  establish, 
the  fact  of  paynaent,  she  offered  an  indorsement  upon  the  note,  in  the  hand- 
writing of  F.  E.  Lawrence,  and,  against  objection,  it  was  admitted.  The  in- 
dorsement was  not  a  new  promise.  It  was  made  by  the  procurement  of  the 
plaintiff.  Section  975,  R.  L.,  is  intended  as  a  restriction  upon  evidence,  and 
not  an  enlargement.  We  claim  the  only  force  of  this  section  is  to  make  the 
payment  suflicient  to  remove  the  statute  bar,  but  the  indorsement  is  not  proof 
of  the  fact  of  payment.  The  evidence  contravenes  the  statute.  R.  L.  §§ 
1000, 1002, 1003.  SSarah  Lawrence  could  not  be  admitted  to  testify  to  the  fact 
of  this  payment.  But  what  was  used  as  evidence  was  a  memorandum  made 
made  by  a  third  person,  who  knew  nothing  of  the  fact  except  what  she  told 
him. 

RoYOE,  G.  J.  This  was  an  action  of  assumpsit,  in  which  the  appellant 
claimed  to  recover  the  amount  due  upon  a  promissory  note  dated  March  5, 
1873,  signed  by  the  said  E.  A.  Graves,  and  made  payable  to  Russell  Lawrence, 
the  father  of  the  plaintiff,  or  bearer,  in  one  day  after  date,  with  interest  an- 
nually. In  the  settlement  of  her  f  ather^s  estate  the  plaintiff  became  the  owner 
of  the  note.  The  defense  relied  upon  was  the  statute  of  limitations.  There 
were  three  indorsements  on  the  note,  one  dated  March  11,  1874,  one  May  22, 
1878,  and  one  of  five  dollars  dated  August  22,  1883.  Ko  question  was  made 
about  the  first  two,  but. the  defendant  denied  that  the  third  indorsement  rep- 
resented an  actual  payment;  and,  it  not  being  in  the  handwriting  of  E.  A. 
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Graves,  he  objected  to  its  being  received  as  eyidence*  The  court  admitted 
it,  in  connection  with  the  other  evidence  in  the  case,  as  a  circumstance  tend« 
Ing  to  show  an  actual  payment,  and  the  defendant  excepted  to  that  ruling; 
The  decision  made  in  Bailey  v.  Danforth,  53  Vt.  504,  we  regard  as  decisive 
of  the  question  presented  by  his  exception.  There,  as  here,  the  action  was 
broug}it  to  recover  upon  a  promissory  note,  and  the  defense  made  was  the 
statute  of  limitations.  There  was  an  indorsement  of  tliree  dollars  made  upon 
the  note  within  six  years  of  the  commencement  of  the  action,  and  the  plain- 
tilT  offered  said  indorsement  as  evidence  tending  to  show  part  payment  of  the 
note.  It  did  not  appear  that  the  indorsement  was  m&de  by  the  holder  or  payee 
of  the  note,  but  it  was  used  in  evidence  for  the  purpose  for  which  it  was 
offered ;  and  the  court  say  that  such  an  indorsement  may  be  weiglied  in  de- 
termini  ng  whether  payment  has  been  made,  though  of  itself  not  sufficient  to 
establish  the  payment.  It  appeared  that  the.  indorsement  on  the  note  was 
made  by  Franklin  E.Lawrence;  and  the  plaintiff  was  allowed,  subject  to  the 
objection  and  exception  of  the  defendant,  to  put  the  following  question  to 
Lawrence:  "2Tow,you  may  state  why  you  put  this  indorsement  upon  the  note 
witliout  stating  any  conversation  that  took  place  between  you  and  Sarah ;  state 
what  enabled  you  to  put  it  on, — why  you  put  it  on."  The  question  did  not 
call  for  any  conversation  that  he  had  made  with  the  plaintiff  at  the  time  the 
indorsement  was  made,  and  the  answer  given  did  not  embrace  any  suph  con- 
versation; but,  in  stating  the  circumstances  attending  the  making  of  the  In- 
dorsement, he  stated  what  the  plaintiff  did  in  the  matter  of  receiving  the  five 
dollars  that  was  indorsed.  And  he  also  stated,  subject  to  a  like  objection  and 
exception,  that  he  made  the  indorsement  by  the  direction  of  the  plaintiff.  The 
witness  had  testified  that  he  made  the  indorsement,  and  the  question  put  to 
him  called  for  an  explanation  as  to  why  he  made  it.  It  was  allowable  to  show 
what  transpired  at  the  time  the  indorsement  was  made.  Barber  v.  Bennett, 
58  Vt.  476, 4  Atl.  Rep.  231.  The  indorsement,  as  we  have  seen,  was  evidence; 
but,  standing  alone,  not  sufficient  evidence,  of  a  payment.  It  was  incumbent 
on  the  plaintiff  to  introduce  other  evidence  tending  to  show  that  such  a  pay- 
ment was  in  fact  made  as  appeared  by  the  indorsement,  and  what  took  place 
at  the  time  the  indorsement  was  made  would  be  pertinent  evidence  upon  the 
question  whether  such  a  payment  was  made.  The  questions  put  to  the  wit- 
ness were  proper  and  appropriaie  to  elicit  that  information. 

But  it  Is  claimed  that  the  answers  given  by  the  witness  contravened  sec- 
tions 1002,  1003,  H.  L.,  which  exclude  the  testimony  of  living  parties  when 
the  other  party  is  dead.  Without  considering  whether  the  answers  were  such 
as  claimed,  it  is  sufficient  to  say  that  error  cannot  be  predicated  upon  an  im- 
proper answer  to  a  proper  question.  Frary  v.  Quaha,  59  Vt.  257, 9  Atl.  Bep. 
549;  Howston  v.HusseU,  52  Vt.  110.  For,  as  Is  said  by  Judge  Poland  in 
Randolph  v.  Woodstock,  35  Vt.  291:  ''If  every  trial  in  the  course  of  which 
some  witness,  either  by  ignorance  or  design,  makes  some  remark  which  is  not 
proper  evidence,  must  be  regarded  as  a  mistrial,  very  few  verdicts  could 
stand. *'    The  judgment  is  affirmed. 
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(60  Vt.  668) 

BeED  17.  MOODT. 

{Supreme  Court  of  Vermont,    Windham.    September  39, 1888.) 

INBOLYBNCT— FrATTDULBNT  TbAITSFBB— KnOWLBDGB  OV  TbANSVBBEB. 

Defendant's  son  called  on  bim  at  an  early  hour  in  the  morning,  handed  blm  the 
notes  in  controversy,  without  any  explanation  or  direction  as  to  their  use,  simply 
saying  that  he  had  sold  out  and  was  going  away,  and  without  any  inquiry  by  de- 
fendant. Defendant  applied  the  notes  to  a  debt  due  him  from  his  son.  The  notes 
were  not  transferred  in  the  usual  course  of  business,  and  this,  by  R.  L.  Vt.  §  1861, 
''  is  prima  fcu."^  evidence  of  fraud.  He  knew  that  his  son  had  sold  his  entire  bus- 
iness to  one  person.  He  supposed  his  son  was  solvent,  and  a  short  time  before  had 
released  a,  mortgage  for  what  his  son  owed  him,  on  the  son's  application,  who  stated 
that  he  was  going  to  sell  out;  but  he  did  not  inquire  of  his  son  why  he  was  going 
to  sell  out,  or  attempt  to  ascertain  his  son's  flnancnal  condition.  H^d,  that  he  was 
chargeable  with  knowledge  of  his  son's  insolvency,  and  must  account  to  the  son's 
assignee  for  the  notes. 

Exceptions  from  Windham  county  court;  before  Justice  Ross. 

Heard  on  the  report  of  a  referee,  September  term,  1887.  Judgment  for  the 
plaintiff  to  recover  $2,678.82.  The  referee  found,  in  part:  "Charles  P. 
Wheeler  and  Clarence  H.  Moody,  a  son  of  the  defendant,  were  partners  in  the 
business  of  a  meat-market  at  Bellows  Falls,  from  October  1.  Ib78.  till  March 
17, 1884,  when  Wheeler  sold  his  interest  to  Moody  for  $2,500,  taking  two  notes 
therefor,  one  for  $800,  secured  by  a  mortgage  on  a  piece  of  real  estate  owned 
by  the  company,  and  the  other  for  81,700,  secured  by  a  lien  on  the  personal 
property  of  the  company.  It  was  agreed  tliat  said  Wheeler  should  proceed  to 
collect  the  debts  due  the  company,  amounting  to  about  $7,000,  and  that  the  debts 
due  from  the  company,  amounting  to  about  $10,000,  should  be  paid  by  him  as 
he  made  collections.  The  last  of  the  following  July  the  partners  made  a  final 
settlement  of  their  partnership  business,  by  which  it  was  found  that  Moody 
was  indebted  to  Wheeler  in  the  further  sum  of  $2,500,  for  which  he  gave  him 
his  note  without  security.  On  said  11th  day  of  March  the  fresh  and  salt  meats 
and  lard  that  the  company  had  on  hand  were  sold  to  the  defendant  for  $1,645.43, 
and  he  gave  his  note  payable  to  the  company  for  the  sum.  This  sale  was  made 
to  close  out  the  company  business,  and  with  the  understanding  that  the  de- 
fendant bought  the  property  for  his  son.  This  note  was  recitoned  among  the 
assets  of  the  company  in  said  July  settlement.  At  that  time  it  was  in  the 
National  Bank  of  Bellows  Falls,  where  it  had  been  deposited  by  Wheeler  and 
Moody  as  collateral  security  for  the  payment  of  a  $1,000  note  given  by  them 
to  said  bank,  and  indorsed  by  the  defendant.  Clarence  H.  had  the  property 
for  which  the  note  for  $1,64.5.43  was  given,  and  it  was  understood  between 
him  and  his  father  that  he  owed  his  father  for  it.  He  continued  said  business 
in  his  own  name  until  the  30th  of  the  next  August,  when  he  sold  the  business, 
book-accounts,  and  other  property  pertaining  to  the  market  to  said  Wheder 
for  about  $7.300 ;  Wheeler  deducting  from  the  purchase  price  the  amount  of  his 
three  notes  against  said  Clarence  H.,  and  giving  him  for  the  balance  one  note 
for  $1,000,  payable  in  15  days,  and  another  note  for  $1,266.35,  payable  in  80 
days  from  date.  Said  Wheeler  bought  said  business  and  property  in  order  to 
get  payment  of  his  notes  of  said  Clarence  H.,  and  knowing  he  could  sell  it  to 
Bid  well  &  Proctor,  to  whom  he  did  make  a  sale  of  the  same  simultaneously 
with  his  purchase  of  it.  On  the  morning  of  September  1,  1884,  at  about  5 
o* clock,  said  Clarence  H.  called  at  the  defendant's  house,  and  handed  him  said 
two  notes  of  $1,000  and  $1,266.35,  which  Wheeler  had  given  him,  and  left 
the  state  by  an  early  train,  never  to  return  to  reside.  Said  Clarence  H.  called 
his  father  from  his  bed  to  give  liim  these  notes,  gave  him  no  directions  how 
to  apply  them,  or  what  to  do  with  them.  He  merely  said  he  had  sold  out  to 
Wheeler,  and  *  here  are  the  notes,'  and  that  he  was  going  to  Boston.  On  the 
same  day  the  defendant  saw  Wheeler,  and  informed  him  that  he  held  these 
notes.  The  note  for  $1,645.43  was  got  out  of  the  bank  by  Wheeler  paying 
the  bank  the  $1,000  note,  which  it  held  against  Wheeler  and  Moody,  and  the 
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defendant  applied  the  •1»000  note  and  the  note  for  81,266.35  on  the  notes  for 
81.645.43  and  $1,000  which  his  son  owed  him,  and  delivered  Wheeler's  said 
notes  to  him." 

i.  Jf.  Reed  and  Waterman  <&  Martin,  for  plaintiff. 

The  principal  question  is  as  to  the  amount  of  the  plaintiff *s  judgment.  The 
statute,  g§  1860,  1861,  B.  L.,  provides  that  "the  assignee  may  recover  the 
property  or  the  value  thereof,"  etc.  The  purpose  of  the  insolvent  law  is  to^ 
provide  for  an  equal  distribution  of  the  debtor's  property.  Bump,  Bankr.  Slb*^ 
The  transfer  was  not  in  the  usual  and  ordinary  course  of  business.  Id.  817. 
Reasonable  cause  to  believe  means  a  state  of  facts  or  circumstances  which 
would  lead  any  prudent  man  to  make  inquiries.  ''It  will  not  do  to  ask  pro- 
tection on  account  of  ignorance,  when  a  small  amount  of  inquiry  would  have 
given  all  necessary  information. "  Id.  811, 812.  The  defendant  was  put  upon 
inquiry.    Id.  814,  815;  Walbrun  v.  Babbitt,  16  AVall.  577. 

George  A.  Weston  and  Haskins  t&  Stoddard,  for  defendant. 

To  enable  the  plaintiff  torecover.he  must  affirmatively  establish:  (1)  That 
Clarence  L.  must  have  been  insolvent  at  the  time  he  made  said  payment  or 
transfer.  (2)  The  defendant  must  have  had  reasonable  cause  to  believe  that 
his  son  was  thus  insolvent.  (3)  Said  payment  must  have  been  made  with  a 
view  to  give  a  preference.  Bump,  Bankr.  844;  Larkin  v.  Hapgood,  56  Vt. 
601.  In  Forbes  v.  Howe,  102  Mass.  436,  it  is  said:  "The  proposition  of  *  rea- 
sonable cause  to  believe '  is  one  of  fact,  to  be  established  by  proof  and  found 
by  the  jury.  In  order  to  render  a  verdict  for  the  plaintiff  it  was  necessary 
for  the  jury  to  find  that  the  defendant  had  reasonable  cause  to  believe  that 
Josselyn  intended  the  mortgage  as  a  preference."  The  only  claim  which  the 
plaintiff  can  urge  to  maintain  an  unlawful  preference  is  that  said  payment 
was  not  made  in  the  ordinary  course  of  business,  and  was,  by  virtue  of  section 
1861  of  Revised  Laws,  prima  facie  evidence  of  fraud.  The  question  wiiether 
a  certain  transaction  was  out  of  the  ordinary  course  of  business,  within  the 
meaning  of  the  statute,  is  a  question  of  law.  Bump,  Fraud  Con  v.  26;  Bump, 
Bankr.  852;  Nary  v.  Merrill,  8  Allen,  451.  The  transaction  must  have  been 
out  of  the  usual  course  of  the  business  of  the  debtor.  Cases,  supra.  Such  a 
course  of  business  is  only  prma/octc  evidence  of  fraud,  and  the  presumption 
may  be  rebutted.  Bump,  Bankr.  844;  Nai-y  v.  Merrill,  supra;  2'apley  V. 
Forbes,  2  Allen,  23;  Stevens  v.  Blanchard,  3  Cush.  169;  Abbott  v.  Shepard, 
142  Mass.  18,  6  N.  E.  Rep.  826;  Too/  v.  Martin,  13  WalL  40.  The  facts  re- 
ported by  the  referee  totally  overcome  this  presumption  of  fraud,  if  found  to 
exist.  The  referee  found  that  defendant  "supposed  his  son  had  been  doing  a 
fairly  profitable  business."  It  is  not  the  purpose  of  the  law  relating  to  in- 
solvency to  prevent  a  creditor  from  collecting  what  is  due  him,  but  rather  to 
encourage  and  make  him  vigilant  in  this  respect,  and  whatever  he  fairly  se- 
cures upon  a  meritorious  claim  or  honest  debt  he  is  entitled  to  hold.  Bump, 
Fraud.  Conv.  187. 

Yeazey,  J.  The  referee  finds  every  element  of  fact  entitling  the  plaintiff 
to  recover  except  one.  He  says:  "I  am  not  able  to  find  as  a  matter  of  fact, 
upon  the  evidence,  that  the  defendant  had  reasonable  cause  to  believe  his  son 
was  insolvent  at  the  time  of  the  transfer  of  said  notes."  Then  he  submits  to 
the  court  as  matter  of  law  to  determine  whether  the  facts  found  should  have 
put  the  defendant  on  inquiry.  It  is  plain  that  if  the  defendant  had  made  in- 
quiry he  would  have  found  that  his  son  was  insolvent.  Was  he  put  upon  in- 
quiry ?  This  must  be  determined  upon  all  the  facts  reported .  0 ne f act  f ou nd, 
viz.,  that  the  transfer  was  not  made  in  the  usual  course  of  business,  was  by 
the  statute  prima  facie  evidence  or  fraud,  (section  1861,  R.  L.,)  but  not  con- 
clusive.   Another  fact  known  to  the  defendant,  that  his  son,  the  debtor,  had 
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sold  out  his  business*  his  entire  stock,  to  one  person,  is  bIqo  prima  facie  evi- 
dence of  fraud.  Walbrun  v.  Babbitt,  16  Wall.  577.  Either  of  these  facts 
was  doubtless  sufficient,  unexplained,  to  entitle  the  plaintiff  to  a  recovery. 
The  question  is  whether  the  referee  has  reported  other  facts  which  relieve  the 
transaction  of  the  fraudulent  aspect  imparted  by  these  adverse  facts,  so  that 
as  a  prudent  man,  charged,  as  he  was,  with  knowledge  of  the  insolvent  law, 
lie  was  bound  to  make  inquiry  which  would  have  disclosed  the  true  condition. 
The  referee  reports,  as  before  stated,  that  he  cannot  find  that  the  defendant 
knew  his  son  was  insolvent,  or  had  reasonable  cause  to  believe  him  insolvent. 
"He  supposed  liis  son  had  been  doing  a  fairly  profitable  business,  and  was 
worth  soraetliing  above  what  he  might  owe."  He  held  a  mortgage  as  security 
for  what  his  son  owed  him,  but  it  does  not  appear  how  long  it  had  rested  on 
the  property;  and  on  application  of  his  son,  who  told  him  he  was  going  to  sell 
out,  he  released  the  mortgage.  Two  or  three  days  thereafter  the  son  told  the 
father  he  had  sold  out  to  Wheeler,  who  had  formerly  been  his  partner,  and 
handed  him  the  notes  in  question,  which  the  father  took  and  applied  on  the 
debt  against  his  son  which  had  been  secured  as  aforesaid.  This  was  done  un- 
der peculiar  circumstances,  and  without  a  word  of  inquiry  by  the  father,  or 
of  explanation  or  direction  by  the  son.  These  facts  had  some  tendency  to 
show  that  the  father  thought  liis  son  was  financially  sound,  but  the  referee 
also  finds  that  the  defendant  ''made  no  inquiry  of  his  son  why  he  was  going 
to  sell  out,  and  made  no  attempt  to  ascertain  from  him  or  Wheeler  or  any 
other  person  his  son's  financial  condition. "  Herein  was  the  defendant's  fault. 
He  was  bound  to  make  inquiry.  He  had  no  right  to  rely  upon  his  impressions 
up  to  the  time  of  these  transactions  of  unusual  nature  and  out  of  the  ordinary 
mode  of  transacting  such  business.  The  presumption  or  prima  facie  evidence 
of  fraud  arising  therefrom  could  only  be  overcome  by  proof  on  the  part  of  the 
defendant  that  he  took  the  proper  steps  to  find  out  the  pecuniary  condition  of 
his  son.  He  was  bound  to  use  all  reasonable  means,  pursued  in  good  faith, 
for  this  purpose.  The  prima  facie  evidence  of  fraud  threw  the  burden  of 
proof  on  the  defendant  to  sustain  the  validity  of  the  transactions.  He  chose 
to  remain  ignorant  of  what  the  necessities  of  the  case  required  him  to  know. 
He  thereby  took  the  risk  of  the  impeachment  of  the  transaction  by  the  assignee 
In  insolvency  in  case  his  son  should,  within  the  time  limited  in  the  statute, 
be  declared  a  bankrupt.  These  propositions  are 'well  sustained  by  authority. 
Walhf^n  y.  Babbitt,  supra,  and  cases  there  cited.    Judgment  affirmed. 
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(60  VI.  eej) 

Barber's  Ai>m*r  9.  Bennett.' 

(Supreme  Court  of  Vermont.    Bennington.    September  20, 1888.) 

Eyedsnob— Dbclasations— Of  Pabtt  is  Ikterbst* 

The  declarations  of  a  party  in  interest,  when  relevant  to  the  issue,  are  admissible 
and  competent  as  tending  to  prove  the  defense,  and  it  is  error  to  limit  such  declar- 
ations to  merely  impeacmng  testimony.  « 

Exceptions  from  Bennington  county  court;  before  Justice  Powers. 

Asitumpsit  in  common  counts,  and  was  commenced  by  Elijah  Barber  in  his 
life-time.  Trial  by  jury.  December  term*  1887.  Verdict  for  the  plaintiff. 
It  appeared  and  was  not  disputed  that,  before  the  commencement  of  this  suit, 
Elijah  Barber  assigned  and  transferred  to  his  daughter,  Harriet  Jewett»  all 
claims  in  his  favor  against  the  defendant,  and  that  this  cause  is  being  prose- 
cuted for  the  use  and  benefit  of  said  Harriet  Jewett.  Said  Harriet  Jewett 
was  examined  as  a  witness  on  the  part  of  the  plaintiff*  and  testifled  somewhac 
as  to  the  board-bill,  and  what  was  the  relation  to  the  family  of  the  defendant 
while  he  lived  at  the  house  of  said  Elijah  Barber.  The  defendant  then  called 
two  or  three  witnesses,  who  testified  that  said  Harriet  Jewett  had  told  them, 
prior  to  1871,  and  years  before  said  assignment  to  her,  that  the  defendant 
more  than  paid  his  board  while  he  so  lived  and  boarded  in  the  family,  and 
while  she,  as  the  wife  of  Charles  Jewett,  was  also  a  member  of  the  same  fam* 
ily.  The  court  charged  the  jury  in  part:  '* There  is  another  class  of  evidence 
in  this  case,  gentlemen,  that  it  is  proper  for  me  to  call  your  attention  to,  and 
that  is  evidence  that  has  been  produced  here  to^  show  that  some  one  of  the 
parties  or  witnesses  has  made  statements  out  of  court  different  from  the 
statements  or  testimony  that  they  have  given  in  court.  To  illustrate  that 
idea,  I  call  your  attention  to  the  testimony  of  Mrs.  Jewett.  That  is  one  in- 
stance of  it,  and  there  are  others.  Some  witness  has  testified  that  Mrs.  Jew- 
ett, on  one  occasion,  when  she  was  there  at  Mr.  Barber's  house,  told  her  that 
Dr.  Bennett  brought  into  the  house  provisions  or  supplies  enough  to  pay  for 
his  board.  I  have  not  stated  the  exact  language  of  the  witness,  and  I  don't 
remember  it.  That  is  the  idea;  you  are  to  rely  upon  your  own  recollection  of 
this  evidence,  or  the  substance  of  it;  but,  as  I  remember  it,  she  testified  that 
Mrs.  Jewett  said,  in  substance,  tliat  Dr.  Bennett  had  furnished  enough  to  pay 
for  his  board.  If  that  was  true,  then,  of  course,  he  does  not  owe  that  board- 
bill.  Mrs.  Jewett  says  that  she  never  made  that  statement.  Now,  suppose 
she  made  that  statement,  what  is  the  effect  you  are  to  give  to  the  testimony 
of  this  lady,  who  testifies  to  this  statement?  It  does  not  establish  the  fact— it 
is  not  evidence  tending  to  support  the  fact — that  the  doctor  actually  did  bring 
enough  into  the  house  to  pay  for  his  board ;  it  is  not  to  be  used  for  that  pur- 
pose. If  Mrs.  Jewett  had  told  a  score  of  witnesses  that  same  thing,  it  woul^ 
not  be  evidence  that  would  give  you  the  right  to  find  the  fact  that  Dr.  Ben- 
nett did  furnish  enough  to  pay  his  board-bill.  You  are  not  to  use  it  for  that 
purpose,  but  the  law  gives  you  the  right  to  use  such  contradictory  evidence 
for  the  simple  purpose  of  impeaching  the  credibility  of  Mrs.  Jewett;  that  is  to 
say,  if  you  find  that  Mrs.  Jewett  has  made  such  a  statement  out  of  court,  and 
those  statements  are  inconsistent  with  the  testimony  which  she  gives  in  court, 
then  the  question  arises,  how  much  can  I  rely  upon  the  testimony  of  Mrs.  Jew- 
ett? huw  much  is  she  affected  by  this  contradiction?  how.  much  less  trust- 
worthy is  she,  in  view  of  the  fact  that  she  has  told  one  story  out  of  court  and 
another  in  court?  And  then  if  you  find  that  she  is  to  some  extent  impeached 
in  respect  to  her  trustworthiness  in  this  behalf,  then  the  question  arises,  how 
much  reliance  shall  I  give  to  the  rest  of  her  testimony?  That  is  all  the  effect 
it  has."     The  other  facts  are  sufficiently  stated  in  the  opinion. 

'Reported  by  Senter  &  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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Batchelder  d  Bates  and  Burt<m  c6  Munsonf  for  plaintiff. 

The  testimony  as  to  statements  made  by  Mrs.  Jewett  was  evidently  offered 
to  impeach  her  credibility,  and  was  not  adm  issible  for  any  other  purpose.  The 
general  rule  as  to  admissions  is  that  they  must  have  been  made  while  the  party 
making  them  had  some  interest  in  the  matter.  1  Greenl.  £v.  219..  The 
ground  on  which  admissions  are  received  in  evidence  is  that  men  may  be  re- 
lied upon  to  protect  their  own  interest,  and  that  when  they  admit  anything 
against  their  interest  it  may  safely  be  taken  as  direct  evidence  of  the  fact.  2 
Best,  Ev.  660.  Statements  made  by  a  person  before  he  acquired  his  interest 
cannot  be  showi)  as  admissions.  Dent  v.  Dent,  8  Gill,  482;  Lawrence  v.  BoS" 
ton,  119  Mass.  126;  Burton  v.  Scott,  8  Rand.  (Va.)  399. 

W.  B.  Sheldon  and  7.  C.  Baker,  for  defendant. 

The  defendant  claims  that  as  Mrs.  Jewett  is  the  real  party  in  interest  in 
this  suit,  and  her  relations  to  the  transaction  were  such  that  her  statements 
were  evidence  against  her,  that  the  fact  was  as  she  stated  it.  The  law  in  re- 
gard to  this  class  of  evidence  looks  chiefly  to  the  real  parties  in  interest,  and 
gives  to  their  admissions  the  same  weight  as  though  they  were  parties  to  the 
record.    1  GreenL  Ev.  §  180. 

RoWELL,  J.  The  cause  of  action  in  this  case,  if  any  there  be,  is  non-nego- 
tiable, and  was  assigned  to  Mrs.  Jewett,  the  intestate's  daughter,  before  suit 
brought,  who  thereby  became  the  equitable  owner  thereof,  and  the  suit  is 
prosecuted  for  her  benefit;  so  she  is  plaintiff  in  interest.  One  item  sought 
to  be  recovered  is  for  defendant's  board  in  the  intestate's  family  from  October^ 
1867,  to  October,  1870,  during  most  of  which  time  Mrs.  Jewett  and  her  hus- 
band-were also  members  of  the  family,  and  Mrs.  Jewett  had  knowledge  of  the 
justness  of  the  items.  The  defendant  showed  by  several  witnesses  that  be- 
fore 1871,  which  was  long  before  the  assignment  to  her,  Mrs.  Jewett  said  that 
the  defendant  more  than  paid  his  board  while  he  lived  in  the  family.  Mrs. 
Jewett  wsis  a  witness,  and  denied  having  made  such  statements.  In  the 
charge  the  court  limited  the  testimony  to  the  impeachment  of  Mrs.  Jewett,  and 
denied  its  competency  as  tending  to  show  the  fact  of  payment;  to  which  the 
defendant  excepted,  and  we  think  the  exception  broad  enough  to  raise  the 
question.  Robinson  v.  Hutchinson,  31  Yt.  443,  if  followed,  is  decisive  on 
this  point.  There  a  will  was  contested  on  the  ground  of  want  of  testamentary 
capacity,  and  undue  influence  of  the  executor  and  his  brother,  who  were  sons 
of  the  testatrix  and  legatees  under  the  will.  The  contestants  proved  that  at 
one  time  when  his  mother  was  sick,  about  four  years  before  the  will  was 
made,  the  executor  said  she  "did  not  know  what  she  was  talking  alK>ut;"  and 
this  was  held  proper,  because  he  had  consented  to  act  as  executor,  and  had 
taken  upon  himself  the  duty  of  sustaining  the  will,  and  was  interested  in  its 
provisions.  It  is  not  important  that  the  executor  was  a  party  of  record  as 
well  as  in  interest;  for  the  law^ looks  chiefly  to  the  real  parties  In  interest,  and 
regards  them  as  though  they  were  parties  of  record,  (1  Greenl.  Ev.  §  180;  1 
Phil.  Ev.  486;  Hanson  v.  Parker,  1  Wils.  257,)  while  on  the  other  hand  the 
admissions  of  a  party  of  record  who  is  a  mere  trustee,  or  whose  name  is  used 
as  matter  of  form,  are  not  receivable,  (Sargeant  v.  Sargeant,  18  Vt.  371.) 
Kor,  as  we  shall  see  hereafter,  are  the  admissions  of  one  who  sues  in  a  repre- 
sentative capacity  only,  unless  made  while  that  character  was  sustained.  We 
think  this  case  is  sound,  though  Btirton  v.  Scott,  3  Hand.  (Va.)  399,  is  a  sim- 
ilar case,  and  decides  the  other  way,  on  the  ground  that  the  rule,  that  the  ad- 
missions of  a  party  are  evidence  against  him,  rest  upon  the  presumption  that 
no  one  will  make  a  declaration  against  his  own  interest  unless  it  is  true,  and 
hence  that  the  interest  must  exist  when  the  declaration  is  made.  If  this  is 
the  true  ground  of  the  rule,  the  logic  of  that  case  is  irresistible.  But  it  is  not 
the  true  ground.    The  mistake  lies  in  supposing  the  presumption  to  be  the 
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test  of  admissibility,  whereas  it  is  only  a  test  of  credibility;  for,  as  said  by 
Prof.  Greenleaf.  in  regard  to  many  admissions  it  cannot  be  supposed  that  at 
the  time  of  making  them  the  party  believed  they  were  against  his  interest,  but 
often  the  contrary.  Therefore,  he  says,  such  evidence  seems  to  be  more  prop- 
erly admissible  as  a  substitute  for  the  ordinary  legal  proof.  1  Greenl.  Ev.  § 
169.  Mr.  Wharton  says  it  is  admissible,  either  as  yielding  presumptions 
against  the  party  charged,  or  as  relieving  (under  ordinary  circumstances)  the 
party  offering  it  from  the  necessity  of  more  formal  proof.  2  Whart.  Ev. 
§  1077. 

Mr.  Justice  Stephen  defines  an  ** admission*'  to  be  a  statement  that  suggests 
an  infiuence  as  to  a  fact  in  issue,  or  a  fact  that  is  relevant,  or  deemed  to  be  rele- 
vant to  such  fact,  made  by  or  on  behalf  of  a  party  to  a  proceeding;  and  says 
that  every  admission  is  deemed  to  be  a  relevant  fact  as  against  the  person 
making  it,  except  in  certain  cases;  as,  when  made  by  a  person  suing  or  sued 
in  a  representative  character  only,  in  which  case  it  must  be  made  while  the 
person  making  it  sustained  that  character.  Steph.  Dig.  Ev.  53,  54;  Dent  v. 
Dent,  3  Gill,  482,  to  which  we  have  been  referred,  comes  within  this  excep- 
tion, and  there  are  many  other  cases  to  the  same  eflPect.  So  when,  by  succes- 
sion of  title,  a  party  to  a  suit  is  so  far  in  privity  with  another  that  he  could 
be  affected  by  his  acts,  then  he  can  be  affected  by  his  admissions  only  when 
they  are  made  during  the  latter 's  interest  in  the  subject-matter  of  the  suit; 
for  then  only  can  he  engraft  them  upon  the  interest  so  that  they  will  follow 
it  into  the  hands  of  his  successor.  But  as  to  the  self-disseiving  declarations 
of  the  real  party  to  the  suit,  this,  as  we  have  seen,  is  not  the  test  of  admissi- 
bility. And  although  the  best  text  writers  do  not  all  suggest  the  same  ground 
of  admissibility,  yet  we  venture  to  say  that  it  is  a  suificient  ground  that  they  are 
the  declarations  of  a  party  in  interest,  and  are  relevant  to  the  issue.  This 
view  renders  it  unnecessary  to  consider  the  other  exception.  Judgment  re- 
versed, and  cause  remanded. 


(«0  vt.  718) 

Chaffee  c.  Harrington. 
(Supreme  Court  of  Vermont    Rutland.    October  6, 1888.) 

1.  RBPLBVIN— TlTLB  TO  MAINTAIN— JOlNT  OWNBB.  , 

A  joint  owner,  from  whose  sole  possession  a  horse  has  strayed,  may,  under  R.  L. 
Vt.  i  1230.  providing  that  the  owner  or  person  entitled  to  the  possession  of  goods  un- 
lawfully detained  may  replevy  the  same,  recover  such  horse  in  replevin  from  a  de- 
fendant whose  right  to  the  possession  thereof  is  not  superior  to  his. 

2.  Estrats—Advebtisement— Description. 

Under  R.  L.  Vt.  §  4053,  providing  that  one  taking  up  an  estray,  the  owner  whereof 
is  not  knowuj  shall,  within  six  days,  advertise  the  same,  describing  it,  with  nat- 
ural or  artificial  marks,  and  the  time  and  place  of  taking  it  up,  an  advertisement 
omitting  the  time  and  place,  and  describing  the  horse  taken  as  **one  bay  horse 
colt,  supposed  to  be  two  years  old,  '*is  insufficient;  it  appearing  that  a  much  more 
accurate  description,  by  color,  shape,  marks,  gait,  and  age  could  have  been  given. 
8.  Same— Filing  Copt  with  Clerk— Sale. 

The  statute  relating  to  estrays  further  provides  (section  4056)  that,  in  case  the 
owner  of  such  property  does  not  claim  it  within  20  days  from  tne  date  of  such  ad- 
rertisement,  the  person  taking^  it  up  shall  cause  a  copy  of  the  advertisement  to  be 
recorded  in  the  town  clerk's  office,  when,  after  90  days,  the  estray  shall  be  sold  at 
auction.  A  person  taking  up  such  estray  left  the  copy  with  the  town  clerk  more 
than  20  days  after  the  first  advertisement.  Held^  that  this  was  not  a  compliance 
with  the  statute,  and  a  sale  made  thereunder  passed  no  title. 

Exceptions  from  Rutland  county  court;  before  Justice  Taft. 

Replevin  by  Frederic  Chaffee  against  Moses  D.  Harrington,  for  a  colt. 
Heard  on  referee's  report,  and  judgment  for  plaintiff.  Defendant  brings  ex- 
ceptions. 

Lawrence  &  Meldon,  for  plaintiff.     C,  H.  Joyce,  for  defendant. 

Tyler,  J.  1.  The  statute  upon  which  this  action  is  brought  is  as  follows: 
"When  goods  of  the  value  of  more  than  twenty  dollars  are  unlawfully  taken 
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or  unlawfully  detained,  from  the  owner  or  the  person  entitled  to  the  possession 
thereof,  ♦  *  ♦  such  owner  or  other  person  may  cause  them  to  be  re- 
plevied.*' R.  L.  g  1230.  It  appears  by  the  referee^s  report  that  the  plaintiff 
had  possession  of  the  horse  in  controversy  on  the  30th  day  of  May,  1884,  when 
it  strayed  from  his  inclosure.  His  possession  was  presumably  with  the  con- 
sent of  Orampton,  who  ownM  the  horse  jointly  with  him.  At  ail  events, 
under  the  authority  of  Sprague  v.  Clark,  41  Vt.  6,  and  Cox  v.  Fay,  54  Vt. 
446,  the  plaintiff  had  such  possession  as  enables  him  to  maintain  this  action, 
unless  it  appears  that  the  right  of  the  defendant  to  the  property  is  superior 
to  his. 

2.  The  second  question  is  in  regard  to  the  description  of  the  property  in  the 
advertisements.  Section  4053,  B.  L.  is  as  follows:  '*If  a  person  finds  money 
or  goods,  to  the  value  of  three  dollars,  or  taKes  up  a  stray  beast,  the  owner  of 
which  is  not  known,  he  shall,  within  six  days  thereafter,  make  two  advertise- 
ments, describing  such  money  or  goods  or  beast,  with  the  natural  or  artificial 
marlss,  with  the  time  and  place  of  finding  or  taking  up  the  same,  and  set 
them  up  in  two  public  places  in  the  town  in  which  such  property  was  found," 
The  advertisement  set  up  by  Goodell,  who  found  the  colt  in  his  pasture,  was 
as  follows.  "Came  into  the  inclosure  of  F.  P.  Goodell  one  bay  horse  colt,  sup- 
posed to  be  two  years  old.  The  owner  is  requested  to  prove  property,  pay 
charges,  and  take  it  away. "  That  the  colt  coi>ld  have  been  more  accurately 
described  is  shown  by  the  report,  which  says:  "Said  colt  was  a  light  bay,  not 
tall  and  rangy,  but,  as  described,  *  chunky;'  had  a  prominent  white  star  in 
the  forehead,  about  three  inches  long  and  two  wide,  a  little,  but  not  much, 
covered  by  the  foretop;  mane  and  foretop  not  very  long  or  heavy;  mane,  tail 
and  legs  dark  color,  constituting  what  is  termed  dark  points  in  a  horse;  carried 
tail  a  little  to  one  side;  gelding  in  sex;  pacer  in  gait;  age  four  years,  as  in- 
dicated by  the  teeth,  but  in  general  appearance  looked  rather  younger;  about 
six  inches  of  the  tail  was  cut  off  square, — •  banged,'"  etc.  Section  4055  pro- 
vides that,  "if  the  value  of  such  property  exceeds  ten  dollars,  the  person  find- 
ing it  shall  immediately  cause  a  copy  of  the  advertisement  to  be  published  three 
weeks  successively  in  some  newspaper  circulating  in  such  town."  The  copy 
furnished  by  Goodell  to  the  Ludlow  Tribune,  and  published  therein,  was  even 
more  meager  in  its  description  than  the  posted  notices,  for  it  omitted  the  word 
"horse,"  which  the  latter  contained.  It  must  beheld  that  the  description, 
both  in  the  newspaper  and  in  the  posted  advertisements,  was 'insufficient  to 
comply  with  the  legal  requirements.  The  plain  purpose  of  the  statute  in  re- 
quiring that  the  stray  beast  slmll  be  described  by  its  natural  or  artificial  marks 
is  that  the  owner  who  sees  the  advertisements  may  recognize  the  beast  as  his 
own ;  also  that,when  in  search  of  and  describing  his  estray,  others,  who  have  seen 
the  advertisements,  may  from  them  be  able  to  identify  the  beast.  In  this  case 
not  only  were  the  obvious  natural  marks  upon  the  colt  omitted,  such  as, 
"chunky"  in  shape,  the  "white  star"  and  "dark  points,"  and  the  artificial 
mark  of  the  "banged"  tail, 'besides  the  peculiar  gait;  but  the  description  that 
was  given  was  misleading  in  incorrectly  stating  the  age  of  the  colt,  which,  as 
the  referee  finds,  was  indicated  by  his  teeth. 

3.  The  statute  (R.  L.  §  4056)  further  requires  that,  "if  the  owner  of  such 
property  does  not  appear  and  claim  it  within  twenty  days  from  the  date  of 
such  advertisement,  the  person  so  finding  it  shall  cause  a  copy  of  the  adver- 
tisement to  be  recorded  in  the  town  clerk's  office  in  such  town."  The  referee 
reports  that  the  copy  was  not  left  in  the  town  clerk's  office  until  "about  the 
last  of  June,"  which  cannot  be  said  to  be  in  compliance  with  the  section  last 
quoted,  as  the  date  of  the  posted  advertisement  was  May  30tli  and  that  of  the 
published  copy  June  5th.  The  statute  further  provides  that  if  the  owner  of 
the  property  does  not  appear  and  prove  his  title  within  90  days  from  the  time 
of  posting  the  first  advertisement,  the  person  finding  the  property  may  sell  it 
at  public  auction;  and  that  the  avails  of  the  sale,  after  deducting  expenses. 
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shall  be  paid  into  the  town  treasury  for  the  use  of  the  owner,  if  demanded, 
within  one  year,  otherwise  for  the  use  of  the  town;  but,  if  at  any  time  previous 
to  the  sale  the  owner  appears  and  proves  his  title,  upon  paying  the  expenses, 
he  shall  have  his  property.  As  the  owner,  after  90  days,  loses  the  property, 
and  after  one  year  loses  the  avails  of  the  sale  thereof,  it  is  but  reasonable  that 
the  requirements  of  the  statute  should  be  strictly  complied  with.  In  all  such 
cases,  where  property  is  sold  without  the  owner's  knowledge,  and  where  it  is 
sold  with  his  knowledge  but  without  his  consent,  as  in  the  sale  of  property  for 
taxes,  entire  strictness  is  required.  As  was  said  by  Dewey,  J.,  in  Smith  v. 
Gates,  21  Pick.  55,  a  case  arising  under  a  statute  for  advertising  and  selling 
impounded  beasts,  'Mt  is  incum^nton  the  defendant  to  show  that  all  his  pro- 
ceedings have  been  in  entire  conformity  with  the  provisions  of  the  statute, 
and  any  failure  in  this  respect,  being  an  abuse  of  an  authority  given  him  by 
law,  will  make  him  a  trespasser  ab  initio,"  Again  he  says:  "There  can  be 
no  rule  regulating  the  proceedings  in  such  cases  if  we  depart  from  the  express 
provisions  of  the  statute.  In  that  case  the  sale  was  made  20  minutes  before 
the  expiration  of  the  24  hours*  advertisement  which  the  law  required,  and  it 
was  held  invalid.  In  Morse  v.  Reed,  28  Me.  481,  the  court  said  in  acase  that" 
arose  under  a  similar  statute:  '*The  defendant  justifies  the  taking,  and  must 
sustain  that  justification  by  the  law.  He  must  show  a  full  and  entire  com- 
pliance with  the  requirements  of  the  statute."  In  all  summary  proceedings 
to  divest  a  party  of  title  to  his  property,  the  law  authorizing  the  proceedings 
must  be  strictly  pursued  or  the  whole  transaction  will  be  void.  An  abridg- 
ment of  the  time  of  notice  of  the  sale  for  the  shortest  period  must  avoid  the 
sale.  Bee  Clark  v.  Lewis,  35  111.  417,  a  case  under  a  like  statute.  In  Rex  v. 
Croke,  Gowp.  26,  the  rule  is  stated,  and  has  generally  been  followed  in  En- 
glish and  American  courts,  that  when  by  statute  a  special  authority  is  given 
to  particular  persons,  affecting  the  property  of  individuals,  it  must  be  strictly 
pursued,  and  appear  so  on  the  face  of  the  proceedings. 

Plaintiff's  counsel  strongly  urge  in  their  brief  that  the  advertisement  was 
not  posted  by  Goodell  within  six  days  after  he  took  up  the  estray,  as  the  stat- 
ute requires.  The  cases  of  French  v.  Wilkins,  17  Vt.  341,  and  Robinson  v. 
Robinson's  ExWs^  32  Vt.  738,  are  authorities  that  the  day  when  the  act  is 
done  is  to  be  excluded  in  the  computation  of  time.  See,  also,  Bigelow  v. 
Willson,  1  Pick.  485.  If  the  case  were  to  be  determined  on  the  question  of 
time,  we  would  hold  that  the  advertisements  were  duly  posted.  As  the  pro- 
ceedings were  illegal  on  account  of  the  defective  description  and  the  failure 
of  Goodell  to  cause  a  copy  of  the  advertisement  to  be  recorded  in  the  town 
clerk's  office  within  the  time  required  by  law,  the  defendant  acquired  no  title 
to  the  property  as  against  the  plaintiff  by  his  purchase  of  it  at  the  auction  sale; 
and,  as  the  plaintiff  had  the  right  of  possession,  the  action  can  be  maintained 
in  his  name.    The  judgment  of  the  court  below  is  therefore  affirmed. 
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(60  Vt  682) 

Smith  et  ux.  v.  Niaoaba  Fire  Ins.  Co. 

{Supreme  Court  of  Vermont.    Windham.    October  6, 1888.) 

1.  Inbttsanob— Conditions  in  Poliot— Waiver— Authobitt  of  Aobnt. 

A  local  agent  of  an  inaurance  company,  with  the  duty  of  receiving  proposals  for 
insurance,  nxing  premiums,  and  issmng  policies,  has  no  authority  to  waive  a  condi- 
tion in  a  policy  requiriiig  a  sworn  statement  of  loss.' 

O     R  A  TWf  P.—  A  TTTTf  ORTTT   OT   A  T> JTTftTKH. 

Under  an  insurance  policy  stipulating  that  no  of&cer,  agent,  or  representative  of 
the  company  should  be  held  to  have  waived  any  of  its  conditions,  unless  such 
waiver  was  indorsed  on  the  policy,  an  adjuster  cannot  orally  waive  a  condition  re- 
quiring the  insured,  within  30  days  after  a  loss,  to  furnish  defendant  a  statement 
tnereoi,  signed  and  sworn  to.* 
8b  Same— Applioation— Failubb  to  State  Material  Facts. 

The  insured  warranted  that  he  had  not  omitted  to  state  anythine  to  the  company 
material  to  the  risk.  The  policy  contained  the  usual  statement  that  there  was  no 
incumbrance  on  the  property.  There  was  an  unpaid  mortgage  which  the  insured 
at  the  time  had  no  reason  to  doubt  was  a  valid  lien,  although  in  fact  the  mortgagee 
had  secretly  and  voluntarily  deetroved  the  note  secured  thereby  with  intent  to  re- 
lease the  mortgage.  The  insured  did  not  inform  the  company  of  the  existence  of 
the  mortgage.  JEfeld,  that  this  omission  was  a  breach  of  the  warranty,  and  avoided 
the  i)olicy. 
4L  Same— Incumbrances— Unpaid,  but  Discharged,  Mobtgagb. 

A  mortgage  unpaid,  but  which  the  morU^agee  had  released  by  voluntarily  de- 
stroying the  note,  without  the  knowledge  ofthe  mortgagor,  is  not  an  incumbrance 
within  the  meaning  of  a  statement  in  an  insurance  pohcy  by  the  insured  that  there 
is  no  incumbrance  on  the  property. 
5.  Mortgages— Patmbnt—Pbbsumftion. 

The  presumption  from  the  lapse  of  fifteen  years  that  a  mortgage  and  note  se- 
cured thereby  have  been  paid,  does  not  arise  until  15  years  after  they  become  due, 
although  15  years  have  elapsed  since  their  execution. 
0.  Appeai/— Review— Objection  to  Evidence. 

An  exception  to  a  question  asked  of  a  witness,  to  avail  apnellant,  must  show  that 
the  question  was  answered,  and  that  the  answer  was  prejuoicial  to  him. 

Exceptions  from  Windham  county  court;  before  Justice  Boss. 

Assumpsit  on  a  policy  of  insurance.  Verdict  and  judgment  for  plaintiffs, 
and  defendant  brings  exceptions.  The  application  for  insurance  was  in  writ- 
ing, signed  by  plaintiff  Eviilj  A.  Smith,  and  contained  a  statement  that  there 
was  no  incuu)brance  upon  the  property.  Said  application  also  contained 
the  following  clause:  "And  I  hereby  covenant  and  agree  that  the  forego- 
ing statement,  valuation,  description,  and  survey  are  true  and  correct;  and 
they  are  submitted  as  my  warranty,  and  a  basis  for  the  desired  insurance. 
The  company  shall  not  be  bound  by  any  act  done,  or  statement  made  to  or 
by  any  agent,  or  other  person,  which  is  not  contained  in  the  application;  and 
this  application  shall  be  deemed  and  considered  a  part  of  the  policy  to  be  issued 
hereon,  and  bearing  even  number  herewith."  The  policy  of  insurance  issued 
upon  the  foregoing  application  was  written  by  Messrs.  Cudworth  &  Chllds, 
defendant's  agents,  located  at  Brattleboro,  is  dated  July  16,  1886,  numbered 
5,219.  Immediately  succeeding  the  fire  the  plaintiffs  notified  Messrs.  Cud- 
worth  &  Chllds  ofthe  loss;  and  in  a  few  days  thereafter  Mr.  Cudworth,  in 
company  with  Mr.  Henry  B.  Turner,  the  defendant's  general  agent,  having 
the  supervision  of  all  the  company's  affairs,  and  its  adjuster  of  losses,  within 
and  for  the  New  England  states,  visited  the  premises,  examine^  the  propei-ty 
damaged  by  the  fire,  and  the  schedule  of  property  destroyed  therein  which  the 
plaintiffs  had  prepared  in  anticipation  of  said  adjuster's  visit.  The  evidence 
of  the  plaintiff  tended  to  show  that  at  this  visit  they  furnished  Mr.  Turner 
with  such  knowledge  and  information  as  they  then  had  relative  to  the  origin 

>  As  to  the  power  of  an  insurance  agent  to  waive  the  conditions  of  a  policy,  see  Han- 
kins  V.  Insurance  Co.,  (Wis.)  35  N.  W.  Rep.  84,  and  note. 

'As  to  the  manner  of  waiving  conditions  of  a  poliqy,  see  Cleaver  v.  Insurance  Co.. 
(Mich.)  89  N.  W.  Rep.  571,  and  note. 
v.ISa.do.S— 23 
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and  circumstances  of  the  fire,  and  also  agreed  as  to  the  amount  and  value  of 
the  property  damaged  and  destroyed,  as  shown  by  the  said  schedule  in  writ- 
ing, furnished  as  aforesaid;  that  owing  to  the  fact  that  rumors  were  afloat  in 
tihat  community  in  regard  to  said  fire  being  of  an  incendiary  origin,  and  with 
wliich  the  plaintiffs^  names  were  connected,  Mr.  Turner  desired  to  make  some 
further  inquiry  before  making  a  final  adjustment;  that  plaintiffs  requested 
Mr.  Turner  to  make  a  full  and  thorough  examination,  and  satisfy  himself  as 
to  the  cause  and  origin  of  the  fire;  that  they  were  ready  and  willing  to  make 
a  sworn  statement  relative  to  said  fire,  and  the  property  damaged  and  de- 
stroyed, which,  in  their  opinion,  when  made,  would  be  much  greater  in  amount 
and  value  than  w^is  shown  by  said  schedule.  Against  the  objection  and  ex- 
ception of  the  defendant,  both  of  the  plaintiffs  were  permitted  to  testify  that 
on  the  occasion  of  the  aforesaid  visit,  and  in  reply  to  their  declaration  of  a 
willingness  to  make  a  sworn  statement,  Mr.  Turner  said  to  them  that  he  was 
satisfied  ttiat  property  to  the  full  amount  of  the  insurance  had  been  destroyed, 
and  that  no  statement  in  writing,  sworn  to,  was  required  of  them,  and  that 
he  would  see  them  again  relative  to  said  adjustment  in  a  very  short  time;  that 
when  Mr.  Turner  left  he  carried  away  with  him  the  schedule  of  property 
which  plaintiffs  had  prepared  as  aforesaid,  and  upon  which  the  valuations 
agreed  as  aforesaid  had  been  carried  out.  The  plaintiffs  did  not  again  see 
Mr.  Turner  until  July,  1887,  and  after  suit  was  brought.  The  defendant  in- 
sisted that  the  plaintiffs  were  not  entitled  to  recover,  and  that  a  verdict  should 
be  directed  for  the  defendant  for  the  following  reasons:  (1)  Because  the 
property  was  incumbered  by  the  mortgage  to  Orinda  Eames  of  July  2,  1870, 
to  the  amount  of  $800,  to  secure  the  note  of  that  amount,  payable  in  five 
years  from  the  date  last  aforesaid,  which  said  note  and  mortgage  have  never 
been  paid  and  discharged.  (2)  Because  at  the  time  the  application  for  the 
insurance  was  made,  and  upon  whicli  the  defendant  company  issued  the  pol- 
icy upon  which  this  suit  is  brought,  she,  the  said  plaintiff,  represented  that 
the  property  insured  was  not  incumbered,  when  in  fact  the  plaintiffs  had  ex- 
ecuted the  mortgage  aforesaid,  and  had  not  paid  the  same,  and  had  no  rea- 
son to  believe  but  what  said  mortgage  was  a  valid  and  subsisting  claim  and 
mortgage  at  the  time  said  application  for  insurance  was  made.  (3)  Because 
the  plaintiffs  did  not  render  to  the  defendant,  within  30  days  after  the  fire,  a 
particular  statement  of  the  loss,  signed  and  sworn  to  by  the  assured,  as  is  re- 
quired by  paragraph  3  of  the  sixth  subdivision  of  the  policy  and  contract  of 
insurance;  and,  further,  that  the  jury  should  be  charged  that  the  rendering 
of  such  a  statement,  sworn  to  by  the  assured,  was  a  condition  precedent  to 
the  plaintiffs*  right  to  recover.  (4)  That  to  constitute  a  waiver,  or  in  other 
words,  to  justify  the  jury  in  finding  that  the  defendant  had  waived  the  re- 
quirement of  proof  of  loss,  as  specified  in  the  policy,  they  must  be  satisfied 
that  such  requirement  was  waived  by  a  party  having  authority  so  to  do,  and 
that  such  party  intentionally  and  understandingly  relinquished  a  well-known 
right,  that  is,  the  performance  of  a  condition  which  the  company  had  a  right 
to  insist  upon.  The  following  was  a  part  of  the  policy:  "  L.  Warranty  of  the 
Assured,  The  assured,  by  the  acceptance  of  this  policy,  hereby  warrants  that 
any  application,  survey,  plan,  sUitement,  or  description,  connected  with  pro- 
curing this  insurance,  or  contained  in  or  referred  to  in  this  policy,  is  true, 
and  shall  be  K  part  of  this  policy;  that  the  assured  has  not  overvalued  the 
property  herein  described,  nor  omitted  to  state  to  this  company  any  informa- 
tion material  to  the  risk;  and  this  company  shall  not  be  bound,  under  this 
policy,  by  any  act  of,  or  statement  made  to  or  by,  any  agent  or  other  person, 
which  is  not  contained  in  this  policy,  or  in  any  written  paper  above  men- 
tioned. It  is  also  a  part  of  this  warranty  that  if  this  policy  shall  be  continued 
by  renewal  it  shall  be  considered  as  continued  under  the  original  representa- 
tions; and  that  any  change  in  the  risk,  not  made  known  to  this  company  at 
the  time  it  is  so  continued,  shall  render  this  policy  void." 
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Watei^man,  Martin  cfe'  ffitt  aind  8.  T,  Davenport,  for  plaintiffs,  ffaskins 
<&  Stoddard,  for  defendant 

Tait,  J.  1.  The  defendant  objected  to  an  Inquiry  of  a  witness  upon  the 
subject  of  damages.  Conceding  the  question  to  have  been  improper,  the  ex- 
ceptions do  not  show  that  it  was  answered.  To  avail  the  defendant,  it  must 
so  appear,  and  that  the  answer  was  prejudicial  to  it.  Carpenter  v.  Corinth, 
58  Vt.  214,  2  Atl.  Rep.  170. 

2.  The  assured  warranted  that  there  was  no  incumbrance  upon  the  prop- 
erty. Tliere  was  then  upon  record  an  undischarged  mortgage  for  $800.  with 
accrued  annual  interest  for  16  yeai*s.  The  plaintiffs  claim  that  the  presump- 
tion of  payment  applied,  15  years  having  then  elapsed  since  the  date  of  the 
note  and  mortgage.  The  note  matured  in  July,  1875,  and  it  was  at  the  latter 
date  that  the  15  years  began  to  run,  so  as  to  afford  a  presumption  of  payment 
from  lapse  of  time.  The  15  years  have  not  yet  expired;  the  presumption, 
therefore,  did  not  arise. 

%,  Was  the  undischarged  mortgage  an  incumbrance,  within  the  meaning 
of  an  insurance  contract?  It  has  sometimes  been  so  held,  ( Warner  v.  Assur- 
ance Co.,  21  Conn.  444;  Muma  v.  Insurance  Co.,  22  U.  C.  Q.  B.  214;)  but  we 
think  the  doctrine  generally  prevails  that,  if  the  mortgage  debt  has  been  paid, 
the  undischarged  mortgage  is  not  an  incumbrance,  (Merrill  v.  Insurance  Co,, 
73  N.  Y.  452;  Hawkes  v.  Insurance  Co.,  11  Wis.  188,  as  cited  in  Bates  Dig. 
Fire  Ins.  p.  256,  §  30;)  and  we  so  hold. 

4.  The  assured  warranted  that  they,  at  the  time  of  the  contract,  had  "not 
omitted  to  state  to  the  company  any  information  material  to  the  risk."  The 
undischarged  mortgage  was  held  by  Mrs.  Eames,  and  she  had,  prior  to  that 
time,  secretly  and  voluntarily  destroyed  the  note;  but  the  assured  had  not 
been  informed  of  that  fact,  so  that  they  must  have  believed  that  the  mortgage 
debt  was  then  a  valid,  subsisting  lieu  upon  the  property.  Ko  payment  had 
been  made  on  either  the  principal  or  interest.  The  more  important  question 
in  respect  to  the  mortgage  is  whether  the  failure  to  state  to  the  company  that 
they  believed  the  property  was  mortgaged  was  not  an  omission  to  state  infor- 
mation material  to  the  risk.  Statements  as  to  incumbrances  are  material. 
They  are  made  so  by  the  policy.  They  have  regard  to  the  risk.  The  object 
of  inquiry  in  respect  thereto  is  to  ascertain  the  interest  of  the  applicant  in  the 
property,  so  that  the  insurer  can  take  into  consideration  the  Interest  the  ap- 
plicant has  in  Its  preservation.  He  may  have  none,  so  that  fire  may  occur 
from  his  neglect,  or  his  active  participation  in  its  origin.  The  value  of  the 
property  burned,  as  found  by  the  jury,  was  8837.  It  was  insured  for  $1,350; 
$900  upon  the  buildings,  the  remainder  upon  their  contents.  The  real  estate 
was  mortgaged  for  more  than  $1,600,  as  the  plaintiffs  then  believed.  Had 
the  mortgage  debt  still  existed,  the  statute  barred  any  recovery  upon  the 
notes,  and  the  policy  was  not  payable  to  the  mortgagee  in  case  of  loss.  If  the 
buildings  did  not  burn,  the  property  would  be  held  by  the  mortgagee;  if  they 
did,  the  assured  would  receive  their  value,  as  the  avails  of  the  policy  would 
belong  to  them.  The  moral  hazard  was  exactly  the  same  if  they  believed  the 
property  mortgaged  as  it  would  have  been  had  the  mortgage  in  fact  existed. 
We  think  that  when  they  failed  to  state  the  fact  that  they  believed  the  prop- 
erty was  mortgaged  they  omitted  to  state  information  material  to  the  risk. 
At  least,  their  failure  was  evidence  from  which  that  fact  might  have  been 
found.  We  have  no  occasion  to  pass  upon  the  point  of  whether  this  was  a 
question  for  the  court  or  jury.  If  it  was  a  question  of  law,  the  court  should 
have  complied  with  the  second  request;  if  of  fact,  it  should  have  submitted  it 
to  the  jury  with  proper  instructions.  The  question,  under  the  claim  of  the 
defendant  and  the  evidence,  was  in  the  case,  and  should  have  been  disposed 
of  either  as  one  of  law  or  fact,  and  was  saved  by  the  exception  to  the  charge 
raised  bv  the  second  request. 
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5«  By  paragraph  3  of  the  sixth  condition  of  the  policy  it  was  the  duty  of  the 
assured,  in  case  of  loss,  to  furnish  the  defendant,  within  30  days,  a  statement 
of  the  loss,  signed  and  sworn  to.  It  is  conceded  that  no  statement  was  fur- 
nished. It  was  a  condition  precedent  to  a  recovery,  as  it  was  so  provided  by 
the  terms  of  the  policy.  Donahue  v.  Insurance  Co.,  56  Yt.  374.  That  the 
proofs  of  loss  may  be  waived  by  the  company  is  unquestioned.  Findeisen  v. 
Insurance  Co.,  57  Yt.  520.  .  The  plai utiles  claimed  upon  trial  that  the  proofs 
of  loss  were  waived.  Tlie  jury  so  found.  The  evidence  upon  which  this 
finding  was  based  was  the  testimony  of  the  plaintiffs,  as  to  the  declarations  of 
Turner  and  Cudworth,  who,  as  the  plaintiffs  claim,  were  acting  as  the  agents 
of  the  defendant.  Turner  was  the  general  agent  of  the  defendant,  having 
supervision  of  all  its  affairs,  and  its  adjuster  of  losses;  and.  unless  restricted 
in  his  authority,  the  plaintiffs  having  notice  thereof,  we  think  had  all  the 
power  of  the  company,  in  the  settlement  of  a  loss*  to  waive  any  of  the  condi- 
tions of  the  policy. 

6.  Cudworth  was  the  local  agent  of  the  company,  with  power  to  receive 
proposals  for  insurance,  fix  rates  of  premium,  and  issue  policies.  It  does  not 
appear  that  he  was  ever  held  out  by  the  defendant  as  possessing  any  other  au- 
thority, or  ever  acted  in  the  settlement  of  losses.  We  think  he  had  no  author- 
ity to  waive  that  condition  of  the  policy  requiring  a  sworn  statement  in  the 
settlement  of  a  loss,  although  he  might,  unless  restricted,  waive  conditions 
concerning  the  issuance  of  a  policy*  or  any  tiling  apparently  within  the  scope 
of  his  authority,  in  the  business  committed  to  him.  We  recognize  the  full 
force  of  the  rule  as  to  the  liability  of  the  principal  for  the  acts  of  an  agent,  as 
stated  in  Insurance  Co,  y.  Wilkinson,  13  VVall.  222,  **that  the  powers  of  an 
agent  Hxe  prima  facie  co-extensive  with  the  business  intrusted  to  his  care,  and 
will  not  be  narrowed  by  limitations  not  communicated  to  the  person  with 
whom  he  deals.  The  settlement  of  losses  was  no  part  of  the  business  of  Cud- 
worth; he  was  not  for  that  purpose  the  defendant's  agent.  Bowlin  v.  Insur* 
ance  Co,,  (Minn.)  31  N.  W.  Rep.  859;  Kyte  v.  Assurance  Co.,  (Mass.)  10  N. 
E.  Bep.  518.  The  jury  were  at  liberty,  under  the  charge,  to  find  a  waiver 
from  the  declarations  of  either  Turner  or  Cudworth.  If  they  found  it'from 
those  of  the  latter,  it  was  error,  as  he  possessed  no  authority  to  waive  a  sworn 
statement;  and,  as  the  waiver  may  have  been  found  from  the  illegal  testi- 
mony, there  was  error  in  this  branch  of  the  case,  irrespective  of  the  question 
of  the  authority  of  Turner. 

7.  Having  held  that  Turner  had  authority  to  waive  any  condition  of  the 
policy,  the  question  remains  whether  he  could  do  so  save  in  the  manner  pro- 
vided by  the  contract.  One  condition  of  the  policy  is  that  no  oQicer,  agent, 
or  representative  of  the  company  should  be  held  to  have  waived  any  of  the  . 
conditions  of  the  policy,  unless  such  waiver  was  indorsed  on  the  policy.  This 
provision  was  a  valid  one,  binding  upon  the  parties,  and  effect  should  be 
given  to  it.  While  the  defendant  could  give  its  oral  consent  to  a  waiver  of 
the  statement,  no  ofticer,  agent,  or  representative  could  consent  unless  the 
consent  was  indorsed  on  the  policy.  This  point  we  think  well  taken.  In 
Caniyan  v.  Insurance  Co,,  53  Yi^.  418,  the  contract  provided  that  no  agent 
was  empowered  to  waive  any  of  its  conditions  without  special  authority,  etc., 
and  it  was  held  that  this  term  referred  to  special  agents,  not  general  ones, 
and  the  case  notes  the  distinction  between  the  two;  here  the  limitation  is 
upon  the  authority  of  any  otiicer,  agent,  or  representative.  If  Turner  was  not 
an  ofilcer,  he  was  certainly  a  representative;  and  his  want  of  authority  to 
waive  any  condition,  unless  by  writing,  indorsed  on  the  policy,  was  brought 
to  the  knowledge  of  the  plaintiff  by  the  contract  itself;  and,  where  an  agent's 
acts  are  in  excess  of  such  authority,  the  principal  is  not  bound.  Insurance 
Co,  v.  Wilkinson,  supra;  Packard  v.  Insurance  Co,,  (Me. J  15  Ins.  Law  J. 
475.  Where  an  agent  has  apparent  authority  to  do  an  aci,  his  principal  is 
bound;  and,  if  the  latter  claims  that  the  act  is  in  excess  of  the  agent's  real 


Digitized  by 


Google 


Yt}  SMITH  V.  NIAGARA   FIRS  INS.  00.  867 

aathority,  he  should  show  actual  notice  to  the  party  with  whom  he  deals.  In 
the  case  at  bar  the  law  presumes  notice.  It  is  a  part  of  the  contract.  The 
plaintiffs  agreed  to  it.  Why  should  they  be  released  from  it?  In  Walsh  v. 
Insurance  Co,,  73  N.  Y.  5»  the  court  were  caUed  upon  to  meet  a  question  sim- 
ilar to  the  one  involved  here,  and  they  said:  "The  company  could  itself  dis- 
pense with  this  condition  by  oral  consent  as  well  as  by  writing;  and  Carpen- 
ter, (the  agent,)  unless  specially  restricted,  would  have  possessed,  in  this  re- 
spect, the  power  of  the  principal.  But  the  policy  contains  the  provision  that 
no  agent  of  the  company  shall  be  deemed  to  have  waived  any  of  the  terms  and 
conditions  of  the  policy,  unless  such  waiver  is  indorsed  on  the  policy  in  writ- 
ing. This  is  a  plain  limitation  upon  the  power  of  agents,  and  can  mean  noth- 
ing less  than  that  agents  shall  not  have  the  power  to  waive  conditions  except 
in  one  mode,  viz.,  by  an  indorsement  on  the  policy.  The  plaintiff  is  pre- 
sumed to  have  known  what  the  contract  contained,  and  the  proof  tends  to  the 
conclusion  that  this  provision  was  brought  to  his  notice.  He  saw  fit,  how- 
ever, to  accept  the  assurance  of  the  agent  that  an  entry  in  the  register  was 
sufficient.  It  is  difficult  to  see  how,  upon  the  law  of  contracts  and  agency, 
the  plaintiff  can  recover.  The  entry  in  the  register  was  not  an  indorsement 
on  the  policy.  The  oral  consent  was  an  act  in  excess  of  the  known  au- 
thority of  the  agent.  The  provision  was  designed  to  protect  the  company 
against  collusion  and  fraud,  and  the  dangers  and  uncertainty  of  oral  testi- 
mony. The  case  seems  to  be  a  hard  one  for  the  plaintiffs,  but  courts  cannot 
make  contracts  for  parties,  nor  can  they  dispense  with  their  provisions." 
The  same  court,  in  Marvin  v.  Insurance  Co.,  85  N.  Y.  278,  in  disposing  of 
an  analogous  question,  said:  *'Here  the  policy  in  plain  terms  denied  to  any 
agent,  local  or  general,  the  power  to  waive  conditions;  reserved  that  author- 
ity solely  to  the  head  office  and  some  officer  of  the  company  there;  and  gave 
notice  to  the  assured,  upon  the  face  of  his  policy,  of  the  existence  of  this  re- 
striction. Henkle,  therefore,  had  no  power  to  waive  payment."  The  same 
rule  has  been  followed  in  Massachusetts.  Forbes  v.  Insurance  Co,,  9  Cusb. 
470.  In  Bank  v.  Insurance  Co,,  11  Cush.  265,  under  a  like  limitation,  an 
agent  took  the  policy,  made  a  memorandum  on  a  book,  and  told  the  assured 
that  it  was  the  same  as  if  indorsed  on  the  policy.  The  court  held  that  the 
policy  was  void.  In  Hale  v.  Insurance  Co,,  6  Gray,  169,  the  policy  prohib- 
ited previous  insurance  without  the  consent  of  the  president  in  writing.  It 
was  held  that  the  policy  was  invalid,  although  the  jury  found  an  oral  consent 
by  the  president.  The  same  question  arose  in  the  late  case  of  Kyte  v.  Assur- 
ance Co.,  supra.  After  discussing  the  question  of  the  agent's  authority,  the 
court  said:  "Even  if  the  agent  had  the  fullest  authority,  could  the  conditions 
of  the  policy  be  waived  other  than  in  the  manner  in  which  they  provide  for  • 
such  waiver?  The  company,  which  has  seen  lit  to  prescribe  that  the  terms 
and  conditions  of  its  policy  shall  only  be  waived  by  Its  written  or  pnnted  as- 
sent, has  prescribed  only  a  reasonable  rule,  to  guard  against  the  uncertainties 
of  oral  evidence,  and  by  this  the  assured  has  assented  to  be  bound."  If,  in 
this  case.  Turner,  by  consenting  orally  to  a  waiver  of  the  proofs  of  loss,  can 
estop  the  defendant  from  raising  this  defense,  then  the  clause  of  the  contract 
requiring  the  waiver  of  a  condition  to  be  indorsed  on  the  policy  is  rendered 
nugatory.  No  one  can  successfully  contend  that  the  company  has  not  the 
right  to  restrict  the  power  of  its  agents;  and,  when  such  power  is  limited,  is 
there  any  good  reason  why  such  limitation  should  not  bind  the  assured?  The 
plaintiffs  cannot  rely  upon  their  ignorance  of  the  terms  of  their  contract. 
Certainly  not,  in  the  absence  of  fraud,  and  none  is  claimed  in  this  case.  In 
the  late  case  of  Cleaver  v.  Insurance  Co,,  32  N.  W.  liep.  660,  the  supreme 
court  of  Michigan  concluded  an  opinion  in  a  case  involvmg  the  question  as 
follows:  "When  the  policy  of  insurance,  as  in  this  case,  contains  an  express 
limitation  upon  the  power  of  the  agent,  such  agent  has  no  legal  right  to  con- 
tract, as  agent  of  the  company,  with  the  insured,  so  as  to  change  the  condi- 
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tions  of  the  t)olloy,  or  to  dispense  with  the  performance  of  any  essential  req- 
uisite contained  therein,  either  by  parol  or  writing;  and  the  holder  of  the  pol- 
icy is  estopped,  by  accepting  the  policy,  from  setting  up  or  relying  upon  pow- 
ers in  the  agent  in  opposition  to  limitations  and  restrictions  in  the  policy." 
To  bind  the  defendant  by  a  waiver  of  the  proofs  of  loss,  it  should  have  been 
indorsed  on  the  policy. 
Judgment  reversed,  and  cause  remanded. 


(60  vt.  702) 

Glabk  tj.  Glidden  et  al.^ 
(Supreme  Cowrt  of  Vermont.    Washington.    October  2, 1888.) 

1.  License — FRoai  Individuai/— By  Parol — ^Revooabilitt — Equitable  Estoppel. 

A  parol  license  to  lay  an  aqueduct  to  a  spring  of  water  on  one's  land  is  irrevoca- 
ble during  the  existence  of  tne  aqueduct;  and  a  court  of  equity,  on  tbe  ground  of 
equitable  estoppel,  will  protect  the  licensee  in  the  use  of  the  aqueduct,  and  will 
^rant  and  continue  an  injunction  restraining  the  owner  of  the  spring  from  inter- 
fering with  the  aqueduct  until  its  decay. 

a.  Same. 

And  the  licensee  has  the  right  to  make  such  repairs  on  the  aqueduct  as  may  be 
necessary  to  keep  it  usable,  but  not  such  as  in  any  just  sense  would  amount  to  a  re- 
newal of  the  aqueduct. 

Appeal  from  chancery  court,  Washington  county;  before  Justice  Powers. 

Bill  in  chancery.  Heard  on  the  pleadings  and  a  special  master^s  report, 
September  term,  1886.  Decree  for  the  oratrix,  and  that  the  injunction  be 
continued  in  force  during  the  existence  of  the  aqueduct.  The  case  appears 
in  the  opinion  of  the  court. 

7.  P.  Lamsout  for  oratrix. 

The  oratrix  entered  upon  the  land  of  the  defendant,  and  put  down  her  aque- 
duct, by  reason  of  a  license  given  to  her  by  the  defendant.  Therefore  the  de- 
fendant had  no  right  to  disturb  her  in  the  use  of  the  aqueduct  until  she  had 
received  the  full  benefit  of  the  expenditure  in  putting  it  down.  The  oratrix 
has  expended  ^00  on  the  aqueduct,  with  full  knowledge  of  the  defendant. 
He  is  estopped  from  interfering  with  the  water  until  she  had  had  the  full 
benefit  of  the  expenditure.  Allen  v.  Fiske,  42  Yt.  462;  Prince  v.  Case,  10 
Conn.  375;  Benedict  v.  Benedict,  5  Day,  469;  Sampson  v.  Bumside,  13  N. 
H.  264;  Woodbui-y  v.  Parshley,  7  N.  H.  287;  Cowles  v.  Kidder,  24  N.  H.  367; 
Carleton  v.  Hedington,  21  N.  H.  291;  Bridge  v.  Bragg,  11  N.  H.  102;  Win- 
ter  V.  Brocktoell,  8  East,  308;  Liggins  v.  Inge,  7  Bing.  682. 

.    S.  C.  Shurtleff,  for  defendants. 

The  oratrix  claims  that  although  she  has  not  made  out  her  case  as  claimed, 
still  she  has  shown  enough  to  amount  to  a  parol  license  to  ]ay  the  aqueduct 
and  take  the  water;  and,  that,  having  laid  tlie  aqueduct  at  large  expense,  the 
license  is  irrevocable,  and  that  she  is  entitled  to  an  injunction  prohibiting  the 
defendants  from  interfering  with  the  flow  of  water  therein  while  the  aqueduct 
lasts.  In  view  of  this  claim,  it  becomes  necessary  to  inquire  whether  this  in- 
terest J9he  claims  is  an  interest  in  lands,  and  whether  it  is  based  upon  a  val- 
uable consideration.  There  is  no  claim  that  she  paid  any  consideration  for 
this  right  or  interest,  and  there  is  no  doubt  but  that  it  is  an  interest  in  lands. 
Hall  V.  Chaffee,  13  Vt.  150.  The  case  of  Allen  v.  Fiske,  42  Vt.  462,  does 
not  aid  in  the  solution  of  the  question.  The  different  states'  decisions  on  this 
question  are  not  uniform;  Pennsylvania,  Ohio,  Indiana,  and  Iowa  holding 
parol  licenses  irrevocable,  while  most  of  the  other  states  hold  to  the  contrary. 
Ail  of  the  decisions  agree  that  the  license  is  a  justification  for  the  acts  done 
under  the  license.    The  later  decisions  hold  as  follows:   "The  more  recent  de- 

^Keported  by  Senter  &  Kemp^  Esqs.,  of  the  Montpeller  bar. 
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cisions  and  the  weight  of  authority  are  to  the  effect  that»  both  at  law  and  in 
equity,  the  doctrine  that  an  executed  license  is  irrevocable  is  confined  to  those 
licenses  under  which,  when  executed,  it  cannot  be  claimed  that  any  estate  or 
interest  in  lands  passes,  and  to  licenses  which  are  given  upon  a  valuable  con- 
sideration." Gould,  Waters,  §  323,  p.  529;  Houston  v.  Laffee,  46  N.  H.  505; 
Dodge  v.  McCUntock,  47  IT.  ft.  386;  Hill  v.  Cutting,  113  Mass.  107;  Tron 
Co.  v.  Wright,  32  N.  J.  Eq.  248;  Washb.  Easem.  28;  2  Araer.  Lead.  Cas. 
682-706;  God.  Easem.  90,91;  Morse  v.  Copeland,  2  Gray.  302;  De  Haro  v. 
U.  S„  5  Wall.  599.  In  those  states  in  which  it  Is  held  that  parol  licenses  are 
irrevocable,  the  decisions  all  rest  upon  the  ground  that  the  defendant  is  es- 
topped by  his  conduct  from  revoking,  and  that  it  is  a  fraud  upon  the  other 
party.  If  this  doctrine  is  applied  to  the  present  case,  no  such  facts  are  found 
as  warrant  an  estoppel,  much  less  that  the  defendant  has  acted  in  bad  faith. 
He  refused  to  convey  the  right  by  deed,  never  has  been  paid  anything,  and 
has  expended  time  and  labor  in  the  belief  that  he  was  to  be  paid. 

Tyler,  J.  The  material  facts  reported  by  the  master  are  that  the  oratrix 
and  defendant  owned  adjoining  farms  in  Cabot;  that  the  oratrix  was  about  to 
lay  an  aqueduct  from  a  small  and  insufficient  spring  on  her  farm  to  her  farm 
buildings,  when  she  had  a  conversation  with  the  defendant,  in  which  he  told 
her  there  was  a  good  chance  for  her  to  take  water  from  a  large  spring  on  his 
farm,  about  the  same  distance  from  the  oratrix'  buildings  as  her  own  spring. 
The  defendant  was  making  no  use  of  the  water,  and  told  the  oratrix  that  it 
was  not  benefiting  him,  and  she  might  take  it  if  she  wanted  it.  The  master 
finds  that  the  parties  understood  they  had  made  an  agreement  by  which  the 
oratrix  was  to  take  water  from  the  defendant's  spring,  but  that  they  misun- 
derstood each  other  as  to  the  terms  of  the  agreement;  the  oratrix  supposing 
she  was  to  have  the  water  for  nothing,  while  the  defendant  understood  that 
she  was  to  pay  him  at  least  nominal  rent,  so  that  she  would  not  acquire  title 
by  possession.  No  sum  or  price  was  named  as  rent.  The  oratrix  had  a  ditch 
dug  for  her  aqueduct;  but,  before  having  the  logs  laid,  she  saw  the  defend- 
ant again,  and  told  him  she  would  like  some  kind  of  a  writing  from  him;  but 
he,  understanding  that  she  desired  a  deed,  declined  to  give  it, — saying  that 
she  required  no  writing,  and  that  she  could  take  the  water  just  as  well  with- 
out as  with  one.  The  oratrix  then  had  the  aqueduct  laid,  100  rods  of  which 
ran  through  lands  of  the  defendant.  After  the  logs  were  laid  the  pressure  of 
the 'water  upon  them  was  found  so  great  that  for  a  portion  of  the  distance 
they  had  to  be  taken  up  and  iron  pipes  laid  in  their  stead.  All  this  was  done 
with  the  defendant's  knowledge  and  consent.  The  entire  expense  of  the  aque- 
duct was  S400.  The  defendant  constructed  a  fence  around  the  spring  for  its 
protection,  and  permitted  the  oratrix,  without  objection,  to  use  the  water  for 
the  space  of  three  years,  when  he  notified  her  that  she  must  pay  something 
for  the  use  of  the  spring  to  prevent  her  getting  title  by  possession.  She  re- 
plied she  had  already  got  it,  and  refused  to  pay  anything;  whereupon  the  de- 
fendant cut  off  the  water,  which  was  the  cause  of  this  suit.  It  is  further 
found  that  before  this  suit  was  brought  the  defendant  conveyed  his  farm  to 
the  other  two  defendants,  who  are  his  sons,  and  who  took  the  title  thereto 
with  full  knowledge  of  the  oratrix'  claim  to  a  right  in  the  spring.  It  is  also 
found  that  the  right  to  take  the  water  and  to  have  the  spring  properly  fenced 
by  the  defendant,  together  with  a  right  to  enter  upon  defendant's  land  to  re- 
pair the  aqueduct,  is  worth  $50,  or  an  annual  rental  of  $3.  Also  that  the 
taking  of  the  water  by  the  oratrix  was  of  no  benefit  or  advantage  to  the  de- 
fendant. The  oratrix  put  in  her  aqueduct,  and  incurred  large  expense  about 
the  same,  not  as  a  trespasser,  but  by  the  defendant's  license.  It  is  insisted 
by  her  that  the  license,  having  been  executed  on  her  part,  was  either  irrevo- 
cable, or  could  only  be  revoked  after  she  had  received  the  full  benefit  of  hex 
expenditure.    The  defendant,  on  the  other  hand,  claims  that  the  right  to  the 
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water  of  the  spring  was  an  interest  In  the  realty,  and  that  the  doctrine  that 
executed  licenses  are  irrevocable  is  confined  to  those  cases  in  which  no  inter- 
est in  land  passes,  and  to  licenses  that  are  given  on  a  valuable  consideration. 

A  license  is  defined  to  be  an  authority  given  to  do  some  act,  or  a  series  of 
acts,  on  the  land  of  another,  without  passing  any  interest  in  the  land,  {Cook 
V.  Steams,  11  Mass.  537;  1  Washb.  Real  Prop.  398;)  while  an  easement  is  a 
right  in  the  owner  of  one  parcel  of  land,  by  reason  of  such  ownei*ship,  to  use 
the  land  of  another  for  a  specific  purpose,  not  inconsistent  with  a  general 
property  in  the  owner. — a  right  which  one  proprietor  has  to  some  profit,  ben- 
efit, or  beneficial  use,  out  of,  in,  or  over  the  estate  of  another  proprietor. 
Pomeroy  v.  Mills,  3  Vt.  279;  2  Washb.  Real  Prop.  25. 

The  grant  of  an  easement  does  not  pass  the  realty  to  the  grantee.  It  con- 
veys an  interest  in  the  realty,  it  is  true;  but  that  interest  consists  of  a  right  of 
use,  like  a  way  over  land,  or  a  right  of  aqueduct  or  drainage  through  it, 
while  the  general  property  remains  in  the  grantor.  It  is  well  settled  that  an 
easement  must  pass  by  deed  or  by  prescription,  while  a  mere  license  to  do  a 
particular  act  or  a  series  of  acts  on  the  lands  of  the  licensor  may  be  by  parol ; 
and  yet  Washburn  (page  398)  says  that  a  license  may  be  and  often  is  coupled 
with  a  grant  of  some  interest  in  the  land  itself.  It  is  apparent  that  the  dis- 
tinction between  an  easement  and  a  parol  license  cannot  always  be  main- 
tained, either  in  respect  to  the  extent  of  the  privilege  or  its  duration.  In  3 
Kent,  Comm.  592,  it  is  said  that  the  distinction  is  quite  subtle,  and  that  it 
becomes  difiicult  in  some  of  the  cases  to  discern  a  substantial  difference  be- 
tween them.  The  defendant's  spring  of  water  was  a  part  of  his  realty,  and 
the  right  claimed  by  the  oratrix  is  a  right  in  the  realty,  together  with  an  ease- 
ment from  the  spring  through  the  defendant's  land  to  her  own  land.  The 
question,  therefore,  is  whether  this  license,  resting  wholly  in  parol,  had  any 
validity;  whether  it  was  revocable  at  any  time  at  the  defendant's  option,  even 
after  the  licensed  act  had  been  fully  executed  by  the  oratrix.  It  is  clear  that 
an  interest  in  land  cannot  be  conveyed  by  parol,  nor  can  an  easement  be 
created  except  by  deed,  (Ang.  Water-courses,  §§  168-173;)  that  licenses  which 
in  their  nature  amount  to  the  granting  of  an  estate  for  ever  so  short  a  time 
are  not  good  witiiout  deed,  {Cook  v.  Steai-ns,  supra;  Hewlins  v.  Shippam,  5 
Barn.  &  C.  2211,  7  Dowl.  &  R.  783;)  and  that  a  parol  license,  which,  if  given 
by  deed,  would  create  an  easement,  is  revocable  although  executed  by  the 
licensee.  As  was  said  by  Parker,  0.  J.,  in  Cook  v.  Steams:  **A  perma- 
nent right  to  hold  another's  land  for  a  particular  purpose,  and  to  enter  upon 
it  at  all  times  without  his  consent,  is  an  important  interest,  which  ought  not 
to  pass  without  writing,  and  is  the  very  object  provided  for  by  the  statute." 
The  defendant's  counsel  relies  upon  the  above  authorities,  and  upon  the 
statement  of  the  law  in  Gould,  Waters,  §  323,  that  "the  more  recent  decis- 
ions and  the  weight  of  authority  are  to  the  elTect  that,  both  at  law  and  in 
equity,  the  doctrine  that  an  executed  license  is  Irrevocable  is  confined  to  those 
licenses  under  which,  when  executed,  it  cannot  be  claimed  that  any  estate  or 
interest  in  lands  passes,  and  to  licenses  which  are  given  upon  a  valuable  con- 
sideration. In  Houston  v.  Laffee,  46  N.  H.  505,  the  court  said  that  while  it 
had  been  held  that  where  a  license  became  executed  by  an  expenditure  in- 
curred it  is  either  irrevocable  qr  cannot  be  revoked  without  remuneration,  on 
the  ground  that  a  revocation  would  be  fraudulent  and  unconscionable,  yet  the 
more  recent  decisions  sustain  the  doctrine  that  the  license  is  in  all  cases  re- 
vocable so  far  as  it  remains  unexecuted,  or  so  far  as  any  future  enjoyment  of 
the  easement  is  concerned."  Redfield,  J.,  in  his  note  to  his  opinion  in 
Hall  V.  Chaffee,  13  Vt.  150,  recognizes  this  to  be  the  law.  The  courts,  both 
in  this  country  and  in  England,  have  held  variously  upon  this  subject.  Aa 
was  said  by  the  vice-chancellor  in  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248:  "The 
adjudications  upon  this  subject  are  numerous  and  discordant.  *Taken  in  their 
abrogate,  they  cannot  be  reconciled;  and,  if  an  attempt  should  be  made  to 
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arrange  them  into  harmonious  groups*  I  think  some  of  them  would  be  found 
to  be  so  eco'ntric  in  their  application  of  legal  principles,  as  well  as  in  their 
logical  deductions,  as  to  be  impossible  of  classitication. "  In  the  case  last  cited, 
it  was  held  that  a  contract  giving  a  party  an  exclusive  right  to  dig  ore  in  cer- 
tain lands,  no  estate  or  interest  in  the  lands  being  granted,  is  a  license,  and 
not  a  grant  or  demise.  The  vice-chancellor  quotes  from  numerous  cases  wherein 
it  is  held  that  a  license  is  a  mere  personal  privilege;  that  even  where  money 
had  been  paid  for  it  it  is  revocable  at  law,  at  the  pleasure  of  the  licensor;  tliat 
the  death  of  either  of  the  parties  will  terminate  it;  tliat  even  when  under  seal 
the  licensor  may  revokp  it  at  will;  and  when  it  affects  lands  a  conveyance  of 
them  will  revoke  it.  But  he  adds:  ** These  rules  do  not,  however,  apply  when 
an  interest  is  coupled  witli  the  license,  or  an  interest  is  created  by  an  execu- 
tion of  the  license. "  And  he  lays  down  the  rule  that,  except  in  cases  where 
it  appears  that  the  authority  or  privilege  given  has  been  so  far  executed  that 
its  withdrawal  will  amount  to  a  fraud,  a  license,  whether  created  by  parol  or 
by  writing  under  seal,  is  always  revocable.  The  oratrix  would  be  remediless 
by  the  strict  rules  of  law.  Is  she  entitled  to  equitable  relief  upon  the  facts 
reported?  In  Ang.  Water-courses,  §  318,  it  is  said  that,  in  equity,  licenses 
executed  are  taken  out  of  the  statute  of  frauds ;  and  that  relief  may  be  had  in 
equitable  tribunals  by  the  licensee.  This  Is  not  upon  the  ground  that  the 
right  passes  by  parol  license  or  agreement;  but  that  where  one  party  h^is  exe- 
cuted it  by  payment  or  agreement,  taking  possession  and  making  valuable 
improvements,  the  conscience  of  the  other  is  bound  to  carry  it  into  execution. 
The  author  cites 'the  case  of  Short  v.  Taylor,  2  Eq.  Cas.  Abr.  528,  pt.  3,  where 
one  party  stood  by  and  saw  his  water-course  diverted,  and,  instead  of  pre- 
venting it,  encouraged  the  work,  and  afterwards  brought  bis  action  at  law. 
The  defendant,  on  application  to  the  court  of  chancery,  obtained  an  injunc- 
tion. A  leading  case  is  Rerick  v.  Kem^  14  Serg.  &  R.  267,  where  it  is  held 
that  an  executed  license,  the  execution  of  which  has  involved  the  expenditure 
of  money  or  labor,  is  regarded  in  equity  as  an  executed  agreement  for  valuable 
consideration,  and  as  such  will  l)e  enforced,  even  when  merely  verbal,  and 
relating  to  the  use  or  occupation  of  real  estate.  It  is  urged  in  this  case  that 
the  defendant  was  not  guilty  of  bad  faith  in  interrupting  the  aqueduct.  But 
it  is  not  necessary  that  active  fraud  should  be  found.  Belief  must  be  granted, 
if  at  all,  upon  the  ground  that  the  oratrix  laid  her  aqueduct  by  defendant's 
permission,  and  at  great  expense,  and  that  the  revocation  of  the  license  oper- 
ates as  a  fraud  upon  her.  In  the  case  of  Houston  v.  Laffee^  above  cited,  the  court 
referred  to  several  authorities  to  show  that  when  the  parties  cannot  be  placed 
in  statu  quo  the  court  of  equity  will  grant  relief,  as  in  any  other  case  of  part 
performance  of  a  parol  contract  for  the  sale  of  land,  upon  the  ground  of  pre- 
venting fraud.  Judge  Rbdfield,  in  the  note  before  referred  to,  assigns  the 
same  ground  for  granting  equitable  relief,  and  in  his  opinion  he  says:  "  Doubt- 
less a  parol  license  to  flow  water  back  upon  land,  when  once  executed,  be- 
comes irrevocable,  to  some  extent,  in  equity,  and  this  although  it  may  be  an 
interest  in  land. "  In  Adams  v.  Patrick,  80  Vt.  516,  the  defendant  permitted 
the  orators  to  dig  a  ditch  from  their  mill  through  his  land  to  take  away  the 
waste  water  from  their  wheel-pit,  in  consideration  that  they  would  build  a 
substantial  wall  for  him  along  the  bank  of  the  stream.  In  reliance  upon  this 
permission  the  orators  lowered  their  water  wheel,  dug  a  ditch,  and  incurred 
other  expenses,  and  built  a  wall  for  the  defendant,  though  not  so  substantial 
a  one  as  was  agreed.  Some  year  and  a  half  afterwards  the  defendant  ob- 
structed the  ditch.  Upon  a  bill  being  brought  praying  for  a  specific  perform- 
ance of  the  agreement,  the  court  held  that  there  had  been  a  sufficient  part 
performance  to  take  the  case  out  of  the  statute  of  frauds.  In  that  case  there 
was  a  consideration  for  the  license,  but  the  decision  went  on  the  ground  that 
a  revocation  operated  as  a  fraud  on  the  orators.  See  Stark  v.  Wilder f  36 
Vt.  752.     "Where  one  of  the  two  contracting  parties  has  been  induced  or 
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allowed  to  alter  his  position  on  the  faith  of  such  contract,  to  such  an  extent 
that  it  would  be  fraud  on  the  part  of  the  other  party  to  set  up  its  invalidity, 
courts  of  equity  hold  that  the  clear  proof  of  the  contract,  and  of  the  acts  of 
part  performance,  will  take  the  case  out  of  the  operation  of  the  statute,  if  the 
acts  of  part  performance  were  clearly  such  as  to  show  that  they  are  properly 
referable  to  the  parol  agreement."     Williams  v.  Morris,  95  U.  S.  444. 

In  this  case  there  was  a  dear  agreement  between  the  parties  that  the  oratrix 
should  lay  an  aqueduct.  They  misunderstood  each  other  only  in  regard  to  the 
consideration.  We  think  the  defendant  is  equitably  estopped  from  interfering 
with  the  aqueduct  during  its  existence.  That  should  be  the  duration  of  the 
estoppel  bar,  and  no  use  short  of  that  would  give  the  oratrix  the  full  benefit 
of  her  expenditure.  In  the  earlier  New  Hampsliire  cases  it  was  held  that  a 
license  to  build  a  dam  or  a  bridge  on  another's  land  was  irrevocable  while  the 
structures  continued,  but  might  be  terminated  by  their  decay.  Woodbtut/  v. 
Parshley,  7  N.  H.  237;  Bridge  v.  Bragg,  11  N'  H.  102.  The  case  of  Allen 
V.  Fiske,  42  Vt.  462,  is  similar  in  its  facts  to  the  present  one.  While  the 
court  held  in  that  case  that  the  defendant  had  the  right  of  revocation,  and 
that  the  contract  between  the  parties  was  not  sutHciently  clear  to  warrant  a 
decree  for  specific  performance,  yet,  as  the  orators  laid  the  aqueduct  with  de- 
fendant's permission,  their  right  to  receive  the  full  benefit  of  their  expendi- 
ture by  the  use  of  the  first  aqueduct  while  it  lasted,  before  such  revocation 
would  take  effect,  was  fully  recognized.  It  was  held  that  the  orators  had  not 
a  right,  after  notice  of  revocation,  to  lay  another  aqueduct,, the  first  having 
decayed.  It  seems  that,  at  law,  the  licensor  may  revoke  his  license  at  any 
time,  even  after  the  licensed  act  has  been  executed  that  a  sale  of  the  realty 
upon  which  the  right  rests  is  deemed  to  be  an  act  of  revocatibn,  {Stevefis  v. 
Stevens,  11  Mete.  251;)  and  that  such  license  could  not  be  enforced  against 
the  bona  fide  purchaser  of  the  realty  without  notice.  But  when  the  licensor 
has  stood  by  and  allowed  the  licensee  to  perform  acts  and  spend  money  in  re- 
liance on  his  license,  a  court  of  equity  will  interfere,  and  protect  the  licensee 
in  the  use  of  the  aqueduct  until  its  decay,  on  the  ground  of  equitable  es- 
toppel. 

The  decree  of  the  chancellor  is  afiirmed,  and  cause  remanded  under  a  man- 
date that  the  injunction  remain  in  force  so  long  as  the  present  aqueduct  lasts; 
with  the  right  in  the  oratrix  and  her  heirs  and  assigns,  during  that  time,  of 
repairing  the  same  as  may  be  necessary  to  keep  it  usable,  but  not  with  the 
right  of  making  any  repairs  that  shall  in  any  just  sense  amount  to  a  renewal 
of  the  aqueduct  itself;  on  condition  that  the  oratrix  pay  the  defendant  an  an- 
nual rental  of  three  dollars  while  the  aqueduct  continues,  including  three  dol-  ^ 
lars  for  each  year  since  it  was  laid. 


(60  vt  712)      • 

Chaplin  et  al.  v.  Doty  et  al. 

(Supreme  Court  of  VemKynt.    Rutland.    October  8, 1888.) 

WnxB— Construction— Conditions— Rbpuona^it  Clauses. 

Testator  by  will  gave  and  bequeathed  "■  tho  residue  of  my  estate  to  my  said  grand- 
daughter^  to  be  for  the  proper  use  and  benefit  of  herself  and  heirs  forever;  but  if 
she  shall  not  marry,  or,  marrying,  shall  have  no  issue  living,  then  J  give  and  be- 
queath to  her  the  interest  only  oi  what  may  remain  of  my  estate  after  the  death  of 
her  mother,  to  be  paid  to  her  annually  ♦  ♦  ♦  during  her  natural  life;  but,  if 
my  granddaughter  shall  die  without  lawful  issue  living,  then  I  eive  and  bequeath 
whatever  may  remain  of  my  estate  to  my  relatives, "  etc.  Held  that,  taking  the 
whole  clause  in  view,  testator  did  not  intend  to  qualify  the  absolute  character  of 
the  devise  to  his  granddaughter,  and  that  on  having  lawful  issue  she  was  entitled 
to  the  residue  of  the  estate  absolutely. 

Appeal  from  chancery  court,  Rutland  county;  Rowell,  Chancellor. 
*    Bill  in  chancery  for  the  construction  of  a  will.     Heard  on  the  pleadings. 
It  was  pro  forma  adjudged  and  decreed  that  by  the  true  construction  and 
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meaning  of  the  last  will  and  testament  of  James  McGonnell,  as  set. forth  in 
said  hill,  it  is  the  duty  of  the  orators^  as  trustees,  to  keep  the  residue  of  the 
estate  of  said  James  McConnell  now  in  their  iiands  at  interest,  with  good  and 
sufficient  securities,  during  the  natural  life  of  said  Mary  Helen  Doty,  and  pay 
to  her  annually  the  intei;est  and  income  thereof;  and  at  the  death  of  the  said 
Mary  Helen  Doty,  if  she  leave  lawful  issue  surviving  her,  pay  said  principal 
sum  of  said  residue  to  her  said  issue;  but,  if  she  dies  without  lawful  issue 
surviving  her,  then  said  residue  to  be  distributed,  one-half  to  the  heirs  of 
George  W.  Chaplin,  and  the  other  half  to  the  heirs  of  David  A.  Richardson; 
and  the  orators  are  directed  to  administer  the  trust  reposed  in  them  as  to  the 
residue  of  said  estate  in  accordance  with  this  construction  of  the  said  last 
will  and  testiiment  of  said  James  McGonnell. 

J,  Prout,  for  the  orators. 

The  residue  of  the  estate  consists  ot  money.  That  it  is  personal  property 
affords  us  no  aid  in  the  construction  of  the  language  of  the  bequest,  as  "per- 
sonal property  may  be  subject  to  the  same  modifications  of  ownerstrip  as  real 
estate,  by  way  of  executory  devise."  2  Bedf.  Wills,  654,  note  40;  2  Kent 
Comm.  280.  The  case  stands,  then,  upon  the  language  of  the  bequest,  and 
the  fact  that  Mary  Helen,  now  Mrs.  Doty,  did  survive  her  mother,  and  has 
lawful  issue  living.  She  may  not  have  such  issue  living  at  her  death.  That 
is  uncertain.  In  the  event  that  she  does  not,  then  this  remainder  or  residue 
of  the  estate  goes,  according  to  the  provisions  of  the  will,  to  Chaplin  and 
Richardson,  if  the  bequest  to  them  is  not  void  as  repugnant  to  the  devise  to 
Mary  Helen,  as  some  cases  hold  it  may  be.  In  many  cases  it  is  held  that  the 
intent  of  the  testator  is  to  govern  in  the  construction  of  a  will,  and  that  is 
Stating  the  whole  law  upon  the  subject;  unless,  indeed,  his  intent,  as  mani^ 
tested  in  the  will,  is  in  violation  of  some  unyielding  principle  of  law.  But 
the  difficulty  in  the  case  is,  what  was  the  testator's  intent?  Was  it  that  Mary 
Helen  should  take  this  residue  unconditionally  and  absolutely  upon  having 
lawful  issue  living,  or  did  the  testator  intend  to  restrict  this  bequest  by  the 
subsequent  provisions  of  the  will?  Then  to  whom  shall  this  residue  be  paid, 
or  how  shall  the  orators  administer  their  trust?  The  cases  relating  to  the 
subject,  perhaps,  answer  the  inquiry.  We  can  add  nothing  to  what  is  there 
said.  Hihhard  v.  Hurlhurt,  10  Vt.  178;  Richardson  v.  Paige,  54  Vt.  873; 
Smith  V.  BelU  6  Pet.  68;  Myer  v.  Snow,  24  Reporter,  268;  Freeman  v.  CoiU 
96  N.  Y.  63;  McCloskey  v.  Gleason,  56  Vt.  264;  Randall  v,  Josselyn,  59  Vt. 
557,  10  Atl.  Rep.  577;  In  re  Railvxiy  Co,,  105  N.  Y.  89, 11  N.  E.  Bep.  492; 
Hawk.  Wills,  207. 

/.  C,  Baker,  for  defendants. 

The  court  refused  to  deliver  the  estate  to  Mrs.  Doty  before  issue  was  born. 
Doty  V.  Chaplin,  54  Vt.  361.  In  the  interpretation  of  a  will,  the  purpose  of 
a  court  of  equity  is  to  ascertain  and  give  effect  to  the  intent  of  the  testator, 
and  the  intent  Is  to  be  determined  from  the  words  of  the  will  alone.  Rich- 
ardson V.  Paige,  54  Vt.  373.  The  whole  of  a  will  must  be  construed  to* 
gether,  and  the  intent  of  a  testator  must  prevail.  Casey  v.  Casey,  55  Vt.  518; 
In  re  Cushing's  Will,  58  Vt.  393,  5  Atl.  Rep.  186;  Randall  v.  Josselyn,  59 
Vt.  557, 10  Atl.  Rep.  577.  The  granddaughter  took  an  absolute  estate  under 
the  will.  Stowell  v.  Hastings,  59  Vt.  494,  8  Atl.  Rep.  738.  It  was  given 
for  the  **proper  use  and  benefit  of  herself."  Jones  v.  Bacon,  68  Me.  34; 
Harris  v.  Knapp,  21  Pick.  412.  Whenever  it  is  the  clear  intention  of  the 
testator  that  the  devisee  shall  have  an  absolute  property  in  the  estate  devised^ 
a  limitation  over  must  be  void.  Ide  v.  Ide,  5  Mass.  500;  Jackson  v.  BiUl, 
10  Johns.  19;  2  Redf.  Wills,  278.  There  is,  however,  no  necessary  repug* 
nancy  between  the  clauses  named.  The  whole  will  shows  that  the  testator 
intended  by  this  clause  the  same  meaning  as  though  it  had  been  expressed  in 
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this  way:  But  if  my  granddaughter  Mary  Helen  Eddy  shall  die  without  hay- 
ing had  lawful  issue  living,  then  I  give^  etc.  White  v.  Whiter  52  Conn.  518; 
Coe  T.  James,  9  Atl.  Bep.  392;  In  re  Railway  Co.,  105  N.  T.  89^  11  N.  E. 
Bep.  492. 

FowsRSy  J.  This  bill  is  brought  to  obtain  a  Judicial  construction  of  the 
will  of  James  McConnell.  The  clause  of  the  will  brought  in  question  is  as 
follows:  "And  if  my  granddaughter  Mary  Helen  Eddy  shall  survive  her 
mother,  Laura  C.  Eddy,  and  shall  marry  and  have  lawful  issue  living,  then  I 
give  and  bequeath  the  residue  of  my  estate  to  my  said  granddaughter  Mary 
Helen  Eddy,  to  be  for  the  proper  use  and  benefit  of  herself  and  heirs  forever; 
but  if  she  shall  not  marry,  or,  marrying,  shall  have  no  issue  living,  then  I 
give  and  bequeath  to  her  the  interest  only  of  what  may  remain  of  my  estate 
after  the  death  of  her  mother,  Laura  G.  Eddy,  to  be  paid  to  her  annually  by 
my  executors  or  their  successors  for  and  during  her  natural  life;  but,  if  my 
granddaughter  Mary  Helen  Eddy  shall  die  without  lawful  issue  living,  then 
I  give  and  bequeath  whatever  may  remain  of  my  estate  in  equal  portions  to 
my  relatives  George  W.  Chaplin  and  David  A.  Richardson,  to  be  by  them  dis- 
tributed to  such  heirs  of  each,  at  such  times  and  in  such  manner,  as  tney 
shall  deem  fit  and  proper.*'  The  conceded  facts  are  that  Mary  Helen  Eddy 
has  survived  her  mother,  Laura  C.  Eddy;  has  lawfully  married  one  John  C. 
Doty;  and  has  now  living  a  daughter,  Laura  Miriam  Doty,  the  fruit  of  said 
marriage.  The  precise  conditions,  then,  would,  in  the  first  paragraph  of  the 
above  clause  in  McConneirs  will,  exist,  which,  by  said  clause,  gave  the  res- 
idue of  the  estate  to  Mary  Helen,  '*to  be  for  the  proper  use  and  ^nefit  of  her- 
self and  heirs  forever. "  If  this  paragraph  stood  alone,  no  doubt  could  arise 
as  to  its  meaning.  If  Mary  Helen  took  the  residue  for  the  proper  use  and 
benefit  of  herself  and  heirs,  she  took  an  absolute  estate.  Stotoell  v.  Hastings, 
59  yt.  494,  8  Atl.  Bep.  738.  The  language  has  the  same  meaning  and  effect 
ais  a  grant  in  a  deed  to  one  and  his  heirs  forever. 

It  IS  an  elementary  rule  of  construction  that  an  absolute  gift  in  a  will,  will 
not  be  defeated  by  a  subsequent  repugnant  clause.  If  the  subsequent  clause 
is  plainly  a  qualification  or  condition,  which  evidently  was  intended  by  the 
testator  to  be  read  as  part  of  the  preceding  clause,  the  rule  is  different.  It 
makes  little  difference  in  the  construction  whether  the  granting  clause  itself 
is  in  form  conditional,  or  the  condition  is  annexed  to  a  clause  in  form  abso- 
lute. The  test  is,  what  did  the  testator  mean  by  the  language  he  uses  ?  Rich" 
ardsan  v.  Paige,  54  Yt.  373.  The  question,  then,  is  whether  the  later  para- 
graphs of  the  clause  in  question  were  added  to  the  first  paragraph  by  way  of 
limitation  or  condition,  or  whether  each  and  all  may  stand  consistently  with 
each  other.  As  already  said,  the  testator  has  imposed  three  conditions  upon 
which,  under  the  first  paragraph,  an  absolute  estate  will  pass  to  Mary  Helen, 
and  these  conditions  are  all  answered.  When  the  testator  was  particular  to 
specify  the  conditions  upon  which  his  granddaughter  should  have  the  estate 
absolutely,  it  seems  rather  strange  that  he  should  omit  to  incorporate  in  this 
paragraph  further  conditions  affecting  the  devise,  if  he  intended  to  further 
limit  it  But,  passing  this  point,  we  think  the  two  subsequent  paragraphs 
were  not  intended  to  have  effect  at  all,  if  the  several  events  named  in  the  first 
happened.  The  second  paragraph  is  antithetical  merely.  *'If  she  shall  not 
marry,  or,  marrying,  have  no  issue  living,"  theii,  inasmuch  as  the  conditions 
named  in  the  first  paragraph  fail,  the  gift  takes  on  a  new  character.  So  far 
the  testator  has  used  no  repugnant  language.  He  says  if  Mary  Helen  mar- 
ries, and  has  issue  living,  she  and  the  issue  take  absolutely.  If  she  does  not 
marry,  or  if  she  marries,  and  has  no  living  issue,  she  takes  only  a  life-estate. 
These  paragraphs  are  not  repugnant  to  each  other;  they  merely  provide  for 
different  contingencies  that  may  arise.  It  is  like  the  familiar  illustration 
used  in  the  books  of  a  gift  **to  A.,  if  he  survives  me,  if  not,  to  B. ;"  where  it  is 
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said  that  the  words  import  an  absolute  gift  to  either  A.  or  B.,  as  the  event  may 
determine.  The  doubt  as  to  the  testator's  meaning  arises  more  directly  upon 
the  concluding  paragraph:  "But  if  my  granddaughter  Mary  Helen  Eddy  shall 
die  without  lawful  issue  living,  then  I  give,"  etc.,  to  Chaplin  and  Richard- 
son. We  think  this  paragraph,  li^e  the  second,  was  intended  to  provide  for 
a  failure  of  one  of  the  conditions  named  in  the  first,  and  is  not  to  have  any 
effect  if  the  condition  named  in  the  first,  of  having  lawful  issue  living,  exists. 
In  both  the  second  and  third  paragraphs  the  testator  is  manifestly  providing 
for  a  state  of  t&cts  that  may  exist  If  Mary  Helen  marries,  and  has  issue  liv- 
ing, the  first  paragraph  in  the  clause  has  effect,  and  governs  the  gift;  if  either 
event  fails,  the  second  paragraph  governs.  The  words,  "shall  die  without 
lawful  issue  living,"  n^ean  and  are  to  be  read  as  if  they  run  "without  having 
had  lawful  issue  living."  Talcing  the  whole  clause  into  view,  it  is  quite  evi- 
dent that  the  testator  did  not  intend  in  the  second  or  third  paragraphs  to 
qualify  the  absolute  character  of  his  gift  as  expressed  in  the  first,  unless  the 
events  named  should  happen.  We  hold,  therefore,  that  Mrs.  Doty  is  entitled 
under  the  will  to  the  residue  of  her  grandfather's  estate  in  the  hands  of  the 
orators,  to  her  own  use  absolutely.  Pursuant  to  a  stipulation  of  the  parties, 
the  costs  of  this  court  are  to  be  charged  to  the  fund  in  the  hands  of  the  ora- 
tors. The  decree  is  reversed,  and  cause  remanded  to  the  court  of  chancery, 
with  mandate  according  to  the  foregoing  views. 


(60  vt.  728) 

MUBPHT  V.  BOLGEB  et  oZ.^ 

{Sv^eme  Cowrt  of  Vermont    Rutland.    October  6, 1888.) 

Ejbotmbnt— Whbn  Libs— Overhanging  Roof. 

One  is  liable  in  an  action  of  ejectment  for  a  projeotion  of  bis  roof  over  another's 
land. 

Exceptions  from  Rutland  county  court;  before  Justice  Ross. 

Ejectment  in  common  form.  Plea,  generiCl  issue.  Trial  by  court,  March 
term*  1886.  Judgment  for  the  plaintiff  to  recover  of  the  defendant  the  seisin 
and  peaceable  possession  of  the  premises,  and  one  cent  damages  and  costs. 
The  plaintiff  and  the  defendants  were  adjoining  land-owners,  and  there  was 
a  dispute  between  them  as  to  the  exact  locatiop  of  their  division  line.  The 
defendants'  land  was  described  by  course  and  distances,  and  its  east  line  was 
controlled  by  the  east  line  of  a  store  building  standing  upon  it.  The  plain- 
tiff's land  was  simply  bounded  by  the  defendants.  The  plaintiff  did  not  claim 
that  the  defendants  had  invaded  his  property  upon  the  land  itself,  but  did  claim 
that  they,  in  clianging  the  location  and  making  repairs  of  their  buildings,  had 
projected  the  side  of  a  roof  on  a  barn  and  on  a  shed,  some  16  feet  from  the 
ground,  over  the  division  line,  and  over  the  land  of  the  plaintiff.  Both  par- 
ties had  caused  accurate  surveys  to  be  made,  and  they  only  differed  in  that  one 
surveyor,  who  fixed  the  line  for  the  defendants,  located  his  line  from  the  side 
of  the  old  store  building,  while  the  surveyor  for  the  plaintiff  located  his  by 
the  foundation  walls  of  the  same  building.  The  court  found  that  the  survey 
made  for  the  defendants  was  of  the  correct  line,  but  that  the  projection  of  the 
side  of  said  roof,  as  the  same  was  built  by  the  defendants,  did  extend  over 
said  division  line,  and  slightly  over  the  land  of  the  plaintiff.  After  this  suit 
was  commenced,  and  after  the  surveys  had  been  made,  but  before  the  trial, 
the  defendants  had  cut  away  the  entire  projection  of  the  roof  of  their  build- 
ings, so  that  at  the  time  of  trial  no  part  of  said  buildings  came  to  the  line» 
but  said  buildings  were  entirely  upon  lands  of  the  defendants. 

C.  M.  Willard,  for  plaintiff. 

The  only  question  involved  is  the  right  of  recovery  in  ejectment  for  an 
overhanging  roof. 

1  Reported  by  Senter  Sc  Kemp,  Esqs.,  of  the  Montpelier  bar. 
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.,  Ejectment  is,  In  general,  by  the  common  law,  only  sustainable  for  the  re^ 
covery  of  the  possession  of  real  property,  upon  which,  in  point  of  fact,  an  en- 
try might  be  made,  and  of  which  the  sheriff  could  deliver  actual  possession. 
1  Chit.  PL  188;  Tyler,  Ej.  37.  Ejectment  was  held  the  proper  remedy  for 
space  above  the  land,  as  where  an  adjoining  roof  overhangs  it,  upon  the  prin- 
ciple that  the  land  embraces  all  above  and  below  it  to  an  indefinite  extent. 
Sherry  v.  Frecking^  4  Duer,  452.  This  was  disapproved  in  Aiken  v.  BeTie- 
dictt  39  Barb.  400,  showing  an  even  balance  in  the  court  of  New  York.  Also 
for  a  chamber  without  land.  Otis  v.  Smith,  9  Pick.  297;  Ezzard  v.  Mining 
Co.,  58  Amer.  Rep.  447;  Sedg.  &  W.  Tr.  Title  Land,  44,  49.  Also  for  oil 
wells  and  veins  of  minerals.  Wacker  v.  Strauh,  88  Pa.  St.  32;  Stoughton^s 
Appeal,  Id.  198. 

Joel  C,  Baker,  for  defendants. 

The  action  of  ejectment  will  lie  only  for  real  property,  as  land,  or  something 
annexed  to  land,  upon  which  an  entry  might  in  fact  be  made,  and  of  which 
the  sheriff  could  deliver  actual  possession.  2  Crabb,  Real  Prop.  §  2484;  Tyler, 
Ej.  37;  3  Bao.  Abr.  273;  Puter.  PI.  604;  Rotmn  v.  KeUey,  18  Barb, 484;  Jack- 
son V.  May,  16  Johns.  184;  Child  v.  Chappell,  9  N.  Y.  246.  Ejection  lies  to 
recover  possession  where  the  sheriff  can  give  possession.  Patch  v.  Keeler,  27 
Yt.  252;  R.  L.  §  1247.  But  here  a  sheriff  can  do  nothing  with  a  writ  of  pos- 
session but  abate  a  nuisance. 

It  lies  only  for  property  that  is  tangible.  2  Bouv.  Inst.  §§  3654,  3657.  The 
wrong  must  amount  to  an  ouster.  Id.  8  8659;  Tyler,  Ej.  83;  Cooley  v.  Pen- 
field,  1  Vt.  244;  Stevens  v.  Ghiffith,  3  V t.  448;  Skinner  v.  McDaniel,  4  Vt. 
418;  Chatnberlin  v.  Donahue,  41  Yt.  306.  We  find  but  a  single  case  that 
sustains  the  plaintiff *s  position,  {Sherry  v.  Frecking,  4  Duer,  452,)  and  that 
was  overruled  by  Aiken  v.  Benedict,  39  Barb.  400.  See  Vrooman  v.  Jack- 
son,  6  Hun,  326.  The  only  remedy  is  an  action  of  the  ca^e  for  the  injury. 
Wood,  Nuis.  §  105;  Tyler,  Ej.^8;  Reynolds  v.  Clarke,  2  Ld.  Raym.  1399. 
Ejectment  will  not  lie  against  one  claiming  an  easement  in  land.  Wasbb. 
Easem.  693.  Nor  will  a  writ  of  entry.  Smith  v.  Wiggin,  48  N.  H.  109. 
The  right  to  use  water  in  a  stream  cannot  be  determined  in  a  real  action. 
Hobhs  V.  Gould,  10  Atl.  Rep.  457.  Turning  a  stream  of  water  upon  another's 
land  does  not  constitute  an  ouster.    Perrine  v.  Bergen,  14  N.  J.  Law,  355. 

Tyleb,  J.  The  question  in  this  case  is  whether  the  plaintiff  can  maintain 
the  action  of  ejectment,  or  should  have  resorted  to  an  action  on  the  case,  as  for 
a  nuisance.  This  action,  which  was  originally  employed  in  England  to  en- 
able the  lessee  of  lands,  who  had  been  ejected  therefrom  during  his  term,  to 
recover  dam  ages  therefor,  was  subsequently  enlarged  to  enable  him  also  to  re- 
cover possession  of  the' land.  In  later  years  it  has  been  used  both  in  England 
and  in  this  country  to  try  questions  involving  the  title  to  real  estate.  Under 
our  statute,  (section  1247,  R.L.,)  a  person  having  claim  to  the  seizin  or  pos- 
session of  lands,  tenements,  or  hereditaments,  is  entitled  to  an  action  by  writ 
of  ejectment,  and,  if  he  recover  judgment,  it  shall  be  for  his  damages  and  the 
seizin  and  possession  of  his  lands.  1  Chit.  PI.  188,  defines  the  action  as  sus- 
tainable for  the  recovery  of  the  possession  of  property  upon  which  an  entry 
might  in  point  of  fact  be  made,  and  of  which  the  sheriff  could  deliver  actual 
possession, and  are  not  in  general  sustainable  for  the  recovery  of  property  which 
is  not  tangible.  Tyler  on  Ejectment  says  (page  37)  that  by  the  common  law  and 
the  general  rule  ejectment  will  not  lie  for  anything  whenever  an  entry  cannot 
be  made,  or  of  which  the  sheriff  cannot  deliver  possession;  that  it  is  only  main- 
tainable for  corporeal  hereditaments;  that  anything  attached  to  the  soil  of 
which  the  sheriff  can  deliver  possession  may  be  recovered  in  this  action.  The 
action  of  ejectment  will  lie  whenever  a  right  of  entry  exists,  and  the  interest 
is  of  such  a  character  that  it  can  be  held  and  enjoyed,  and  possession  thereof 
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delivered  In  execution  of  a  Judgment  for  its  recovery.  Rowan  v.  K'elsey,  18 
Barb.  484;  Jackson  v.  Buelf  9  Johns.  298.  The  precise  question  in  the  case 
at  bar  is  whether  the  projection  of  the  side  of  defendant's  roof  over  plaintiff's 
land»  and  16  feet  above  it,  was  an  ouster  of  plaintiff's  possession  of  his  land, 
or  a  mere  intrusion  upon  and  interference  with  a  right  incident  to  his  enjoy- 
ment of  the  land.  Blackstone,  bk.  2, p.  18,  says:  "Land  hath  also,  in  its  legal 
signification,  an  indefinite  extent,  upwards  as  well  as  downwards.  *  *  * 
The  word  •  land '  includes  not  only  the  face  of  the  earth,  but  everything  under 
it  or  over  it. "  The  defendant's  counsel  claims  that  this  action  cannot  be  main- 
tained, because  there  was  no  intrusion  upon  the  plaintiff's  soil,  but  upon  the 
air  or  space  above  it;  while  plainti^'s  counsel  claims  the  rule  to  be  tliat  the 
action  will  lie  provided  the  intrusion  extends  over  the  line  of  plaintiff's  prem- 
ises, no  matter  how  slight  it  is,  nor  how  far  above  the  soil.  If  the  defendants 
had  constructed  their  bam  so  that  the  foundation  wall  and  the  building  itself 
had  been  wholly  or  in  part  over  the  line  upon  plaintiff's  land,  there  could  have 
been  no  question  as  to  the  plaintiff's  right  to  maintain  ejectment.  But  sup- 
pose they  had  built  their  foundation  wall  strictly  upon  their  own  land,  but 
close  to  the  line,  and  had  projected  the  entire  side  of  the  building  itself  a 
few  inches  over  the  line,  and  above  the  plaintiff's  land.  Could  the  plaintiff 
maintain  ejectment  for  the  intrusion?  If  not,  it  would  be  because  the  intru- 
sion was  not  upon  the  land  itself,  but  the  sfpace  above  it.  If  he  could  not 
maintain  ejectment,  he  would  be  obliged  to  submit  to  the  Invasion,  and  only 
have  his  damages  therefor.  But  the  law  says  the  land  is  his  even  to  the  sky, 
and  therefore  he  has  a  right  to  it,  and  should  not  be  compelled  to  part  with 
any  portion  of  it  upon  the  mere  payment  of  damages  by  the  trespasser.  A 
case  can  readily  be  conceived  where  the  projection  of  the  side  of  a  building,  or 
even  of  bay-windows  by  one  party  over  land  of  another,  would  be  of  so  great 
inconvenience  and  injury  to  the  latter  that  a  judgment  for  damages  would 
afford  no  adequate  compensation.  But  to  carry  the  illustration  one  step  fur- 
ther. One  owner  of  a  party  or  division  wall  places  upon  the  top  thereof  a 
cornice  about  two  and  a  half  inches  wide,  which  projects  over  the  lot  of  the 
adjoining  owner.  Can  the  latter  maintain  ejectment?  It  was  held  in  Vrooman 
y.  Jackson,  6  Hun,  326,  that  he  could  not.  It  was  also  held  in  Aiken  v.  Ben- 
edict, 39  Barb.  400,  that  where  one  erects  a  building  upon  the  line  of  his  prem- 
ises, so  that  the  eaves  or  gutters  project  over  the  land  of  his  neighbor,  eject- 
ment would  not  lie;  that  an  action  for  a  nuisance  was  the  proper  remedy, — 
the  court  in  that  case  dissenting  from  the  doctrine  of  Sherry  v.  Frecking,  4 
Duer,  452.  A  similar  case  to  the  one  last  cited  is  that  of  Stedman  v.  Smith, 
92  E.  C.  L.  1.  There  the  plaintiff  and  defendant  occupied  adjacent  plots  of 
ground,  divided  by  a  wall  of  which  they  were  the  owners  in  common.  There 
was  a  shed  in  defendant's  ground  contiguous  to  the  wall,  the  roof  of  which  , 
rested  on  the  top  of  the  wall,  across  its  whole  width.  Defendant  took  the  cop- 
ing stones  off  the  top  of  the  wall,  heightened  the  wall,  replaced  the  coping 
stones  on  the  top,  and  built  a  wash-house  contiguous  to  the  wall  where  the  ' 
shed  had  stood,  the  roof  of  the  wash-house  occupying  the  whole  width  of  the 
top  of  the  wall ;  and  he  set  a  stone  into  the  wall,  with  an  inscription  on  it  stat^  ' 
ing  that  the  wall  and  the  land  on  which  it  stood  belonged  to  him.  It  was  held , 
that  on  these  facts  a  jury  might  find  an  actual  ouster  by  defendant  of  plaintiff 
from  the  possession  of  the  wall,  which  would  constitute  a  trespass  upon  which  .^ 
plaintiff  might  maintain  an  action  against  defendant.  This  case  is  in  point, 
as  showing  a  disseizin  of  the  plaintiff's  possession,  rather  than  a  mere  in- '. 
fringement  of  a  right.  In  McCourt  v.  Eckstein,  22  Wis.  153,  it  was  held  that 
where  some  of  the  stones  of  defendant's  foundation  wall  projected  eight  inches 
over  plaintiff's  land  the  plaintiff  might  treat  this  as  a  disseizin,  rather  than  a 
trespass,  and  might  maintain  ejectment.  It  clearly  is  not  essential  that  the 
intruding  object  should  actually  rest  upon  the  plaintiff's  soil  to  entitle  him  to 
the  action  of  ejectment,  for  this  action  will  lie  for  an  upper  room  in  a  dwelling- 
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house  or  other  building.  As  the  law  gives  the  owner  of  the  land  all  above  it, 
within  its  boundaries,  we  can  find  no  reason,  resting  in  principle,  why,  for  the 
projection  by  one  party  of  a  portion  of  his  building  over  the  land  of  another, 
as  in  this  case,  he  may  not  be  liable  in  ejectment.  The  plaintiff  was  disseized 
of  his  land,  and  the  defendant  was  in  the  wrongful  possession  thereof  by  his 
projecting  roof.  Chamherlin  v.  Donahue,  41  Vt.  306.  There  is  no  more  dif- 
ficulty in  describing  in  a  declaration  a  projection  above  the  soil  than  one  upon 
it,  nor  can  there  he  any  difficulty  in  the  sheriff  delivering  possession  to  the 
plaintiff.  No  question  waa  raised  in  the  court  below  as  to  the  sufficiency  of 
the  declaration.    The  judgment  of  that  court  is  affirmed. 


(56  Oonn.  828) 

Hill  v.  Mathewson. 
(Supreme  Cowrt  of  Errors  of  CorvnecttcuL    March  Term,  1888.) 

L  Mbchanics'  Libns— Proceedings  to  Pbrfeot-^Notiob  to  Owner. 

Plaintiff  agreed  to  tumiBh  a  contractor  with  materials  for  building  defendant's 
bam.  He  began  to  deliver  on  May  26th.  and  ceased  October  Ist.  On  October  9th 
he  notified  defendant  of  his  claim,  and  filed  his  lien.  Held,  under  Gen.  St.  Conn.  % 
8030,  providing  that  if  a  material-man's  agreement  is  not  in  writing,  and  assented 
to  by  the  owner,  he  shall  have  no  lien,  unless  within  60  days  thereafter  he  gives  the 
owner  written  notice  that  he  had  beffun  to  furnish  material,  that  plaintiff  was  not 
entitled  to  a  lien  for  any  part  of  his  claim* 

2..  Same—Payments— Application. 

Where  a  material-man  fails  to  notify  the  owner  of  the  building  that  he  had  begun 
to  furnish  the  contractor  with  materials  within  60  days  thereafter,  as  required  by 
law,  and  it  appears  that  part  of  his  claim  has  been  paid,  the  oourt  will  not  apply 
such  payments  to  the  articles  first  delivered,  since  he  is  not  entitled  to  a  lien  for 
those  delivered  within  60  days  before  the  notice. 

Appeal  from  court  of  common  pleas,  Fairfield  county. 
/.  H*  P<frryt  for  appellant.     W.  T.  Haviland  and  H.  H.  Knapp,  for  ap- 
pellee. 

Carpenter,  J.  The  plaintiff,  a  lumber  dealer,  contracted  with  one  Saw- 
yer, a  builder,  who  had  contracted  with  the  defendant  to  build  for  him  a  house 
and  barn,  to  furnish  lumber  for  the  erection  of  the  buildings.  He  commenced 
furnishing  materials  on  the  26th  day  of  May,  1885,  and  continued  so  to  do  un« 
der  the  same  agreement  until  the  1st  day  of  October.  Not  being  paid  in  full, 
on  the  9th  day  of  October  he  gave  the  defendant  written  notice  that  he  com- 
menced furnishing  materials.on  the  26th  day  of  May,  and  ceased  doing  so  on  the 
1st  day  of  October;  that  the  value  of  the  materials  so  furnished  was  $1,555.50; 
that,  of  the  whole  amount  furnished,  S155.96  worth  was  furnished  after  the 
11th  diiy  of  August,  1885;  that  all  of  the  materials  were  actually  used  in  the 
construction  of  the  buildings;  and  that  the  sura  of  S341.37  was  then  due 
thereon  from  Sawyer  to  him,  and  that  he  intended  to  claim  a  lien  on  the  prem- 
ises for  that  sum.  On  the  same  day  he  lodged  a  lien  certificate  with  the  town 
clerk,  which  was  duly  recorded.  In  an  action  to  enforce  the  alleged  lien,  the 
court  of  common  pleas  rendered  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

The  plaintiff  now  abandons  his  claim  for  $341.37,  and  claims  only  to  recover 
the  amount  purchased  after  August  11th,  $155.96.  The  statute  (Gen.  St.  § 
3020)  is  as  follows:  "No  person  other  than  the  original  contractor  for  the 
building,  or  a  subcontractor  whose  contract  with  such  original  contractor  is  in 
writing,  and  has  been  assented  to  in  writing  by  the  other  party  to  such  orig- 
inal contract,  shall  be  entitled  to  claim  any  such  lien,  unless  he  shall,  within 
sixty  days  from  the  time  he  shall  have  commenced  to  furnish  materials  or  ren- 
der services,  give  written  notice  to  the  owner  of  such  building  that  he  has  so 
commenced  to  furnish  materials  or  render  services,  and  intends  to  cUiim  a 
lien  therefor  on  said  building,"  etc.  There  is  no  uncertainty  and  no  am- 
biguity about  this  language.    The  plaintiff  has  told  us,  in  language  not  to  be 
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mistaken  or  miBunderstood,  when  he  commenced  to  furnish  materials;  and 
this  court  is  not  at  liberty  to  say  that  he  commenced  on  each  and  every  day 
thereafter,  so  long  as  he  continued  to  furnish  them.  That  would  be  a  perver* 
sion,  rather  than  a  construction,  of  the  statute,  which  required  notice  to  be 
given  within  60  days  next  following  May  26th.  It  was  not  in  fact  given  un- 
til October  9th,  eight  days  after  the  plaintiff  ceased  furnishing  materials.  No 
argument  can  make  it  plainer  that  that  was  not  a  compliance  with  the  stat- 
ute. In  one  of  three  ways  only  can  the  plaintiff's  claim  be  sustained, — by  dis- 
regarding the  plain  terms  of  the  statute;  by  construing  it  as  meaning  some- 
thing entirely  different  from  what  it  says;  or  by  regarding  the  commencement 
to  furnish  materials  as  August  11th  instead  of  May  26th.  We  are  not  asked 
to  disregard  the  statute.  The  proposition  to  give  it  a  metming  essentially 
different  from  that  which  its  language  imports,  and  which  is  not  fairly  in- 
cluded in  the  words  used,  cannot  be  entertained.  To  sanction  the  plaintiff's 
claim  will  be,  in  effect,  to  make  it  read  thus:  ''Any  person  furnishing  mate- 
rials for  the  construction  of  a  building  may  at  any  time  give  the  owner  no- 
tice, etc.;  and  shall  thereby  be  entitled  to  a  lien  for  all  materials  furnished 
within  sixty  days  next  before  giving  such  notice,"  etc.  While  the  statute 
may  have  that  effect  in  some  cases,  it  is  obvious  that  in  many  cases  it  cannot, 
unless  its  terms  are  enlarged  and  extended.  If  a  privilege  so  broad  bad  been 
intended,  language  adequate  to  express  such  intention  would  have  been 
used.  It  was  not  the  object  of  the  statute  to  define  the  retroactive  effect  of 
the  lien,  but  to  ^x  a  definite,  precise  time  within  which  notice  is  not  designed 
as  a  limitation  of  the  lien,  but  as  a  condition  precedent  to  its  existence.  Can 
we,  without  distorting  the  facts,  regard  the  commencement  as  August  1,1th? 
The  record  shows  tliat  the  plaintiff's  claim  arose  from  one,  and  only  one,  con- 
tract with  Sanger.  There  was  not  a  separate  contract  for  each  load,  or  each 
day's,  week's,  or  month's  supply.  Any  attempt  to  regard  the  supplies  fur- 
nished before  August  11th  as  under  one  contract,  and  those  furnished  after 
that  date  as  under  another,  is  unwarranted.  All  were  furnished  under  the 
same  agreement,  and  the  commencement  was  May  26th. 

The  supplies  furnished  by  the  plaintiff  amount  to  $1,155.50.  Of  that 
amount  the  sum  of  $814.13  has  been  paid.  If  we  allow  the  plaintiff's  claim, 
we  must  apply  all  the  payments  to  the  materials  furnished  before  August 
11th;  or,  what  is  the  same  thing,  we  must  assume  that  no  portion  of  those 
furnished  after  that  date  have  been  paid  for.  That  is  to  say,  the  law  will 
make  an  application  of  payments,  not  to  one  of  several  distinct  obligations, 
but  to  a  portion  of  the  entire  debt;  and  that  for  the  purpose  of  giving  the 
plaintiff  a  lien  on  the  property  of  the  defendant  for  a  debt  due  to  him  from  a 
third  person,  simply  because  he  failed  to  acquire  such  lien  by  a  non-compliance 
with  the  statute.  We  are  aware  of  no  principle  by  which  such  a  proceeding 
can  be  justified.  The  plaintiff  has  no  equities  superior  to  those  of  the  de- 
fendant. The  law,  aside  from  the  statute,  creates  no  lien  in  these  cases;  and 
the  courts  cannot  be  expected  to  favor  the  existence  of  a  lien  in  cases  not 
fairly  within  the  terms  of  the  statute.  The  payments  were  made  on  one  con- 
tract, to  be  applied  on  one  debt.  There  were  not  several  outstanding  obliga- 
tions, and  hence  there  could  be  but  one  application.  There  was  no  occasion 
for  Sanger  to  direct  nor  for  the  plaintiff  to  elect.  Nor  are  we  warranted  in 
saying  that  the  payments,  or  any  of  them,  shall  be  applied  in  payment  of  any 
particular  portion  of  the  supplies  furnished.  That  is  something  we  know 
nothing  about.  The  paii;ies  have* not  told  us,  and  there  is  no  room  for  i)re- 
sumption  beyond  this,  that,  if  the  case  called  for  it,  justice  required  it,  and  we 
had  sufficient  datUt  we  should  doubtless  apply  each  payment  to  goods  previ- 
ously delivered.  But  nothing  in  this  case  calls  for  such  action  by  the  court. 
We  do  not  know  when  these  payments  were  made.  It  is  legally  possible  that 
they  were  made  after  all  the  materials  were  delivered.  If  so,  the  application 
may  as  well  be  to  one  portion  of  the  debt  as  another.  The  law  ia  silent  on 
v.lSA.no.S— 24 
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that  subject,  because  it  has  no  occasion  to  speak.  Legally  speaking,  the  de- 
fendant now  has  just  as  good  a  riglit  to  insist  that  the  payments  shall  be  ap- 
plied to  the  items  last  delivered,  as  the  plaintiff  has  to  insist  that  they  shall 
be  applied  to  those  first  delivered.  But  that  is  a  controversy  the  law  will  not 
settle.  Had  timely  notice  been  given,  the  whole  demand  would  have  been 
within  the  protection  of  the  lien,  and  this  matter  would  have  been  immate- 
rial. ^  The  neglect  of  the  plaintiff  to  comply  with  the  law  does  not  make  it 
material.  The  plaintiff  has  no  superior  equities  wiiich  call  upon  the  court  to 
interfere  in  his  behalf.  The  statute  gives  him  a  lien,  but  only  on  condition 
that  he  complies  with  its  provisions.  It  is  not  a  common-law  light,  and 
therefore  a  reasonably  strict  compliance  is  essential.  He  failed  to  comply,  and 
therefore  has  no  lien.  There  is  no  error  in  the  judgment  complained  of. 
In  this  opinion  the  other  judges  concurred. 


(56  Conn.  333) 

Grant  t?.  McGrath  et  ah 
(Supreme  Court  of  Errors  of  ConnecticuU    May  Term,  1888.) 

1.  Sales— False  Representation— Sales  on  Sunday. 

Where  a  contract  of  sale  of  a  horse  is  made,  and  the  horse  delivered,  with  certain 
representations,  on  Sunday,  the  transaction  is  illegal,  as  violating  the  Sunday  law, 
though  the  price  is  paid  on  Monday ;  and  the  purcnaser  cannot  maintain  an  action 
tor  false  representations. 
I.  Same— Pleading— Admissions. 

In  an  action  for  false  representations  in  the  sale  of  a  horse,  the  answer  alleged, 
as  a  third  defense,  that  the  sale  was  made  on  Sunday.  The  replication  expressly 
denied  the  first  and  second  defenses,  and  as  to  the  third  admitted  that  the  repre- 
sentations were  made  and  the  horse  delivered  on  Sunday,  hut  averred  that  the 
§rice  was  paid  on  the  next  day.  Held,  an  admission  that  the  sale  was  made  on 
unday. 

Appeal  from  court  of  common  pleas,  Hartford  county. 

Action  by  William  H.  Grant  against  Thomas  and  Michael  McGrath  for 
false  representations  in  the  sale  of  a  horse.  Judgment  was  entered  for  de- 
fendants, and  plaintiff  appealed. 

X.  E.  Staunton  and  W,  J,  Moonville^  for  appellant.  L.  Sperry,  for  ap- 
pellees. 

Carpenter,  J.  Complaint  for  false  warranty  in  the  sale  of  a  horse,  re- 
turnable before  a  justice  of  the  peace,  and  appealed  to  the  court  of  common 
pleas.  The  third  defense  is  as  follows:  "Defendants  say  that  on  Sunday, 
October  9, 1887,  they  sold  and  delivered  to  plaintiff  a  horse  at  the  agreed  price 
of  $80;  that  the  horse  herein  mentioned  is  the  same  horse  referred  to  by 
plaintiff;  and  that  said  contract  of  purchase  and  sale,  and  said  alleged  war- 
ranty and  representations,  upon  which  plaiiitiff  relies  for  recovery,  were 
made,  so  far  as  they  were  made  at  all,  on  Sunday,  October  9,  1887,  between 
the  lising  and  the  setting  of  the  sun.''  The  plaintiff  then  amended  his  com- 
plaint, by  substituting  for  the  first  count  a  count  for  fraud  in  said  sale.  To 
the  complaint,  as  amended,  the  same  answer  was  given.  The  plaintiff  re- 
plied as  follows:  '*(!)  The  plaintiff  replies,  and  denies  all  the  allegations  in 
the  defendants'  answer,  except  as  hereinafter  admitted.  (2)  The  representa- 
tions by  the  defendants  to  the  plaintiff  that  induced  him  to  receive  said  horse 
were  made  on  Sunday,  October  9,  1887,  and  the  plaintiff  received  said  horse 
on  that  day,  between  the  rising  and  the  setting  of  the  sun.  (3)  The  plaintiff 
paid  for  said  horse  on  Monday,  October  10, 1887. "  Thereupon  the  defendants 
filed  a  written  motion,  as  follows:  "And  now  defendants  come  into  court, 
and  move  for  judgment  in  their  favor,  because  it  appears  that  the  allegations 
of  fact,  in  this  third  defense  contained,  which  are  admitted  to  be  true  by  plain- 
tiff in  his  replication,  constitute  in  law  a  complete  defense  to  plaintiff's  alleged 
course  of  action."    This  motion  was  allowed,  and  the  plaintiff  appealed. 
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The  sale  of  ;8  horae  by  the  defendants  to  the  plaintiff  lies  at  the  foundation 
of  the  plaintiff's  suit.  Proof  of  such  a  sale  is  essential  to  a  recovery.  That 
sale,  being  in  violation  of  the  statute  in  relation  to  the  Sabbath,  was  illegal. 
The  plaintiff  th'en  must  prove,  as  a  part  of  his  case,  an  illegal  transaction  in 
which  he  was  engaged  in  violating  law;  and  that  is  fatal  to  his  cause.  Finn 
V.  Donahue,  35  Conn.  216;  Frost  v.  Plumb,  40  Conn.  111. 

The  plaintiff  attempts  to  escape  this  conclusion  by  construing  the  replica- 
tion as  not  admitting  that  the  sale  was  made  on  Sunday,  although  it  expressly 
admits  that  the  alleged  false  representations  were  made,  and  that  the  horse 
was  delivered  on  that  day.  This  is  a  construction  altogether  too  strict.  The 
plaintiff  expressly  denies  the  first  and  second  defenses.  Had  he  intended  to 
deny  the  third  also,  he  would  have  been  equally  explicit.  Instead  of  that,  he 
substantially  admits  it  to  be  true.  By  admitting  that  the  representations, 
which  were  the  inducement  to  the  sale,  were  made  on  Sunday,  and  that  the 
delivery  of  the  horse,  which  was  its  consummation,  was  on  that  day,  with  no 
intimation  that  the  sale  was  made  at  any  other  time,  he  must  be  regarded  as 
admitting  that  the  dale  was  made  on  Sunday.  The  suggestion  that  the  con- 
tract was  ratified  and  confirmed  by  the  payment  of  the  money  on  Monday, 
and  therefore,  for  the  purposes  of  this  action,  that  it  may  be  regarded  as  hav- 
ing been  made  on  that  day,  is  a  mere  evasion  of  the  statute,  and  cannot  be 
entertained.    There  is  no  error. 


(56  OoDn.  369) 

Cabd  V.  Foot. 
{Supreme  Cov/rt  of  Errors  of  Connecticut,    December  Term,  1887.) 
1.  EvTDBNCB— Declarations— Presence  of  Adverse  Party. 

The  evidence  showed  that  the  bond,  for  the  conversion  of  which  the  action  was 

'  brought,  was  one  of  four  bought  for  plaintiff  by  defendant;  the  other  three  having 

been  bought  five  years  earlier,  and  delivered  to  plaintiff,  who  kept  them  for  four 

Sears  in  a  tin  case  at  her  house,  and,  after  a  fire  had  taken  place  in  the  house,  took 
tie  tin  case  to  a  neighbor  for  safe-keeping.  Defendant  denied  all  knowledge  of  his 
oonnecUon  with  the  transaction,  and  alleged  that  plaintiff  never  owned  any  bonds 
of  that  character.  Held^  that  evidence  that  plaintiff,  on  handing  the  tin  case  to 
the  neighbor,  asked  her  to  put  it  in  a  safe  place,  and  said  that  it  contained  her 
bonds,  is  admissible,  not  as  evidence  of  a  statement,  but  of  her  act,  and  it  is  there- 
fore immaterial  that  defendant  was  not  present. 
a.  Same. 

This  evidence,  and  that  of  another  witness,  that,  four  years  before  any  contro- 
versy in  regard  to  the  matter  had  arisen,  plaintiff  told  him  that  she  had  some  bonds 
of  that  character,  was  admissible  also,  in  view  of  defendant's  contention  that  plain- 
tiff's story  was  a  fabrication  of  recent  origin. 
d.  Same^-Memoranvum  to  Refresh  Meuort. 

A  memorandum,  made  by  another  person  in  the  presence  and  at  the  cdctation  of 
the  witness,  may  be  used  to  refresh  the  memory  of  the  witness  while  testifying.^ 

'    Appeal  from  superior  court.  New  Haven  county. 

Action  by  Maria  D.  Card  against  Enos  Foot  for  the  conversion  of  a  bond. 
Defendant  appeals  from  a  judgment  for  plaintilf. 

W,  L,  Bennett,  for  appellant.     C  S,.  Hamilton^  for  appellee. 

Park,  C.  J.  On  the  trial  of  this  case  in  the  court  below  the  plaintiff  of- 
fered evidence  to  prove,  and  claimed  to  have  proved,  that  in  the  spring  of 
1884  she  put  $1,060  into  the  hands  of  the  defendant,  for  him  to  purchase  for 
her  a  first  mortgage  bond  of  $1,000  of  the  Metropolitan  Elevated  Railroad  Com- 
pany; that  he  purchased  the  bond,  and  delivered  it  to  her,  and  that  she  after- 
wards returned  it  to  him  for  safe-keeping;  that  in  April,  1885,  she  purchased 
a  house  in  the  city  of  New  Haven,  and  was  under  the  necessity  of  selling  the 
bond  to  raise  a  part  of  the  purchase  money,  and  that  she  requested  the  defend- 

1  As  to  the  use  of  rMfmoranda  by  a  witness  to  refresh  his  memory,  see  Riordan  v. 
Guggerty,  (Iowa,)  89  N.  W.  Rep.  107,  and  note. 
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anfc  to  sell  ifrfor  her;  that  he  advised  her  not  to  sell,  as  the  bonds  of  the  com- 
pany were  rising  in  value,  but  to  get  a  loan,  ai/d  pledge  the  bond  as  collateral ; 
that  the  defendant  did  this  for  her,  and  brought  her  $d92.75»  which  she  paid 
on  her  purchase;  that  in  July,  1885,  the  defendant  sold  the  bond  for  81,077.50, 
without  the  July  coupon  of  80;  and  that  he  has  ever  since  refused,  though 
often  requested,  to  pay  the  balance  of  the  money  left  in  his  hands.  The  de- 
fendant denied  all  the  claims  of  the  plaintiff  as  to  the  purchase  and  sale  of  the 
bond,  and  as  to  the  delivery  to  him  of  any  money  for  such  a  purpose,  and 
claimed  that  her  entire  story  was  a  fabrication. 

The  plaintiff,  for  the  purpose  of  helping  out  her  case,  offered  evidence  to 
prove  that  this  bond  was  one  of  four  which  she  had  owned,  and  which  had 
been  purchased  for  her  by  the  defendant,  the  other  three  having  been  pur- 
chased in  the  year  1879;  that  at  that  time  she  put  into  the  defendant's  hands 
83,160,  for  the  purchase  of  those  three  bonds,  all  of  which  were  of  the  same 
character  and  amount  as  the  one  first  referred  to,  and  that  he  purchased  and 
delivered  them  to  her;  that  she  put  them  in  a  tin  case,  which  he  furnished 
her  for  the  purpose,  and  which  she  kept  in  her  sleeping  apartment;  that  in 
December,  1883,  a  fire  took  place  in  the  house  in  the  night,  and  that  she  fled 
to  the  house  of  Mrs.  Lyon,  a  neighbor;  that  the  fire  was  soon  extinguished, 
and  that  she  returned  and  found  the  bonds  had  not  been  injured;  that  she 
took  them  to  the  house  of  Mrs.  Lyon,  and  delivered  the  tin  case  containing 
them  to  Lena  Lyon,  the  daughter  of  Mrs.  Lyon.  The  defendant  denied  all 
knowledge  of  a  connection  with  any  such  bonds  on  his  part;  and  it  thus  be- 
came a  question,  beaiing  materially  upon  the  whole  case,  whether  the  plain- 
tiff ever  had  any  such  bonds,  and  any  such  dealings  with  the  defendant  with 
regard  to  them,  or  whether  her  whole  story  was  a  fabrication. 

When  the  plaintiff  had  stated  that  she  had  thus  delivered  the  package  py 
Mrs.  Lyon  for  safe-keeping,'  she  was  asked  by  her  counsel,  ''What  did  you  ask 
her  to  do  with  it?"  to  which  she  replied,  "I  asked  her  to  keep  it  safely." 
Her  counsel  then  asked  her,  ''What  direction  did  you  give  her  in  regard  to 
keeping  it?"  to  which  she  answered,  "I  asked  her  to  put  it  in  a  safe  place  for 
me,  for  they  were  my  bonds."  To  both  of  these  questions,  and  the  answers, 
the  defendant  objected,  and  especially  to  her  declaration  in  the  last  answer 
that  they  were  her  bonds.  The  court  admitted  the  evidence,  and  this  raises 
the  first  question  in  the  case.  We  think  the  court  committed  no  error  m  chis 
ruling.  The  evidence  was  offered  to  shoi^  that  the  plaintiff's  conduct,  long 
before  any  controversy  had  arisen  with  regard  to  the  matter,  was  in  entire 
keeping  with  the  possession  of  the  bonds  to  which  she  testified.  There  was 
nothing  in  the  appearance  of  the  package  tending  to  show  that  it  contained 
the  bonds,  or  anything  of  value;  while  her  conduct  and  speech  were  a  natural 
Indication  that  it  did  contain  valuable  bonds.  If,  as  she  claims,  it  contained 
the  bonds  in  question,  it  would  have  been  very  remarkable,  and  contrary  tc 
human  experience,  if  she  had  not  informed  Miss  Lyon  of  its  value,  and  of  the 
importance  of  keeping  it  safely;  while,  if  the  package  contained  nothing  of 
value,  no  adequate  motive  can  be  conceived  for  her  caution  with  regard  to  its 
safe-keeping,  or  her  statement  as  to  its  containing  her  bonds.  Indeed,  no 
adequate  motive  can  be  conceived  for  her  getting  it  from  the  place  where  she 
kept  it,  and  bringing  it  to  Mrs.  Lyon's  house.  If  it  had  appeared  that  she 
had  delivered  it  to  Miss  Lyon  without  any  suggestion  of  its  value,  or  of  its 
containing  her  bonds,  the  fact  would  have  been  at  once  seized  upon  by  the  op- 
posing counsel  as  showing  that  the  package  contained  nothing  of  value,  and 
that  her  whole  testimony  with  regard  to  it  was  false.  The  plaintiff's  remark 
that  the  package  contained  her  bonds  was  admissible,  rather  as  an  act  than  as 
a  statement;  and  wholly  on  the  ground,  as  we  have  before  remarked,  that  it 
was  a  natural  act.  If  it  were  to  be  taken  as  a  statement,  its  value  might  de- 
pend upon  her  veracity;  but,  if  regarded  as  an  act,  the  question  of  veracity 
does  not  arise.    The  question  was  whether  she  bad  those  bonds.    A\ji  con- 
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duct»  before  any  controversy  arose,  becomes  an  important  indication  of  the 
real  fact.  Thus,  suppose  she  had  hired  a  drawer  in  a  safe-deposit  vanlt,  and 
had  placed  a  package  in  it,— there  being  no  pretense  that  she  had  any  other 
bonds  than  these, — her  conduct,  even  if  no  word  had  been  spoken,  would  be 
admissible  in  evidence,  as  strengthening  the  probability  that  she  had  the 
bonds.  Now  if,  in  hiring  the  drawer,  she  had  remarked  that  she  wanted  it 
to  keep  some  railroad  bonds  in,  the  remark  would  be  admissible  as  a  part  of 
her  conduct  in  the  matter,  not  as  a  declaration  purporting  to  be  truthful,  but 
as  a  natural  act  in  the  circumstances.  It  would  be  of  the  same  precise  nature 
as  the  act  of  hiring  the  drawer  without  any  declaration  as  to  the  use  to  be 
made  of  it.  Just  so,  if  she  had  put  the  bonds  in  her  tax-list,  no  controversy 
having  then  arisen,  that  fact  would  operate  in  her  favor;  but  only  as  a  nat- 
ural act  on  her  part,  not  as  a  declaration  independent  of  the  act. 

This  view  of  the  matter  disposes  of  the  objection  made  by  the  defendant's 
counsel,  that  he  was  not  present  to  hear  what  she  said.  There  was  clearly  no 
more  necessity  that  the  defendant  should  have  been  present,  and  have  heard 
her  remark,  than  it  would  have  been,  in  the  case  supposed,  that  he  should  have 
been  present  and  seen  her  hire  the  drawer  in  the  safe-deposit  vault.  Neither 
act  had  any  relation  to  him.  The  principle  upon  which  declarations  made  by 
a  party  to  a  controversy  are  admissible,  when  made  in  the  presence  of  the  other 
party,  and  inadmissible  otherwise,  is  that  when  heard  by  him  he  has  the  op- 
portunity to  contradict  them,  and  his  failure  to  do  so  is  equivalent  to  an  ad- 
mission of  the  truth  of  the  statement  of  his  adversary.  But  here  there  was 
nothing  which  he  had  at  the  time  any  interest  in  denying ;  while,  regarding 
the  whole  as  simply  constituting  an  act  on  the  part  of  the  plaintiff,  it  was  not 
a  matter  calling  for  admission  or  denial. 

There  is  another  ground  upon  which  this  evidence  became  pertinent  and  ad- 
missible. The  defendant  claimed  tliat  the  suit  was  fraudulently  broughc  to 
extort  money  from  him,  and  that  the  plaintiff's  story  was  not  only  an  entire 
fabrication,  but  was  one  of  recent  origin.  Of  course,  it  was  admissible  on  her 
part  to  show  that  it  was  not  of  recent  origin,  and  nothing  was  moi-e  pertinent 
than  this  evidence  upon  that  matter. 

But  the  plaintiff,  further,  for  the  purpose  of  showing  that  her  claim  to  the 
ownership  of  the  bonds  was  not  of  recent  origin,  offer^  one  Charles  H.  Card 
as  a  witness,  who  testified  that  about  four  years  before  the  trial,  and  before 
any  controversy  with  regard  to  the  matter  bad  arisen,  she  stated  to  him  that 
she  had  some  Elevated  Railroad  Company  bonds.  This  evidence  the  court  re- 
ceived, against  the  objection  of  the  defendant's  counsel.  There  was  no  error 
in  this  ruling.  The  question  was,  when  did  the  plaintiff  first  claim  to  own 
the  bonds?  The  fact  could  not  be  proved  otherwise  than  by  her  declarations. 
The  defendant  claimed  that  she  had  never  pretended  to  own  them  till  recently. 
This  could  be  met  only  by  showing  that  she  claimed  to  own  them  at  an  earlier 
time,  and  the  fact  that  she  had  made  the  claim  four  yeai-s  iH^fore  became  one 
of  increased  weight  in  her  favor,  in  meeting  the  claim  of  the  defendant.  And 
it  is  of  no  consequence  here,  as  in  the  case  we  have  before  considered,  that  the 
defendant  was  not  present  when  her  statement  was  made. 

The  counsel  for  the  defendant  cross-examined  the  plaintiff  with  regard  to 
the  sources  from  which  she  derived  the  money  which  she  claimed  to  have  in- 
vested in  the  bonds,  and  she  stated  in  reply  to  his  questions  that  she  carried 
on  the  business  of  a  milliner  and  dress-maker  in  the  city  of  New  Haven,  and 
that  her  customers  were  of  the  wealthy  class,  who  paid  her  good  prices  for  her 
work.  On  her  redirect  examination  she  was  asked  to  state  the  names  of  her 
customers.  In  doing  so,  she  used  a  memorand um  for  the  purpose  of  refreshing 
her  recollection,  which  was  written  by  her  son,  at  her  dictation.  The  defend- 
ant's counsel  objected  to  any  use  of  the  memorandum,  but  the  court  admitted 
it.  There  was  no  error  in  this  ruling.  A  witness  may  always  refiesh  his 
memory  by  referring  to  a  memorandum,  when  he  does  in  fact  testify  from  his 
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meiDory  thus  refreshed.    It  is  no  objection  to  the  memorandum  here  that  the 
names  were  written  by  her  son;,  for.  he  did  it  in  her  presence,  and  upon  her 
dictation,  so  that  it  was  her  memorandum,  and  not  his.    There  is  no  error  in 
the  judgment  appealed  from. 
In  this  opinion  the  other  judges  concurred. 


(56  Conn.  41») 

Tweedy  t.  Bogaut  et  aL 
{Supreme  Court  of  Errors  of  ConnecticuL    October  Term,  1887.) 

Garnishment— Tbusteb  Process— CJoupon  Bonds— Jurisdiotion—Sbrviob  of  Process. 
Service  of  garnishment  process  was  made  by  attested  copy  of  the  writ  left  with 
the  treasurer  of  the  bank,  with  which  defendant  had  pledged  certain  bonds  of  for- 
eign corporations,  defendant  being  a  non-resident,  and  no  personal  service  being 
made  on  him.  Held,  that  as  the  officer  did  not  talke  the  property  into  his  posses- 
sion by  way  of  direct  attachment,  and  as  bonds  payable  to  bearer  can  be  reached 
by  trustee  process  only  by  service  of  the  process  on  the  maker,  no  jurisdiction  waa 
acquired. 

Appeal  from  superior  court,  Fairfield  county. 

Action  by  E.  S.  Tweedy  against  Orlando  M.  Bogart  and  others.    Plaintiff 
appeals  from  judgment  dismissing  the  cause  for  want  of  jurisdiction. 
<8f.  Tweedy,  for  appellant.    B.  8.  White,  for  appellees. 

Pardee,  J.  On  September  25,  1882,  the  defendants,  partners,  residing  in 
the  state  of  New  York,  deposited  with  the  Savings  Bank  of  Danbury,  in  this 
state,  17  bonds  of  $1,000  each,  issued  by  the  East  Tennessee,  Virginia  «&  Geor- 
gia Railroad  Company,  payable  to  bearer;  and  five  first  mortgage  bonds  of 
|l,000  each,  issued  by  the  Pittsburgh  &  Western  Bailroad  Ck)mpany,  all  of 
them  payable  to  bearer;  also  two  certificates  for  50  shares  each,  of  the  stock 
of  the  New  York,  Lake  Erie  &  Western  Bailroad  Company, — all  as  security 
for  the  repayment  of  the  sum  of  $20,000,  and  loaned  by  said  savings  bank  to 
the  defendants.  On  the  14th  day  of  May,  1884,  the  defendants,  having  be- 
come insolvent,  made  an  assignment  to  a  trustee  in  and  in  accordance  with 
the  laws  of  the  state  of  New  York.  Of  this  both  tiie  plaintiff  and  the  Sav- 
ings Bank  of  Danbury  had  notice  piior  to  June  20,  1884.  On  the  last-named 
day  the  savings  bank  held,  and  still  continues  to  hold,  all  of  these  bonds  and 
shares,  as  security  for  the  unpaid  poi*tion  of  the  loan;  and  on  that  day  the 
market  value  of  these  was,  and  to  the  present  time  has  continued  to  be,  in  ex- 
cess of  the  indebtedness  for  which  they  were  pledged.  On  that  day  the  plain- 
tiff instituted  this  suit  for  the  recovery  of  money,  and  caused  service  of  gar- 
nishment to  be  made  upon  the  savings  bank  of  Danbury,  as  having  concealed 
in  its  possession  the  goods  and  estate  of  the  defendants,  and  as  being  their 
trustee,  agent,  and  debtor.  On  the  same  day  the  officer  making  service  left  a 
true  and  attested  copy  of  the  writ  and  complaint,  with  his  doings  indoi-sed 
thereon,  with  the  treasurer  of  the  savings  bank;  the  defendants  not  having 
any  agent  or  attorney  in  this  state.  On  that  day  all  of  the  defendants  were 
residents  of  the  state  of  New  York.  No  personal  service  of  process  was  made 
on  either  of  them.  They  appeared  for  the  sole  purpose  of  pleading  to  the  ju- 
risdiction. The  court  dismissed  the  cause  for  want  of  jurisdiction.  The 
plaintiff  appeals. 

There  being  no  personal  service  of  process,  the  court  could  acquire  jurisdic- 
tion only  by  the  attachment  of  property.  By  our  law  this  last  can  be  effected, 
so  far  as  personal  property  is  concerned,  in  two  ways:  In  one,  the  ofllcer 
making  service  takes  the  property  into  actual  possession,  and  holds  it  as  the 
agent  of  the  law,  for  application  upon  a  final  judgment  in  favor  of  tlie  plain- 
tiff. In  the  other,  when  the  effects  of  the  defendant  are  concealed  in  the 
hands  of  his  agent  or  trustee,  so  that  they  cannot  be  found  to  be  attached,  or 
when  a  debt  is  due  from  any  person  to  him,  serviceof  acopy  upon  such  agent, 
trustee,  or  debtor  will  effect  the  attachment  of  such  property  or  debt.    The 
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first  foim  may  be  denominated  the  direct  attachment,  in  this  it  is  essential 
that  the  olBcer  should  take  the  property  into  his  possession,  and  continue  to 
hold  the  same  to  respond  to  any  judgment  which  tlie  plaintiff  may  obtain.  It 
is  of  no  avail  to  give  either  written  or  verbal  notice  thereof  to  the  person  hold- 
ing the  property,  if  he  is  permitted  to  continue  in  possession. 

As  to  the  second,  which  may  be  called  attachment  by  trustee  process,  it  has 
been  decided  by  this  court  that  although  a  person  may  have  in  his  possession 
a  negotiable  promissory  note,  not  made  by  himself,  indoi'sed  in  blank,  the 
property  of  another,  such  evidence  of  indebtedness,  such  chose  in  action,  can- 
not be  attached  by  the  trustee  process,  as  the  property  of  that  other,  for  the 
reason  that  the  paper  is  not  property;  is  only  the  evidence  of  a  right  to  de- 
mand property;  and  that  the  money  which  it  represents  can  only  be  seques- 
tered by  serving  the  trustee  process  upon  the  maker  of  the  note.  Grosvenor 
V.  Bank,  13  Conn.  104. 

The  reasons  given  for  denying  to  a  promissory  note,  even  when  payable  to 
bearer,  and  tlierefore  transferable  by  delivery,  the  quality  of  property,  within 
the  meaning  of  our  statutes  of  attachment,  are  these,  viz.:  "The  serious,  if 
not  irreparable,  injury  which  might  result,  either  to  the  creditor  or  debtor,  by 
adopting  a  rule  which  would  subject  negotiable  paper,  indorsed  in  blank,  to 
the  operation  of  the  process  of  garnishment  as  being  goods  and  effects;  the 
insuperable  difficulties  which  would  attend  the  sale  of  it  on  execution;  the 
want  of  adequate  means  to  ascertain  its  value,  so  that  on  a  sale  justice  would  be 
done  to  both  parties  in  the  execution;  the  inability  to  determine  the  equitable 
liens  which  may  exist  upon  it, — furnish  sufficient  reasons  to  withhold  our 
sanction  to  the  experiment  now  proposed  to  be  made."  These  reasons  were 
given  many  years  since  During  the  lapse  of  time,  private  pecuniary  corpo- 
rations have  greatly  increased  in  number.  Their  obligations,  payable  to 
bearer,  transferable  by  delivery  as  freely  as  is  a  bank  note,  are  in  untold  mill- 
ions, and  burden  the  market.  The  obligations  of  many  of  them  are  suffi- 
ciently well  known  to  have  a  settled  market- value.  But  there  are  countless 
others  whose  obligations  are  not  capable  of  accurate  valuations  at  all  times 
and  places;  many  of  them  not  so  at  any  time  or  place.  Of  course,  a  legal  rule 
must  be  general  and  applicable  to  ^I.  And  the  mass  of  negotiable  notes  of 
individuals,  and  of  corporations  of  limited  reputation,  is  at  all  times  so  great 
as  to  give  force  still  to  the  objections  urged  by  this  court  against  the  compul- 
sory pale  of  these  at  public  auction.  In  the  eye  of  the  law,  that  which  is 
known  In  the  market  as  a  coupon  bond  of  a  railroad  corporation  differs  not 
from  the  promissory  note  of  an  individual  payable  to  bearer.  In  each  case 
the  obligations  of  the  maker  and  the  rights  of  the  holder  are  the  same.  The 
service  of  the  trustee  process  upon  the  Savings  Bank  of  Danbury  was  of  no 
legal  effect;  therefore  the  court  did  not  acquire  jurisdiction.  It  has  been  de- 
cided that  the  shares  of  the  foreign  railroad  company,  which  were  pledged  by 
the  defendant  to  the  Savings  Bank  of  Danbury,  could  not  be  reached  by  either 
form  of  service.  Winalow  v.  Fletcher^  53  Conn.  396.  There  is  no  error  in 
the  judgment  complained  of. 

Nelson  v.  Potter. 
{SwpreffM  Court  of  New  Jersey,    June  Term,  1838.) 

1   Wills— RBQxnsiTEs— Lex  Rei  SiTjE. 

Act  N.  J.  May  11, 1888,  (Bupp.  Revision,  775,)  which  allows  a  will,  admitted  to 
probate  in  another  state,  to  be  recorded  in  this  state  for  the  purpose  of  making 
title  to  lands,  and  provides  that  such  will,  bein^  so  recorded,  shall  have  tbe  same 
force  in  respect  to  lands  whereof  the  testator  died  seized  as  if  it  had  been  probated 
in  this  state,  and  that  all  conveyances  theretofore  or  thereafter  made  by  any  exec- 
utor or  devisee  shall  be  as  vabd  as  if  said  will  had  been  probated  in  this  state, 
does  not  render  a  will  executed  by  a  non-resident  testator  according  to  the  law  of 
his  domicile,  but  not  according  to  the  law  of  this  state,  effectual  to  pass  title  to  land 
'     in  this  state,  but  simply  renders  the  transcript  of  its  probate  in  the  state  where 
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executed  oompetent  evidence  dispensing  with  proof  by  the  subscribing  witnesses, 
and  leaving  the  legal  effect  of  the  will  to  be  determined  as  it  would  be  if  the  orig 
inal  will  was  produced. 
2.  Samk— FoRBiON  JuDGMBNTs— Pull  Faith  and  Credits. 

The  clause  of  the  Const.  U.  S.,  which  requires  full  faith  and  credit  to  be  given  in 
each  state  to  the  records  and  judicial  proceedings  of  every  other  state,  applies  to 
the  records  and  proceedings  of  courts  only  so  far  as  they  have  jurisdiction,  and 
does  not  render  the  probate  of  a  will  in  one  state  conclusive  as  to  the  validity  of  a 
devise  in  another  state. 

On  certificate  upon  a  feigned  issue  out  of  the  court  of  chancery. 
Argued  before  Depue,  Van  Syckel,  and  Knapp,  Justices. 
John  S*  Voorheesp  for  plaintiff.    A>  /•  Kedsbey^  for  defendant* 

Depue,  J.  This  suit  involves  title  to  certain  lands  situated  in  the  county 
of  Middlesex,  in  this  state,  of  which  Isaac  J.  Potter  died  seized.  The  de- 
ceased, whose  domicile  was  In  California,  died  May  19,  1885.  By  his  last 
will,  datt'd  Kovember  19,  1884,  he  devised  the  residue  of  his  estate,  in  which 
the  lands  in  question  were  included,  to  two  incorporated  societies.  The  plain- 
tiff derived  title  by  conveyance  from  these  societies.  The  defendant  makes 
title  as  an  heir  at  law  of  the  deceased.  The  testator's  will  was  in  writing, 
and  signed  by  him,  but  not  executed  by  him  in  the  presence  of  subscribing 
witnesses.  It  is  admitted  that  the  will  was  made  and  executed  in  compliance 
with  the  laws  of  California,  and  tliat  under  the  laws  of  that  state  it  would  be 
a  valid  testamentary  disposition  of  lands.  It  was  not  made  and  executed  in 
conformity  with  the  law  of  this  state,  which  requires  all  wills  to  be  executed 
in  the  presence  of  two  witnesses,  pr&sent  at  the  same  time,  who  shall  subscribe 
their  names  tliereto  as  witnesses  in  the  presence  of  the  testator.  Revision, 
1247,  §  22.  The  certificate  presents  the  question  whether  a  will,  made  and 
executed  by  a  non-resident  testator,  in  such  a  manner  as  by  the  law  of  his 
domicile  would  be  a  valid  devise  of  lands,  can  operate  to  devise  lands  in  this 
state,  the  will  not  having  been  executed  in  conformity  with  the  law  of  this 
state. 

The  incidents  of  real  estate,  its  disposition,  and  right  of  succession,  depend 
upon  the  lex  rei  sitas.  The  validity  of  bequests  of  personal  property  depends 
upon  the  law  of  the  testator's  domicile,  and  the  validity  of  devises  of  real 
property  upon  the  law  of  the  state  where  the  lands  lie.  Hence  a  will  executed 
according  to  the  law  of  the  testator^s  domicile  will  pass  personal  property 
wherever  situate;  but,  with  respect  to  devises  of  lands,  the  will  must  be  exe- 
cuted according  to  the  prescribed  formalities  of  the  state  in  which  the  land  is 
situated.  4Kent  Comm.  91, 93;  Story,  Confl.  Law,  §  474;  Whart.  Confl.  Law, 
§  585;  Joneit  v.  Habersham,  107  U.  S.  174-179,  2  Sup.  Ct.  Rep.  336;  Robert- 
son V.  Pickrelh  109  U.  S.  608,  3  Sup.  Ct.  Rep.  407;  Pratt  v.  Douglas^  38  N. 
J.  Eq.  516;  1  Jarm.  Wills,  (Rand.  Ed.)  1,  note  6. 

The  courts  of  one  state  are  without  jurisdiction  over  the  title  to  lands  in 
another  state;  and  the  clause  of  the  federal  constitution  wluch  requires  full 
faith  and  credit  to  be  given  in  each  state  to  the  records  and  judicial  proceed- 
ings of  every  other  state  applies  to  the  records  and  proceedings  of  courts  only 
so  far  as  they  have  jurisdiction.  Public  Works  v.  College^  17  Wall.  521. 
Hence  the  probate  of  a  will  in  one  state*  though  conclusive  as  to  title  to  per- 
sonalty if  probate  be  made  at  the  domicile  of  the  testator,  is  of  no  force  in  es- 
tablishing the  sutticiency  or  validity  of  a  devise  of  land  in  another  state.  It 
can  obtain  such  force  only  in  virtue  of  some  law  of  the  state  in  which  the 
lands  are  situate.  MoCormick  v.  SuUivant,  10  Wheat.  192;  Darby  v.  Mayers 
Id.  465;  Robertson  v.  PickrelU  109  U.  S.  608,  3  Sup.  Ct.  Rep.  407.  The  state 
legislature  might  provide  that  lands  within  the  state  should  pass  by  a  devise 
in  a  will  executed  according  to  the  law  of  the  state  or  country  in  which  the 
testator  was  domiciled.  But  an  act  of  legislation  of  that  import  would  be  so 
extraordinary  and  impolitic,  in  its  tendency  to  introduce  doubt  and  uncertainty 
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in  the  title  to  lands,  that  a  statute  of  that  similitude  would  not  be  allowed 
that  effect,  unless  such  intent  was  expressed  in  clear  and  unequivocal  lan- 
guage. 

The  testator's  wiU  was  duly  probated  in  the  oiBce  of  the  clerk  of  Tuolumna 
county,  Gal.;  May  27, 1885,  and  an  exempUded  copy  thereof  filed  and  recorded 
in  the  surrogate's  office  of  Middlesex  county,  in  this  state,  May  2, 1887,  in 
complian.ee  with  the  act  of  the  legislature  of  May  11, 1886,  (Supp.  Bevislon, 
775.)  It  is  contended  by  the  plaintiff  that,  by  force  of  this  statute,  a  will, 
not  executed  in  the  manner  prescribed  by  the  law  of  this  state,  is  neverthe* 
less  operative  to  devise  lands  in  this  state,  if  it  be  executed  according  to  the 
formalities  required  for  a  devise  of  lands  by  the  law  of  the  state  or  country 
where  the  testator  was  domiciled.  The  act  in  question  provides  that  when 
any  will  shall  have  been  admitted  to  probate  in  any  state  or  territory  of  the 
United  States,  or  the  District  of  Columbia,  or  in  any  foreign  state  or  king- 
dom, and  any  person  shall  desire  to  have  the  same  recorded  in  this  state,  for 
the  purpose  of  making  title  to  lands  or  real  estate  in  this  state,  it  should  be  law- 
ful for  the  surrogate  of  any  county  in  this  state,  upon  an  exemplified  copy  of 
such  will  and  of  the  certificate  of  probate  thereof  and  of  the  letters  testament- 
ary, exemplified  and  attested  as  mentioned  in  the  act,  being  filed  in  his  office, 
to  record  such  will,  certificate,  a^id  letters,  and  file  the  said  copy  in  his  office. 
The  act  further  provides  that  any  such  will,  certificate,  and  letters,  being  so 
recorded,  should  have  the  same  force  and  effect,  in  respect  to  all  lands  and 
real  estate  whereof  the  testator  died  seized,  as  if  the  s£ud  will  had  been  ad- 
mitted to  probate,  and  letters  testamentary  had  been  issued  in  this  state.  It 
also  provides  that  all  conveyances  theretofore  or  thereafter  made  by  any 
executor,  or  by  any  devisee,  should  be  as  valid  as  if  said  will  had  been  ad- 
mitted to  probate,  and  letters  testamentary,  etc.,  had  been  issued  in  this  state, 
and  that  such  record  or  certificate  copies  thereof  would  be  received  in  evidence 
in  all  courts  of  this  state.  This  statute  was  originally  passed  March  23, 1866, 
(Nix.  Dig.  1036.  §  40.)  It  was  repealed  in  1872,  (P.  L.  1872,  p.  58,)  and  re- 
stored in  1873,  (Jr.  L.  1873,  p.  168,)  and  w*as  included  in  the  orphans'  court 
act  in  the  Revision  of  1874.  Bevision,  757,  §  26.  It  was  re-enacted  with 
some  amendments  in  1882,  (P.L.  1882,  p.  112,)  and  again  in  1886,  with  some 
other  amendments,  (Supp.  Revision,  775;)  but  the  act  as  it  now  stands  is,  so 
far  as  concerns  this  suit,  substantially  the  same  as  it  was  when  it  passed  in 
1866.  The  act,  as  passed  in  1866,  was  entitled  "A  supplement  to  the  act 
relative  to  the  probate  of  wills  from  other  or  foreign  states,*'  which  was  an 
act  passed  April  15,  1846,  (Nix.  Dig.  1032,  §  31.)  The  act  of  1846,  to  which 
the  act  of  1866  was  a  supplement,  was  originally  passed  March  6, 1828,  under 
the  title  of  "An  act  relative  to  the  probate  of  wills,"  (Har.  Gomp.  195;)  and 
witli  some  additions,  of  no  importance  in  this  case,  was  included  in  the  Re- 
vision of  1846,  under  the  title  above  mentioned. 

When  the  act  of  1828,  providing  for  the  record  of  foreign  wills,  was  passed, 
statutes  were  in  force  making.the  record  of  wills  originally  proved  under  the 
laws  of  this  state,  either  in  the  prerogative  court  or  before  the  surrogate, 
or  transcripts  thereof,  competent  evidence  of  the  same  validity  and  effect  as 
if  the  original  will  were  produced  and  proved.  The  germ  of  this  legislation 
was  the  act  of  March  17,  17ia>14,  (Nix.  Dig.  1034;  Revision  1249;)  which  in 
the  second  section  provided  that  wills  ther^ter  made  in  writing,  signed  and 
published  by  the  testator  in  the  presence  of  three  subscribing  witnesses,  and 
regularly  proved  and  entered  upon  the  books  of  records  or  registers,  should 
be  sufficient  to  devise  and  convey  lands,  tenements,  hereditaments,  or  other 
estates,  as  effectually,  to  all  intents  and  purposes,  as  if  the  testator  had  con- 
veyed the  same  away  in  his  life-time;  ahd  that  the  books  in  which  they 
w^ere  registered  or  recorded  should  be  accepted,  and  be  sufficient  evidence  at 
all  times  and  places.  The  fourth  section  declared  that  the  copy  of  any  will, 
made  in  any  of  his  majesty's  colonies,  by  whfch  any  real  estate  within  this 
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colony  Ib  devised,  being  proved  according  to  the  custom  of  such  colony,  should 
be  received  in  evidence  in  any  of  the  courts  within  this  province,  and  be  eS^ 
teemed  as  valid  and  sufficient  as  if  the  original  will  or  testament  was  then 
and  there  produced  and  proved.  This  act  is  still  in  force,  (the  word  "colony" 
being  talten  to  include  ** state,")  except  as  modified  by  the  act  concerning  wills, 
of  March  12,  1851,  (Revision,  1247,)  with  respect  to  the  number  of  witnesses 
required,  and  the  mode  of  executing  and  attesting  wills.  Qraham  v.  Whitely, 
26  N.  J.  Law,  254-259;  4  Grifif.  Law  Reg.  1241,  §  72.  Mr.  Griffith,  in  com- 
roenting  on  the  act  of  1713-14,  and  other  provisions  for  authenticating  wills 
made  in  other  states,  as  furnishing  evidence  of  the  existence  and  of  the  pro- 
bate of  such  a  will  in  another  state,  containing  a  devise  of  lands  in  this  state, 
adds  that:  "Still  it  [the  will]  must  appear  to  be  executed  in  such  manner  as 
our  law  requires  for  the  devisitig  of  real  estate  lying  here."  4  Griff.  Law 
Beg.  1241,  §  72,  note  1. 

None  of  these  acts,  which  made  the  record  of  probate  or  transcripts  thereof 
evidence,  was  designed  to  change  the  law  with  respect  to  the  manner  in  which 
wills  were  required  to  be  executed  to  make  a  valid  devise  of  lands.  When 
these  acts  were  passed,  and  down  to  the  act  of  1851,  a  will  of  personalty  was 
valid,  and  therefore  entitled  to  probate,  though  it  was  executed  without  any 
subscribing  witnesses;  and  at  the  same  time  a  will  was  inoperative  to  devise 
lands,  unless  executed  in  the  presence  of  subscribing  witnesses,  and  with  certain 
formalities  provided  by  statutes  regulating  that  subject.  The  object  of  these 
acts  is  simply  to  provide  instruments  of  evidence  to  dispense  with  the  produc- 
tion of  the  subscribing  witnesses  in  support  of  title  by  devise.  As  was  said  by 
Chief  Justice  Beasley,  the  intention  was  to  make  lliemj?r^ma/aoic  evidence 
for  the  sake  of  convenience.  Otterson  v.  Hofford,  36  N.  J.  Jiaw,  129-133.  If 
the  will,  as  probated,  showed  a  will  executed  in  such  a  manner  as  was  required 
for  a  valid  devise  of  lands,  the  record  of  the  probate,  or  a  transcript  thereof, 
was  prima  facie  evidence  of  the  title  of  the  devisee.  If  the  record  did  not 
exhibit  a  will  so  executed,  the  record  or  transcript  went  for  naught.  Den,  v.- 
Allen,  2  K.  J.  Law,  35, 38, 42,  43;  Allaire  v.  Allaire,  37  N.  J.  Law,  312,  318, 
319;  39  N.  J.  Law,  113.  The  act  of  1846,  which  applies  to  foreign  wills,  must 
receive  the  same  construction;  for  by  the  third  section  of  that  act  it  is  de- 
clared that  such  record,  or  certified  copies  thereof,  should  be  evidence  in  the 
same  manner,  and  have  the  same  force  and  effects,  as  if  such  will  had  been 
proved  in  the  usual  manner,  under  the  existing  laws  of  this  state.  It  was 
BO  decided  in  Allaire  v.  Allaire,  supra. 

It  was  contended  by  the  plaintiff,  to  sustain  this  devise,  that  the  act  of  1886, 
(Supp.  Revision,  775,)  requires  a  broader  construction.  The  argument  was 
based  upon  the  phrase,  "shall  desire  to  have  the  same  recorded  in  this  state  for 
the  purpose  of  making  title  to  lands  or  real  estate  in  this  state,"  and  the  fact 
that  conveyances  theretofore  or  thereafter  made  by  executors  or  devisees  was 
validated.  The  reason  for  the  introduction  of  the  words  above  quoted,  with 
respect  to  the  purpose  for  which  such  will  was  recorded,  is  apparent.  The 
act  of  1846  contemplated  letters  testamentary,  or  administration  upon  the  re- 
cording of  the  will,  and  required  a  bond,  with  security  from  non-residents,  for 
the  faithful  administration  of  the  testator's  estate.  In  some  instances  the 
record  of  a  foreign  will  in  this  state  was  needed  exclusively  as  a  muniment 
of  title,  without  any  administration  on  the  testator's  estate.  The  supple- 
ments of  1866  and  1886  were  designed  to  meet  this  situation  of  affairs.  Pro- 
vision was  therein  made  for  recording  the  will  for  the  sole  purpose  of  making 
title  to  lands  or  real  estate  in  this  state  without  letters  testamentary  or  ad- 
ministration thereon,  and  consequently  without  any  bond  for  the  administra- 
tion of  the  testator's  estate.  And  it  will  be  observed  that  in  every  instance 
in  these  statutes,  in  which  the  effect  of  such  a  record  is  declared,  it  is  de- 
clared that  such  will,  upon  being  recorded,  "shall  have  the  same  force  and 
effect,  in  respect  to  all  lands  and  real  estate  whereof  the  testator  died  seized, 
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as  if  said  will  had  been  admitted  to  probate,  and  letters  testamentary  or  of 
administration  with  the  will  annexed  bad  been  issued  in  this  state;"  and 
that  conveyances  of  such  real  estate  by  the  executor  or  devisee,  "shall  be  as 
valid  as  if  said  will  had  been  admitted  to  probate,  and  letters  testamentary 
or  of  administration  with  the  will  annexed  had  been  issued  in  this  state." 
In  this  language  the  legislature  expressed  a  purpose  to  put  such  a  will,  when 
recorded,  on  the  same  footing,  with  respect  to  lands,  as  wills  recorded  under 
the  act  of  1866.  The  language  in  which  these  statutes  are  expressed  gives  no 
countenance  to  the  supposition  that  the  legislature  intended  to  suspend  the 
statute  concerning  wills,  with  respect  to  lands  in  this  state,  in  favor  of  for- 
eign testators;  or  to  give  the  record  of  foreign  wills  an  effect  which  it  has 
not  given  to  domestic  wills,  duly  probated  in  our  courts.  The  whole  of  the 
legislation  witli  respect  to  the  force  and  effect  of  the  probate  and  recording 
of  wills, — domestic  or  foreign, — upon  the  title  to  lands,  is  of  the  same  char- 
acter. The  record  of  probate,  or  a  transcript  thereof,  is  made  competent  ev- 
idence dispensing  with  proof  by  the  subscribing  witnesses;  leaving  the  legal 
effect  of  the  will,  as  a  devise  of  lands,  to  be  determined  as  it  would  be  if  the 
original  will  was  produced  and  proved.  The  testator's  will,  if  produced  and 
proved,  would  be  inoperative  to  devise  lands  in  this  state.  It  acquired  no  ad- 
ditional force  from  the  recording.  A  certificate  will  be  made  that  the  title 
to  the  lands  in  question  did  not  pass  under  the  testator's  will,  but  descended 
to  his  heirs  at  law. 

In  preparing  this  opinion,  I  have  not  overlooked  the  fact  that  upon  the 
testator's  death,  in  1885,  the  lands  in  question  descended  to  his  heirs  at  law, 
and  that  their  title  was  vested  before  the  act  of  1886  was  passed.  But  inas- 
much as  the  act  of  1882,  which  was  in  force  when  the  testator  died,  is,  in  all 
respects  material  to  this  controversy,  identical  with  the  act  of  1886,  I  pre- 
ferred to  consider  the  case  as  if  controlled  by  the  latest  act  on  this  subject. 


(GQ  N.  J.  L.  636) 

LiNDSLEY  V.  O'REILLT. 

(Court  of  Errors  and  Appeals  of  New  Jersey.    August  9, 18S8.) 

1.  Equity— JuBiSDioTiON— Lands  in  Another  State  or  Country— Decree. 

In  cases  of  contract,  trust,  ^r  fraud,  the  equity  courts  of  one  state  or  country  hav- 
ing jurisdiction  of  the  parties  are  competent  to  entertain  a  suit  for  specific  per- 
formance, or  to  establish  a  trust,  or  for  a  conveyance,  although  the  contract,  trust, 
or  fraudulent  title  pertains  to  lands  in  another  state  or  country.  But  a  decree  in 
such  a  suit  imposes  a  mere  personal  obligation,  enforceable  by  injunction,  attach- 
ment, or  like  process  against  the  person,  and  cannot  operate  upon  lands  in  another 
jurisdiction,  to  create,  transfer,  or  vest  title. 

a.  Same. 

This  rule  rests  upon  the  principle  that  the  courts  of  one  state  or  country  are  with- 
out jurisdiction  over  title  to  lands  in  another  state  or  country.  The  clause  of  the 
federal  constitution  which  requires  full  faith  and  credit  to  be  given  in  each  state  to 
the  records  and  judicial  proce^ings  of  every  other  state  is  subordinate  to  this  rule, 
and  applies  to  the  records  and  proceedings  of  the  courts  only  so  far  as  they  have 
jurisdiction. 

8.  Powers— Testamentary— Implication. 

Where  a  testator,  in  the  disposition  of  his  estate,  imposes  on  his  executor  trusts 
to  be  executed  or  duties  to  be  performed,  which  require  for  their  execution  or  per- 
formance an  estate  in  his  lands  or  a  power  of  sale,  the  executor  will  take,  by  impli- 
cation, such  an  estate  or  power  as  will  enable  him  to  execute  the  trusts  or  per- 
form the  duties  devolved  upon  him.  ' 

i.  Same— Will— Construction. 

F.,  by  his  will,  disposed  of  all  his  estate,  real,  personal,  and  mixed,  upon  certain 
trusts  for  the  benefit  of  his  wife  during  her  life,  and  after  her  death  for  the  estab- 
lishment of  a  charitable  institution;  and  constituted  the  Right  Reverend  J.  F.  W., 
Roman  Catholic  bishop  of  Philadelphia,  and  his  successors  in  office,  executors.  He 
provided  that  his  widow  should,  during  her  life-time,  have  the  interest  of  all  his 
estate,  real,  personal,  and  mixed;  and  that,  if  the  interest  arising  annually  should 
not  be  sufficient  to  maintain  her,  his  executors,  or  his  successors,  should  give  her  an- 
nually a  sufficient  amount  of  the  principal  to  maintain  her  according  to  ner  station 
in  life.    For  the  establishment  of  the  charitable  institution  the  testator  directed  his 
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execator  or  sacoesaorB  in  office  to  pnroliaae  a  suitable  farm  for  that  purpose,  and 
that  the  balance  of  the  monev  arising  ont  of  his  estate  (if  any)  after  the  death  of 
his  wife,  and  the  purchase  of  the  farm,  should  be  appropriated  to  the  erection  of 
suitable  buildings  for  the  institution,  and  any  surplus  remaining  should  be  put  out 
at  interest,  and  applied  for  improvements.  The  will  contained  no  devise  to  the  ex- 
ecutor in  express  words,  nor  any  express  grant  of  power  to  sell  lands.  Held,  (1) 
that  the  executor  took,  by  implication,  a  fee  in  the  testator's  lands,  or  at  least  a 
power  of  sale,  and  that  in  either  event  his  deed  would  convey  the  legal  title;  (2) 
that  if  conveyance  by  the  executor  was  prematurely  made,  or  for  an  inadequate 
consideration,  in  breach  of  trust,  the  title  would  nevertheless  be  good  at  law,— the 
relief  being  in  equity,  and  at  the  instance  only  of  the  eeatuia  que  tmistenli  whose 
interests  were  prejudiced  thereby. 

6.  Wills— Record  op  Fobeign  Wills— Pboof  ot  Pbobatb. 

The  act  of  March  17, 1882,  (P.  L.  1882,  p.  112. )  which  provides  for  recording  foreign 
wills  for  the  purpose  of  making  title  to  lands  in  this  state,  and  making  the  tran- 
scripts of  such  record  legal  evidence  of  title,  applies  only  to  foreign  wills  that  have 
been  admitted  to  probate  in  the  state  from  which  the  copy  of  the  will  has  been  ex- 
emplified. Probate  in  the  foreign  jurisdiction,  as  evidence  of  the  factum  of  the 
will,  is  a  condition  precedent  to  its  being  made  a  record  in  this  state;  and  that  ju- 
risdictional fact  must  appear  by  the  certificate  transmitted  with  the  copy  of  the 
will.  An  afQdavit  that  the  will  has  been  admitted  to  probate  in  the  state  from 
which  the  copy  was  exemplified,  is  not  competent  to  establish  that  faoti 

6.  Samb. 

Where  the  object  of  making  such  will  a  record  in  this  state  is  for  the  purpose  of 
making  title  to  lands,  the  record  exemplified  from  another  state  must  contain  the 
proofs  taken  on  the  probate,  that  it  may  appear  that  the  will  was  made  and  exe- 
cuted in  the  manner,  and  with  the  formalities  prescribed  by  the  statutes  of  this 
state  for  the  devises  of  lands. 

(ayllcLbus  by  the  Court) 

Error  to  supreme  court. 

This  was  an  action  of  ejectment  brought  by  Catharine  O'Reilly  against 
Lindsley,  the  plaintiif  in  error,  to  recover  lands  situate  in  the  county  of  At- 
lantic. By  direction  of  the  judge  a  verdict  was  given  for  the  plaintiff.  This 
writ  of  error  brings  up  exceptions  to  that  direction,  and  also  errors  assigned 
upon  the  admission  of  evidence. 

Thomas  B.  Harned  and  />.  /.  Pancoast,  fo  plaintiff  in  error.  Peter  i. 
Voorheea  and  James  H  0*lieilly,  for  defendant  in  error 

Depue,  J.  Patrick  O'Reilly  died  in  1881.  In  his  life-time  he  was  seized 
of  a  tract  of  land  m  the  county  of  Atlantic,  in  this  state,  the  subject  of  con- 
troversy in  this  suit.  By  his  will,  dated  December  5, 1877,  proved  before  the 
surrogate  of  Atlantic  county.  July  5,  1881,  and  letters  testamentary  granted 
thereon,  he  devised  his  entire  estate  to  the  plaintiff,  his  wife,  for  life.  Ex- 
ception was  taken  to  the  admission  of  a  certified  copy  of  this  will;  but  the 
printed  case  does  not  cont<ain  a  full  copy  of  the  will,  nor  does  any  assignment 
of  error  touch  the  competency  of  this  evidence.  It  must  be  assumed  that 
this  will  was  duly  executed  to  devise  lands  under  the  laws  of  this  state,  and 
that  the  same  was  duly  probated  to  make  a  certified  copy  competent  evidence. 
On  this  presentiition  of  title  the  plaintiff  would  have  been  entitled  to  a  ver- 
dict. The  obstacle  in  the  way  of  the  plaintiff's  recovering,  in  virtue  of  her 
title  under  her  husband's  will,  arose  from  a  deed  made  by  O'Reilly  and  wife 
to  one  Henry  Francis  Felix,  on  the  14th  of  January,  1861.  This  deed  pur- 
ported to  be  an  absolute  conveyance,  in  fee-simple,  for  the  consideration  of 
$18,000.  To  sustain  a  title  under  her  husband's  will,  it  was  necessary  for  the 
plaintiff  to  overcome  or  extinguish  the  legal  title  thus  conveyed.  The  plaintiff 
contended  at  the  trial  that  the  deed  to  Felix  was  in  fact  a  mortgage,  and  that 
the  debt  or  liability  for  which  it  was  given  was  paid  and  satisfied;  and  that, 
on  the  discharge  of  the  obligation  for  which  the  conveyance  was  made,  the 
estate  of  the  mortgage  was  extinguished.  In  a  trial  at  law  it  is  not  compe- 
tent to  show  by  oral  testimony  that  an  absolute  deed  was  in  reality  a  mort- 
gage. In  our  judicial  system  the  jurisdiction  to  convert  an  absolute  deed 
into  a  mortgage  by  parol  evidence  is  exclusively  in  the  equity  courts.    The 
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compefcency  and  effect  of  tbe  evidence  produced  by  the  plaintiff  for  this  par« 
pose  are  tbe  issues  raised  by  the  bill  of  exceptions  and  assignments  of  error. 

Felix  died  in  1866.  By  his  will  he  gave  all  his  property  for  the  benefit  of 
his  wife,  Alicia  Kate,  and  a  charitable  society  known  as  ''The  Sisters  of  the 
Immaculate  Heart  of  Mary,"  and  made  the  Bight  Reverend  James  F.  Wood, 
Roman  Catholic  bishop  of  Philadelphia,  executor.  Felix»  at  tbe  time  of  his 
death,  resided  at  Beading,  in  the  county  of  Berks,  Pa.  On  the  4th  of  De- 
cember, 1867,  O'Beilly  filed  a  bill  of  equity  in  the  court  of  common  pleas 
of  the  county  of  Berks,  against  the  Bight  Beverend  James  F.  Wood,  executor 
of  the  last  will  and  testament  of  Henry  F.  Felix,  Alicia  Kate  Felix,  widow 
of  said  Henry  F.  Felix»  and  the  religious  order  of  "The  Sisters  of  the  Im- 
maculate Heart  of  Mary."  The  bill  set  out  that  the  Bight  Beverend  James 
F  Wood  was  a  resident  of  Philadelphia,  that  Alicia  Kate  Felix  resided  in 
Beading,  and  the  religious  order  of  the  listers  of  the  Immaculate  Heart  of 
Mary  was  a  society  established  in  Beading.  It  charged  that  the  deed  of  con- 
veyance made  by  O'BeiUy  to  Felix  was  in  legal  effect  a  mortgage;  that  the 
same  was  made  as  security  to  indemnify  Felix  against  his  liability  on  cer- 
tain promissory  notes  made  by  0*Beilly,  and  indorsed  by  Felix,  and  discounted 
by  the  Farmers*  Bunk  of  Beading,  and  under  protest,  and  that  subsequently 
the  said  notes  were  fully  paid  and  satisfied  by  the  said  O'Beilly;  that  the  said 
Felix  sustained  no  loss  or  damage  in  consequence  of  the  said  indorsements; 
and  prayed  a  reconveyance  of  the  legal  title.  The  defendants  named  in  the 
bill  appeared  and  filed  an  answer.  By  consent  of  parties,  an  exuminer  was 
appointed,  January  27,  1868,  who  filed  his  report  November  1,  1869;  and  in 
September,  1880,  the  case  was  brought  on  for  hearing  by  consent  on  the  bill, 
answer,  and  report  of  the  examiner;  and  on  the  20th  of  September,  1880,  a 
decree  was  signed,  in  which,  after  reciting  that  the  court,  being  satisfied  that 
the  allegations  of  the  plaintiff *b  bill  were  correct  and  true,  and  that  all  the 
notes  Indorsed  by  Felix  and  liabilities  incurred  by  him  for  O'Beilly  had  been 
by  O'Beilly  fully  paid,  discharged,  and  satisfied,  it  was  ordered  and  decreed 
that  the  liight  Beverend  James  F.  Wood,  executor  of  the  last  will  and  testa- 
ment of  deceased,  should  execute  and  deliver  to  Patrick  O'Beilly  a  deed  of  re- 
conveyance of  the  premises  in  fee-simple.  All  the  parties  to  the  suit  resided 
in  Pennsylvania.  The  Pennsylvania  court  had  jurisdiction  of  the  parties, 
and  also  of  the  subject-matter  of  the  suit.  The  contested  problem  is  the  ef- 
fect of  its  decree  upon  the  title  to  lands  in  this  state. 

If  the  decree  can  effect  the  title  to  lands  in  this  state,  it  extinguished  the 
Felix  title  without  a  reconveyance;  for  in  this  state  a  mortgage  is  regarded 
as  a  mere  security  for  the  debt  or  liability  for  which  it  is  given,  and  payment 
or  satisfaction  of  the  debt  or  liability  discharges  the  mortgage,  and  revests 
the  mortgaged  premises  in  the  mortgagor  without  a  reconveyance.  Shields 
V.  Loztavy  34  N.  J.  Law,  49j5;  Kloepping  v.  Stellmaoher,  86  K.  J.  Law,  176; 
Jackson  v.  TurrelU  89  N.  J  Law,  829;  Schalk  v.  Kingsley,  42  N.  J.  Law, 
32.  Ever  since  Penn  v.  Lord  Baltimore^  1  Yes.  Sr.  444,  it  has  been  estab- 
lished law  that,  in  cases  of  contract,  trust,  or  fraud,  the  equity  courts  of  one 
state  or  country,  havmg  jurisdiction  of  the  parties,  are  competent  to  entertain 
a  suit  for  specific  performance,  or  to  establish  a  trust,  or  for  a  conveyance,  al- 
though the  contract,  trust,  or  fraudulent  title  pertains  to  lands  in  another 
state  or  country.  The  principle  upon  which  this  jurisdiction  rests  is  that 
chancery,  acting  in  personam  and  not  in  rem,  holds  the  conscience  o^  the 
parties  bound  without  regard  to  the  situs  of  the  property.  It  is  a  jurisdic- 
tion which  arises  when  a  special. equity  can  be  shown  which  forms  a  ground 
for  compelling  a  party  to  convey  or  release,  or  for  restraining  him  from  as- 
serting a  title  or  right  in  lands  so  situated,  and  is  strictly  limited  to  those 
cases  in  which  tbe  relief  decreed  can  be  obtained  tlirough  the  party's  personal 
obedience.  If  it  went  beyond  that,  the  assumption  of  jurisdiction  would  not 
only  be  presumptions,  but  ineffectual.    West.  Pr.  Int.  Law,  57, 58.    The  de- 


Digitized  by 


Google 


382  ATLANTIC  REPORTER.  [N.  X* 

cree  in  a  suit  of  this  aspect  imposes  a  mere  personal  obligation,  enforceable 
by  injunction  or  like  process  against  the  person,  and  cannot  operate  ea?  pro- 
prio  vigore  upon  lands  in  another  jurisdiction,  to  create,  transfer,  or  vesta 
title. 

The  cases  on  this  subject  are  numerous.  They  are  collected  in  the  note  to 
Penn  v.  Lord  Baltimore,  2  Lead.  Cas.  Eq.  1806,  (923,)  Brett,  Lead.  Cas.  Eq. 
254;  Ewing  v.  Ewing,  9  App.  Cas.  34;  Norris  v.  Chambres,  29  Beav.  246; 
Massie  v.  Watts,  6  Cranch,  148;  Wood  v.  Warner,  15  N.  J.  Eq.  81;  Vaughan 
V.  Barclay,  6  Whart.  392.  In  Davis  v.  Headley,  22  N.  J.  Eq.  115,  the  com- 
plainant obtained  a  decree  in  the  circuit  court  of  Kentucky  against  Headley, 
that  a  conveyance  of  lands  in  New  Jersey  made  by  the  complainant  should  be 
rescinded  and  set  aside,  the  possession  restored,  and  the  defendant  enjoined 
from  setting  up  the  conveyance.  He  then  filed  a  bill  in  the  court  of  chancery 
of  this  state  to  enforce  the  decree.  The  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  that  suit  was  undisputed.  The  bill  to  enforce  the  decree 
was  nevertheless  dismissed.  Chancellor  Zabriseie,  in  dismissing  the  bill, 
declared  that  it  was  a  well-settled  principle  of  law,  in  the  decisions  of  Eng- 
land and  of  this  country,  and  acquiesced  in  by  the  jurists  of  all  civilized  na- 
tions, that  immovable  property  is  exclusively  subject  to  the  laws  and  juris- 
diction of  the  courts  of  the  state  or  nation  in  which  it  is  located,  and  that  no 
other  laws  or  courts  could  affect  it.  He  added:  "I  find  no  case  in  which  a 
statute,  judgment,  or  proceeding  in  one  country  has  been  held  to  affect  such 
property  in  another  country,  or  beyond  the  jurisdiction  of  the  sovereign  or 
court  making  the  statute  or  decree."  After  referring  to  Penn  v.  Lord  Balti- 
more, and  the  cases  in  which  decrees  for  specific  performance  of  contracts  re- 
lating to  lands  without  their  jurisdiction  were  made,  the  learned  chancellor 
said:  "But  in  these  cases  it  is  admitted,  as  it  was  by  Lord  Hardwicke,  that 
these  decrees  could  not  affect  the  land,  but  could  only  be  enforced  where  the 
court  had  jurisdiction  of  the  person  of  the  defendant,  and  thus  compel  him  to 
execute  the  conveyance.  In  such  cases  it  is  the  conveyance,  and  not  the  de- 
cree, that  has  the  effect. "  A  similar  precedent  in  the  federal  courts  enforced 
the  same  view.  Watts  v.  Waddle,  1  McLean,  200,  on  appeal,  6  Pet.  389. 
Lands  situate  in  Ohio  were  covered  by  two  patents,  one  issued  to  Powell,  the 
other  to  Watts.  To  remove  this  cloud  upon  his  title  Watts  commenced  a  suit 
against  Powell's  heirs  in  the  circuit  court  for  the  district  of  Kentucky,  and 
obtained  a  decree  sustaining  his  title.  The  court  had  jurisdiction  of  the 
parties.  By  this  decree  the  defendants  were  required  to  convey  the  premises 
to^the  complainant.  A  statute  of  Kentucky  authorized  the  court,  in  case  the 
defendant  in  such  a  suit  failed  to  convey,  to  appoint  a  commissioner  to  make 
conveyance.  By  the  decree  a  commissioner  was  appointed,  and,  no  convey- 
ance having  been  made  by  the  parties,  a  deed  was  executed  by  the  commis- 
sioner. A  suit,  afterwards  brought  in  the  federal  circuit  court  of  Ohio, 
brought  in  question  the  effect  of  the  decree  of  the  Kentucky  court,  and  of  the 
commissioner's  deed  in  execution  of  it,  upon  the  title  to  the  lands.  The  couii; 
held  that  neither  the  decree  nor  the  commissioner's  deed  vested,  the  legal  title 
in  the  complainant.  In  the  opinion  in  the  supreme  court,  Mr.  Justice  Mo- 
Lean  said:  "The  most  decisive  objection  to  the  decree  against  Powell's  heirs 
is  that  it  does  not  vest  the  legal  title  in  Watts.  A  decree  cannot  operate  be- 
yond the  state  in  which  the  jurisdiction  is  exercised.  It  is  not  in  the  power 
of  one  state  to  prescribe  the  mode  by  which  real  property  shall  be  conveyed 
in  another.  This  principle  is  too  clear  to  admit  of  doubt."  These  cases  rest 
upon  the  rule,  which  is  firmly  established,  that  the  courts  of  one  state  or 
country  are  without  jurisdiction  over  title  to  lands  in  another  state  or  country. 
The  clause  of  the  federal  constitution  which  requires  full  faith  and  credit  to 
be  given  in  each  state  to  the  records  and  judicial  proceedings  of  every  other 
state  is  subordinate  to  this  rule,  and  applies  to  the  records  and  proceedings  of 
the  courts  only  so  far  as  they  have  jurisdiction.    Public  Works  v.  College,  17 
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Wall.  521;  WaiU  v.  Waddle,  6  Pet.  389;  Brine  v.  Ins^Jtrame  Co.,  96  U.  S, 
627-635;  Dd^U  Y.JIeadley,  22  N.  J.  Eq.  115-121;  Nelson  v.  hotter,  50  ]S^.  J. 
Law,  324,  ante,  375.  The  Pennsylvania  court  having  no  jurisdiction  over 
title  to  lands  in  this  state,  its  decree,  thoagh  conclusive  within  the  jurisdic- 
tion which  pronounced  it,  cannot  be  allowed  to  affect  the  title  to  these  lands. 
It  could  not  operate  to  convert  the  deed  to  Felix  into  a  mortgage,  and  then 
decree  it  a  satisfied  incumbrance.  For  this  reason,  as  well  as  another,  which 
will  be  presently  stated,  the  decree  did  not  extinguish  the  Felix  title. 

The  plaintiff  also  offered  in  evidence  a  dead  made  by  Wood  to  Patrick 
O'Reilly,  dated  October  16,  1869,  whereby  the  premises  in  suit  were  conveyed 
to  O'Reilly.  This  deed  was  made  pending  the  equity  suit,  after  the  evidence 
in  that  suit  was  taken,  and  before  final  decree.  It  sets  out  the  substance  of 
O'Reilly's  bill,  as  to  the  nature  and  purpose  of  his  deed  to  Felix,  and  the 
payment  and  discharge  by  O'Reilly  of  the  debt  or  liability  to  secure  which  the 
deed  was  given,  and  recites  that  the  grantor  is  satisfied  that  the  allegations 
in  the  bill  are  true,  and  in  formal  words  it  reconveys  the  premises  to  O'Reilly 
in  fee.  The  competency  and  effect  of  this  deed  depended  upon  the  question 
whether  Wood  had  an  estate  in  or  power  over  the  lands  whereof  Felix  died 
seized,  to  enable  him  to  make  a  conveyance  therefoi .  I  will  examine  this  sub* 
ject  on  the  assumption  that  the  will  of  Felix  was  properly  admitted  in  evi- 
dence. By  his  estate  Felix  disposed  of  all  his  estate,  real,  personal,  and  mixed. 
His  testamentary  disposition  was  upon  certain  trusts  for  the  benefit  of  his 
wife  during  her  life-time,  and,  after  her  death,  for  the  establishment  of  a 
charitable  institution.  He  constituted  and  appointed  the  Right  Reverend 
James  F.  Wood,  Roman  Catholic  bishop  of  Philadelphia,  and  his  successor  in 
office,  executors,  so  long  as  this  property  shall  remain  situated  in  the  said  di* 
ocese;  and  provided  that,  "should  this  property  at  any  time  become  situated 
in  any  other  diocese,  then,  and  in  that  case,  the  Roman  Catholic  bishop  of 
said  diocese,  and  his  successors  in  office,  shall  be  the  executors  of  the  trust, 
with  all  the  powers  hereby  given  to  the  said  Right  Reverend  James  F.  Wood, 
and  his  successors  in  ofllce. "  The  testator's  will  cre<Ued  three  distinct  classes 
of  trusts:  First,  for  the  benefit  of  his  wife  during  her  life-time;  second,  the 
appropriation  of  his  estate  to  the  purchase  of  a  farm  on  which  to  erect  the 
charitable  institution,  and  the  erection  of  suitable  buildings  thereon;  and, 
third,  for  control  over  the  institution  when  established.  In  connection  with 
each  of  these  trusts,  and  especially  those  mentioned  in  the  first  and  second 
classes,  with  which  we  are  concerned  at  this  time,  the  will  devolved  upon  the 
executor  active  duties.  It  provided  that  the  testator's  widow  should,  during 
her  life-time,  have  the  interest  (f.  e.,  the  interest  and  income)  of  all  his  estate, 
real,  personal,  and  mixed.  It  also  directed  that  if  the  interest  arising  annu- 
ally should  not  be  sufficient  to  maintain  her  in  her  widowhood,  "my  executx)r 
or  his  successors  shall  give  her  annually  a  sufficient  amount  of  the  principal  to 
maintain  her  according  to  her  state  of  life,  the  same  as  she  is  now  leading;" 
and,  "should  she  marry  again,  she  shall  only  have  the  interest  of  all  my  es* 
tate,  real,  personal,  or  mixed,  of  whatever  nature  it  may  be,  until  her  death, 
but  she  shall  not  be  permitted  by  ray  executor  or  his  successors  to  receive  any 
part  of  the  principal  to  maintain  herself  and  family.'*  The^  testator's  wife 
survived  him,  and  was  living  and  unmairied  in  February.  1868,  when  her 
testimony  was  given  in  the  equity  suit,  and  there  is  no  proof  of  her  death  or 
marriage  since  that  time.  With  respect  to  the  charitable  institution,  the  tes- 
tator did  tkot  set  apart  any  lands  whereof  he  died  seized,  on  which  the  build- 
ings should  be  erected.  He  directed  the  executor,  or  his  successors  in  office, 
to  purchase  a  suitable  farm  in  the  vicinity  of  the  city  of  Reading  for  that  pur- 
pose. For  the  erection  of  buildings  the  testator  provided  as  follows:  "The 
balance  of  the  money  arising  out  of  my  estate,  (if  any,)  after  the  death  of 
my  beloved  wife,  Alicia  Kate,  and  the  purchase  of  the  aforementioned  farm, 
shall  be  appropriated  for  the  erection  of  suitable  buildings  for  a  sisterhood. 
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and  a  seminary  of  learning  for  joung  ladies,  under  the  direction  of  the  bishop 
of  the  diocese  in  which  these  lands  are  situate.  Should  there  be  a  surplus 
after  the  above  directions  are  faithfully  carried  out,  then  the  balance  shall  be 
put  out  at  interest,  and  applied  for  improvements  in  buildings,  as  necessity 
requires. "  He  also  directed  that  the  lands  purchased  should  at  no  time  be 
incumbered  by  Judgment,  bond,  or  mortgage;  and  should  forever  remain  free 
and  unincumbered;  and  that  any  improvements  made  thereon  should  be  paid 
for  in  cash,  or  its  equivalent,  at  the  time  the  improvements  were  made.  In 
a  subsequent  clause  the  testator  provided  for  the  event  of  the  death  of  his 
wife  in  his  life-time;  and  in  that  case  he  directed  that  all  his  estate,  of  what* 
ever  nature  it  might  be,  at  the  time  of  his  death,  should  at  once  be  appropri- 
ated  towards  the  fulfillment  of  the  aforementioned  objects,  namely,  the  pur- 
chase of  the  said  mentioned  farm,  and  the  erection  of  suitable  buildings  as 
aforementioned.  In  the  clause  of  his  will  in  which  the  testator  designated 
his  executor,  he  had  in  view  the  visitorial  powers  to  be  exercised  over  the  in- 
stitution after  it  had  been  established.  That  is  apparent  from  the  phnuse, 
"as  long  as  the  said  property  shall  remain  situate  in  said  diocese;  but  should 
this  property  at  any  time  become  situated  in  any  other  diocese,  then."  etc. 
But  no  such  qualification  or  limitation  was  imposed  with  respect  to  the  prop- 
erty or  estates  out  of  which  the  interest  or  income  or  the  principal  was  to  be 
derived  for  his  wife's  support,  or  out  of  the  proceeds  of  which  the  farm  for 
the  institution  was  to  be  purchased  and  the  buildings  erected.  To  these  pur- 
poses the  testator's  entire  estate,  real,  personal,  and  mixed,  wherever  situated, 
of  whatever  nature  it  might  be,  at  his  death,  was  devoted,  to  be  applied  by 
his  executor  or  his  successors  in  office.  The  will  contains  no  devise  to  the  ex- 
ecutor in  express  words,  nor  is  there  any  express  grant  of  power  to  make  sale 
or  disposition  of  any  lands  of  which  the  testator  died  seized.  In  consequence 
of  a  doubt  whether  such  estate  or  power  might  be  implied,  an  act  was  ob- 
tained from  the  legislature  of  Pennsylvania  authorizing  the  executor  to  sell 
and  convey  lands.  For  reasons  already  given,  this  statute  is  of  no  avail.  To 
support  the  conveyance  by  Wood,  an  estate  or  a  power  of  sale  vested  in  him 
must  be  deduced  from  the  will  itself. 

The  instances  are  numerous  in  which  courts  of  law,  as  well  as  courts  of 
equity,  in  the  constructions  of  wills,  have  implied  an  estate  or  power  of  sale 
in  an  executor  or  trustee  from  the  nature,  character,  and  extent  of  the  trusts 
or  duties  imposed  upon  him.  Mr.  Lewin  states  these  propositions  ap  rules  of 
construction  adopted  by  the  courts:  Firatt  whenever  a  trust  is  created,  a  legal 
estate  sufficient  for  the  execution  of  a  trust  will,  if  possible,  be  implied;  sec- 
onds the  legal  estate  limited  to  the  trustee  will  not  be  carried  further  than  the 
complete  execution  of  the  trust  requires.  And  in  exposition  of  the  first  rule 
he  adds  that  the  court  has  in  some  instances  supplied  the  estate  in  toto;  as 
where  a  testator  devised  to  a  feme  cov&it  the  issues  and  profit  of  certain  lands 
to  be  paid  by  his  executors,  it  was  held  that  the  land  itself  was  devised  to  the 
executors  in  trust  to  receive  the  rents  and  profits,  and  apply  them  to  the  use 
of  the  wife.  1  Lewin,  Trusts,  (8th  Ed.)  212.  213.  In  further  illustration  of 
the  rule,  the  author  says:  "Thus,  a  trust  to  sell,  tfven  on  a  contingency,  con- 
veys a  fee-simple,  as  indispensable  to  the  execution  of  the  trust,  and  the  con- 
struction is  the  same,  in  a  sale  implied,  as  where  the  devise  is  upon  a  trust  out 
of  the  rents  and  profits  of  an  estate,  to  discharge  certain  legacies  made  payable 
at  a  day  inconsistent  with  the  application  of  the  annual  profits  only. "  Id.  213. 
Another  illustration  is  given  in  these  words:  "If  a  testator  simply  appoints 
his  executor  and  trustee,  it  seems  that  the  latter  word  is  not  so  exclusively  ap- 
plied to  real  estate  as  to  carry  by  implication  a  devise  of  the  testator's  free- 
hold; and  if  the  testator  directs  certain  acts  to  be  done  by  the  trustee  or  by 
the  executor,  which  belong  to  the  owner  of  the  freehold,  or  which  require 
that  the  trustee  or  executor  should  have  dominion  over  the  real  estate,  such 
a  devise  will  be  implied."    Id.  214.    A  devise  of  the  rents  and  profits  of  oer- 
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tain  lands  to  J.  S.»  the  wife  of  J.  S.,  **to  be  paid  bj  my  executors  to  her/'  the 
executors  shidl  thereby  take  the  lands  in  trust*  to  receive  the  rents,  issues,  and 
profits  to  the  use  of  the  wife.  Bush  v.  Allen,  5  Mod.  68.  A.  gave  an  annuity, 
to  B.  for  her  life,  to  be  paid  out  of  certain  lands  by  his  executor.  Held  that 
the  executor  took  an  estate  for  the  life-time  of  the  annuitant  Jenkins  v. 
Jenkins,  Willes,  650.  In  that  case,  Lord  Chief  Justice  Willbs  laid  down 
these  rules:  ^irs^  that  an  heir  at  law  shall  not  be  disinherited  but  by  ex- 
press words,  necessary  implication,  or  manifest  intent;  secofid,  that  every  de- 
vise must  be  considered  as  intended  to  be  beneficial  to  the  devisee;  third,  that 
every  devisee  who  is  to  pay  anything  out  of  an  estate  must  have  such  an  in- 
terest in  it  as  will  enable  him  to  pay  it,  otherwise  the  intention  of  the  devisor 
will  be  frustrated.  He  added:  '*As  the  annuity  is  to  be  paid  by  the  executor, 
the  intent  of  the  -devisor  cannot  take  place  unless  the  executor  has  at  least 
such  an  estate  in  the  lands  devised  as  will  last  as  long  as  the  annuity  is  pay- 
able." In  Doe  V.  Woodhouse,  4  Term  B.  89,  A.  devised  bis  real  and  personal 
estate  to  his  wife  for  life,  and  directed  part  of  his  personalty  to  be  sold  after 
his  wife's  death.  He  gave  two  annuities  to  A.  and  B.,  to  be  paid  by  his  ex- 
ecutor out  of  his  whole  estate,  to  commence  after  his  wife's  death.  He  then 
devised  ''the  remainder  of  the  profits  after  his  wife's  death,  and  after  the 
yearly  payments  to  the  annuitants  out  of  his  whole  estate,"  to  C,  D.,  and  E. 
It  was  held  that  without  any  express  devise  to  the  executor  lie  took  a  fee.  Lord 
Ejsnyon  said:  **  As  these  annuitants  were  to  take  a  beneficial  interest  out  of  the 
real  estate,  and  the  payments  were  to  be  made  by  the  executor,  the  latter  must 
of  necessity  take  a  fee  in  order  to  answer  the  charges  upon  them.  ♦  ♦  * 
It  is  clear  that  in  this  case  the  whole  estate  vested  in  the  executor  by  the  way 
of  a  use  executed,  because  that  which  he  was  required  to  do  could  not  be  an- 
swered by  a  less  quantum  of  estate. "  In  Gates  v.  Cooke,  3  Burrows,  1684,  the 
testator  gave  several  annuities,  some  for  life,  some  in  fee.  One  of  the  imnui- 
ties  for  life  he  directed  to  be  paid  by  his  trustee  or  executor,  and  added: 
"These  legacies  to  be  faithfully  paid  by  my  trustee,  John  Cooke,  every  year 
and  yearly,  a  month  after  Martinmas."  After  small  legacies  and  directions, 
he  added:  "And  I  do  hereby  constitute  John  Cooke,  before  mentioned,  sole 
executor  and  trustee  of  this  my  last  will  and  testament;  he  paying  all  my  just 
debts,  legacies,  and  funeral  charges."  It  was  held  that  all  the  testator's  free- 
hold and  copyhold  estate  passed  to  Cooke  in  fee.  Mr.  Justice  Wilmot  said: 
"  Cooke,  the  trustee,  took  the  legal  estate  by  this  devise.  The  intention  of  the 
testator  is  to  be  collected  from  all  parts  of  the  will  taken  together;  and,  if  it 
be  thereupon  necessary  to  imply  it,  it  is  the  same  thing  as  if  it  was  particu- 
larly expressed.  Now,  here  are  trusts  to  be  executed  which  the  trustee  could 
not  execute  without  having  an  estate  in  fee  devised  to  him.  Ko  particular 
technical  terms  are  requisite.  It  is  sufficient  if  the  implication  be  strong,  vio- 
lent, and  necessary."  In  Anthony  v.  Bees,  2  Cromp.  &  J.  75,  the  testator 
gave  to  his  wife  "the  sum  of  twenty  pounds  yearly  and  every  year,  to  be  paid 
out  of  the  freehold  estates  and  the  lease  of  Penlan  by  trustees  hereinafter 
named."  He  then  appointed  E.  and  G.  "as  trustees  to  look  in,  that  justice 
should  be  duly  administered  between  the  said  parties."  It  was  held  that  the 
legal  estate  vested  in  the  trustees.  Batlbt,  B.,  said:  "When  trustees  are 
directed  to  do  anything  for  the  performance  of  which  the  legal  estate  is  req- 
uisite, then  they  are  to  have  the  legal  estate.  Now,  here  they  are  to  pay  out 
of  the  legal  estate.  How  can  they  do  so  except  by  taking  the  rents  and  profits, 
and  paying  the  annuity  out  of  them  ?  ♦  *  ♦  If  trustees  are  to  pay  out  of 
lands,  there  are  many  cases  which  show  that  they  must  take  the  legal  estate. 
On  the  whole,  I  entertain  no  doubt  that  the  legal  estate  vested  in  the  trustees, 
it  being  necessary  for  the  performance  of  their  duties."  Doe  v.  Hasleioood,  6 
Adol.  &  E.  167;  Doe  v.  Pratt,  Id.  180;  Doe  v.  GUlard,  5  Bam.  &  Aid,  785; 
Stevenson  v.  Mayor  of  Liverpool,  L.  E.  10  Q.  B.  81 ;  Shatn  v.  Weigh,  2  Strange, 
798;  Davies  v.  Jones,  24  Ch.  Div.  190;  Gibson  v.  Lord  Mmiford.  1  Ves.  Sr. 
v.l5A.no.8— 26 
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491, — are  precedents  in  the  same  Hne  of  decision.  See,  also,  Hill,'  Trustees, 
232.  A  power  in  the  executor  to  sell  lands  of  the  testator,  where  a  power  of 
sale  is  not  expressly  given,  will  arise  by  implication  under  similar  circum* 
stances;  the  only  distinction  between  the  implication  of  an  estate  and  that  of 
a  power  being  that,  where  the  purposes  of  a  trust  can  be  fully  accomplished  by 
a  sale  without  an  actual  estate,  the  executor  will  take  a  power  to  sell  in- 
stead of  an  estate.  Vanness  v.  Jacobus,  17  N.  J.  Eq.  153;  Dewey^s  ExWa  v. 
Ruggles,  25  N.  J.  Eq.  35-37;  Haggerty  v.  Lantertnan,  30  N.  J.  Eq.  37; 
Belcher  v.  Belcher,  38  N.  J.  Eq.  126;  Craig  v.  Craig,  3  Barb.  Ch.  77-94; 
TiLcker  v.  Tucker ,  5  N.  Y.  408.  Chief  Justice  Shaw  stated  the  rule  in  these 
words :  "If  a  testator,  having  a  right  to  dispose  of  his  real  estate,  directs  that 
should  be  done  by  his  executor,  which  necessarily  implies  that  the  estate  is 
first  to  be  sold,  a  power  is  given  by  this  implication  to  the  executor  to  make 
such  sale,  and  execute  the T*equisite  deed  of  conveyance."  Going  v.  Emery, 
16  Pick.  107-112. 

The  testator  blended  together  his  real  and*  personal  property,  and  disposed 
of  it  as  a  common  fund,  under  the  designation  of  his  estate.  In  the  provision 
for  his  wife,  he  contemplated  that  his  estate,  real,  personal,  or  mixed,  might  be 
converted  into  money  in  the  event  of  the  principal  being  at  any  time  needed 
for  her  maintenance,  and  the  principal  money  so  required  he  directed  to  be 
given  to  her  anpually  by  his  executor.  He  intended  likewise  that  his  entire 
estate  should  oe  converted  into  money  after  his  wife's  death,  to  purchase 
lands  and  erect  buildings  for  the  charitable  institution.  In  the  clause  pro- 
viding for  the  building,  he  designated  the  fund  to  be  so  applied  as  "money 
arising  out  of  my  estate;"  and  directed  that,  if  any  surplus  remained,  "the 
balance  shall  be  put  out  at  interest."  In  making  provision  in  the  event  of 
the  death  of  his  wife  in  his  life-time,  he  directed  that  all  his  estate,  of  what- 
ever nature  it  might  be  at  the  time  of  his  death,  should  be  appropriated  to  the 
purchase  of  the  farm,  and  the  erection  of  suitable  buildings.  The  objects  the 
testator  had  in  view  in  the  testamentary  disposition  of  his  property  could  not 
be  effectuated,  unless  his  estate  were  convertible  into  money.  Nor  could  his 
executor  perform  the  duties  of  his  trust  to  appropriate  the  testator's  property 
to  those  objects  without  an  estate  in  his  lands  or  power  to  convert  them  into 
money.  Under  the  rule  above  stated,  the  executor  took  a  fee  by  implication 
in  the  testator's  lands,  or  at  least  a  power  of  sale.  In  either  event  his  deed 
would  convey  the  legal  title.  If  conveyance  was  prematurely  made,  or  for 
an  inadequate  consideration  in  breach  of  trust,  the  title  would,  nevertheless, 
be  good  at  law.  The  relief  would  be  in  equity,  and  at  the  instance  only  of 
the  cestui  que  trusts  whose  interests  were  prejudiced  thereby.  Hill,  Trus- 
tees, 278,  282,  283;  2  Lewin,  Trusts,  572.  The  defendant  does  not  hold  un- 
der the  Felix  title.  He  could  not  defeat  title  under  the  executor's  deed  upon 
the  equitable  rights  of  the  cestui  que  U*ust.  He  is  simply  in  possession,  with- 
out any  title  disclosed  except  mere  possession. 

The  deed  from  Wood  contains  a  recital  of  the  act  of  the  legislature  of  Penn- 
sylvania empowering  him  to  make  sale  of  the  testator's  lands,  and  of  the  cir- 
cumstance under  which  the  deed  to  Felix  was  made,  and  was  executed  by  the 
grantor  as  executor.  In  a  deed  under  a  power,  the  intention  to  execute  the 
power  must  appear  on  the  face  of  the  deed ;  but  it  is  sufficient  that  it  appears 
inferentially.  Munson  v.  Berdan,  35  N.  J.  Eq.  376-378;  Warner  v.  Insur- 
ance Co.,  109  U.  S.  357-365.  3  Sup.  Ct.  Rep.  221.  If  there  be  any  informal- 
ity in  the  deed  in  this  respect,  it  was  cured  by  the  validating  act  passed  by  the 
legislature  of  the  state.  P.  L.  1872,  p.  357.  The  power  of  the  legislature  to 
validate  deeds  imperfect  for  mere  informalities  is  undoubted. 

To  complete  the  chain  of  title  from  Felix  it  was  necessary  for  the  plaintiff 
to  show  title  in  Wood,  and  this  could  be  done  only  by  proof  of  the  Felix  will. 
A  copy  of  this  will,  certified  by  the  register  of  probate  of  the  county  of  Berks, 
authenticated  in  the  manner  prescribed  by  the  act  of  congress,  was  filed  and 
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recorded  in  the  office  of  the  sarrogale  of  AtlaAttc  county,  April  11, 1882^  and 
a  transcript  of  that  record  certified  bj  the  surrogate  was  produced  and  received 
in  evidence  as  proof  of  the  will.  The  common-law  method  of  proving  a  de- 
vise of  lands  was  the  production  of  the  original  will,  and  proof  of  its  execu- 
tion by  the  subscribing  witnesses.  At  an  early  day  provision  was  made  for 
the  admission  of  a  certified  transcript  of  a  will  regularly  proved  and  recorded 
in  the  prerogative  office  or  the  office  of  the  surrogate  of  any  county  in  this 
state,  as  pinma  facie  evidence  of  the  title  to  land.  Revision,  756,  §§  21,  22; 
Allaire  v.  Allaire^  37  N.  J.  Law,  312,  39  N.  J.  Law,  113.  The  fourth  sec- 
tion of  the  act  of  March  17,  1713-14,  made  provision  for  the  admission  in 
evidence,  as  proof  of  title  to  lands,  of  a  copy  of  a  will  made  in  another  colony; 
being  duly  proved  according  to  the  custom  of  such  colony,  and  certified  under 
the  great  seal.  Revision,  1250,  §  37.  By  the  act  of  March  28,  1866,  it  was 
provided  that  when  any  will  shall  have  been  admitted  to  probate  in  any  state 
or  territory  of  the  United  States,  and  any  person  shall  desire  to  have  the  same 
recorded  in  this  state  for  the  purpose  of  making  title  to  lands  in  this  state,  it 
should  be  lawful  for  any  surrogate  of  any  county  in  this  state,  upon  an  exem- 
plified copy  of  such  will  being  filed  in  his  office,  exemplified  and  attested  as  a 
true  copy  in  the  manner  required  by  the  laws  of  the  state  or  territory  in  which 
such  will  shall  have  been  admitted  to  probate,  to  make  it  legal  evidence  in 
such  state,  to  record  such  will,  and  file  the  said  copy  in  his  office;  and  any 
such  will,  upon  being  so  recorded,  should  have  the  same  force  and  effect,  with 
respect  to  all  lands  and  real  estate  therein  devised,  as  if  the  same  had  been 
admitted  to  probate  in  this  state,  and  such  record  and  ccftified  copies  thereof 
should  be  received  in  evidence  in  all  courts  in  this  state.  Revision,  757,  §  26. 
This  act  was  repealed  in  1872,  (P.  L.  1872,  p.  58,)  and  restored  in  1873,  (P. 
L.  1873,  p.  168,  and  re-enacted  March  17, 1882,  with  the  addition  that  all  con- 
veyances of  such  real  estate  theretofore  or  thereafter  made  by  any  executor, 
or  by  any  devisee,  should  be  as  valid  as  if  the  said  will  had  been  admitted  to 
probate  in  this  state.  P.  L.  1882,  p.  112.  The  legislation  on  this  subject  is 
stated,  and  the  force  and  effect  of  transcripts  of  the  records  of  wills,  when  in 
evidence  as  proof  of  title  to  lands,  are  considered  in  Allaire  v.  Allaire,  37  N. 
J.  Law,  312,  and  Nelson  v.  PotUr,  50  N.  J.  Law,  324,  ante,  375.  The  stat- 
utes which  substitute  transcripts  in  place  of  the  production  of  the  will  and 
proof  by  subscribing  witnesses,  as  evidence  of  title  to  lands,  apply  only  to 
wills  that  have  been  admitted  to  probate.  The  surrogate  is  not  authorized  to 
record  any  foreign  will  that  may  be  exemplified  and  attested  in  the  manner 
designated  in  the  statute.  He  has  no  jurisdiction  to  make  such  a  record,  un- 
less it  be  of  a  will  that  has  been  admitted  to  probate  in  the  state  from  which 
the  copy  has  been  exemplified.  His  official  act  in  recording  and '  filing  the 
copy  of  the  will  is  like  the  official  act  of  the  county  clerk  in  recording  deeds. 
The  clerk  is  authorized  to  make  a  record  of  deeds  which  have,  been  acknowl- 
edged and  certified  according  to  law,  and  his  entry  on  the  record  of  a  deed  not 
so  acknowledged  does  not  make  his  record  or  a  certified  copy  thereof  compe- 
tent evidence.  Fox  v.  Lambson,  8  N.  J.  Law,  275-280;  Harker  v.  Qustin, 
12  N.  J.  Law,  42,  43.  The  legislature  did  not  Intend  to  make  a  foreign  will 
evidence  without  any  proof,  except  that  the  paper  purported  to  be  a  will. 
Probate  in  the  foreign  jurisdiction,  as  evidence  of  i\iQ  factum  of  the  will,  is 
a  condition  precedent  to  making  a  record  in  this  state.  The  surrogate's  juris- 
diction to  make  the  record  being  dependent  upon  the  fact  that  the  will  had 
been  admitted  to  probate  in  the  state  from  which  the  copy  was  exemplified, 
that  jurisdictional  fact  must  appear  by  the  certificate  transmitted  with  the 
copy  of  the  will.  If  the  surrogate  record  a  will  without  such  certificate,  his 
record  is  a  nullity,  and  he  can  make  no  transcript  of  such  a  record  which  will 
be  competent  evidence.  In  the  certificate  attached  to  the  copy  of  this  will  the 
register  of  probate  certified  "the  foregoing  to  be  a  true  and  correct  copy  of 
the  original  last  will  and  testament  of  Henry  Francis  Felix,  deceased,  as  filed 
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hi  the  register's  office  in  and  for  the  county  of  Berks."  It  did  not  in  any 
way  appear  before  the  surrosate  that  the  will  had  been  admitted  to  probate 
in  Pennsylvania,  except  by  the  affidavit  of  an  attorney  at  law,  practicing  in 
that  state,  that  the  said  will  had  been  duly  proved  and  admitted  to  probate, 
as  well  as  recorded,  in  the  office  of  the  register  of  wills  of  Berks  county.  This 
affidavit  was  not  competent  evidence  to  establish  that  f^ct.  The  probate  of 
a  will  is  a  judicial  act,  to  be  proved  by  a  sworn  or  duly-certified  copy  of  the 
record,  or  at  least  by  the  certificate  of  the  officer  before  whom  the  probate  is 
made.  And  where  tlie  object  of  making  such  a  will  a  record  in  this  state  is 
for  the  purpose  of  making  title  to  lands,  the  record  exemplified  from  another 
state  must  contain  the  proofs  taken  upon  the  probate,  that  it  may  appear  by 
such  proofs  that  the  will  was  made  and  executed  in  the  manner  and  with  the 
formalities  prescribed  by  tlie  statute  of  this  state  for  devises  of  lands.  With- 
out such  proofs,  the  record,  however  authenticated,  is  not  even  prima  facie 
evidence  of  title  to  lands.  Allaire  v.  Allaire,  37  N.  J.  Law,  312,  39  N.  J. 
Law,  113;  Nelson  v.  Potter,  50  N".  J  Law,  824,  ante,  375.  The  court  erred 
in  admitting  the  transcript  of  the  will  in  evidence,  and  in  directing  a  verdict 
for  the  plaintiff.  For  these  reasons  the  judgment  should  be  reversed.  Unani- 
mously reversed. 

Lakbertvillb  Nat.  Bank  v.  McGreabt  Bag  &  Paper  Co.  et  (U. 
{Cowrt  of  Chancery  of  New  Jersey,    October  8, 1888.) 

1.  MosTGLOBB— Debd  ov  Tbu8T— Forboloburb— Plbtibs— Dblth  of  Tbcqstbb. 

On  the  death  of  a  mortgage  trustee  the  trust  devolves  on  his  personal  represent- 
atives,  and  they,  and  not  his  heirs  or  devisees,  should  be  made  parties  to  a  bill  to 
foreclose  a  junior  mortgage.^ 

2.  Bamb— Pabtibs--Bondholdbb8. 

The  bondholders,  to  secure  whom  the  mortgage  was  given,  are  not  necessary  par- 
ties to  the  bill  where  the  trustee  is  made  a  party,  and  the  mortgage  is  a  first  lieii. 
8.  Samb— Plbading — Omittbd  Pabobls  of  Land. 

The  bill  need  not  ask  for  the  sale  of  a  parcel  of  land  included  in  the  first  mortgage, 
but  not  included  in  the  subsequent  mortgages. 
4.  Samb—Acooxtntino  fob  Collatbbaia 

The  bill  alleged  that  complainants  took  a  life  insurance  poUoy  of  the  mortgagor 
as  collateral,  and  that  they  paid  certain  premiums,  but  did  not  show  that  such  pay- 
ment was  any  part  of  the  mortgage  contract.  Heldy  that  the  premiums  paid  could 
not  be  imposed  as  an  additional  burden  on  the  mortga^d  premises,  and  tnat  it  was 
complainant's  duty  to  account  for  the  value  of  the  policy. 

Bill  to  foreclose.  On  motion  under  the  rule,  as  on  demurrer  for  misjoinder 
and  for  non-joinder,  and  for  relief  against  a  prior  mortgage. 

W,  L.  Dayton  and  Mr.  Lilly,  for  the  motion.    C.  A.  8killman,  contra. 

Bird,  Y.  G.  The  complainant  is  a  second  mortgagee.  The  first  mortgage 
was  given  to  Ashbel  Welsh  in  his  life-time,  as  trustee,  to  secure  the  payment 
of  40  bonds  of  6500  each.  Mr.  Welsh  died,  leaving  a  will,  and  naming  therein 
his  executors.  It  is  admitted  that  by  an  arrangement  to  which  many,  if  not 
all,  of  the  bondholders  consented,  the  mortgage  so  given  to  Mr.  Welsh  as 
trustee  was  assigned  to  a  third  person,  who  has  since  died,  leaving  a  will,  and 
naming  therein  the  executors  thereof.  These  last-named  executors  hold  this 
mortgage  so  given  in  trust  to  Mr.  Welsh. 

1.  The  last-named  executors  are  parties  defendant,  and  this  is  thought  to 
be  erroneous.  I  think  this  contention  is  untenable.  It  must  be  admitted  that 
no  cautious  practitioner  would  omit  to  bring  in  a  party  who  held  a  lien  of  this 
character,  so  long  as  it  was  undischarged,  or  unless  it  was  known  that  such 
holder  disclaimed  any  interest  in  it. 

2.  Under  the  notice,  it  is  claimed  that  the  true  parties  to  the  bill  as  defend- 
ants are  the  heirs  and  devisees  of  Mr.  Smith.    Kow^  if  this  be  so,  it  is  because 

1  As  to  who  are  necessary  parties  to  a  foreclosure  suit,  see  Merritt  v.  Daffln,  (Fla.) 
4  South.  Bep.  806,  and  note. 
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the  mortgage  was  held  bj  Mr.  Smith  in  trust.  The  question  then  is,  does  the 
fact  that  a  mortgage  is  held  in  trust  by  the  testator  make  it  necessary  that  his 
heirs  and  devisees  should  be  made  pai*ties  to  a  bill  to  foreclose,  rather  than  the 
executors  of  the  will  of  the  deceased  trustee?  Or,  in  case  it  should  be  con- 
sidered that  said  executors  are  proper  parties,  as  I  have,  as  to  these,  concluded, 
then,  should  the  heirs  or  devisees  of  the  deceased  trustee  be  brought  in  also? 
In  ordinary  cases  the  interest  is  in  the  mortgagee,  and  when  he  died,  leaving 
a  will,  the  mortgage  passes  as  personal  estate  to  his  executor;  and  if  he  leaves 
no  will,  to  his  administrator.  This  is  so  because  the  entire  interest  is  in  the 
deceased  at  the  time  of  his  death.  But  in  case  the  decedent  was  a  mortgagee 
as  trustee  for  bondholders,  as  in  the  case  before  me,  with  powers  to  collect 
and  to  pay  over,  then  he  has  not  the  entire  interest;  while  be  has  the  legal, 
the  equitable  is  in  the  bondholders.  Now,  in  such  case,  what  becomes  of  the 
legal  title  on  the  death  of  the  trustee?  Ferry,  in  his  work  on  Trusts,  says: 
''Upon  the  death  of  one  of  the  original  trustees,  the  whole  estate,  whether  real 
or  personal,  devolves  upon  the  survivors,  and  so  on  to  the  last  survivor;  and 
upon  the  death  of  the  last  survivor,  if  he  has  made  no  disposition  of  the  es- 
tate by  will  or  otherwise,  it  devolves  upon  his  heirs,  if  it  be  real  estate,  and 
upon  his  executors  or  administrators  if  it  be  personal  estate."  Section  343. 
See,  also,  De  Peystery.  Ferrers,  11  Paige,  13;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  119.  Nor  have  I  been  able  to  find  any  authority  in  conflict  with  this  view. 
This  view  of  the  case  excludes  the  right  of  the  heir  at  law  of  Mr.  Smith  to  be 
made  a  party  before  he  can  be  bound  by  the  decree,  and,  doubtless,  the  same 
observation  will  apply  to  the  heirs  of  Mr.  Welsh.  But  are  the  devisees  in- 
cluded in  this  conclusion?  As  the  case  stands,  I  think  they  are.  Supposing 
the  law  to  admit  of  a  distinction  between  the  heir  and  devisee,  I  find  nothing 
in  the  case  that  shows,  nor  was  any  fact  presented  on  the  argument,  or  even 
hinted  at,  that  shows  that  the  testator  made  any  disposition  of  this  trust-es- 
tate, or  that  he  ihade  any  effort  in  that  direction.  Therefore  it  was  not  nec- 
essary to  make  the  devisees  parties. 

Now,  as  to  the  bondholders.  Should  they  be  brought  in?  Although  there 
is  no  mention  of  this  Question  in  the  notice,  it  was  not  resisted  on  that  ground 
by  counsel  for  the  complainant,  and  I  therefore  feel  at  liberty,  not  only,  but 
regard  it  as  my  duty,  to  consider  it;  for  it  is  important  to  all  concerned  to 
know  whether  every  person  interested  is  bound  by  the  decree  which  shall  fol- 
low. Perry,  in  the  work  above  referred  to,  section  881,  says:  "As  a  general 
rule,  all  the  cestuis  que  trust  must  be  before  the  court,  in  rder  that  the  rights 
of  all  parties  in  interest  may  be  ascertained,  and  future  litigation  avoided.'' 
This  principle  is  explicitly  sustained  in  Willmk  v.  Banking  Co,^  4  N.  J.Eq. 
377.  There  are  but  few,  if  any,  exceptions  to  this  rule;  only  in  cases  where 
the  cestuis  que  trust  are  so  numerous  as  to  make  the  proceedings  burdensome, 
in  which  case  all  need  not  be  brought  before  the  court;  and  in  ciises  where  it 
is  plain  that  some  person  stands  in  their  place,  whose  duty  it  is,  with  the  aid 
of  the  court,  to  protect  the  interests  of  all.  These  two  exceptions,  I  think, 
are  sustained  by  the  opinion  of  the  court  of  errors  in  Water  Co,  v.  De  Kay,  36 
N.  J.  Eq.  552.  I  will  quote  in  part:  "A  single  bondholder,  in  cases  of  this 
sort,  will  not  be  permitted  in  a  court  of  equity  to  proceed  for  his  demand  with- 
out bringing  in  the  other  bondholders  in  some  form  or  manner.  Story,  Eq. 
PI.  102, 103, 157.  The  trustee,  having  refused  to  file  a  bill  of  foreclosure,  was 
made  a  defendant  as  the  representative  of  the  other  bondholders.  Whether 
the  bill  be  filed  by  the  trustee  named  in  such  a  mortgage,  or  by  a  holder  of 
soma  of  the  bon  Is,  the  court  will  protect  the  right  of  other  bondholders,  al- 
though they  are  not  made  parties,  and  do  not  appear  in  the  suit.  They  may 
come  in  and  prove  their  claims  before  the  master,  and  obtain  satisfaction  of 
their  demands,  equtilly  with  the  bondholders,  who  are  complainants  in  the 
suit.  Story,  Eq.  PL  99,  I04n;  1  Daniell,  Ch.  Pr.  217;  Cockbum  v.  Thcmp- 
son,  16  Yes.  321 :  Good  v.  Blewitt,  19  Yes.  336 ;  2  Jones,  Mortg.  §  1385.    The 
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chancellor  properly  directed  a  reference  to  the  master  to  ascertain  the  whole 
amount  due  on  the  mortgage."  It  is  proper,  therefore,  to  omit  the  bondhold- 
ers in  such  cases,  if  the  trustee  be  in  court  to  represent  them;  for  if,  when 
one  or  more  bondholders,  less  tban  all,  files  or  file  his  or  their  bill,  the  court 
has  the  power  to  protect  the  interests  of  all  the  other  bondholders,  surely  the 
court  can  do  as  much  when  all  of  the  bondholders  are  represented  by  the  trus- 
tee or  the  lawful  custodian  of  the  mortgage,  and  who  holds  it  as  security  for 
the  payment  of  the  bonds.  I  think  that  the  case  last  cited  should  be  my  guide. 
And  in  this  case  there  is  great  reason  for  it.  The  mortgage  which  secures 
these  bonds  Is  the  first  lien  on  the  premises  named  therein.  The  complain- 
ant, being  the  second  mortgagee,  has  not  the  power  to  compel  the  said  first 
mortgagee  to  appear  and  answer;  nor  can  he  compel  the  bondholders  to  ap- 
pear and  answer.  But  if  the  holder  of  the  mortgage  which  secures  the  bonds 
comes  in  and  answei*s,  or  submits  his  mortgage  to  the  master,  then  will  arise 
the  situation  contemplated  by  Mr.  Justice  Depue,  when  he  said  that  the  court 
would  protect  the  interests  of  the  bondholders.  But  if  the  holder  of  the  mort- 
gage does  not  come  in,  then  there  is  nothing  to  move  the  vigilance  of  the 
court.  I  conclude,  therefore,  that  the  bondholders  are  not  necessary  parties 
in  a  case  where  the  holder  of  the  mortgage  which  secures  the  bonds  is  made  a 
party  and  such  mortgage  is  a  first  lien. 

Again,  it  is  said  that  the  bill  is  imperfect  in  that  there  is  no  prayer  for  the 
sale  of  a  small  parcel  of  land,  which  is  included  in  the  said  fii*st  mortgage,  and 
is  not  in  the  subsequent  mortgages.  Counsel  for  the  motion  insists  that  the  com- 
plainant cannot  proceed  until  he  has  first  compelled  or  procured  the  said  first 
mortgagee  to  apply  the  value  of  that  small  parcel  to  the  liquidation  of  his  moi*t- 
gage,  thereby  giving  greater  assurance  to  the  subsequent  mortgagees  of  the  pay- 
ment of  the  amount  due  on  their  mortgages.  Although  counsel  pressed  this 
point  as  though  the  law  on  the  subject  was  clearly  settled  in  accordance  with 
their  contention,  I  am  not  satisfied  that,  in  any  such  case,  the  subsequent  in- 
cumbrancer can  compel  the  prior  mortgagee  to  act  at  all,  any  further  than  to 
surrender  his  mortgage  on  the  tender  of  the  amount  due.  The  first  mortgagee 
is  perfectly  secure  in  his  rights  as  such,  and  has  an  undoubted  right  to  stand 
upon  them,  unmolested  by  any  subsequent  incumbrancer,  just  as  he  con- 
tracted for  those  rights.  As  long  as  the  prior  incumbrancer  remains  passive, 
I  cannot  comprehend  how  a  volunteer,  as  to  him,  can  put  him  to  any  incon- 
venience, or  to  the  hazard  of  any  costs.  Of  course,  in  such  a  case,  should  he 
come  in  and  prove  his  mortgage,  the  court  could  reach  the  matter,  and  would 
have  the  right  to  make  an  equitable  decree;  but  as  long  as  the  prior  mort- 
gagee is  not  the  actor,  and  refuses  to  respond  to  the  process  of  any  subsequent 
incumbrancer,  I  cannot  but  think  that  he  is  justified  in  doing  so,  and  that  it 
would  be  highly  inequitable  for  the  court  to  attempt  to  compel  him  to  proceed 
either  to  foreclose  or  to  answer.  -Nor  does  the  case  present  the  slightest  hard- 
ship. The  subsequent  mortgagees  accepted  their  mortgages  with  full  knowl- 
edge of  the  rights  of  the  first  mortgagee,  and  of  the  extent  of  their  lien.  They 
labor  under  no  surprise.  Any  one  of  them  can  accomplish  all  they  ask  for, 
on  the  plainest  principles  of  equity.  They  have  the  right  to  discharge  the 
said  first  mortgage,  and  ask  that  they  may  stand  in  the  place  of  the  said  first 
mortgagee.  I  am  of  the  opinion  that  any  subsequent  incumbrancer  can  do 
this.  I  can  see  no  reason  for  requiring  the  complainant  in  this  case  to  take 
any  particular  steps  in  that  direction.  If  he  is  willing  to  proceed,  and  run 
the  risk  of  making  his  money,  without  availing  himself  of  all  the  rights 
which  the  law  gives  to  him,  it  seems  most  plain  to  me  that  he  may  do  so. 
And  what  rights  one  subsequent  mortgagee  has  in  this  paitlcular,  another  has 
as  well.  Therefore  any  such  mortgagee  can  redeem  the  said  first  mortgage, 
and  thus  enable  himself  to  do  exactly  what  he  claims  it  is  the  duty  of  the  first 
mortgage  holder  to  do;  that  is,  bring  all  the  land  into  the  market  under  the 
same  decree,  and  thus  enable  the  court  to  marshal  the  fund  equitably. 
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I  think  that  the  motion  to  strike  out  so  much  of  the  bill  as  relates  to  the 
payment  of  premiums  on  the  life-insurance  policy  of  the  mortgagor  must 
prevail.  The  allegation  is  that  the  complainants  took  this  policy  as  collateral ; 
but  nothing  else  appears,  except  that  the  complainants  paid  certain  premi- 
ums, without  showing  in  any  way  that  it  was  any  part  of  the  mortgage  con- 
tract. Therefore  so  much  of  the  bill  as  is  framed  with  the  view  of  imposing 
additional  burdens  on  the  mortgaged  premises  will  be  striken  out.  But  as 
the  further  motion  is  that  the  complainant  be  required  to  account  for  the  value 
of  this  policy,  which  it  is  its  duly  to  do,  so  much  of  the  bill  as  is  necessary  to 
show  the  rights  of  the  respective  parties  in  this  regard  will  be  retained.  The 
motion,  with  respect  to  the  insurance  policy,  will  prevail. 

(44  N.  J.  E.  154)  

Elkinton  t?.  Brick. 
(PreroQative  Con/rt  of  New  Jersey.    September  24, 1888.) 

1.  W11J.&— Testamentary  Capacity— Presumption— Burden  of  Proof. 

The  presumption  of  the  law. is  in  favor  of  testamentary  capacity,  and  those  who 
insist  upon  the  contrary  have  the  burden  of  proof.  They  may  shift  that  burden  by 
showing  that  insanity  existed  prior  to  the  making  of  the  disputed  paper.  After 
such  proof  the  proponents  must  show  that  the  execution  of  the  will  was  during  a 
lucid  interval.^ 

a.  Same— Intoxication. 

To  prove  that  the  testator,  about  the  time  of  the  execution  of  a  will,  was  addicted 
to  the  habitual  use  of  intoxicating  liquors,  to  such  an  extent  that  he  was  occasion- 
ally drunk,  is  not  sufficient  to  render  it  incumbent  upon  the  proponents  to  show 
that,  at  the  time  the  will  was  executed,  he  was  free  from  incapacitating  intoxica- 
tion. The  person  who  asserts  such  drunkenness  must  affirmatively  show  that  it 
existed  at  the  very  time  the  will  was  made.^ 

d.  Same— Undue  Influence. 

Influence,  to  be  such  as  the  law  denominates  "undue, " must  destroy  free  agency, 
and  amount  to  moral  or  physical  coercion.* 
4.  Same. 

Importunity  which  cannot  be,  and  is  not,  resisted,  is  undue  influence.  The  mere 
suggestion  to  a  testator  that  an  indicated  testamentary  provision  would  be  produc- 
tive of  justice  between  the  natural  obiects  of  his  bounty  can  hardly  amount  to  un- 
due influence.  An  attempt  to  persuade  a  testator  to  make  testamentary  provision 
is  treading  upon  dangerous  ground,  and  may  exceed  the  bounds  of  that  influence 
which  is  legiumate.* 

6.  Same. 

It  is  impossible  to  distinguish  by  rule  between  that  which  is  within  the  bounds 
of  legitimate  influence  and  that  which  makes  the  influence  undue.  The  effect  of  all 
acts  must  depend  upon  the  relations  between  the  parties  to  them,  and  the  character, 
strength,  and  condition  of  each,  and  be  determined  by  the  application  of  sound  sense 
to  each  given  case.* 

e.  Same— Requisites — Attestation. 

The  attestation  clause  of  the  witnesses  to  a  will  or  codicil  is  prima  facie  evi- 
dence of  the  facts  recited  In  it. 

7.  Same. 

It  is  not  necessary^  that  a  testator  shall,  in  express  terms,  declare  the  instrument, 
in  process  of  execution,  to  be  his  will.  Another  may  speak  for  him.  It  is  sufficient 
that  enough  is  said  or  done,  in  the  presence  and  with  the  knowledge  of  the  testa- 
tor, to  make  the  witnesses  understand  distinctly  that  he  desires  them  to  know  that 
the  paper  is  his  will,  and  that  they  are  to  witness  it. 
{Syllabus  lyy  the  Court) 

Appeal  from  orphans*  court,  Salem  county;  Wood,  Flummeb,  and  Hitch- 
KER,  Judges. 

M.  P.  &rey  and  8.  H.  Grey,  for  appellant.  C.  ff.  Sinnickson  and  W.  B, 
Potter,  for  appellee. 

McGiLL,  Ordinary.  This  appeal  is  from  a  decree  of  the  Salem  orphans' 
court,  which  admits  to  probate,  with  the  last  will  of  Charles  Elkinton,  a  paper 

1  See  note  at  end  of  case. 

*On  the  general  subject  of  undue  influence  in  the  execution  of  a  will,  see  Malcomson 
T.  Graham,  (Iowa,)  89  N.  ;W.  Rep.  179,  and  note;  Steadman  v.  Steadman,  (Pa.)  14  AtL 
Bep.  406,  and  note:  Carpenter  v.  Hatch,  (N.  H.)  15  AtL  Rep.  219,  and  note^  Primmer  v. 
Primmer,  (Iowa,)  89  N.  W.  Rep.  CW6. 


Digitized  by 


Google 


392  ATLANTIC  REPOBTEB.  [N.J. 

purporting  to  be  a  codicU  to  that  will*  The  will  bears  date  on  the  28th  day 
of  October,  1876»  and  the  codicil  on  November  28, 1879.  When  the  will  was 
made,  the  testator  was  about  70  years  of  age,  and  resided  at  the  village  of 
Fennsgrove,  in  Salem  county.  His  wife  was  dead.  .The  natural  objects  of 
his  bounty  were  his  four  sons.  By  the  will  he  divided  his  property  into  four 
equal  parts, — one  of  those  parts  he  gave  to  his  son  George;  another  to  the 
wife  and  children  of  his  son  Joseph ;  another  to  the  wife  and  children  of  his 
son  James;  and  the  remaining  part  to  the  wife  and  children  of  his  son  Frank- 
lin. He  directed  that  each  son's  indebtedness  to  his  estate  should  be  deducted 
from  the  share  which  should  come  to  that  son,  or  to  his  wife  and  children. 
He  had  taken  from  each  of  his  sons  a  bond  for  moneys  that  had  been  ad- 
vanced to  him;  and,  of  these  bonds,  that  which  was  given  by  Franklin  bore 
date  on  July  2,  1872,  and  was  to  secure  the  payment  of  $6,607.33 — a  much 
larger  sum  than  any  of  the  other  boncis  secured.  Franklin,  however,  when 
sworn  as  a  witness,  acknowledged  that  he  gave  the  bond  to  his  father,  with- 
out complaint  that  it  exceeded  his  just  indebtedness.  The  principal  and  in- 
terest due  upon  this  bond,  and  a  small  additional  indebtedness  of  Franklin, 
will  absorb  the  entire  share  that  his  wife  and  children  will  take  under  the 
father's  will.  The  real  contention  is  whether  the  share  that  is  to  go  to  Frank- 
lin's family  shall  pay  the  amount  due  upon  this  bond.  In  the  appellant's  be- 
half, it  is  claimed  that  the  testator  gave  Franklin's  bond  to  his  wife  in  1878; 
and  that  the  disputed  codicil  to  the  will,  which  expressly  charges  the  bond 
against  Franklin's  share  of  the  estate,  must  be  rejected.  On  the  other  hand, 
it  is  contended  that  the  bond  was  stolen  from  Charles  Elkinton;  and  that  the 
codicil  was  made  to  provide  against  the  consequences  of  that  theft,  and  is 
valid,  and  should  be  admitted  to  probate.  The  validity  of  the  codicil  is  the 
subject  of  the  present  inquiry.  That  instrument  contains  the  following  re- 
citiU:  "Whereas,  since  making  my  last  will  and  testament,  I  have  lost  out  of 
my  possession  a  certain  bond,  bearing  date  some  time  in  the  year  1871,  for  six 
thousand  and  six  hundred  dollars,  and  bearing  interest  at  seven  per  cent, 
per  annum,  which  I  held  against  my  son  Franklin  B.  Elkinton,  as  evidence 
(in  part)  of  his  indebtedness  to  me,  at  that  time;"  and  directs  that  the 
amount  of  that  bond,  with  the  interest  accrued  thereon  at  the  testator's  death, 
be  deducted  from  the  share  of  the  estate  which,  by  the  will,  was  bequeathed 
to  Franklin's  wife  and  children,  and  further  charges  against  that  share  of  the 
estate  an  additional  indebtedness  of  $535,  and  interest.  The  appellant,  who 
is  the  wife  of  Franklin  Flkinton,  assails  the  codicil  on  three  grounds:  FirsU 
that  Charles  Elkinton  did  not  possess  testamentary  capacity  at  the  time  he 
signed  it;  second^  that  it  was  the  product  of  undue  imfluence,  exercised  by 
George  Elkinton ;  thirdy  that  Charles  Elkinton  did  not,  in  the  presence  of  two 
witnesses,  declare  it  to  be  a  codicil  to  his  will. 

The  proofs  fail  to  sustain  the  first  insistment.  At  best,  they  establish  that 
the  testator  was  addicted  to  the  habitual  use  of  intoxicating  liquors  about  the 
period  when  the  codicil  was  made;  that  he  was  occasionally  drunk,  and  that, 
before  he  died,  he  was  afflicted  with  softening  of  the  brain,  and  became  im- 
becile; but  I  am  entirely  satisfied  by  them  that,  when  the  codicil  was  made, 
Mr  Elkinton  possessed  testamentary  capacity.  The  witnesses  produced  by 
the  appellant,  to  show  mental  incapacity,  are  few,  and  may  be  all  subject  to 
the  criticism  that  their  interest  is  with  the  appellant.  Charles  Elkinton  is 
the  appelhint's  son,  and  he  is  accused  of  stealing  from  his  grandfather  the 
bond  which  the  codicil  is  designed  to  re-establish.  Catharine  Culin,  for  eight 
years,  has  been  the  appellant's  servant  at  her  residence  in  Philadelphia.  Mrs. 
Vance,  who  resides  at  Wilmington,  Del.,  is  connected  with  the  Elkinton 
family,  and,  by  issues  in  this  controversy,  is  put  in  an  attitude  of  defense 
against  the  proponent's  attack,  and  of  friendship  for  the  appellant.  Dresden 
McCarthy  has  had  differences  with  Greorge  Elkinton,  who  is  accused  of  having 
influenced  or  procured  his  father  to  make  the  codicil  in  dispute.  They  all  tes- 
tify to  instances  of  absence  of  mental  power  in  the  testator  during  the  fall 
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and  summer  of  1879;  but  McCarthy  qualified  his  testimony  by  adding  that  be 
could  not  say  that  the  mental  condition  that  he  instanced  was  continuous. 
On  the  other  hand,  the  proponent  produced  a  number  of  apparently  disinter- 
ested witnesses,  who  had  been  neighbors  and  friends  of  the  testator,  or,  so 
situated  with  reference  to  him,  that  they  had  abundant  opportunity  to  judge 
of  his  mental  condition.  William  Walker  was  a  witness  to  the  codicil,  and  is 
a  barber  in  Pennsgrove.  He  states  that  in  the  summer  and  fall  of  1879  the 
testator  frequently  came  to  his  barber^shop,  and  there  engaged  in  conversa- 
tion, without  exhibiting  any  mental  impairment.  Du  Johnson,  a  physician, 
also  saw  the  testator  frequently  in  the  summer  and  fall  of  that  year,  but  failed 
to  notice  indications  of  mental  unsoundness.  He  states  that,  in  his  opinion, 
the  testator  was  sound  in  mind  in  that  year.  He  says  that  the  testator  would 
drinli,  and  that,  while  under  the  influence  of  liquor,  he  would  act  and  tails 
strangely,  but  that  when  he  was  sober  his  mind  was  sound.  He  says  that  this 
continued  until  the  year  1881,  when  the  mind  began  to  fail,  but  that  until  the 
year  1888  Mr.  Elkinton  was  not  imbecile.  The  orphans'  court  attached  im* 
portance  to  the  testimony  of  tliis  witness,  and  1  think  Justly,  for  he  seems  to 
have  had  full  opportunity  for  observation,  and  to  have  intelligently  taken  ad- 
vantage of  it.  He  appears  to  be  entirely  disinterested  in  the  event  of  this 
contest,  and  to  be  entitled  to  full  credence.  Charles  Leap  was  tlie  manager 
ot  the  Pitman  Meadow  Bank  Company,  in  which  Mr.  Elkinton  was  interested. 
He  states  that  betw  een  November  10  and  December  4, 1879,  while  working 
on  a  meadow  bank,  he  dealt  with  the  testator,  and  advised  with  him  about  the 
construction  of  a  sluice,  and  was  then  impressed  that  the  testator  was  of  sound 
mind.  James  Casey,  who  was  a  farmer  tenant  of  the  testator,  mentions  deal- 
ings that  he  had  with  Mr.  Elkinton  in  the  summer  and  fall  of  1879»  which  in- 
dicate that  the  testator  had  a  good  memory  and  capacity  for  business.  Be- 
sides these  witnesses,  others,  more  or  less  interested  in  the  event  of  this  suit, 
testify  to  the  soundness  of  the  t^tator*s  mind; 

The  presumption  of  law  is  in  favor  of  testamentary  capacity,  and  those  who 
insist  on  the  contrary  have  the  burden  of  proof.  They  may  shift  the  burden 
by  showing  that  insanity  existed  prior  to  the  making  of  the  disputed  pa- 
per. After  such  proof,  the  proponents  must  show  that  the  execution  of  the 
will  was  during  a  lucid  interval.  Turner  v.  Chessman,  15  N.  J  Eq.  243; 
Trumbull  v.Gibbon8,22N  J, Law,  155;  Whitenack  y. 8 tryker, 2  Jil.  J. Eq.  11; 
Sloan  V.  Maxioelh  3  N.  J  Eq.  563;  Day  v.  Day,  Id.  549;  Tumure  v.  Turn- 
UTCt  35  N.  J.  Eq.  441.  The  burden  of  proof,  as  to  the  want  of  testamentary 
capacity  in  this  case,  was  upon  the  appellant.  I  think  that  she  has  failed  to 
betxT  it,  and  that  the  proponent,  by  his  proofs,  has  fully  established  that  which 
the  law,  in  the  absence  of  proof,  presumes.  To  prove  that  the  testator,  about 
the  time  of  the  execution  of  the  codicil,  was  addicted  to  the  habitual  use  of 
intoxicating  liquors,  to  such  an  extent  that  he  was  occasionally  drunk,  was 
not  sufficient  to  render  it  incumbent  upon  the  proponent  to  show  that,  at  the 
time  the  codicil  was  executed,  he  was  free  from  incapacitating  intoxication. 
Andreas  v.  WeHer,  8  N.  J.  Eq.  608.  The  person  who  asserts  such  drunken- 
ness must  show  affirmatively  that  it  existed  at  the  very  time  the  will  was 
made.    Peck  v.  Cary,  27  N.  Y.  9, 17 ;  Andress  y.  Weller,  3  1^.  J.  Eq.  608. 

2.  The  appellant's  second  insistment  is  that  the  codicil  was  the  product  jof 
undue  influence,  exercised  by  George  Elkinton  over  his  father.  George  was 
the  youngest  son,  and  remained  near  his  father  while  his  brothers  were  at  a 
distance;  Franklin  resided  at  Philadelphia,  where  he  engaged  in  business; 
James  lived  at  Bridgetown,  and  worked  upon  a  steam-boat  plying  between 
that  place  and  Philadelphia;  and  Joseph,  although  maintaining  a  home  for  his 
family  at  Fennsgrove,  was  a  fisherman  in  the  waters  of  I^orth  Carolina,  and 
consequently  almost  always  away  from  home.  The  father  resided  with 
Joseph's  family,  with  whom  Jacob  Nixon,  a  witness  for  the  respondent,  also 
lived.    Nixon  wad  employed  by  Joseph  as  a  clerk,  in  a  small  store  that  Joseph 
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maintained  in  the  basement  in  his  dwelling.  Kixon  says  that  in  September 
or  October,  1869,  he  had  occasion  to  be  in  Charles  Elkinton's  room,  in  Joseph's 
house;  that  Ellsinton  had  been  drinking,  and  had  some  papers,  out  of  his  iron 
safe,  spread  upon  the  bed;  that  he  requested  Nixon  to  put  these  papers  in  the 
safe,  and  that  he,  Nixon,  did  as  he  was  directed,  first,  however,  noticing  that 
they  consisted  of  four  bonds,  including  one  indorsed  with  the  name  of  Frank- 
lin Elkinton.  He  also  states  that,  on  the  following  day,  Franklin  Elkiuton's 
wife  and  his  son  Charles,  then  about  16  years  old,  and  Louisa  Yance,  who  is 
a  daughter  of  the  testator's  sister,  visited  the  house;  that  when  they  came  the 
testator  was  under  the  influence  of  liquor;  that  the  grandson  Charles  induced 
his  grandfather  to  take  him  to  the  grandfather's  room,  from  which,  after 
three-quarters  of  an  hour,  he  passed  out  through  the  basement;  that  as  he 
went  out  he  exhibited  to  Nixon  the  corner  of  a  paper,  in  his  pocket,  and  said» 
"I  have  got  uncle  George  now,"  adding  something  that  the  witness  does  not 
fully  give,  about  a  bond;  and  that  he,  Nixon,  then  sent  a  messenger  to  George 
Elkinton,  to  apprise  him  of  that  which  had  thus  transpii'ed.  George  Elkin- 
ton swears  that  he  saw  his  brother  Franklin's  bond  in  possession  of  liis  father, 
in  September,  1879,  about  a  month  before  he  was  notified  by  Nixon  of  the 
conduct  of  his  nephew,  above  referred  to.  He  also  swears  that  the  day  after 
that  notification  he  asked  his  father  if  the  grandson  had  been  with  him  the 
day  before;  and,  upon  the  father's  replying  in  the  affirmative,  asked  if  he  had 
given  away  Franklin's  bond;  and,  upon  the  question  being  answered  in  the 
negative,  told  him  what  Nixon  had  seen  and  heard ;  that  thereupon  the  testa- 
tor appeared  to  be  surprised,  and  a  search  for  the  bond  was  instituted,  with- 
out success;  that  then  the  witness  urged  his  fatlier  to  procure  a  warrant  for 
the  arrest  of  the  grandson,  but  could  not  prevail  upon  him  to  do  so;  that  he 
then  told  the  testator  that  ** something  must  be  done,'*  to  which  the  testator 
emphatically  assented.  He  states  that  upon  several  occasions  he  tried  to  in- 
duce his  father  to  have  the  grandson  Charles  arrested,  but  without  success; 
and  that  he  sought  to  bring  about  an  interview  between  his  brother  Franklin 
and  his  father,  and  to  that  end  wrote  to  his  brother  that  their  father  wished 
to  see  him  on  business,  and,  on  obtaining  no  reply,  on  the  17th  of  October, 
1879,  wrote  again.  This  letter  was  produced  by  the  appellant,  and  is  as  fol- 
lows: 

"i?".  B,  Elkinton — Dear  Bro.:  I  wrote  you  this  week  that  father  would 
like  to  see  you  on  business;  would  like  you  to  come  down  Thursday;  would 
say  that  he  would  like  you  to  come  down  on  Wednesday  of  next  week,  as  he 
wishes  to  see  you  concerning  your  bond  of  $6,600.  It  is  missing.  If  you  do 
not  come  he  proposes  adding  a  codicil  to  his  will,  setting  forth  amount  of 
bond,  with  accrued  interest,  together  with  other  moneys  loaned  you,  to  the 
amount  of  $2,000,  independent  of  the  $3,000  mortgage  on  the  hotel  property. 
He  says  it  must  be  attended  to. 

"Your  affectionate  brother, 

"G.  H.  Elkinton,  for  Charles  Elkinton." 

To  this  letter,  on  the  18th  of  the  same  month,  Franklin  Elkinton  replied 
as  follows: 

"Dear  Sir:  I  pen  you.  If  you  have  any  business  with  me,  you  know 
where  you  can  find  me.    You  and  father  come  up  any  date  next  week. 

"F.  B.  Elkinton." 

The  witness  testifies  that  as  he  could  not  prevail  upon  his  father  to  have 
the  grandson  arrested,  and  as  Franklin  would  not  come  to  Pennsgrove,  he 
suggested  to  his  father  that  a  codicil  be  made  to  the  father's  will,  and  that 
eventually  his  father  decided  to  make  a  codicil.  He  further  states  that  after 
this  determination  he  and  his  father  went  to  the  office  of  James  Hannah,  a 
justice  of  the  peace,  taking  the  father's  will  with  them,  and  that  when  they 
arrived  the  father  told  Hannah  that  he  would  like  him  to  draw  a  codicil  to  his 
will;  that  the  father  said  the  codicil  was  to  be  "respecting  the  missing  bond;" 
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that  Hannah  inquired  aa  to  the  date  and  the  amount  of  the  bond;  that  the 
father  could  not  remember  them,  and  called  upon  the  witness  to  assist  him; 
that  the  witness  could  not  remember,  but  stated  them  as  nearly  as  he  could 
recall  them;  and  then,  leaving  the  office,  went  home.  He  says  that  when  he 
left  Mr.  Hannah  was  making  notes  with  a  lead-pencil.  The  next  day  Han- 
nah met  the  witness,  and  told  him  something,  which,  on  account  of  objection, 
was  not  disclosed;  and  in  consequence  of  it  the  witness  notified  his  father  to 
go  to  Hannah's  office.  They  went  there  together,  and  found  the  codicil  pre- 
pared; and  then,  at  the  suggestion  of  Mr.  Hannah,  the  witness  called  in  Mr. 
Walker.  He  did  not  return  to  the  office  with  Walker,  or  until  after  the  paper 
had  been  executed.  When  he  next  went  in,  he  heard  his  father  directing 
Hannah  to  keep  the  will  and  codicil,  and  say  that  he  would  like  to  have  them 
deposited  in  the  Woodstown  Bank,  together  with  the  remaining  evidences  of 
indebtedness  which  his  sons  had  given  him.  The  witness  also  states  that  his 
father  told  Hannah  that  he  was  becoming  old,  and  that  his  memory  was  so 
poor  that  he  was  hardly  fit  for  business;  and  heard  Hannah  suggest  that  the 
witness  should  be  made  his  agent,  under  a  power  of  attorney,  and  the  testa- 
tor say  that  he  had  been  thinking  of  it.  He  states  that  the  result  was  that 
Hannah  drew  up  a  power  of  attorney,  which  the  father  executed.  Both  codicil 
and  power  of  attorney  were  executed  the  same  day.  The  witness  says  that 
he  knew  nothing  of  the  $535,  mentioned  in  the  codicil;  that  .that  sum,  he  pre- 
sumes, was  a  matter  of  his  father*s  figuring.  It  appears  that  James  Hannah 
died  before  Charles  Elkinton,  and  that  after  Mr.  Elkinton*s  death  the  propo- 
nent found  at  the  Woodstown  Bank  an  envelope  indoraed:  "Deliver  unto 
the  undei-signed,  James  Hannah,  8-5-1880.  E.  B.  Bullock," — containing 
the  will  and  codicil  of  Charles  Elkinton,  the  bonds  of  James,  Joseph,  and 
George  Elkinton,  and  a  note  of  Franklin  Elkinton  for  $500,  dated  in  Decem- 
ber, 1877.  E.  B.  Bullock  had  been  president  of  the  Woodstown  Bank,  but 
was  then  dead.  William  Walker,  the  surviving  witness  to  the  codicil,  testi- 
fied that  he  remembers  that  George  Elkinton  asked  him  to  go  to  Hannah's  of- 
fice, and  accompanied  him  to  the  office  door,  and  there  left  him;  that  he  went 
in  and  saw  Mr.  Hannah  and  Charles  Elkinton  together.  The  memory  of  this 
witness  is  indistinct  as  to  what  took  place  in  the  office.  He  recalls  the  fact 
that  questions  were  asked,  and  that  Mr.  Hannah  said  that  the  paper  was  a 
codicil  or  a  will ;  that  this  was  said  in  the  presence  of  Mr.  Elkinton,  and  that 
Mr.  Elkinton  then  asked  where  George  was,  and  if  the  door  was  shut,  or  if  it 
was  locked,  the  witness  cannot  recall  which;  and  that  he  and  Hannah  and  Mr. 
Elkinton  signed  the  codicil  in  the  presence  of  each  other,  but  he  cannot  give 
the  conversation  accurately  or  entirely.  He  says  that  he  cannot  remember  it. 
This  is  all  the  evidence  bearing  upon  the  immediate  execution  of  the  codi- 
cil. At  the  trial,  before  the  orphans'  court,  the  appellant  produced  a  bond 
which  had  been  made  by  Franklfn  Elkinton  to  his  father.  It  bears  date  on 
July  2, 1872,  and  is  conditioned  for  the  payment  of  $6,607.33,  with  lawful 
interest,  two  years  after  its  date.  Louisa  Vance  testified  that  during  a  visit 
to  Charles  Elkinton,  in  the  summer  of  1878,  he  called  her  into  his  room,  and 
handed  her  this  bond,  and  said:  "Louisa,  I  want  you  to  count  the  interest 
and  principal  of  this  bond,  and  tell  me  what  it  will  amount  to  in  case  I  live 
ten  years  longer."  Upon  her  replying,  "eil.OOO  or  812,000,"  he  said:  "Well, 
well;  there  will  not  be  one  dollar  left  for  Sally.  She  is  a  good  and  industrious 
woman.  I  want  her  to  have  a  share  wfth  the  rest  of  my  children. "  He  then 
put  the  bond  away.  She  further  testifies,  in  the  fall  of  the  same  year,  he 
visited  her  at  her  residence  in  Wilmington,  directly  across  the  Delaware  river 
from  Pennsgrove,  and,  after  transacting  some  business  with  her,  produced 
the  same  bond,  and  said:  "Louisa,  I  want  you  to  give  that  bond  to  Sally. 
I  have  too  much  money  charged  against  Frank,  and  1  would  never  have  had 
that  amount  charged  against  him  if  it  had  not  been  for  George."  He  also 
said  that  he  was  sorry  that  he  mentioned  the  claims  against  Ms  children  in 
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his  will.  The  witness  farther  says  that  suhseqaently  she  gave  the  hond  to 
the  appellant,  and  that  the  appellant  returned  it  to  her  for  safe-keeping,  and 
that  she  then  hid  it  in  a  picture  frame  until  after  Mr.  Elkinton  died.  This  wit- 
ness and  the  appellant  both  deny  that  they  visited  Mr.  Elkinton  with  Franklin's 
son  in  the  fall  of  1879»  and  that  son  himself  contradicts  the  witness  Nixon  in 
every  particular. 

It  is  impossible  to  reconcile  the  testimony  of  the  witnesses  as  to  the  disap- 
pearance of  the  bond  of  Franklin.  If  Mrs.  Vance  is  believed,  it  was  impoH- 
sible  for  Nixon  to  have  seen  the  bond  In  September  of  1879,  and  for  George 
Elkinton  to  have  seen  it  a  month  later;  and  George  Elkinton  either  falsified 
when  he  said  that  his  father  was  surprised  at  the  discovery  that  the  bond  was 
missing,  and  when  he  emphatically  assented  that "  something  must  be  done, "  or 
the  old  man  cleverly  acted  a  deceitful  part.  If  George  Elkinton  and  Nixon 
tell  the  truth,  then  the  story  of  Mrs.  Yance  must  be  false.  The  orphans' 
court  credited  the  story  of  Mrs.  Yance.  I  will  not  undertake  to  determine 
where  the  truth  lies.  I  am  satisfied  that  George  Elkinton  discovered  the  ab- 
sence of  Franklin's  bond  in  October,  1879,  and  that  he  at  once  apprehended 
that  its  disappearance  would  be  productive  of  injustice  to  himself  and  his 
brothers,  in  that  Franklin's  share  in  the  father's  estate  would  be  subject  to 
but  trifling  deduction,  although  the  advances  to  him  had  almost  doubled  those 
to  any  other  of  the  brothers,  while  each  of  the  other  brothers'  shares  would 
be  charged  with  that  brother*8  entire  indebtedness.  It  is  plain  from  George's 
letter  to  his  brother  Franklin  that  he  held  that  brother  accountable  for  the 
disappearance  of  the  bond,  and  looked  to  him  to  replace  it.  While  he  made 
no  direct  accusation,  he  used  language  which  does  not  negative  his  assertion 
that  he  believed  that  the  bond  had  been  stolen.  Whether  the  testimony,  then, 
be  true  or  false,  I  think  that  It  is  clear  that  (George  Elkinton  believed  that  the 
bond  had  been  stolen  by  Franklin's  son.  The  position  of  the  testator  is  not  so 
easily  defined.  If  Mrs.  Yance  told  the  truth,  it  is  evident  tliat  he  lacked  cour- 
age to  tell  George  that  he  had  given  her  the  bond;  fearing,  perhaps,  his  in- 
dignation at  an  act  so  inequitable  to  the  other  sons.  In  such  a  situation  he, 
of  course,  could  not  consent  to  the  arrest  of  his  grandson;  for  such  arrest 
would  speedily  bring  to  light  the  act  he  sought  to  conceal.  His  only  escape 
from  the  difficulty  was  to  make  a  codicil  to  his  will,  and  restore  his  testament- 
ary disposition  to  an  equitable  basis,  and  postpone  the  discovery  of  his  gift 
of  the  bond  till  after  his  death.  In  this  view  of  the  case,  he  displayed  mental 
acumen  in  adopting  a  course  that  would  preserve  his  secret,  and  strength  of 
will  in  resisting  the  importunity  of  his  son  to  arrest  his  grandson.  His  as- 
surance to  his  son  that  ''something  must  be  done"  was  indicative  of  a  mind 
as  yet  undetermined  upon  the  course  to  be  pursued,  but  resolved  to  right  the 
wrong  in  some  way,  which,  upon  reflection,  should  seem  to  be  the  best.  He 
would  not  arrest  his  grandson,  but  he  would  do  something  to  make  amends 
for  his  error.  When  George  suggested  the  codicil,  its  advantages  for  his  pur- 
poses became  apparent  to  him.  If,  on  the  other  hand,  the  testimony  of  Mrs. 
Yance,  as  to  the  gift  of  the  bond,  was  false,  his  surprise,  when  the  loss  of 
the  bond  was  discovered,  was  genuine,  and  his  resistance  of  the  importunity 
to  arrest  his  grandson  was  because  of  the  harshness  of  such  a  course,  and 
the  consequent  alienation  of  a  portion  of  his  family.  He  had  intimated  an 
anxiety  that  there  might  be  no  difficulty  in  his  family  after  his  death.  This 
unfortunate  gift  seemed  to  make  it  more  probable,  and  he  cast  about  him  to 
know  what  to  do  to  avoid  it.  George  was  so  connected  with  the  family,  and 
interested,  that  he  could  not  be  taken  into  the  full  confidence  of  the  testator's 
thoughts,  and  consequently,  to  George's  importunity,  he  said,  ''I  will  not  ar- 
rest my  grandson,  but  will  do  something."  At  the  suggestion  of  a  codicil,  a 
course  was  open  to  him.  In  such  an  instrument  he  could  recite  that  the 
bond  had  been  lost,  and  thus  make  no  accusation  that  would  lead  to  future 
bitterness;  and»  after  such  recital,  he  could  make  specific  provision  for  the 
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charge  of  the  amount  of  the  bond  against  Franklin's  share  in  his  estate*  and 
thus  do  justice.  In  this  position,  also,  he  exhibits  strong  wili,  and,  with  it, 
a  sagacious  judgment.  In  one  or  the  other  of  these  cases  he  went  to  Mr.  Han- 
nah the  master  of  his  own  mind  and  will.  George  accompanied  him,  but  re> 
mained  only  long  enough  to  gire  his  remembrance  of  the  date  and  amount  of 
the  bond.  At  tlM  execution  of  the  codicil,  on  the  following  day,  George  was 
excluded  from  Mr.  Hannah's  oflQce;  the  testator  evincing  a  desire  that  he 
should  not  be  there,  and  that  the  door  should  be  closed.  Even  the  witness 
Walker  was  told  that  he  had  no  concern  with  the  contents  of  the  paper  that 
he  was  called  to  witness.  This  secrecy  is  corroborative  of  my  conclusion  that 
the  codicil  was  the  testator's  free  act,  when  it  is  remembered  that  the  feelings 
that  George  had  exhibited  were  vindictive.  His  letter  to  Fi-anklin  indicates 
that  he  would  have  charged  his  brotlier  with  $2,000  in  addition  to  the  bond. 
It  was  not  the  father's  purpose  to  be  so  severe.  He  had  determined,  not  only 
to  describe  the  bond  as  lost,  but  to  be  exactly  just  in  his  pecuniary*  charges 
against  Franklin.  He  would  charge  the  amount  of  the  bond,  a  note  of  $500, 
which  was  found  among  his  papers  after  his  death,  and  the  small  sum  of  $85. 
I  think  that  it  is  manifest  that  these  charges  were  beiow  George's  expecta* 
tion,  and  that  for  that  reason,  among  possible  others,  he  was  excluded  from 
participation  in  the  preparation  of  the  codicil.  When  that  instrumipt  was 
completed,  the  testator  gave  it,  and  his  will,  and  the  bonds  of  James,  Joseph, 
and  George,  and  the  note  of  Franklin,  to  Mr.  Hannah  for  safe-keeping,  and 
expressed  the  desire  that  they  be  placed  in  the  Woodstown  Bank.  He  evi- 
dently had  lost  confidence  in  his  ability  to  keep  them,  because  he  had  been 
victimized  by  one  of  his  family  while  he  was  intoxicated,  or  in  a  moment  of 
weakness  had  been  inequitable  in  iiis  bounty,  and  felt  the  necessity  of  having 
another  custodian  for  those  important  papers.  The  blunder  he  had  made  so 
destroyed  his  self-confidence  that  he  also  sought  the  advice  of  Mr*  Hannah  as 
to  the  future  management  of  h  s  property,  and  was  advised  to  make  George 
his  attorney.  I  am  satisfied  that  George's  will  was  not  substituted  for  that 
of  his  father  when  the  codicil  was  made.  There  are  not  sufficient  of  the  in- 
dicia of  undue  influence  in  the  case  to  throw  the  burden  of  proving  the  testa- 
tor's free  agency  upon  the  proponent.  Whatever  explanation  is  needed  to 
satisfy  the  mind  is  credibly  given  in  the  testimony  of  George  Elkinton.  His 
suggestions  in  reference  to  the  codicil  did  not  exceed  the  limit  of  that  which 
was  legitimate,  and  did  not  amount  to  that  which  the  law  denominates  ''un- 
due influence."  Undue  influence  must  be  such  influence  as  destroys  free 
agency,  and  amounts  to  moral  or  physical  coercion  Importunity  which  can- 
not be  resisted,  or  which  is  yielded  to  for  the  sake  of  peace,  amounts  to  coer- 
cion and  the  destruction  of  free  agency,  (TrumbtUl  v.  Gibbons,  22  N*  J.  Law, 
136;)  but  it  can  hardly  be  that  the  mere  suggestion  to  a  testator,  that  an  in- 
dicated test^imentary  provision  would  be  productive  of  justice  between  the 
natural  objects  of  his  bounty  will  destroy  the  freedom  of  his  will.  It  has 
been  held  that  even  persuasion,  which  is  beyond  the  bounds  of  mere  sug- 
gestion, may  be  of  such-a  character  as  not  to  amount  to  undue  influence. 
TrumbuU  v.  Gibbons ,  supra.  To  attempt  to  persuade  a  testator,  however,  is 
treading  upon  dangerous  ground;  for  the  result  may  be  that  he  will  be  led  to 
assent  to  that  which  of  his  own  free  will  he  would  not  have  assented  to.  It 
is  impossible  to  distinguish,  by  rule,  between  acts  which  are  within  the  bounds 
of  legitimate  influence  and  acts  which  make  th.e  influence  undue.  Similar 
acts  may  be  trifling  and  of  no  importance  in  the  case  of  one  person,  and  over- 
mastering in  the  case  of  another.  Their  effect  must  depend  upou  the  rela- 
tions betw^een  the  parties,  and  the  character,  strength,  and  condition  of  each, 
(Rusling  v.  RusUng,  36  N.  J.  Eq.  603;  Dale  v.  Dale,  38  N.  J.  Eq.  274;  Wad- 
dington  v.  Buzby,  43  N.  J.  Eq.  154,  10  Atl.  Rep.  862,)  and  must  be  deter- 
mined  by  the  application  of  sound  sense  to  the  facts  of  each  given  case.  I 
do  not  think  that  the  proofs  in  the  case  before  me  would  justify  my  holding 
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that  the  disputed  codicil  was  the  result  of  an  undue  influence  exercised  over  the 
testator. 

3.  The  third  ground  of  objection  to  the  paper  offered  for  probate  relates 
to  the  formality  of  its  execution.  It  is  insisted  that  it  has  not  been  sliown 
that  the  testator  declared  the  disputed  paper  to  be  a  codicil  to  his  last  will  in 
the  presence  of  the  witnesses  to  it.  The  attestation  clause  of  the  codicil  is  in 
the  following  language:  "Signed,  published,  and  declared,  by  the  said  Charles 
Elkinton,  as  a  codicil  to  his  last  will  and  testament,  in  the  presence  of  us,  who 
were  present  at  the  same  time,  and  subscribed  our  names  as  witnesses  in  his 
presence."  The  statute  (Revision,  p.  1247,  §  22)  requires  that  a  will  (1)  shall 
be  in  writing!  (2)  shall  be  signed  by  the  testator;  (3)  that  his  signature  shall 
be  made  by  the  testator,  or  the  making  thereof  acknowledged  by  him;  and  (4) 
that  such  writing  shall  be  declared  to  be  his  last  will,  in  the  presence  of  two 
witnesses,  present  at  the  same  time,  who  shall  subscribe  their  names  thereto 
in  the  presence  of  the  testator.  It  will  be  noted  that  the  codicil,  and  the  re- 
citals in  the  attestation  clause  of  the  witnesses,  show  compliance  with  all  these 
requisites.  The  attestation  clause  is  prima  facie  evidence  of  all  the  facts 
stated  in  it.  Ayres  v.  Ayres,  43  N.  J.  Eq.  569, 12  Atl.  Hep.  621,  and  the  cases 
there  cited.  Nothing  in  the  evidence  rebuts  this  pHma  facie  case.  On  the 
contrary,  the  witness  Walker  recollects  that  Mr.  Hannah  said,  in  the  presence 
of  Mr.Elkinton,  that  the  paper  they  were  about  to  sign  was  a  will  or  a  codicil, 
and  that  he  asked  him  to  sign  "Mr.  Elkinton's  codicil."  I  am  satisfied  that 
the  testator  understood  and  acquiesced  in  that  which  Mr.  Hannah  said.  Aside, 
then,  from  the  probative  force  of  the  attestation  clause,  the  testimony  estab- 
lishes a  sufficient  declaration  of  the  codicil.  It  is  not  necessary  that  the  tes- 
tator should,  in  express  terms,  declare  the  instrument  in  process  of  execution 
to  be  his  will.  Another  may  speak  for  him.  It  is  sufficient  compliance  with 
the  statute  when  enough  is  said  or  done,  in  the  presence  and  with  the  knowl- 
edge of  the  testator,  to  give  the  witnesses  to  understand  distinctly  that  the 
testator  desires  them  to  know  that  the  paper  is  his  will,  and  that  they  are  to 
witness  it.  Mundy  v.  Mundy,  15  N.  J.  Eq.  290;  Tumure  v.  Tumure,  35  N. 
J.  £q.  437.    I  will  affirm  the  degree  of  the  orphans'  court. 

NOTE. 

Wills— Testahentabt  Capacitt.  The  real  point  in  issue  is  testamentary  capacity 
or  incapacity  at  the  precise  date  of  the  transaction.  The  condition  of  testator's  mind 
before  and  after  executing  the  will  is  only  important  as  it  tends  to  show  the  condition 
of  his  mind  at  the  exact  time  of  the  execution.  Chrisman  v.  Chrisman,  (Or.)  18  Pac. 
Rep.  6;  Shaver  v.  McCarthy,  (Pa.)  5  Atl.  Itep.  614;  Estate  of  Dalrymple,  (Cal.)  7  Pao. 
Rep.  906;  In  re  Dunham's  Will,  1  N.  Y.  Supp.  120. 

An  instruction  that  testator  nad  testamentary  capacity  if  he  had  full  and  intelligent 
knowledge  of  his  property,  of  those  entitled  to  his  bounty,  and  of  the  nature  of  his  acts, 
and  that  he  need  not  oe  capable  of  making  contracts,  and  doing  business  ge&et*ally,  does 
not  call  for  too  high  a  degree  of  capacity.  Meeker  v.  Meeker,  (Iowa,)  87  N.  W.  Rep. 
778,  Delaney  v.  City  of  Salina,  (Kan.)  9  Pac.  Rep.  271.  See,  also,  Hoban  v.  Piquette, 
(Mich.)  n  N.  W.  Rep.  797;  Cline  r.  Lindsey,  (Ind.)  11  N.  E.  Rep.  441. 

The  fact  that  a  testator  was  under  the  influence  of  intoxicating  liquor  at  the  time  of 
executing  his  will  does  not  of  itself  destroy  testamentary  capacity,  In  re  Convey 's  Will, 
(Iowa,)  2  N.  W.  Rep.  1084;  nor  that  he  was  addicted  to  the  morphine  habit.  Frost  v. 
Wheeler,  (N.  J.)  12  Atl.  Rep.  612;  or  believed  in  spiritualism,  Otto  v.  Doty,  (Iowa,)  15 
N.  W.  Rep.  578.  Mere  Insane  delusions  of  a  testator  will  not  render  his  will  invalid. 
In  re  Cole's  WiU,  (Wis.)  5  N.  W.  Rep.  846;  Rice  v  Rice,  (Mich.)  15  N.  W.  Rep.  545, 
19  K.  W.  Rep.  182 ;  unless  such  delusions  affect  the  will.  In  re  Stewart,  (Wis.)  22  N.  W. 
Rep.  392-,  In  re  Cole's  Will,  supra;  Society  v.  Price,  (111.)  5  N.  E.  Rep.  126.  The  fact 
that  a  testator  believed  in  the  exercise  of  unnatural  powers  by  others  does  not  justify 
an  assumption  that  he  was  incompetent  to  make  a  will.  SchUdnecht  v.  Rompf's  Ex'rs, 
(Ky.)  4  S.  W.  Rep.  235.  Extreme  physical  debility  does  not  negative  testamentary 
capacitv,  Stoutenburgh'  v.  Hopkins,  (N.  J.)  12  Atl.  Rep.  689;  Chrisman  v.  Chrisman, 
(Or.)  18  Pac.  Rep.  6;  nor  does  old  age,  Chrisman  v.  Chrisman,  supra;  nor  feeble  health, 
when  it  is  not  shown  that  testator's  mind  was  affected  thereby,  Blake  v.  Rourke,  (Iowa,) 
88  N.  W.  Rep.  892.  Unsound  mind  produced  by  disease  does  not  necessarUy  render 
one  incompetent  to  make  a  will.  He  may  still  have  a  disposing  mind.  Freeman  v.  Eas- 
ley,  (111.)  7  N.  B.  Rep.  656.  Loss  of  memory  destroys  testamentary  capacity.  Lamb  v 
Lamb,  (Ind.)  5  N.  E.  Rep.  171;  but  mere  impairment  of  memory  does  not,  Bice  v.  Hall, 
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(lU.)  12  N.  E.  Rep.  286;  In  re  SUvertborn's  WIU,  (Wis.)  82  N.  W.  Rep.  287,  and  note; 
nor  do  mere  eccentricities  and  peculiarities,  Schneider  y.  Manning,  (111.}  12  N.  E.  Rep. 
267 ;  nor  the  fact  that  the  testator  was  suffering  from  epilepsy,  In  re  Lewis'  Will,  (Wis.) 
7  N.  W.  Rep.  829.  An  order  appointing  a  guardian  for  a  man  is  not  evidence  that  he 
lacks  testamentary  capacity.  Rice  v.  Kice,  (Mich.)  15  N.  W.  Rep.  645;  Blinger  v.  Oal- 
verly,  (Wis.)  87  N.  W.  Rep.  286. 

For  evidence  held  insufficient  to  show  testamentary  incapacity,  see  In  re  Blakely's 
Will,  (Wis.)  4  N.  W.  Rep.  387;  Fraser  v.  Jennison,  (Wtich.)  8  N.  W.  Rep.  882;  Eddey's 
Appeal,  (Fa.)  1  Atl.  Rep.  425;  Hoskins  v.  Hoskins,  (Ky.)  7  S.W.  Rep.  546;  Schildnecht 
V.  Kompf  s  Ex'rs,  (Ky.)  4  S.  W.  Rep.  285;  In  re  Buckley's  Will,  2  N.  Y  Supp.  24;  In  re 
Bull,  Id.  52;  In  re  Glockner's  Will,  Id.  97;  In  re  Clearwater's  Will,  Id.  99.  As  to  what 
evidence  is  admissible  on  that  issue,  see  In  re  Brown's  Will,  (Minn.)  85  N.  W  Rep.  726. 
For  evidence  sufficient  to  call  for  an  issue  to  try  testator's  sanity,  see  Appeal  of  Ulmer, 
(Pa.)  12  Ati.  Rep.  686  j  In  re  WeU,  1 N.  Y.  Supp.  91, 


(46  N.  J.  B,  1)  

Haqebtt  V.  Lee  et  ah 
(Court  of  Chancery  of  New  Jersey,    October  8, 1888.) 

Basements— Light  and  Aib— Obstbuction— Injtjnction.    . 

A.,  who  was  the  owner  of  a  strip  of  land  50  feet  wide  and  220  feet  deep,  sold  the 
westerly  half  of  that  land  to  B.,  by  a  deed  which  contained  the  following  reserva- 
tion :  "Reserving  the  right  to  the  free  use  of  the  light  and  air  over  t)ie  tract  above 
described  in  case  he  should  build  on  the  common  line  between  the  parties,  and  the 
right  to  put  windows  in  said  building  overlooking  the  tract  above  described, "  etc. 
He  afterwards  built  upon  the  common  line  between  the  lands  of  B.  and  himself, 
and  put  in  his  building  several  windows  overlooking  B.'s  land.  B.  is  about  to  erect 
a  building  on  his  land  that  will  close  two  of  A.'8  windows,  and  partially  close  two 
.  others.  If  eld,  that  the  reservation  operates  as  a  grant  of  a  newly-created  ease- 
ment, at  least  to  light  and  air  from  B.'s  premises,  and  that,  if  it  had  been  made  to 
appear  that  the  interference  with  A.'8  windows  would  result  in  his  substantial  loss 
of  light  and  air,  he  would  have  been  entitled  to  an  injunction;  but  as  that  condi- 
tion of  affairs  does  not  appear,  and  as  his  right  to  maintain  windows  overlooking 
B.'s  land,  that  are  not  necessary  for  light  and  air,  is  unsettled  at  law,  the  injunc- 
tion heretofore  issued  to  restrain  the  erection  of  B.'8  proposed  building  will  be  dis- 
solved. 
{SylUibus  hy  the  Court,) 
In  equity.    On  motion  to  dissolve  injunction. 

The  complainant,  who  was  the  owner  of  a  strip  of  land  fronting  50  feet  on 
Main  street  in  the  town  of  Phillipsburgh,  and  running  back  southerly,  that 
width,  220  feet  to  Union  street,  conveyed  to  Christopher  S.  Winters  the  west- 
erly half  of  that  land  by  deed  which,  in  the  language  of  the  bill,  contains  the 
following  reservation:  "Reserving  the  right  to  the  free  use  of  the  light  and 
air  over  the  tract  above  described,  In  case  he  should  build  on  the  common  line 
between  the  parties,  and  the  riglit  to  put  windows  in  said  building,  overlook- 
ing the  tract  above  described.  It  being  agreed  between  the  parties  hereto 
that  in  csfee  either  party  builds  on  the  common  line  for  a  distance  of  twenty- 
four  feet,  more  or  less,  from  the  south  edge  of  Union  street,  the  line  is  to  be 
in  the  middle  of  the  foundation  wall,  at  the  option  of  the  parties  hereto,  and 
that  the  expense  of  the  wall  and  partition  to  the  roof  of  the  building  shall  be 
equally  borne  share  and  share  alike  by  each.  The  party  of  the  first  part  re- 
serving the  right  to  continue  the  wall  in  the  same  way  and  manner  as  last 
above  mentioned,  but  the  erection  thereof  to  be  at  his  own  expense,  with  the 
further  right  to  use  the  whole  wall. "  Immediately  after  the  delivery  of  this 
deed,  Winters  proceeded  to  erect  a  frame  dwelling  24  feet  deep,  using  therein 
a  party-wall  of  the  description  contemplated.  In  October,  1884,  the  com- 
plainant constructed  a  store  and  dwelling  upon  the  land  which  remained  to 
him,  using  therein  the  party- wall  and  a  continuation  of  it,  extended  by  him 
southerly  68  feet.  In  the  extension  he  made  windows  overlooking  Winters* 
land.  In  June,  1886,  Winters  sold  his  propei*ty  to  the  defendant  John  Lee, 
by  deed,  which  contained  the  following  stipulation:  "It  is  expressly  agreed 
by  and  between  the  parties  hereto  that  the  said  party  of  the  first  part  conveys 
these  premises  subject  to  the  same  reservation  and  limitation  in  regard  to 
windows  as  is  recited  in  the  same  deed  above  referred  to,  made  by  the  said 
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Hagerty  to  the  said  Winters.  And  also  it  is  agreed  that  the  same  conditions 
and  agreement  regarding  the -trenches  and  foundation  walls  as  recited  in  said 
deed  shall  be  binding  upon  the  part»ies  hereto,  apd  the  conditions  and  cove- 
nants in  the  said  deed  made  by  the  said  Hagertyto  the  said  Winters  above  re- 
ferred to  in  regard  to  windows,  foundation  wall,  trenches,  and  partitions  or 
other  walls  are  to  be  binding  upon  the  parties  hereto,  the  same  as  if  the  said 
conditions  and  covenants  were  herein  set  forth  in  the  same  words  as  con- 
tained in  said  deed."  On  January  10, 1888,  without  notice  to  the  complain- 
ant, Lee  commenced  to  build  aii  addition  to  the  house  upon  his  land  close  to 
the  complainant's  building  in  such  manner  as  to  completely  shut  Qut  the  light 
from  two  of  the  windows  in  the  complainant's  house,  which  overlooked  L^*s 
land,  and  to  partially  obstruct  the  light  from  two  other  of  those  windows. 
On  the  next  day,  when  the  frame-work  was  partly  erected,  the  bill  in  this 
case  was  filed,  and  an  injunction  was  issued,  which  restrains  the  erection  of 
the  proposed  addition  in  such  manner  as  to  obstruct  the  passage  of  light  and 
air  through  the  windows  referred  to.  The  answer  admits  the  allegations  t>f 
the  bill  as  to  the  deeds  to  Winters  and  Lee,  claims  that  the  proposed  building 
will  be  so  etected  as  not  to  obstruct  the  passage  of  air;  admits  that  it  will  ob- 
struct light  as  in  the  bill  alleged;  alleges  that  the  complainant  will  have  an 
abundance  of  light  in  the  rooms  from  which  the  obstructed  windows  open 
through  other  windows;  denies  that  the  deeds,  or  either  of  them,  give  the 
complainant  right  to  light  and  air  from  the  defendant's  premises;  and  insists 
that,  if  those  deeds  do  give  that  right,  it  must  be  limited  to  a  sufficiency. 
Motion  is  now  made  to  dissolve  the  injunction. 
T.  O.  8hipman,  for  motion.    /.  W.  8huUz,  contra. 

McGiLL,  Gh.,  (after  stating  the  facta  as  above.)  I  think  that  the  reserva- 
tion m  deed  from  complainant  to  Winters  operated  as  a  grant  of  an  easement 
in  the  lands  of  Winters.  In  God.  Easem.  108,  it  is  said:  "An  easement  can- 
not strictly  be  made  the  subject,  either  of  exception  or  reservation,  in  a  deed 
of  conveyance  of  land;  for  it  is  neither  parcel  of  the  land  granted, — which 
circumstance  is  requisite  to  enable  a  thing  to  be  expected, — nor  does  it  issue 
out  of  the  land,  as  it  should  to  render  it  capable  of  being  the  subject  of  a  res- 
ervation. If,  therefore,  an  e^isement  be  incorrectly  reserved  to  a  grantor  of 
land,  or  excepted  from  the  land  conveyed,  the  reservation  or  exception  oper- 
ates as  a  grant  of  a  newly-created  easement  by  the  grantee  of  the  land  to  the 
grantor."  Bosenkrans  v.  Snover,  19  N.  J.  £q.  420;  Cooper  v.  Lotianstein, 
37  N.  J.  Eq.  284.  It  seems  to  be  free  from  question  ttiat  the  easement  ex- 
tends at  least  to  be  sufficiency  of  light  and  air  from  the  defendant's  premises, 
although  the  right  of  the  complainant  to  maintain  an  unlimited  and  unneces- 
sary number  of  windows  maybe  doubtful;  at  all  events,  is  unsettled.  In 
such  a  position  of  affairs  I  would  have  no  hesitation  in  restraining  any  erec- 
tion that  would  so  deprive  the  complainant  of  light  and  air  as  to  render  his 
occupation  of  his  house  decidedly  uncomfortable.  But  he  fails  to  show  that 
he  will  suffer  substantial  privation  of  light  or  air  by  the  threatened  obstruc- 
tion of  the  windows  of  his  house.  His  bill  alleges  that  two  windows  will  be 
closed,  and  that  two  other  windows  will  be  partially  obstructed  and  darkened; 
but  it  does  not  state  that  thereby  the  passage  of  light  and  air  to  his  house 
will  be  substantially  hindered.  The  defendant,  on  the  other  hand,  by  his  an- 
swer, insists  that,  although  the  obstruction  will  shut  up  two  windows,  it  will 
leave  a  window  or  windows  in  each  room  of  complainant's  house,  through 
wiiich  an  abundance  of  air  and  light  may  enter.  Taking  the  allegation  of 
the  answer  as  true,  the  proposed  office  of  the  injunction  is  to  restrain  the 
erection  of  a  building  that  will  obstruct  unnecessary  windows.  The  right  to 
maintain  such  windows  should  be  established  at  law,  before  an  injunction 
should  issue.  Coach  Co,  v.  Railroad  Co,,  29  N.  J.  Eq.  299.  I  will  order 
that  the  injunction  be  dissolved,  with  costs. 
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(60  Vt  «78) 

Hicks'  Ectatb  v.  Blanohari>« 
{Supreme  Cou/rt  of  Vermont,    Windham.    October  4, 1888.) 

1.  Limitation  of  Actions— Part  Payments— Application  of  Payment. 

During  a  portion  of  one  year  plaintiff  furnished  feed  for  defendant's  horses,  and 
defendant  delivered  goods  to  plaintifl^  the  items  of  which  were  kept  in  a  separate 
book  from  that  in  which  plaintiff  usually  kept  his  account  with  defendant,  and 
showed  a  balance  in  defendant's  favor.  Meld^  that  the  manner  of  keeping  the  ac- 
count was  unimportant,  and  that,  defendant  not  having  Indicated  to  what  account 
the  goods  delivered  should  be  applied,  plaintiff  might  apply  thenl  to  his  other  ac- 
count with  defendant,  and  that  such  application  removed,  the  operation  of  the  stat- 
ute of  limitations  from  all  previous  chafes. 

9w  Same— Running  of  the  Statute— Compittation  of  Time. 

Under  R.  L.  Vt.  c.  1,  §  26,  providing  that,  when  time  is  to  be  reckoned  jfrom  adav 
or  date,  such  day  or  date  snail  not  be Induaed  in  the  computation]  the  day  on  which 
I>ayment  was  made  on  a  promissory  note  is  excluded  in  determining  whether  th« 
statute  of  limitatioAS  is  a  bar. 

8.  Witness— Privileged  Ck>MMnNi0ATiONS— Attorney  and  Client. 

An  attorney  who,  while  acting  for  plaintiff,  comes  into  possession  of  the  note  sued 
on,  and  the  specification  on  which  it  is  based,  is  properly  excluded  from  testifying 
in  defendant's  behalf  that,  while  acting  for  plaintiff,  he  furnished  defendant  a  spec- 
ification of  plaintifTs  claim  materially  different  from  the  one  on  file  in  the  case,  as 
such  paper  is  a  privileged  communication.^ 

4.  Same. 

Nor  should  defendant's  agent,  to  whom  the  specification  was  furnished,  be  per- 
mitted to  testify  to  that  fact. 

Exceptions  from  Windham  county  court;  before  Justice  Powers. 

Assumpsit  to  recover  upon  a  promissory  note  on  an  account.  Heard  on  a 
referee's  report,  March  term,  1887.  Judgment  for  the  plaintiff  to  recover 
Sl,970.41.  Thi$  suit  was  commenced  by  Joseph  H.  Hicks,  who  deceased  in  1884, 
and  it  is  now  prost;cuted  by  his  executrix.  As  to  items  9, 10. 11,  and  12,  it  ap-. 
peared  that  the  defendant's  wife  was  a  daughter  of  said  Hicks,  and  that  the 
plaintiff  and  his  wife  went  to  live  with  defendant,  and  took  with  them  posses- 
sions, and  performed  some  labor,  and  these  items  were  for  the  possessions  and 
labor.  It  was  found,  as  to  the  testimony  of  H.  W.  Bingham  and  Stetson,  as  fol- 
lows: *'Tbe  defendant  called  H.  W.  Bingham  as  a  witness,  who  testified  that, 
in  1881,  he  was  a  practicing  lawyer  in  this  county,  and  brought  this  suit.  The 
defendant's  counsel  then  offered  to  prove  by  the  witness  that  one  N.  L.  Stet- 
son, at  the  defendant's  request,  applied  to  the  witness,  while  he  was  the  at- 
torney of  record  in  the  case  for  said  !tos.  H.  Hicks,  for  a  specitication  of  the 
plaintiff's  claim  upon  which  the  suit  was  brought;  that  the  witness  there- 
upon.f  urnished  said  Stetson  with  a  copy  of  the  note  in  suit  in  the  handwrit- 
ing of  the  witness,  and  a  copy  of  said  Hicks'  account  in  said  Hicks'  hand- 
writing, which  account  materially  differs  from  the  plaintiff's  specification  on 
file  in  this  case.  To  this  evidence  the  plaintiff  objected,  and  I  excluded  it,  to 
which  the  defendant's  counsel  excepted. "  Defendant's  counsel  asked  the  wit- 
ness the  following  question:  "State  whether  or  not,  as  counsel  or  agent  of 
Jos.  H.  Hicks,  in  his  life-time,  you  furnished  the  defendant  or  his  agent  a 
copy  of  Hicks'  account  against  the  defendant  iu  this  Ciise."  The  question 
was  objected  to  and  excluded,  to  which  the  defendant's  counsel  excepted.  K. 
Ji.  Stetson  was  called  as  a  witness,  and  defendant's  counsel  offered  to  show  by 
him  that,  at  the  defendant's  request,  he  called  on  said  Brigham  while  he  was 
attorney  of  record  for  said  Joseph  H.  Hicks,  and  asked  him  for  a  copy  of  the 
plaintiff's  account  and  note;  that  Biighara  said  he  had  not  got  them  then,  but 
would  obtain  them  from  the  plaintiff,  and  bring  them  to  him,  and  did  so. 
Counsel  offered  the  said  copy  of  account  in  evidence,  which,  with  the  evi- 
dence offered,  was  objected  to  by  plaintiff's  counsel,  and  excluded,  to  which 

>Ab  to  what  communications  are  privileged  on  the  ground  of  the  confidential  relation 
of  attorney  and  client,  see  Bastman  v.  Kelly,  1  N.  Y.  Supp.  866;  Oriffiu  v.  Griffin,  (IlL) 
17  N.  Si.  Bep.  782,  and  note. 
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the  defendant  excepted.  And  as  to  the  delivery  of  the  140  pounds  of  pork, 
in  part:  "I  submit  to  the  court,  as  a  question  of  lav^,  whether  or  not  this 
diary  account  or  the  $8.40  item  therein  took  said  items  1  to  8  out  of  the  stat- 
ute of  limitations.  If  it  is  a  question  of  fact  for  me  to  determine  whether  or 
not  any  of  said  items  of  credit  were  intended  by  either  party  to  apply  on  any 
other  account  than  said  account  for  feed.  I  find  that  they  were  not,  aside  from 
the  88.40  for  pork;  and  as  said  Hicks  had  a  large  book  on  which  he  had  kept 
in  ink,  and  apparently  written  with  care,  certain  items  of  debit  and  credit 
with  the  defendant,  and  did  not  enter  thereon  the  $8.40, 1  find  from  that  fact 
that  neither  party  understood  that  the  $8.40  was  to  apply  in  part  payment  of 
items  1  to  8,  or  that  it  had  any  connection  with  them.  On  said  Hicks*  large 
book  are  charged  the  first  seven  items  of  the  specification,  the  last  of  which 
is  under  date  of  December  15, 1871;  and  it  contains  certain  credits,  which  are 
on  the  specification,  the  last  of  which  is  under  date  of  January  22,  1873." 

8.  T.  Field,  for  plaintiff. 

The  testimony  of  Brigham  was  rightly  excluded.  1  Greenl.  Ev  §§  186, 
237,  240;  Brigga  v.  Hodgdon,  (Me.)  7  Atl.  Rep.  387.  Much  more  so  was 
that  of  Stetson.  Parmenter  v.  Cobum,  6  Gray,  509;  Collins  v.  8tephens(yn, 
8  Gray,  438.  The  day  upon  which  the  cause  of  action  accrued  is  to  be  ex- 
cluded from  the  computation.  Blackman  v.  Nearing,  43  Conn.  56;  Weeks 
V.  HulU  19  Conn.  381;  Bigelow  v.  Willson,  1  Pick.  487;  Paid  v.  atone,  112 
Mass.  27;  Bemis  v.  Leonard,  118  Mass.  502,  and  cases  cited;  Cornell  v.  Mwih 
ton,  3  Denio,  12;  McQraw  v.  Walker,  2  Hilt.  404;  Coddington  v.  Camley, 
Id.  528;  Owen  v.  flatter,  26  Ala.  647;  Warren  v.  Slade,  23  Mich.  1;  Menges 
v.  Frick,  73  Pa.  St.  137;  Ang.  Lim.  c.  6,  and  cashes  cited;  Wood,  Lim.  c.  5; 
Robinson  v.  Robinson,  32  Vt.  738,  740;  Muzzy  v.  Howard,  A2  Vt.  23;  Pellew 
V.  Wonford,  9  Barn.  &  C.  134;  Hardy  v.  Ryle,  Id.  603;  Williams  v.  Bur- 
gess, 12  Adol.  &  E.  635.  On  the  facts  reported,  the  statute  of  limitations  is 
not  a  bar.  Penniman  v.  Rotch,  3  Mete.  21b;  Abbott  v.  Keith,  11  Vt.  525, 
529;  Hodge  v.  Manley,  26  Vt.  213,  214;  Davis  v.  Smith,  4  Greenl.  337,  340; 
Davis  V.  Smith,  48  Vt.  62,  57;  Plimpton  v.  Qleason,  hi  Vt.  606,  607;  Chap- 
man v.  Goodrich,  55  Vt.  356;  Robie  v.  Briggs,  59  Vt.  443,  9  Atl.  Rep.  593; 
Eldridge  v.  Smith,  144  Mass.  35, 10  N.  E.  Rep.  717;  Cogswell  v.  Dolliver.  2 
Mass.  221;  Norton  v.  Larco,  30  Cal.  126;  Kimball  v.  Kimball,  16  Mich.  211; 
Wilson  v.  Calvert,  18  Ala.  274;  Brackenridge  v.  Baltzell,  1  Ind.  338,  8  U.  S. 
Dig.  892. 

Waterman,  Martin  <&  Hitt,  for  defendant. 

The  action  must  be  commenced  within  six  years  after  the  cause  of  action 
accrues.  R.  L.  §  969.  When  a  part  payment  is  made  upon  a  promissory 
note,  the  debtor  has  no  right  to  the  whole  day  or  the  remainder  of  the  day  in 
which  to  pay  the  balance.  The  right  of  action  for  the  balance  is  simultaneous 
with  the  first  payment,  and  has  its  origin  from  that  act.  Therefore  the  day 
of  the  act  should  be  included  in  the  computation.  Norris  v.  Hundred  of 
Qawtry,  Hob.  139;  King  v.  Adderley,  2  Doug.  463;  Bellasis  v.  Hester,  1 
Ld.  Raym.  280;  Qlassington  v.  Rawlins,  3  East,  407;  Castle  v.  Burditt,  3 
Term  R.  623;  Clayton^ s  Case,  5  Coke,  1;  Osbourn  v.  Rider,  Cro.  Jac.  135; 
Price  V.  Hundred  of  Chewton,  1  P.  Wms.  437.  When  we  consider  some  of 
the  American  authorities,  it  is  somewhat  difficult  to  adopt  any  reasoning  that 
is  entirely  consistent  with  them  all.  Let  the  line  be  drawn  so  as  to  include 
the  day  of  the  act  when  the  party  against  whom  the  time  runs  is  privy  to  the 
act,  and  excluding  it  when  he  is  not  a  privy  thereto;  and  the  contradictory 
decisions  that  seemed  to  trouble  Angell,  in  his  work  on  Limitations,  will 
mostly  disappear.  Presbrey  v.  Williams,  15  Mass.  193;  Little  v.  Blunt,  9 
Pick.  488;  Atkins  v.  Sleeper,  7  Allen,  487;  Pen-y  v.  Insurance  Co.,  99  Mass. 
162;  Arnold  v.  U.  S.,  9  Cranch,  120;  Priest  v.  Tarlton,  3  N.  H.  93;  Blake 
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Y.  Crovminshield,  9  N.  H.  304;  Rand  v.  Rand,  4  N.  H.  267.  If  a  present 
vested  right  is  to  commence  from  a  date  the  day  of  the  date  is  included;  bat, 
if  the  date  is  merely  to  fix  a  terminus  from  which  to  compute,  the  day  of  the 
date  is  excluded .  Pearpoint  v.  Qraham,  4  Wash.  C.  C.  232.  The  140  pounds 
of  pork  was  not  delivered  to  apply  on  payment  of  items  1  to  8,  and  it  liad  no 
connection  with  them.  Neither  party  understood  that  it  was  so  to  apply. 
Hodge  v.  Manley,  25  Vt.  210:  HarrU  v.  Howard,  56  Vt.  695.  It  was  error 
to  exclude  the  testimony  of  Bngham  and  Stetson.  1  Greenl.  £v.  §  244 ;  EarU 
V.  QrwU  46  Vt.  113;  Coon  v.  Swans  30  Vt.  6. 

RoYGE,  Qk  J.  This  was  an  action  of  asstiinpsit  in  which  the  plaintiff 
daimed  to  recover  the  amount  appearing  to  be  due  upon  the  promissory  note 
and  account  described  in  his  specification.  The  defense  relied  upon  was  the 
statute  of  limitations.  The  evidence  of  the  witnesses  Brigliam  and  Stetson 
was  rightfully  excluded.  Brigham  was  the  attorney  of  record  of  the  plain- 
tiff, and  brought  this  suit.  While  he  was  acting  as  such  attorney,  he  came 
into  possession  of  the  note  in  controversy,  and  the  plaintiff's  specification  of 
his  claim,  and  the  defendant  offered  to  prove  that  he  obtained  a  copy  of  said 
specification  from  said  Brigliam,  and  to  use  the  same  as  evidence.  The  re- 
lations that  subsisted  between  the  plaintiffs  and  Brigham  were  such  that 
Brigham  was  not  at  liberty  to  allow  papers  which  bad  come  into  his  hands  as 
the  plaintiff's  attorney  to  be  used  as  evidence  in  a  suit  in  which  the  validity 
of  the  claims  described  in  said  papers  was  in  controversy.  They  were  what 
the  law  designates  as  privileged  communications.  And  the  rule  in  relation 
to  them  is  stated  in  1  Greenl.  Ev.  §  237 ;  Steph.  Dig.  Ev.  art.  115;  and  1  Phil. 
Ev.  116, — to  be  that  the  attorney  of  a  client  cannot  be  compelled  to  disclose 
papers  delivered  to  him  or  commnnications  made  to  him  by  his  client;  neither 
will  he  be  permitted  to  do  so  without  the  consent  of  his  client. 

The  note  described  was  dated  the  21st  of  September,  1867,  and  made  pay- 
able on  demand,  and  the  last  payment  made  and  indorsed  thereon  was  made 
on  the  5th  of  November,  1874,  The  writ  was  dated  November  5,  1880,  and 
was  served  on  the  23d  of  February,  1881;  and  it  is  claimed  the  action  was  not 
commenced  within  six  yeara  after  the  payment  made  upon  the  note;  that  the 
day  upon  which  the  payment  was  made  is  to  be  reckoned  in  determining  when 
the  six  years  would  run  within  which  the  action  should  have  been  commenced; 
and  that,  by  reclconing  that  day,  more  than  six  years  had  elapsed  from  the 
date  of  the  payment  to  the  commencement  of  the  action.  How  that  question 
might  be  decided,  if  it  was  to  be  governed  by  the  authorities  which  the  in- 
dustry of  counsel  has  brought  to  our  attention,  we  do  not  feel  called  upon  to 
decide.  For,  in  our  judgment,  the  statute  defining  when  the  action  must  be 
commenced  must  be  construed  by  the  direction  given  in  chapter  1,  §  26,  R. 
L.,  of  the  "Construction  of  Statutes,"  which  provides  that,  when  time  is  to 
be  reckoned  from  a  day,  or  date  or  act  done,  such  day,  date,  or  day  when  such 
act  is  done  should  not  be  included  in  the  computation.  So  that,  construing 
the  statute  as  thereby  directed,  the  date  of  the  payment  is  to  be  excluded  in 
computing  the  time  when  the  action  might  be  commenced,  and  by  exclud- 
ing it  the  action  was  seasonably  brought.  That  view  disposes  of  the  at- 
tempted defense  to  the  right  of  recovery  upon  the  note. 

The  remaining  question  relates  to  the  plaintiff's  right  to  recover  for  the  ac- 
count described  in  his  specification.  There  can  be  no  recoveiy  for  items  9, 
10,  11,  and  12,  for  the  referee  has  found  that  the  services  rendered  and  pro- 
Tisions  furnished  which  constitute  these  items  were  not  rendered  or  furnished 
under  circumstances  that  raised  a  promise,  express  or  implied,  that  they  wece 
to  be  paid  for,  and  that  neither  party  expected  they  were  to  be  paid  for,  and 
that  they  were  never  charged  in  any  book.  So  the  right  to  charge  them  never 
existed.  Both  parties  understood  that  the  first  seven  items  of  the  account 
were  to  be  paid,  and  they,  with  No.  8,  were  regularly  entered  on  the  plaintiff's 
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book.  The  services  charged  for  in  item  No.  18  were  rendered  under  an  agree* 
ment  that  the  plaintiff  was  to  receive  therefor  a  certain  sum  quarterly,  and 
the  sum  agreed  to  be  paid  at  the  end  of  each  quarter  was  paid  as  agreed,  and 
no  charge  was  ever  made  by  the  plaintiff  for  the  same.  The  services  rendered 
under  that  contract,  and  the  payments  received  therefor,  were  not  intended 
to  enter  into  the  general  account  between  the  parties,  and  were  not  so  treated 
by  the  parties,  as  is  evident  from  the  fact  that  no  charge  was  ever  made  for 
the  same.  ''Payment  of  specified  items  of  charge,  unaccompanied  by  the  cir- 
cumstances showing  a  recognition  of  any  other  account,  will  not  be  sufficient 
to  remove  the  operation  of  the  statute."  Hodge  v  Manley,  25  Vt.  210;  Har- 
ris V  Hotvardf  56  Vt.  695.  What  has  been  said  as  to  that  item  applies  also 
to  item  No.  14.  In  October,  November,  and  December,  1878,  the  plaintiff 
furnished  feed  for  the  defendant's  horses,  and  paid  for  shoeing  them,  and 
kept  an  account  of  the  same  in  his  diary,  but  not  on  the  book  on  which  his 
other  account  with  the  defendant  was  kept.  The  defendant  paid  him  from 
time  to  time  different  sums,  and  intended  to  keep  him  reimbursed  for  such  ex- 
penditures, and  the  plaintiff  gave  him  credit  on  said  diary  for  what  he  so  paid 
him.  It  is  not  found  that  any  contract  was  made  as  to  how  or  when  the 
plaintiff  was  to  be  compensated  for  such  expenditures.  In  November,  1878, 
the  defendant  delivered  to  the  plaintiff  140  pounds  of  pork,  at  $8.40,  which 
ovei-paid  the  charges  of  the  plaintiff,  for  this  expenditure  for  the  defendant, 
87.45.  No  direction  was  given  by  the  defendant  as  to  where  it  should  be 
applied,  and  no  application  of  it  has  been  made  except  by  the  credit  given 
for  it  in  the  plaintiff's  diary.  It  is  claimed  by  the  plaintiff  that  the  delivery 
of  the  pork,  and  its  receipt  by  him,  under  the  circumstances  detailed,  removed 
the  effect  and  operation  of  the  statute  from  all  previous  charges,  and  that  the 
statute  commenced  running  thereon  from  the  date  of  its  credit;  that  any  new 
Item  of  credit  which  the  defendant  pays,  with  a  view  to  lessen  that  balance, 
is  equivalent  to  a  new  promise  to  pay  what  remains,  and  removes  the  statute 
bar,  as  was  held  in  Hodge  v.  Manley^  supra,  and  Abbott  v.  Keiths  11  Vt.  525. 
The  referee  has  found  from  the  fact  that  the  plaintiff  had  a  large  book,  kept 
with  apparent  care,  and  did  not  enter  thereon  the  item  for  the  pork,  that 
neither  party  understood  that  it  was  to  apply  as  part  payment  of  the  first  items 
of  the  account,  or  had  any  connection  with  them.  It  has  been  frequently 
held  that  the  manner  in  which  an  account  is  kept  is  unimportant.  Abbott 
V.  Keith,  supra.  It  is  a  proper  subject,  as  evidencOr  to  be  considered  by  the 
trier,  as  bearing  upon  the  good  faith  and  honesty  of  the  account.  But  the 
true  inquiry  is  whether  the  item  represented  a  legal  indebtedness  that  should 
go  into  the  account  of  the  parties,  and  not  whether  either  party  has  or  has  not 
embraced  it  in  his  account.  Datds  v.  Smitht  48  Vt.  52.  It  is  found  that  the 
pork  was  not  intended  as  a  gift;  and,  if  not  so  intended,  the  plaintiff  became 
legally  liable  to  account  for  it;  and,  being  so  liable,  it  became  a  proper  subject 
to  be  entered  in  his  account  with  the  defendant,  and  to  be  adjusted  in  their 
final  settlement.  If  there  had  been  a  direction  given  as  to  its  application,  or 
facts  had  been  found  from  which  the  court  could  infer  that  a  different  appli- 
cation was  intended  by  the  defendant,  the  question  might  merit  a  different 
consideration.  The  case  stands  for  judgment  as  it  would  if  the  defendant  had 
paid  to  the  plaintiff  a  sum  of  money  with  no  evidence  as  to  the  application  to 
be  made  of  it,  except  the  manner  in  which  the  plaintiff  kept  his  account  of  it. 
In  such  a  case  the  law  is  too  well  settled  to  require  the  citation  of  authorities 
that  the  creditor  has  the  right  to  make  the  application  upon  any  indebtedness 
of  the  debtor.  Here  there  was  no  other  indebtedness  shown  except  upon  tlie 
account,  and  the  creditor  had  the  right  to  treat  the  delivery  of  the  pork  as 
a  payment  upon  that  account ;  and,  so  treating  it,  it  removed  the  effect  and 
operation  of  the  statute  from  all  previous  charges,  so  that  the  statute  com- 
menced running  from  the  date  of  that  payment.  Every  new  item  of  credit 
or  part  payment  is  an. acknowledgment  of  an  open  unliquidated  account,  and 
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equivslent  to  a  new  promise  to  settleaDd  pay  the  balauoe  thereondue.  Hodffe 
T.  MatUeyt  supra.  Such  beiug  the  legal  effect  of  the  pajment  made  by  the  de- 
fendant*  the  statute  is  not  a  bar  to  a  recovery  for  the  balance  of  the  account. 
Judgment  affirmed. 

(56  Conn.  4S»)  ""■""■* 

I  ShTTPB  et  ah   v.  Ck>LL£NDER« 

{Swpremt  Cowrt  of  Errora  of  ConnetMcuL    March  Term,  1BS'>.) 

Salb— Warrastt— >BiGHT  TO  RssoiKD— Rbooupmbnt. 

An  agreement  that  the  pnrchaaer  of  an  article,  sold  with  warranty,  may  rescind 
the  sale  if  the  article  is  not  satisfactory,  does  not  preclude  him  from  retaining  it^ 
and  recouping  damages  for  breach  of  the  warranty,  in  an  action  for  the  price. '^ 

Action  by  Shupe  and  others  against  Collender  to  recover  the  price  of  a  planer 
sold  by  plaintiffs  to  defendant.  There  was  a  judgment  for  defendant^  and 
plaintiffs  appeal. 

Q.  P.  Carroll,  for  appellants.    G*  A.  Curtis,  for  respondent. 

Park,  C.  J.  This  is  a  suit  for  the  recovery  of  the  price  of  various  Items 
of  machinery  sold  by  the  plaintiffs  to  the  defendant,  but  the  only  controversy 
between  the  parties  is  as  to  a  planer  which  is  charged  in  the  bill  of  particulars 
at  $250.  The  court  finds  that  at  the  time  of  the  sale  the  plaintiffs  expressly 
warranted  the  planer  to  be  "suitable  to  do  the  defendant's  work,  and  in  good 
order;''  but  that  it  was  in  fact  wholly  unsuitable  to  do  the  work  of  the  de- 
fendant, and  out  of  order,  and  worthless,  except  for  old  iron.  And  the  court 
finds  that  the  damage  to  the  defendant  from  the  plaintiffs*  breach  of  their  con- 
tract was  $250.  which  sum  the  court  deducted  from  the  amount  of  the  plain- 
tiffs' bill  of  particulars;  the  right  of  recovery  as  to  tlie  other  items  being  con- 
ceded. This  was,  in  effect,  allowing  the  defendant  to  recoup  his  damages  re- 
sulting from  the  plaintiffs'  breach  of  the  contract.  The  case  has  all  the  ele- 
ments of  one  of  recoupment,  and  we  see  no  error  in  the  application  of  that 
principle  by  the  court.  But  the  plaintiffs  insist  that  the  case  presented  by 
the  defendant's  answer  is  not  one  of  warranty  and  of  a  breach  of  the  warranty, 
but  of  a  conditional  sale  of  the  planer,  with  the  right  to  return  it  if  it  was  not 
suitable  for  his  work.  The  following  is  the  defendant's  answer,  so  far  as  it 
relates  to  the  planer:  "The  planer  mentioned  in  the  plaintiffs'  bill  of  par- 
ticulars vfas  received  by  the  defendant  under  an  agreement  by  which  the  plain- 
tiffs warranted  the  same  to  be  in  good  working  onler,  and  the  delivery  thereof 
was  made  upon  the  express  condition  that  if  said  planer  was  found  defective, 
or  for  any  reason  unsuitable  to  do  the  work  required  of  it,  and  for  which  the 
same  was  procured  by  the  defendant,  the  plaintiffs  would  remove  the  same 
from  the  factory  of  the  defendant,  and  pay  freight  aud  cartage  upon  receiving 
notice  from  the  plaintiffs  that  it  was  not  suitable  to  accomplish  said  work,  but 
if  the  same  proved  to  be  in  good  working  order,  and  suitable  for  the  defend- 
ant's use  in  his  factory,  so  that  he  was  satisfied  with  it,  the  defendant  was  to 
pay  to  tho  plaintiffs,  within  a  reasonable  time  thereafter,  the  sum  of  $250. 
Said  planer  proved  to  be  wholly  useless  for  the  purpose  for  which  it  was  pur- 
chased, of  which  the  defendant  gave  the  plaintiffs  due  notice." 

It  is  true  that  the  defendant  here  sets  up  an  agreement  of  the  plaintiffs  that 
he  might  rescind  the  contract  of  purchase  on  giving  notice  to  them,  if  the 
planer  did  not  correspond  with  the  warranty,  in  which  case  they  were  to  re- 

*  A  purchaser  may  recover  or  recoup  damages  for  breach  of  warranty  without  return- 
ing or  offering  to  return  the  property_purchased,  Storrs  v.  Blmerson,  (Iowa.)  84  N.  W. 
Rep.  176;  Barb-Wire  Co.  v.  Phillips,  (Wis.)  SON.  W.  Rep.  295,  and  note;  and  where  he 
purchases  on  approval,  and  finds  the  article  unsatisfactory,  of  which  he  duly  notifies 
the  seller,  he  is  not  required  to  return  it,  in  the  absence  of  an  express  agreement  to  do 
80.  Ventilator  Co.  t.  RaUwi^  Co.,  (WisO  34  N.  W.  Rep.  509,  ax^d  note.  See,  also,  on  the 
su^ect  of  sales  on  approvaLSeeley  v.  Welles,  (Pa.)  IS  AtL  Rep.  7Sd,  and  note;  Latham 
V.  Bauaman,  (Minn.)  88  N.  W.  Rep.  776,  and  note. 
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move  it.  But  this  agreement  did  not  deprive  the  defendant  of  all  other  rem- 
edy. It  remained  optional  with  him  whether  to  avail  himself  of  this  special 
remedy,  or  to  resort  to  his  remedy  at  law.  The  contract  was  clearly  a  sale  of 
the  planer,  with  a  warranty,  to  which  was  superadded  an  agreement  that  the 
plaintiffs  would  take  it  away  if  it  proved  unsatisfactory,  on  receiving  notice 
to  that  effect.  This  superadded  provision  did  not  impair  at  all  the  warranty 
or  the  defendant's  right  of  action  upon  its  breach. 

The  plaintiffs  rely  upon  the  latter  part  of  the  answer,  which  states  that,  if 
the  planer  was  suitable  and  in  good  order,  *' the  defendant  wa?  to  pay  the  plain- 
tiffs; within  a  reasonable  time  thereafter,  the  sum  of  ^250."  But  this  is  to 
taken  with  what  goes  before;  that  is,  with  the  allegation  of  an  express  war- 
ranty, which  is  both  alleged  in  the  answer  and  found  by  the  court.  The  right 
to  rescind  a  contract  of  sale  never  operates  to  annul  a  warranty  of  the  thing 
sold,  unless  there  is  a  provision  that  the  rescission  is  the  only  remedy  for  the 
purchaser.  The  right  to  rescind  a  contract  of  sale  in  case  of  fraud  always  ex- 
ists, and  yet  there  may  have  been  a  warranty  of  the  thing  sold.  The  two 
remedies  can  co-exist,  and  the  purchaser  has  his  option  between  them.  The 
defendant,  therefore,  in  this  case,  had  the  right  to  retain  the  planer,  and  re- 
coup his  damages  for  its  failure  to  comply  with  the  warranty,  in  a  suit  brought 
by  the  plaintiffs  for  the  price  of  it.  The  objection  which  the  plaintiffs  make 
comes  from  them  with  an  ill  grace,  in  view  of  the  fact  alleged  in  the  answer, 
and  f ou  nd  by  the  court,  that  the  defendant  "  noti  fled  the  plaintiffs  of  the  worth- 
less character  of  the  machine,  and  requested  them  to  remove  it,  which  they 
have  never  done. "  There  is  no  error  in  the  judgment  appealed  from.  In  this 
opinion  the  other  judges  concurred. 


(56  Conn.  423) 

Lawrence  v.  Security  Ck>. 
(Supreme  Court  of  Errors  of  Connecticut.    March  Term,  1888.) 

1.  Wills— Rights  of  Leoateb— Interest  on  Lboaot. 

Where  a  will,  bequeathing  an  aliquot  part  of  the  residue  of  an  estate  to  a  leeatee 
for  life,  remainder  over,  fixes  no  time  for  commencement  of  the  life-use,  the  lega- 
tee is  entitled  to  the  income  of  the  bequest,  as  it  may  be  finally  ascertained,  from 
the  date  of  testator's  death. 

2,  Same— Judgment— Res  Adjttbicata. 

When  the  probate  court  has,  on  notice  to  the  legatee,  approved  a  distribution  as 
principal  of  the  amount  earned  by  the  estate  while  in  the  hands  of  the  executors, 
the  legatee,  by  faUure  to  appeal  from  the  decree,  loses  her  right  to  the  portion  ox 
the  amount  earned  by  her  share  of  the  estate,  and  the  trustee  of  her  share  of  the 
estate  owes  no  duty  to  appeal  on  her  behalf,  and  cannot  be  charged  with  the  amount 
lost  as  garnishee  of  the  legatee. 

8.  Same— Trusts— Liability  of  Trustee. 

The  trustee's  liability  for  the  amount  earned  by  a  portion  of  the  legatees  share  of 
the  estate,  in  its  hands  before  final  distribution  of  the  estate,  is  not  discharged  by 
payment  of  the  amount  to  the  executors  of  the  estate,  although  they  distribute  it  as 
principal  of  the  estate,  and  the  probate  court,  by  decree  rendered  on  notice  to  the 
legatee,  and  not  appealed  from  by  her,  confirms  the  distribution,  and  although  the 
probate  court,  without  notice  to  her,  approves  a  statement  of  the  trustee's  account 
m  which  such  payment  was  entered. 

4.  Oarnishment— Waiver  of  Lien— Presentment  of  Claim  to  Debtor's  Ezscutok.- 

Plaintiff  in  garnishment  does  not  waive  his  lien  by  subsequently  procuring  the 
allowance  in  fuU  of  his  claim,  as  unsecured,  by  the  commissioners  of  Ills  debtor's 
insolvent  estate;  the  allowance  having  been  confirmed  by  decree  of  court  not  ap- 
pealed from. 

5.  Same— Abandonment— Issue  of  Second  Writ. 

Service  of  a  second  writ  of  garnishment  on  the  same  garnishee  is  not,  as  matter 
of  law,  an  abandonment  of  the  first,  as  plaintiff  might  thus  acquire  additional  se- 
curity; and,  there  being  no  finding  of  aoandonment,  both  writs  will  be  allowed  to 
Btancu 
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6.  Executors  jlnd  ADMnnsTBATOBS—SBTTLBMBNT— Allowance  to  Familt. 

The  allowance  to  testator's  daughter  of  a  sum  for  her  subsistence  during  the  pe- 
riod of  settlement,  as  one  item  of  the  expenses  of  settlement,  is  within  the  discre- 
tion of  the  probate  court. 

Scire  facias  by  James  J.  Lawrence  against  the  Security  Company,  to  sub- 
ject defendant  to  liabiiity  for  certain  sums  of  money  belonging  to  Sarah  S. 
Co  wen,  for  whom  defendant  was  trustee,  some  of  which  wefre  alleged  to  have 
been  wrongfully  paid  out,  and  others  of  which  it  was  alleged  defendant  wrong- 
fully neglected  to  collect.    Judgment  for  defendant,  and  plaintiff  appeals. 

G,  G.  8ilh  for  appellant.     Chamberlain,  White  &  Mills,  for  respondent. 

Pardee,  J.  Frederick  Tyler  died  on  August  8,  1880.  By  his  will  he  de- 
vised two-fifths  of  the  residue  of  his  estate,  after  payment  of  debts  and  spe- 
cific legacies,  in  trust  for  the  life-use  of  his  daughter,  Mrs.  Sarah  S.  Cowen, 
the  remainder  over.  The  trustees  named  by  him  declined  the  trust.  On  De- 
cember 4, 1880,  the  defendant,  the  Security  Company,  became,  and  still  con- 
tinues to  be,  the  duly  appointed  trustee.  On  October  29,  1881,  the  executors 
exhibited  an  account  to  the  probate  court.  It  was  accepted,  and  distributors 
were  appointed.  On  January  2^,  1882,  the  executors  exhibited  their  final  ac- 
count, and  it  was  accepted*  On  February  2,  1882,  the  distributors  made  re- 
turn of  distribution,  which  was  accepted.  They  distributed  to  the  defendant, 
as  trustees  for  Mrs.  Cowen,  real  and  pei*sonal  estate  of  the  value  of  nearly 
^0,000.  On  June  15,  1881,  the  executors  paid  to  the  defendant,  as  such 
trustee,  the  sum  of  815,000,  and  on  August  20,  1881,  the  additional  sum  of 
$10,000.  Between  these  respective  dates  and  the  1st  day  of  November,  1881, 
these  sums  earned  in  the  hands  of  the  defendant  the  sum  of  $481.84  as  inter- 
est; and  it  subsequently  delivered  this  last-named  sum  to  the  executors,  as 
being  the  property  of  the  estate,  on  the  ground  that  Mrs.  Cowen  was  not  en- 
titled to  any  interest  earned  prior  to  distribution.  On  the  24th  day  of  May, 
1884,  the  plaintiff,  as  surviving  partner  of  the  firm  of  Brewster  &  Co.,  insti- 
tuted a  civil  action  against  Mrs.  Cowen  in  the  superior  court  for  Hartford 
county,  demanding  $3,000  damages;  and  on  the  29th  day  of  that  month  caused 
due  service  of  garnishment  to  be  made  upon  the  defendant  as  her  agent,  trus- 
tee, and  debtor.  On  March  15,  1887,  he  recovered  judgment  against  her  for 
$2,135.76  damages,  and  $75.17  costs;  and  on  the  same  day  instituted  an  action 
on  the  judgment  against  her,  making  due  service  of  process  of  garnishment 
thereon  upon  the  defendant  as  her  agent,  trustee,  and  debtor.  The  defend- 
ant then  disclosed  to  the  officer  serving  the  process  that  it  was  not  tl^en  in- 
debted to  her.  The  oificer  not  being  able  to  find  any  property  belonging  to 
her,  the  plaintiff  on  the  same  day  filed  his  petition  in  the  probate  court,  alleg- 
ing the  proceedings  in  this  last-mentioned  suit,  and  asking  for  the  appoint- 
ment of  a  trustee  to  take  possession  of  her  estate  for  the  benefit  of  her  cred- 
itors. The  suit  was  pending  in  the  superior  court  at  and  abated  by  her  death, 
on  June  24,  1887.  At  the  time  of  commencement  of  this  second  suit  he  had 
no  reason  for  believing  the  disclosures  of  the  defendant  to  be  untrue,  and  did 
believe  them  to  be  true,  and  relied  upon  tliem;  and  his  chief  object  in  insti- 
tuting the  second  suit  was  to  make  it  the  basis  for  proceedings  in  insolvency; 
and  he  did  not  until  some  time  in  April,  1887,  know  that  no  part  of  the  in-, 
come  accruing  from  the  estate  between  the  date  of  the  testator's  death,  in 
August,  1880,  and  the  1st  day  of  November,  1881,  had  been  paid  to  Mrs. 
Cowen,  or  that  an}*  part  of  such  income  had  been  included  in  the  amount  dis- 
tributed and  paid  over  to  the  defendant  as  trustee.  The  probate  court  allowed 
to  Mrs.  Cowen,  and  she  accepted,  the  sum  of  $1,500  for  her  support  during 
•the  settlement  of  the  estate,  as  the  family  of  the  testator.  On  February  2, 
1882,  the  distributors  made  their  return  of  distribution,  which  was  accepted 
by  the  probate  court.  After  deducting  specific  legacies,  family  allowances, 
debts,  and  all  other  charges,  the  residue,  left  for  distribution  amounted  to 
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8^9,425.59;  which  amount  incladed  the  estate  inventoried,  increase  in  value 
of  stocks,  proceeds  of  sales,  and  all  Interest,  rents,  and  dividends,  amounting 
to  $5,110.21,  accruing  from  the  death  of  the  testator  to  November^  1881,  and 
in  payment  of  debts  and  charges;  and  in  the  distribution  no  distinction  was 
made  between  principal  and  income.  The  defendant,  as  such  trustee,  re- 
ceived two-fifths  of  the  residue  so  made  up,  and  treated  the  whole  as  the  prin- 
cipal of  the  trust  fund.  The  executors  did  not  pay  to  Mrs.  Cowen  any  part 
of  the  interest,  rents,  or  dividends  accruing  before  ITovember  1, 1881,  unless 
the  allowance  of  $1,500  to  her,  as  the  family  of  the  testator,  can  legally  be  so 
considered.  Neither  Mrs.  Cowen,  nor  the  defendant,  nor  any  person  in  her 
behalf,  objects  to  the  distribution,  or  appeals  from  the  decree  of  the  probate 
court  accepting  it  In  February,  1880,  and  on  each  subsequent  January  to 
the  present  year,  the  defendant,"a8  such  trustee,  has  exhibited  an  annual  ac- 
count to  the  probate  court,  of  receipts,  payments,  and  expenses  as  trustee,  and 
an  inventory  of  the  trust  fund;  making  oath  that  the  accounts  were  correct. 
The  probate  court  indorsed  thereon,  "Exhibited,  sworn  to,  and  accepted," 
with  the  date,  and  recorded  the  same,  together  with  such  indorsements,  with 
tills  exception:  that  the  part  of  the  account  giving  items  was  not  recorded, 
but  filed  merely.  Mrs.  Cowen  was  not  present  at  such  exhibition  of  accounts. 
She  had  neither  notice  nor  knowledge  thereof,  and  she  took  no  appeal  from 
the  decree  of  the  court  accepting  them.  Upon  her  death  intestate,  her  estate 
was  represented  as  insolvent,  and  commissioners  were  appointed  to  receive 
and  determine  upon  claims  presented  against  it.  Subsequently  to  the  bring- 
ing of  this  suit  the  plaintiff  presented  his  judgment  to  them  as  a  claim,  omit- 
ting to  state  that  he  had  any  security  therefor,  and  the  commissioners  allowed 
the  same  in  full,  as  a  claim  wholly  unsecured. 

Upon  the  foregoing  facts  the  plaintiff  claimed  (1)  that,  by  the  will  of  Fred- 
erick Tyler,  Mrs.  Cowen  was  entitled  to  rent  and  income  accruing  after  the 
date  of  the  testator's  death,  (instead  of  after  November  1,  1881,)  from  the 
estate  given  by  the  fourth  clause  of  the  will,  in  trust  for  her  benefit;  (2)  that, 
if  she  were  not  entitled  to  such  rent  and  income  from  the  date  of  the  death  of 
said  Tyler,  she  was  entitled  to  rent  and  income  accruing  after  August  3,1881; 
(3)  that  she  was  entitled  to  the  interest,  amounting  to  ^81.34,  accruing  from 
June  15, 1881,  and  August  20,  1881,  to  November  1. 1881,  on  the  815,000  and 
S10,000,  paid  to  the  trustee  by  the  executors,  which  interest  was  paid  by  the 
trustee  to  the  executors  instead  of  to  Mrs.  Cowen;  (4)  that  the  defendant  had 
never  in  fact  been  released  or  discharged  by  Mrs.  Cowen  from  its  liability  to 
her  for  any  of  said  rent  or  income  aocruing  prior  to  November  1,  1881,  and 
that  the  matters  alleged  in  the  answer,  and  found  true  by  the  court,  did  not 
amount  to  a  discharge  of  such  liability  by  operation  of  law;  (5)  that  on  May 
29, 1884,  when  the  defendant  was  garnished,  it  had  in  its  .hands,  of  such 
rent  and  income  as  had  accrued  between  Mr.  Tyler's  death  and  November  1, 
1881,  a  large  sum,  to-wit,  about  the  sum  of  $2,000,  (namely,  two-fifths  of 
$5,110.21,)  and  that  the  defendant  was  liable  to  Mrs.  Cowen  and  indebted  to 
her,  on  said  May  29th,  for  two-thirds  thereof, — ^the  other  one-third  being  due 
to  her  daughter  Sophia  T. ;  (6)  that  the  defendant  was  then  liable  to  Mrs. 
Cowen  for  such  amount  of  rent  and  income,  as  having  moneys  belonging  to 
her  in  its  hands  which  it  had  received  from  the  executors  of  Mr.  Tyler;  (7) 
that  it  was  then  liable  to  her  for  such  amount,  as  having  in  its  htuids  that 
amount  of  accrued  rents  and  income  belonging  to  her,  which  it  was  its  duty 
as  trustee  to  pay  over;  (8)  that  it  was  then  liable  to  her  to  that  amount  in 
damages  for  its  failure  to  duly  execute  the  trust  in  her  favor,  and  its  neglect 
to  collect  and  pay  over  to  her  the  rent  and  income  accruing  prior  to  Novem* 
ber  1,  1881,  to  which  she  was  entitled;  (9)  that  the  defendant  was  liable  to 
Mrs.  Cowen;  and  indebted  to  her  at  the  time  of  the  garnishment,  on  May  29, 
1884,  for  her  portion  of  rent  and  Income  accruing  after  the  expiration  of  one 
year  from  her  father's  death,  and  prior  to  November  1, 1881, — that  is,  from 
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August,  1881,  to  November  1,  1881;  (10)  that  on  May  29,  1884,  the  defend- 
ant was  indebted  to  Mrs.  Cowen  for  the  interest.  ($431.34.)  accruing  on  said 
sums  of  815,000  and  $10,000,  from  June  15,  1881,  and  August  20,  1881,  to 
November  1,  1881;  (11)  that  the  plaintiff,  bjthe  suit  and  garnishment  of  the 
defendant  on  March  15,  1887,  had  not  in  any  way  released  or  discharged  the 
defendant  from  its  liability  upon  the  original  garnishment  of  May  29,  1884. 
But  the  court  overruled  all  the  claims  of  the  plaintiff,  and  upon  the  forego- 
ing facts  decided  t1)at,  under  the  provisions  of  section  fourth  of  the  will,  Mrs. 
Cowen  was  not  entitled  to  any  rent  or  income  accruing  before  November  1, 
1881;  and  also  found,  upon  the  foregoing  facts,  that  at  the  time  of  garnish- 
ment, on  May  29,  1884,  the  defendant  vyas  not  indebted  to  Mrs.  Cowen,  and 
had  no  estate  of  hers  in  its  hands;  and  rendered  judgment  for  the  defendant. 
The  plaintiff  has  brought  the  case  before  this  court  by  appeal. 

The  claims  of  the  defendant  are  (1)  that,  under  the  will,  no  part  of  the  in- 
terest, rents,  or  dividends  earned  by  the  estate,  between  the  date  of  the  tes- 
tator's death  and  the  date  of  distribution,  became  the  absolute  property  of 
Mrs.  Cowen,  as  the  life-tenant  of  an  aliquot  part  of  the  residue  of  the  estate; 
(2)  that  the  bringing  of  the  second  suit  on  March  15.  1887,  and  service  of 
process  of  garnishment  therewith  upon  the  defendant,  was  the  intentional  re- 
linquishment of  the  attachment  lien  obtained  by  service  of  process  on  May 
29, 1884;  (8)  that  there  was  a  distribution  by  order  of  the  probate  court,  and 
a  payment  to  the  defendant,  as  trustee,  of  a  sum  as  principal;  that  this 
order  was  conclusive  upon  the  trustee,  Mrs.  Cowen,  and  the  remainder-men; 
that  neither  the  trustee  nor  Mrs.  Cowen  appealed  therefrom ;  and  that  the 
remainder-men,  who  are  interested  in  the  fund,  are  not  parties  to  this  pro- 
ceeding; (4)  that  the  decrees  of  the  probate  court,  in  allowing  the  annual  ac- 
counts of  the  trustee,  are  conclusive  upon  all  parties,  there  having  been  no 
appeal;  (5)  that  the  plaintiff,  by  presenting  his  judgment  to  the  commission- 
ers upon  the  estate  of  Mrs.  Cowen,  as  being  wholly  unsecured,  waived  his 
lien  by  garnishment,  and  is  now  estopped  from  claiming  anything  by  virtue 
thereof. 

Whatever  may  be  the  rule  as  to  the  time  when  a  legacy  of  a  sum  of  money 
becomes  payable  and  begins  to  draw  interest,  if  payment  is  deferred,  in  the 
absence  of  any  express  declaration  upon  that  point  in  the  will,  it  is  well  es- 
tablished that  where  there  is  the  bequest  of  the  whole,  or  of  an  aliquot  part 
of  the  residue,  of  an  estate,  to  a  legatee  for  life,  remainder  over,  and  no  time 
is  fixed  by  the  will  for  the  commencement  of  such  life-use,  the  legatee  is  en- 
titled to  the  use  or  income  of  the  clear  residue,  so  bequeathed,  as  the  same 
may  be  at  last  ascertained,  to  be  computed  from  the  death  of  the  testator;  is 
entitled  to  the  income  which  may  accrue  during  every  moment  of  life  subse- 
quent to  the  moment  when  the  will  becomes  an  operative  instrument,  unless 
it  places  some  limitation  upon  such  enjoyment.  In  the  will  before  us  there 
is  no  such  limitation,  either  express  or  by  necessary  legal  implication.  1 
Jarm.  Wills,  (4th  Amer,  Ed.)  side  p.  547,  note;  Williamson  v.  Williamson, 
6  Paige,  298;  Lovering  v.  Minot,  9  Cush.  151;  Cooke  v.  Meeker,  36  N.  Y.  15; 
BarUett  v.  Slater,  53  Conn.  106;  Pollock  v.  Learned,  102  Mass.  54;  Anger- 
stein  V.  Martin,  Turn.  &  R.  234. 

Between  the  date  of  the  deatlt  of  the  testator  and  that  of  distribution,  the 
estate  in  the  hands  of  the  executors  earned  nearly  84,600.  They  were  the 
lawful  recipients  of  this  income,  but  it  formed  no  part  of  the  estate  to  be  dis- 
tributed,— no  part  of  the  residue  of  capital  which  the  will  required  them  to 
pay  to  the  trustee  for  Mrs.  Cowen.  It  was  their  duty  to  pay  two-jfifths 
thereof  to  her  as  of  her  absolute  property.  But  they  mingled  it  with  the 
capital,  and  subjected  the  whole  to  the  action  of  distributors.  These  last  dis- 
tributed the  whole  as  the  property  of  the  estate;  the  probate  court  set  its  seal 
of  approval  to  the  distribution  by  its  decree  affirming  it.  AM  legatees,  life- 
tenantSj  and  remainder-men  alike,  including  Mrs.  Cowen,  were  parties  to  this 
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decree,  determining  that  this  income  should  be  distributed  as  principal.  Mrs. 
Cowen  was  of  legal  capacity.  She  had  due  notice  that  the  probate  court  would 
determine  her  right  in  this  regard;  had  her  day  in  court  and  the  right  of  ap- 
peal,— this  last  right  none  the  less  because  her  share  of  the  residue  would  be 
in  the  keeping  of  the  defendant  as  trustee. 

Inasmuch,  therefore,  as  it  had  neither  possession  nor  right  of  possession  of 
this  portion  of  the  rents,  interest,  and  dividends  belonging  to  Mrs.  Gowen, 
nor  owed  any  legal  duty  to  her,  either  to  obtain  such  possession,  or  to  appeal 
on  her  behalf  from  the  decree  of  approval  by  the  probate  court  of  the  distribu- 
tion thereof,  it  had  not  in  respect  thereof,  at  the  time  of  service  of  the  plain- 
tiff's process  of  garnishment,  ^ny  money,  goods,  or  effects  belonging  to  her 
in  its  hands,  and  owed  her  no  debt.  The  legal  duty  owed  by  it  to  her  could 
be  discharged  by  the  safe-keeping  of  the  amount  which  it  received  under  the 
decree  of  the  probate  court,  as  residuary  principal  of  the  estate.  There  is 
therefore  a  final  decree  of  a  court  having  jurisdiction  of  property,  person,  and 
question,  neither  reversed  nor  appealed  from;  determining  that  a  portion  of 
the  property  whicli  the  plaintiff  seeks  by  his  writ  of  scire  faeicis  to  sequester 
to  his  use,  as  the  absolute  property  of  Mrs.  Cowen,  is  not  such.  The  riglits  of 
remainder-men,  under  that  decree,  are  beyond  his  reach. 

On  the  15th  day  of  June.  1881,  the  executors  paid  a  portion  of  the  residue, 
815,000;  and  on  August  20th  following  810,000,  to  the  defendant  as  such 
trustee,  as  principal  of  the  fund  for  the  life-use  of  Mrs.  Cowen.  These  sums 
so  received  and  retained  by  it,  earned  in  its  hands  the  sum  of  $431.84,  prior 
to  the  1st  day  of  November  following.  This  interest,  thus  received,  was  the 
absolute  property  of  Mrs.  Cowen.  Upon  reception  thereof  the  defendant  be- 
came her  debtor  to  that  amount,  and  could  relieve  itself  from  its  obligation  to 
her,  therefore,  only  by  payuient  to  or  for  her.  The  payment  thereof  by  it  to 
the  executors  was  neither  to  nor  for  her.  Therefore,  so  far  as  she  was  con- 
cerned, it  was  of  no  legal  significance.  The  defendant  continued  thereafter 
to  be  her  debtor  as  before,  and  that  debt  is  subject  to  attachment  by  the  plain- 
tiff. This  result  is  not  affected  by  the  facts  that  this  income  was  subse- 
quently mingled  by  the  executors  with  the  principal  of  the  estate,  and  was 
distributed  as  such,  and  that  such  distribution  was  confirmed  by  a  decree  of 
the  probate  court  to  which  Mrs.  Cowen  was  a  party,  and  from  which  she 
took  no  appeal.  That  decree  concludes  her  as  between  herself  and  the  re- 
mainder-men, but  not  as  between  hei*self  and  the  defendant,  as  her  trustee, 
in  respect  to  its  obligations  to  her.  The  sole  purpose  of  it  is  to  determine 
that  the  distributors  had  rightly  divided  the  residue,  not  at  all  to  adjust  an 
account  between  trustee  and  cestui  que  trust.  Nor  is  it  affected  by  the  fact 
that  the  probate  court  subsequently  approved  a  statement  of  that  account  in 
which  such  payment  was  entered.  This  was  no  notice  to  her  that  such  pay- 
ment had  been  made;  none  that  approval  thereof  would  be  asked.  She  had 
no  knowledge  either  of  payment  or  of  approval.  No  statute  could  require  her 
to  take  notice  of  either  at  her  peril.  The  order,  passed  under  such  circum- 
stances, does  not  conclude  her. 

Upon  her  death  intestate,  her  estate  was  represented  insolvent,  and  com- 
missioners were  appointed  to  receive  and  decide  upon  the  claims  of  creditors, 
and  to  report  to  the  probate  court  a  list  thereof,  specifying  such  as  were  al- 
lowed; also  such  as  were  disallowed  by  them;  and  to  inquire  into  the  cash 
value  of  any  security  upon  the  property  of  the  estate,  which  any  creditor  might 
have.  The  plaintiff  presented  his  judgment  as  a  claim  to  the  commissioners, 
making  no  mention  of  any  security  by  attachment,  and  his  judgment  was  al- 
lowed in  full,  as  an  unsecured  claim.  It  is  the  claim  of  the  defendant  that 
thereby  the  plaintiff  waived  his  lien,  and  estopped  himself  from  now  claim- 
ing anything  under  it.  The  commissioners  reported  to  the  probate  court 
their  allowance  of  the  entire  amount  of  the  plaintiff's  judgment  as  a  claim  in 
his  favor  against  the  estate  of  Mrs.  Cowen,  and  were  silent  as  to  any  security 
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therefor.  That  report  having  been  accepted  by  a  decree  of  that  court  not  ap- 
pealed from,  the  defendant,  whether  speaking  for  itself  or  Mrs.  Gowen*s  es- 
tate, cannot  now  inquire  as  to  the  amount  thereby  ordered  to  be  paid  to  the 
plaintiff.  The  estate  has  had  its  day  in  court,  and  is  not  now  to  be  per- 
mitted to  say  that  a  portion  thereof  was  kept  back  from  creditors.  If  the  de- 
fendant now  holds  money  of  the  estate,  the  silence  of  the  plaintiff  before  the 
commissioners,  as  to  his  lien,  furnishes  no  defense  to  this  ttcii-e  foGias.  The 
defendant  thinks  that  a  great  wrong  will  be  done  if  the  plaintiff  should,  by 
the  joint  effect  of  the  allowance  by  the  commissioners,  and  of  his  lien,  receive 
a  larger  percentage  upon  his  claim  than  did  other  creditors.  The  wrong 
would  be  greater  if  an  insolvent  debtor  should  be  allowed  to  withhold  a  por- 
tion of  his  estate  from  all  creditors;  and  still  greater  if  this  defendant,  not  a 
creditor,  should  be  allowed  to  keep  a  portion  for  its  own  use. 

The  plaintiff,  by  his  first  writ,  served  on  the  29th  day  of  May,  1884,  at- 
tached whatever  of  the  property  of  Mrs.  Co  wen  was  tlien  in  the  hands  of  the 
defendant.  By  his  second  writ,  served  on  the  15th  day  of  March,  1887,  he 
attached  whatever  of  such  property  had  come  into  the  defendant's  hands  be- 
tween these  respective  dates.  The  defendant  insists  that  the  second  suit  is 
the  intentional  abandonment  of  the  first.  This  question  of  intent  is  one  of 
fact,  and  there  is  no  finding  of  abandonment;  and  inasmuch  as  the  plaintiff 
might,  in  effect,  acquire  additional  security  by  the  attachment  of  additional 
property,  the  law  will  not  impute  to  him  an  intentional  abandonment  of  the 
first  suit. 

The  probate  court  made  an  allowance  to  Mrs.  Cowen  from  the  estate  of  her 
father  of  the  sum  of  $1,500,  for  her  subsistence  during  the  period  of  settle- 
ment. This  was  a  discretionary  act,  having  no  reference  to  or  effect  upon 
any  provision  of  the  will,  nor  upon  the  right  of  any  heir  or  legatee.  It  is  one 
item  of  the  expenses  attending  the  settlement.  There  is  error  in  the  judg- 
ment of  the  superior  court,  so  far  forth  as  the  item  of  $431.34  is  concerned; 
being  interest  accruing  upon  the  sum  of  $15,000  between  June  15  and  No- 
vember 1, 1881,  and  upon  the  sum  of  $10,000,  between  August  20  and  Novem- 
ber 1,  1881,  in  the  hands  of  the  defendant,  as  trustee,  for  which  it  was  in- 
debted to  Mrs.  Cowen  at  the  time  of  service  of  process  of  garnishment.  In 
this  opinion  the  other  judges  concurred. 


(64  N.  H.  596) 

Baldwin  v.  Grand  Trunk  By.  Co. 
(Supreme  Court  of  New  Hampshi/re,    Coos.    July  19, 1888.) 

1.  Carriers— Of  Passengers— Ejeotino  Passenger— "Station.  " 

A  **  passenger  station, "  within  the  meaning  of  Gen.  Laws  N.  H.  c.  163,  §  22,  pro- 
viding that  *^  no  railroad  corporation  shall  eject  any  person  from  its  cars  for  non-pay- 
ment of  fare,  excepting  at  some  passenger  station,  ^  is  a  stopping  place  at  which 
passenger  tickets  are  ordinarily  sold. 

2.  Triait-Misconduct  op  Counsel. 

Plaintiff's  counsel,  in  an  action  for  personal  injuries,  on  cross-examination  of  de- 
fendant's engineer,  nolding  up  a  paper,  asked  witness  if  he  knew  the  handwriting 
of  a  pei*son  named,  who  was  a  brakeman  on  the  train  causing  the  injury,  and  who 
was  not  called  as  a  witness.  On  witness  stating  that  he  did  not,  counsel  said :  "He 
gave  his  statement,  and  has  since  been  discharged  by  [defendant]  hasn't  he?" 
Held  that,  the  substance  of  the  paper  being  in^missible.  it  was  reversible  error  to 
thus  indirectly  convey  to  the  jury  the  impression  that  the  statement  was  adverse 
to  defendant. 
8.  Same— Misconduct  of  Other  Counsel. 

A  statement  by  plaintiff's  counsel  that  a  Texas  jury  had  given  a  verdict  for  $10,- 
000  in  a  similar  case,  and  that  another  jury  had  given  a  vei'dict  of  eight  or  ten 
thousand  dollars  against  this  defendant  in  another  case,  is  incompetent:  and  the 
error  is  not  cured  by  the  circumstance  that  It  was  made  in  an  altercation  oegun  by 
defendant's  counseL 

Case  for  ejecting  the  plaintiff's  intestate  from  a  car  of  the  defendant,  June 
6,  1883,  and  afterwards,  on  the  same  day,  negligently  running  upon  him  with 
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a  freight  train,  causing  his  death.  Verdict  for  the  plaintiff  for  •d.SOO. 
There  was  evidence  tending  to  show  that  Waldron  was  ejected  by  tlie  defend- 
ant's conductor  for  non-pajment  of  f^e  at  a  place  called  Beattie^s  Turnout, 
in  Stratford;  and  it  was  claimed  by  the  plaintiff  that  that  place  was  not  a 
passenger  station,  within  the  meaning  of  Cren.  Laws, c.  168,  §  22.  Upon  this 
point  much  evidence  was  introduced,  and  it  appeared,  among  other  things, 
that  there  was  no  passenger  station  building  there;  that  no  ticket*oflQce  or 
ticket  agent  was  kept  there;  that  no  tickets  were  sold  or  baggage  checked 
there  to  other  points,  either  on  the  defendant's  line  or  beyond.  The  defend- 
ant excepted  to  the  refusal  of  the  court  to  give  the  following  instruction  to 
the  jury:  '*A  •  passenger  station,'' within  the  meaning  of  section  22,  c.  163, 
of  the  General  Laws,  relating  to  the  expulsion  of  a  passenger  from  the  cars 
for  non-payment  of  fare,  is  a  place  where  passengers  are  commonly  allowed 
to  get  on  and  off  the  cars,  a  place  specified  on  the  time-tables  and  fare  tariffs 
of  the  company  as  one  of  their  stations,  and  a  point  to  which  tickets  from 
other  stations  are  commonly  sold  when  called  for."  No  question  was  made 
but  that  Waldron,  while  lying  intoxicated  on  the  track  of  the  defendant's 
road,  was  run  over  by  a  freight  train,  June  6,  1888,  and  killed. 

Aldrich  d*  Remich  and  Jei^emiah  Smith,  for  plaintiff.  0.  Ray  and  J.  W. 
Drew,  for  defendant. 

Doe,  C.  J.  **No  railroad  corporation  shall  eject  any  person  from  its  cars, 
for  non-payment  of  fare,  excepting  at  some  passenger  station."  Gen.  Laws, 
c.  163,  §  22.  "* Passenger  station"  may  have  different  meanings  in  different 
statutes  or  in  different  connections.  In  this  clause,  it  does  not  mean  less  than 
a  stopping  place  at  which  passenger  tickets  are  ordinarily  sold.  If  Waldron 
was  ejected  for  non-payment  of  fare,  his  ejection  was  illegal. 

Kilpatrick,  a  brakeman  on  the  train  that  run  over  Waldron,  was  not  called 
as  a  witness  by  either  party  at  the  trial.  On  the  cross-examination  of  Gonyea, 
the  engineer  of  that  train,  the  plaintiff's  counsel,  holding  up  a  paper,  asked, 
"Do  you  know  Eilpatrick's  handwriting?"  The  witness  replied  that  he  did 
not  The  plaintiff's  counsel  then  said:  *'He  gave  his  statement,  and  has 
since  been  discharged  by  the  Grand  Trunk  Railway  Company,  hasn't  he?" 
This  was  one  way  of  informing  the  jury  that  the  exhibited  paper  contained 
Kilpatrick's  written  statement,  that  it  was  adverse  to  the  defendant,  and 
that  for  this  reason  Eilpatrlck  had  been  discharged  by  it.  The  objection  to 
this  unsworn  testimony  was  not  avoided  by  the  interrogative  form  of  words. 
The  substance  was  inadmissible.  The  effect  of  the  testimony  was  intensified 
by  the  declaration  that,  if  the  defendant  objected  to  the  so-called  question, 
the  plaintiff  would  waive  it.  This  method  of  increasing  the  force  of  incom- 
petent evidence  is  illustrated  by  the  case  supposed  in  Bidlard  v.  Railroad 
Co.,  64  N.  H.  27,  85,  5  Atl.  Rep.  838,  and  nothing  need  be  added  to  the  de- 
cision of  that  case.  A  judicial  trial  means  a  fair  trial.  The  court  has  no 
discretionary  power  to  compel  a  party  to  submit  to  a  trial  that  is  not  fair. 
*'Had  the  plaintiff's  whole  case  been  proved  in  the  same  way,  (by  the  unsworn 
testimony  of  his  counsel,)  the  error,  although  extended  in  fact  over  more 
ground,  would  not  have  been  raised  to  a  higher  degree  of  illegality."  The 
wrong  was  not  rectified,  the  error  was  not  acknowledged,  the  testimony  was 
not  withdrawn,  and  the  plaintiff  did  not  obtain  explicit  instructions  from  the 
court  to  the  jury  to  disregard  it. 

The  statement  of  the  plaintiff's  counsel  that  a  Texas  jury  had  given  a  ver- 
dict for  $10,000  in  a  similar  case,  and  that  another  jury  had  given  a  verdict 
of  eigiit  or  ten  thousand  dollars  against  this  defendant  in  another  case,  was 
incompetent;  and  the  error  is  not  cured  by  the  circumstance  that  this  testi- 
mony was  given  in  an  altercation  begun  by  the  defendant's  counsel.  It  is  not 
improbable  that  the  trial  was  so  unfair  on  both  sides  that  no  verdict  for  either 
party  could  be  sustained.    The  verdict  is  set  aside,  not  because  the  party  gain- 
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ing  it  introduced  incompetent  evidence  before  bis  adversary  did  the  same  tiling, 
nor  becaose  he  introduced  more  incompetent  «*vidence  than  his  adversary,  but 
t)ecause  a  material  part  of  his  evidence  was  inadmissible  and  prejudicial*  and 
the  trial  was  unfair  and  illegal.    Yerdict  se^*  aside. 

Blodoett  and  Binohah,  JJ.t  did  not  sit.    The  others  concurred. 

(64  N.  H.  698)  — — 

Benton  «.  MoIntibe.* 
(Supreme  CovH  of  New  HemipsMre.    Coos.    Jnly  19, 1888.) 

DuED—DsscBipTiON— Mistake.  • 

A  deed  is  not  defeated  by  a  manifestly  erroneous  statement  of  a  monxunent,  when 
the  remaining  description  is  sufficiently  certain  to  locate  the  land. 

Exceptions  from  Coos  county. 

Writ  of  entry.  Trial  by  the  court.  The  plaintiff  owns  a  piece  of  land  in 
Lancaster  village;  out  of  which,  previous  to  bis  acquiring  his  title,  a  lot,  now 
owned  by  the  defendant,  had  been  conveyed  by  deed  with  the  following  de- 
scription: "A  certain  piece  or  parcel  of  land,  with  the  buildings  thereon,  sit- 
uated  on  the  easterly  side  of  Main  street,  in  Lancaster  village,  bounded  and 
described  as  follows,  viz.:  Commencing  at  the  north-west  corner  of  the  plot 
deeded  by  Jacob  E.  Stickney  to  the  said  N.  G.  Stickney,  and  running  easterly, 
perpendicular  with  the  northerly  line  of  said  plot,  2l|  feet;  thence  southerly 
21}  links  to  Bailey *8  northerly  line;  thence  westerly,  parallel  with  the  first- 
mentioned  line,  21}  feet,  to  the  soutb-ekst  corner  of  said  plot  deeded  by  J.  E. 
Stickney  to  the  said  N.  G.  Stickney;  thence  northerly  to  the  bound  begun  at, 
— meaning  to  convey  the  plot  where  the  back  shop  stands,  and  the  land  be- 
tween it  and  the  first-mentioned  line,  together  with  the  right  of  way  to  the 
rear  of  said  bnilding. "  The  description  by  courses  and  distances,  as  pontained 
in  the  deed,  is  not  an  intelligable  description  of  any  land;  and  the  plaintiff 
contended  that  that  portion  of  the  description  should  be  wholly  rejected,  and 
resort  should  be  had  to  the  phrase,  ''meaning  to  convey  the  plot  where  the 
back  shop  stands,"  and  that  this  phrase  should  be  construed  to  mean  "the 
land  covered  by  the  back  shop,"  which  could  be  located.  The  defendant  con- 
tended that  there  is  manifestly  an  erroneous  description  of  the  bound  begun 
at  in  the  deed ;  and  that,  upon  applying  the  description  to  the  back  shop  lot, 
it  is  apparent  that  the  place  of  beginning  should  read,  at  the  *' north-east  cor- 
ner, "  instead  of  the  "  north-west  corner, "  of  the  plot  deeded  by  Jacob  E.  Stick- 
ney, as  it  is  in  the  deed;  and  being  so  construed,  and  rejecting  that  part  of 
the  description  which  is  manifestly  erroneous,  the  deed  gives  an  intelligible 
description  of  a  piece  of  land  extending  about  70  feet  further  east  than  the 
back  shop  extended.  The  court  adopted  this  construction  of  the  deed,  and 
ordered  judgment  for  the  defendant,  and  the  plaintiff  excepted.  The  plot  of 
land  deeded  by  Jacob  E.  Stickney  to  N.  G.  Stickney,  referred  to,  is  described 
in  the  deed  of  Jacob  E.  Stickney  to  N.  G.  Stickney  as  follows:  "Commencing 
at  a  tamarack  tree  on  the  easterly  side  of  Main  street,  in  Lancaster  village, 
14J  feet  north  from  the  north-west  corner  of  F.  Smith's  lot  which  he  now 
occupies;  thence  easterly  2  rods  22^  links;  thence  south,  through  the  center 
of  the  building  which  I,  J.  E.  Stickney,  occupy  as  an  office,  2H  links,  to  Frank 
Smith's  northerly  line;  thence  west  2  rods  22}  links  on  said  line  to  the  road; 
thence  north  21}  links  to  tlie  tamarack  tree  aforesaid, — meaning  to  convey 
that  place  and  the  buildings  now  occupied  by  the  said  N.  G.  Stickney  as  a  shoe- 
store." 

0$8ian  Rapf  for  plaintiff*    Ladd  df  Fletcher^  for  defendant.  ^ 

>  Beported  by  W.  8.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  oonrt 
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.  Allen,  J.  A  deed  is  not  defeated  by  a  manifestly  erroneous  statement  of 
a  course  or  monument,  when  the  remaining  description  is  sufficiently  certain 
to  locate  the  land.  The  erroneous  statement  may  be  rejected,  and  the  deed 
will  have  effect  according  to  the  remaining  description.  Harvey  v.  Mitchell f 
31  N.  H.  575;  Thompson  v.  Ela,  60  N.  H.  562;  Bostoorth  v.  SturtevanU  2 
Gush.  392;  Parks  v.  Loomis,  6  Gray,  467.  In  the  description  of  the  premises 
in  the  deed  under  which  the  defendant  claims  title  there  is  manifestly  an  error 
in  giving  the  "  north-west  corner"  of  the  plot  before  conveyed  to  the  same  gran- 
tee as  the  initial  boundary  of  the  land  described.  From  the  general  descrip- 
tion in  the  deed,  taken  in  connection  with  the  plot  before  conveyed  and  re- 
ferred to  in  this  deed  and  its  location,  it  is  plain  that  the  premises  described 
and  intended  to  be  conveyed  .lie  to  the  east  of  and  adjacent  to  that  plot;  and 
that  the  first  line  described  as  running  easterly  could  not  begin  at  the  **  north- 
west corner"  of  the  plot,  but  must  necessarily  begin  at  the  north-east  corner. 
Rejecting  the  word  "north-west"  as  erroneous,  the  remaining  part  of  the 
statement  describes  a  detinite  and  certain  tract  of  land  by  metes  and  bounds, 
and  one  that  must  be  taken  as  that  intended  by  the  parties  to  the  conveyance. 
That  tract  includes  the  land  in  controversy,  and  upon  the  title  made  by  this 
deed  the  defendant  is  entitled  to  judgment.    Exceptions  overruled. 

Clark,  J.,  did  not  sit:    The  others  concurred. 

(64  N.  H.  eo7)  " 

LeAVITT  «•  LOVERINO.^ 

(Supreme  Court  of  New  Hampshire.    CJoos.    July  19, 1888. 

1.  Statutes— Construction— Meaninoless  Words. 

When  words  occur  in  a  statute  which  can  be  given  no  effect  consistent  with  the 
plain  intent  of  the  statute,  they  must  be  rejected  as  without  meaning. 

2.  Assignment  for  Benefit  of  Creditors-Pbbfbrbnges- Statutes- Retroactive 

Laws.  • 

A  statute,  providing  that  all  payments  made  within  three  months  before  an  as- 
signment by  a  debtor  for  the  benefit  of  creditors  shall  be  void,  does  not  apply  to 
payments  on  contracts  existing  at  the  time  of  its  enactment. 

Assumpsit  by  the  plaintiff,  as  assignee  of  Hicks,  under  Gen.  Laws,  c.  140, 
and  Laws  1885,  c.  85.  October  21,  1885,  Hicks,  being  indebted  to  the  de- 
fendant  in  the  sum  of  ©146.50  upon  two  promissory  notes  given  prior  to  1885, 
made  a  new  note  to  the  defendant  for  that  sum,  payable  on  demand,  and  exe- 
cuted a  mortgage  of  a  yoke  of  oxen  and  a  horse  to  secure  its  payment.  Octo- 
ber 26,  1885,  he  sold  the  oxen  for  $130,  and  paid  the  money  to  the  defendant, 
who  indorsed  that  amount  upon  the  note.  Afterwards,  ahd  before  January 
16,  1886,  he  sold  the  horse,  and  out  of  the  avails  paid  the  remainder  of  the 
note,  and  took  it  up.  January  16,  1886,  he  made  an  assignment  of  his  prop- 
erty for  the  benefit  of  his  creditors;  and  February  14,  1886,  the  plaintiff  was 
appointed  assignee  of  his  estate.  The  action  is  brought  to  recover  the  money 
paid  by  Hicks  to  the  defendant. 

/.  /.  Parsons^  for  plaintiff.    T,  F.  Johnson,  for  defendant. 

Carpenter,  J.  "Whenever  an  assignment  to  the  judge  of  probate  is  made 
as  provided  by  section  1  of  this  act,  all  attachments  shall  be  void  except  such 
as  have  been  made  three  months  previous  to  such  assignment,  and  all  pay- 
ments, pledges,  mortgages,  conveyances,  sales,  and  transfers  made  within 
three  months  next  before  said  assignment,  and  after  the  passage  of  this  act, 
and  before  the  1st  of  September  next,  and  also  all  payments,  pledges,  mort- 
gages, conveyances,  sales,  and  transfei*s,  whenever  made,  if  fraudulent  as  to 
cr^itors,  shall  be  void,  and  the  assignee  may  recover  and  hold  the  property 

'Reported  by  W.  S.  La^d,  ofacial  reporter  of  the  New  Hampshire  supreme  oourt. 
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attached,  mortgaged,  conveyed,  sold,  or  transferred,  as  aforesaid,  disincum- 
bered  of  all  such  liens  or  claims. "  Laws  1885,  c.  85,  8  9.  The  unmistakable 
intent  of  the  statute  is  to  make  void  all  payments,  pledges,  etc.,  made  after 
the  passage  of  the  act,  and  within  three  months  next  before  the  debtor's  as* 
signment.  No  effect  consistent  with  this  intent  can  be  given  to  the  words, 
"and  before  the  first  of  September  next,"  and  they  must  be  rejected  as  with- 
out  meaning.  Green  v.  Wood,  7  Q.  B.  178 ;  Huldekoper  v.  Douglass,  3  Cranch, 
1,  66;  In  re  Water  Commissioners,  66  N.  Y.  414,  420-422. 

The  statute  does  not  expressly  and  in  terms  declare  void  payments  made 
within  the  time  specified,  upon  contracts  existing  at  the  time  of  its  enactment^ 
and  cannot  be  construed  as  extending  to  them  unless  such  an  intent  of  the 
legislature  is  clearly  manifested.  The  mere  fact  that  the  language  is  broad 
enough  to  avoid  payments  on  such  contracts  will  not  alter  the  rule.  RaiU 
road  v.  Cilley,  44  N.  H.  578,  579.  This  doctrine  for  the  interpretation  of 
statutes  is  applied  without  regard  to  the  constitutional  authority  of  the  legis- 
lature to  give  them  a  retroactive  effect.  Colony  v.  Dublin,  32  N.  H.  434; 
Dickinson  v.  Lovell,  36  N.  H.  364,  366;  Atherton  v.  McQuesten,  46  N.  H. 
205,  211.  Its  application  is  imperative,  where  such  an  effect  cannot  be  given 
to  the  statute  without  a  violation  of  tlie  constitution  of  the  state  or  of  the 
United  States.  Whatever  may  be  the  language  of  the  legislature,  the  court 
is  bound  to  presume  that  it  intended  to  keep  witliin  the  limits  of  the  con- 
stitution. Woart  V.  Winnick,  3  N.  H.  483;  KennetVs  Petition,  24  N.  H. 
139,  141;  Rich  v.  Flanders,  39  N.  H.  367;  Opinion  of  Justices,  41  N.  H. 
555,  556;  Kent  v.  Gray,  53  N.  H.  676;  Rockport  v.  Walden,  54  N.  H.  167, 
174;  Chase  v.  J^ts,  b8  N.  H.  43.  The  statute  not  only  denies  to  the  cred- 
itor, for  the  period  of  three  months  next  before  the  debtor's  assignment,  any 
practical  aid  of  the  law  to  enforce  payment  of  the  debt, — withdraws  from  the 
operation  of  legal  process  all  the  debtor's  property,  leaving  to  the  creditor 
nothing  but  the  barren  right  to  sue  and  obtain  judgment, — but  also  forbids  a 
voluntary  satisfaction  of  the  debt  by  the  debtor  during  the  same  time.  If  it 
were  made  in  express  terms  applicable  to  pre-existing  contracts,  it  would  be 
to  that  extent  a  violation  of  the  provision  of  the  federal  constitution  which 
declares  that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts. 
Green  v.  Diddle,  8  Wheat.  1,  84,  85;  Brouson  v.  Kinzie,  1  How.  311;  Mc- 
Cracken  v.  Hay  ward,  2  How.  608;  Bank  v.  Sharp,  6  How.  301;  Howard  v. 
Bughee,  24  How.  461;  Hawthorne  v.  Caltf,  2  Wall.  10;  Van  Hoffman  v. 
Quincy,  4  Wall.  535;  White  v.  Hart,  13  Wall.  646;  Walker  v.  Whitehead,  16 
Wall.  314;  Railroad  v.  King,  91  U.  S.  3;  Louisiana  v.  New  Orleans,  102  U. 
S.  203,  Louisiana  v.  St.  Martin's  Paiish,  111  U.  S.  716,  4  Sup.  Ct.  Kep.  648; 
Ftsk  V.  Police  Jury,  116  U.  S.  131,  6  Sup.  Ct.  Rep.  329;  Seibert  v.  Lewis,  122 
U.  S.  284,  7  Sup.  Ct.  Rep.  1190.    Judgment  for  the  defendant. 

Smith,  J.»  did  not  sit.    The  others  concurred. 

(41  N.  J.  B.  309) 

Knox  et'ah  v.  Newman. 
{Court  of  Chancery  of  New  Jersey.    October  2, 1888.) 

ElZSCUTOBS  AND  ADMINISTRATORS — ^APPOINTMENT— WiLLS— CONSTRUCTION-— CONDITION. 

A  testator  appointed  three  persons.  A.,  B.,  and  C,  as  executors  of  his  will,  and 
devised  his  estate  to  them  in  trust.  He  then  made  the  following  provisions  in  his 
will :  **  In  case  my  son,  D. ,  shall  at  the  time  of  m  v  decease  be  of  the  full  age  of  twenty- 
one  years,  and  all  the  persons  herein  appointed  be  living,  I  do  hereby  nominate  and 
appoint  my  said  son  executor  in  the  place  and  stead  of  C. ;  but,  in  case  of  the  death 
of  either  of  the  said  three  named  executors  at  the  time  of  my  decease,  I  nominate 
and  appoint  my  said  son  executor  in  the  place  and  stead  of  the  one  then  deceased. 
In  case  of  the  death  of  either  of  the  said  executors  after  my  decease,  the  two  sur* 
viving  may  nominate  and  appoint  another,  who,  with  those  surviving,  shall  be  the 
executors.  ♦  *  ♦  The  consent  of  two  of  my  executors  shall  authorize  any  sale 
or  investment.    *   *   *    No  sale  or  investment  shall  be  made  without  the  concur- 
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rence  and  action  of  at  least  two  of  my  executors.  **   The  execotor  B.  died  before 
the  testator,  and  at  the  death  of  the  testator  the  son,  D.,  was  not  21  years  of  age. 
Held,  that  the  testator  did  not  intend  that  his  son  should  become  an  executor,  un- 
less be  should  be  21  years  of  age  at  tkie  father's  death. 
(Sylldbu8  try  ths  CovrL) 

Bill  for  specific  performance. 

On  March  18,  1878,  Amos  G.  Steams  made  his  will,  whereby  he  devised 
and  bequeathed  to  Onslow  Stearns,  Samuel  Knox,  and  Francis  I.  Smith,  whom 
he  appointed  executors  of  the  will,  all  his  estate,  real  and  personal,  in  trust, 
for  certain  purposes  therein  mentioned.  The  trust  was  one  that  might  last 
for  many  years.  After  defining  the  trust  at  length,  the  will  continues  in  the 
following  language:  "In  case  my  son,  Josiah  O.  Stearns,  shall  at  the  time  of 
my  decease  be  of  the  full  age  of  twenty-one  yeai*s,  and  all  the  persons  herein 
appointed  then  living,  I  do  hereby  nominate  and  appoint  my  said  son  execu- 
tor in  the  place  and  stead  of  Francis  I.  Smith;  but.  in  case  of  the  death  of 
either  of  the  said  three  named  executors  at  the  time  of  my  decease,  I  nomi- 
nate and  appoint  my  said  son  executor  in  the  place  and  stead  of  the  one  then 
deceased.  In  case  of  the  death  of  either  of  the  said  executors  after  my  de- 
cease, the  two  surviving  may  nominate  and  appoint  another,  who,  witli  those 
surviving,  shall  be  the  executors.  The  consent  of  two  of  my  executors  shall  au- 
thorize any  sale  or  investment.  No  sale  or  investment  shall  be  made  without  the 
concurrence  and  action  of  at  least  two  of  my  executors. "  Onslow  Stearns  died 
on  December  29, 1878.  Amos  C.  Stearns  died  on  March  7, 1879.  On  March  25, 
1879,  the  will  was  proved  before  the  surrogate  of  Steuben  county,  in  the  state  of 
New  York.  On  April  4, 1879,  letters  testamentary  were  issued  to  Samuel  Knox 
and  Francis  I.  Smith,  and  they  accepted  the  trust  createdby  the  will.  On  Au- 
jTust  3. 1881,  Josiah  O.  Stearns  became  21  years  of  age;  and  on  February  23, 
1887,  letters  were  granted  to  him  by  the  surrogate  of  Steuben  county,  as  one  of 
the  executors  and  trustees  appointed  by  the  aforesaid  will.  In  March,  1887,  the 
executors  of  the  will  entered  into  an  agreement  with  the  defendant,  John 
Newman,  to  convey  to  him  four  lots  in  the  city  of  Bayonne,  in  this  state. 
Subsequently  they  tendered  him  a  deed  of  those  lots,  made  by  Samuel  Knox 
and  Josiah  O.  Stearns,  as  "executors  of  the  last  will  and  testament  of  Amos 
C.  Stearns,  deceased;"  and  demanded  the  payment  of  the  purchase  money 
which  had  been  agreed  upon.  The  defendant  refused  to  comply,  alleging 
that  Josiah  O.  Stearns  was  not  appointed  as  an  executor  of  the  will;  and  that, 
as  the  will  required  that  no  sale  should  be  made  without  the  concurrence  and 
action  of  at  least  two  of  the  executors,  the  deed  tendered  did  not  pass  title  in 
the  lots  to  him. 

Eno8  W.  liunyon  and  John  W.  Knox,  for  complainant  De  Witt  Van  Bv^ 
kirk,  for  defendant. 

McGiLL,  Ch.,  {after  stating  the  facts  as  above.)  The  principal  question 
involved  in  this  case  is  whether  the  testator  appointed  his  son  one  of  the  ex- 
ecutors of  the  will.  By  force  of  the  will's  provisions,  that,  if  one  of  the 
three  executors  should  die  after  the  testator's  death,  another  should  be  ap- 
pointed by  the  surviving  executors,  and  that  at  "least  two"  of  the  executors 
should  concur  and  act  at  each  sale,  it  is  apparent  that  Mr.  Stearns  intended 
that  there  should  be  three  executors  capable  of  exercising  their  judgment,  and 
taking  part  in  the  management  of  his  estate.  He  did  not  contemplate  that 
one  should  be  under  legal  disability.  It  was  his  purpose  that  his  estate  should 
have  the  benefit  of  the  judgment  of  three  acting  and  competent  executors, 
and  that  a  majority  of  those  three  should  agree  before  a  sale  or  an  investment 
should  be  made.  His  son  was  to  be  an  executor  in  the  place  of  Smith,  if  he 
should  be  of  age  at  the  father's  death;  but  Smith  need  not  step  aside  for  him 
if  one  of  the  other  persons  named  as  executors  should  be  then  dead.  The 
son,  in  that  case,  could  take  the  place  of  the  person  who  had  died.    The  sen- 
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tence  which  makes  provision  for  the  son  as  executor  subjected  his  appoint- 
ment to  but  one  contingency,  and  that  is,  that  he  shall  be  '21  years  of  age  at 
his  father's  death;  and  it  then  devoted  itself  to  making  provision  for  a  place 
for  the  son,  that  is,  either  the  place  of  Smith,  or  the  place  of  one  of  the  three 
persons  named  as  executors,  who  sjiould  be  dead  when  the  testator  died. 
The  requisite  that  the  son  shall  be  21  years  old  is  a  condition  precedent  to  his 
taking  Smith's  place,  and  is  also  a  condition  precedent  to  his  taking  the  place 
of  one  deceased.  I  think  that  this  is  the  only  construction  that  can  be  put 
upon  the  sentence,  and  allow  it  to  accord  with  the  testator's  intention  that 
he  shall  have  three  executors  capable  of  action. 

It  is  urged  that  the  testator  should  not  be  taken  to  have  omitted  tp  make 
provision  for  the  event  of  one  of  the  persons  named  as  executor  dying  before 
him,  and  then  of  dying  himself,  before  his  son  should  attain  the  age  of  twenty- 
one  years.  It  would  be  but  natural  for  him  to  make  such  an  omission.  When 
the  will  was  made  the  son  was  more  than  seventeen  years  old,  and  within 
less  than  three  years  and  a  half  would  be  of  full  age.  The  testator  may  have 
reasoned  that  it  would  be  impossible  for  both  an  executor  and  himself  to  die 
before  the  happening  of  that  event,  or  that  he  need  not  provide  against  the 
emergency  of  an  executor  dying  before  him;  for,  if  such  an  emergency  were 
to  arise,  it  would  be  during  his  life,  and  ))e  could  supply  the  loss  it  occasioned 
by  further  testamentary  provision.  There  are  other  contingencies  in  which 
he  might  have  been  left  without  an  executor  or  executors  which  we  cannot 
pretend  are  provided  for.  For  instance,  if  all  three  or  any  two  of  the  execu- 
tors should  die  before  the  testator;  or  if  the  son  and  one  or  two  or  itll  of  the 
executors  should  die  before  the  testator.  I  see  but  little  force  in  the  argu- 
ment that  we  should  do  violence  to  the  plain  intent  that  the  three  executors 
are  to  be  sui  juris,  in  order  to  provide  for  a  single  contingency,  when  other 
equally  probable  contingencies  are  left  unprovided  for.  The  fact  that  they 
were  unprovided  fo^  contingencies,  that  must  happen  before  his  death  if  at 
all,  indicates  that  the  testator  intended  to  provide  for  them  himself,  when 
they  should  occur,  by  changes  in  his  will.  The  failure  of  the  testator  to 
change  his  will  need  not  result  disastrously  to  his  estate.  The  court  will  not 
Buffer  a  trust  to  fail  for  the  want  of  a  trustee.  If  one  of  the  executors  neglects 
his  duty,  or  refuses  to  act,  he  may  be  removed,  and  another  may  be  appointed 
in  his  place*  If  three  trustees  shall  be  needed,  the  court  can  and  will  supply 
the  third.  My  conclusion  is  that  Josiah  O.  Stearns  has  no  authority,  as  ex- 
ecutor or  trustee,  to  join  in  a  conveyance  of  his  father's  lands.  This  conclu- 
sion obviates  the  necessity  of  passing  upon  other  questions  that  were  sug- 
gested at  the  argument  of  the  case. 

The  bill  will  be  dismissed,  with  costs. 


(44  N.  J.  B.  302) 

HuRLBTTT  et  at.  V.  Htttton  et  at. 
(Court  of  Chancery  of  New  Jersey.    October  3, 1888.) 

1.  EXCOUTOM  AND  ADMIWISTRATORS-^AOuObJJTriNU— CREDITS. 

VThere  a  teetator,  by  his  will,  directs  that  certain  debts,  for  which  the  testator  is 
seoondarily  responsible,  and  which  are  secured  by  mortgage  npon  lands  of  the 
original  debtor,  shall  be  paid,  and  that  the  mortgages  shall  be  oharaed  to  a  specified 
share  in  the  distribution  of  his  estate,  the  ezeoutors  will  not  be  aUowed  credit  for 
the  payment  of  the  debts  until  they  secure  assignments  of  the  mortgages,  and  are 
in  position  to  charge  themselves  with  those  mortgages  for  the  purposes  of  dis- 
tribution. 

8.  Same-^Judoxents  Collusivbly  Sutfebed. 

Where  allowance  is  asked  for  the  payment  of  a  judgment,  and  exceptants  desire 


to  object  to  the  allowance,  becsjuse  the  judgment  was  fraudulently  and  collusively 
suffered  by  the  accountants  to  be  procured,  their  exception  should  specify  ftusti 
trom  which  fraud  or  collusion  may  be  inferred. 

V.15A.D0.9 — 27 


Digitized  by 


Google 


418  ATLANTIC  BEPOBTEB.      v  [N.  J* 

8*  Sakb. 

If  executors,  in  bad  faith,  allow  a  Judgment  to  be  recovered  against  the  estate 

*      >  they  represent,  for  the  purpose  of  unduly  charging  it,  they  will  not  be  allowed  cred  it 
for  the  payment  of  the  juagment  in  their  account. 

4.  Same— Attornbtb*  Fees. 

Executors  are  entitled  to  the  advice  and  services  of  counsel  and  attorneys,  in 
matters  where  it  is  necessary  to  invoke  tL^ir  professional  skill,  and  to  reasonable 
payments  as  compensation  therefor,  but  they  will  not  be  allowed  such  payments 
lor  work  that  does  not  require  that  skill  and  which  they  might  themselves  ao.  If, 
without  prudent  scrutiny,  executors  pay  extravagant  bills  for  legal  services,  they 
will  not  be  allowed,  upon  their  accounting,  more  than  would  have  been  reasonable 
compensation  for  those  services. 

(Syllalms  by  the  CowrU) 

On  exceptions  to  master's  report. 

Cortlandt  Parker  and  Edward  H.  Landon,  for  executors.  TTiomas  N". 
McCartert  for  Charles  Gordon  Button,  Adele,  Marquise  de  Portes,  Anna» 
Countess  de  Moltke-Huitfeldt,  Marquis  de  Portes,  and  Comte  de  Portes. 
Benjamin  WiUiam$on,  for  Adele,  Marquise  de  Portes.  Frederick  Fre- 
linghuysen,  for  Marquis  de  Portes  and  Comte  de  Portes. 

McGiLL,  Ch.  The  exceptions  to  be  considered  are  to  the  master's  report 
upon  an  account  of  the  executors  of  the  will  of  Benjamin  H.  Hutton,  de- 
ceased. The  first  exception  is  to  the  allowance  of  a  payment  of  $38,254,  al- 
leged to  have  been  made  to  H.  Sieber  &  Co.,  of  Paris,  on  December  31,  1884. 
This  payment  is  disputed  on  three  grounds.  The  first  of  these  grounds  is 
that  the  moneys  paid  were  not  a  debt  of  the  testator,  and  therefore  should 
not  be  charged  against  his  estate.  By  reference  to  letters  of  the  testator  in 
the  years  1875  iind  1876,  to  Messrs.  Seydoux,  Sieber  &  Co.,  a  firm  of  manufact- 
urers in  Paris,  it  appears  that  two  mortgages  for  100,000  francs  each,  upon 
estates  of  the  Marquis  de  Portes,  (to  whom  the  testator's  daughter  Adele  was 
married,)were  held  by  that  firm,  and  that  Mr.  Hutton  had  bound  himself  to  their 
payment.  The  testator's  books  of  account  verify  the  statements  of  his  letters, 
and  exhibit  the  indebtedness  unsettled  at  his  death.  It  appears,  also,  that  tlie 
testator  had  an  account  with  this  firm  which  he  termed  ** account  current." 
To  this  account  the  semi-annual  interest  upon  the  mortgages  was  debited. 
Statements  of  this  account  were  rendered  at  stated  periods,  and  settled  be- 
tween Mr.  Hotton  and  his  French  correspondents.  The  mortgages,  and  the 
testator's  guaranty  of  them,  antedate  his  will,  which  was  made  on  June  1, 
1868.  By  his  will,  Mr.  Hutton  recognized  his  obligation  to  Messrs.  Seydoux, 
Sieber  &  Co.,  and  made  the  following  provisions:  "I  have  heretofore  become 
responsible  for  certain  sums  of  money  loaned  to  the  Marquis  de  Portes,  (hus- 
band of  my  daughter  Adele,)  by  Auguste  Seydoux,  Sieber  &  Company,  on  his 
estates  of  Portes,  or  in  or  near  Mire  Poix,  France;  and  as  I  may  make  further 
loans  and  advances  on  said  estate,  or  may  purchase  the  same,  it  is  my  will 
that  the  whole  of  such  loans,  advances,  or  purchase  money  shall  form  part  and 
be  deducted  from  the  share  or  interest  of  my  daughter  Adele  in  and  to  my 
residuary  estate,  as  provided  for,  as  before  mentioned;  and  that  the  same,  and 
the  securities  taken  upon  such  loans,  be  assigned  and  transferred  to  her  as 
and  for  her  sole  and  separate  estate  aforesaid,  and  be  subject  in  all  things  to 
the  provisions  of  my  will  in  respect  to  her  said  share.  In  the  event  of  my 
purchasing  or  becoming  the  possessor  of  the  said  estate  of  Portes,  in  France, 
I  give  and  devise  the  said  estate  of  Portes  to  my  daughter  if  she  survives  me; 
if  not,  to  her  issue  by  the  said  Marquis  de  Portes.  If  my  daughter  Adele 
shall  not  survive  me,  or  shall  die  without  issue,  then  the  said  estate  of  Portes 
shall  go  to  my  issue  and  their  heirs;  or  if  there  shall,  at  the  time  of  her  death, 
be  no  issue  of  mine  living,  then  to  my  next  of  kin,  in  equal  shares, per  stirpes,^ 
After  the  will  was  made,  on  July  28,  1874,  the  Marquis  de  Portes  executed, 
in  favor  of  Mr.  Hutton,  an  instrument  known  to  the  French  law  as  an  anti- 
chresis, the  legal  effect  of  which  was  to  put  him  in  the  possession  of  the  estate 
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de  Portes,  (which  consisted  of  about  3,200  acres  of  land,  upon  which  were 
farms,  mills,  and  other  establishments  for  revenue,)  with  the  right  to  receive 
its  rents,  issues,  and  profits,  but  subject  to  the  duty  of  paying  from  the  in- 
come all  governmental  impositions  on  the  estate,  and  the  interest  upon  incum- 
brances, the  expense  of  keeping  improvements  in  repair,  and  of  maintaining 
insurance  thereon.  The  surplus  revenue  was  to  be  applied,  first,  to  the  pay- 
ment of  the  interest  upon  the  principal  moneys  advanced  upon  the  antichresis^ 
and  then  to  the  reduction  of  that  principal.  The  moneys  secured  to  be  repaid 
by  the  antichresis  were  280,000  francs,  loaned  by  Mr.  Button  to  the  Mar- 
quis de  Portes,  and  such  moneys  as  should  be  appropriated  by  Mr.  Hutton  to 
the  betterment  and  setting  in  good  order  of  the  estate  of  de  Portes,  from  a 
maximum  credit  of  160,000  francs  thereby  opened  by  him  in  favor  of  his  son- 
in-law.  The  moneys  of  the  credit  account  were  to  pass  through  the  hands  of 
Messrs.  Seydoux,  Sieber  &  Co.  It  appears  that  out  of  the  280^000  francs  thus 
loaned,  Mr.  Hutton  was  repaid  all  the  interest  that,  up  to  that  time,  he  had 
paid  to  Messrs.  Seydoux,  Sieber  &  Co.,  through  his  "account  current"  above 
referred  to,  upon  the  mortgages  that  they  held  against  the  estate  de  Portes. 
After  that  time  the  interest  he  thus  paid  was  charged  to  the  account  of  the 
antichresis.  The  moneys  advanced  upon  the  antichresis  did  not  pay  the  prin- 
cipal of  the  mortgages  held  by  Messrs.  Seydoux,  Sieber  &  Co.  As  Mr.  Hutton 
states  in  his  will,  he  was  responsible  for  that  principal.  I  think  it  was  the 
dnty  of  the  executors  to  discharge  the  estate  from  its  liability  by  paying  the 
mortgage  debts,  taking  an  assignment  of  the  mortgages. 

The  second  ground  of  objection  to  the  allowance  asked  is  that  the  execu- 
tors have  not  obtained  an  assignment  of  the  mortgages  for  which  they  have 
paid.  The  will  of  Mr.  Hutton  contemplates  that  the  Seydoux,  Sieber  &  Co. 
mortgages  shall  become  part  of  the  residue  of  his  estate,  and  shall  be  ^por- 
tioned to  his  daughter  Adele  in  the  distribution  of  that  residue,  and  be  as- 
signed and  transferred  to  her.  In  Marquis  de  Portes  v.  Hurlhut^  44  N.  J. 
Eq.  — ,  14  Atl.  Rep.  891,  the  construction  to  be  given  to  the  clause  of  the 
will  which  I  have  quoted  was  considered  by  the  court  of  errors  and  appeals 
of  this  state,  and  Chief  Justice  Beasley,  who  wrote  the  opinion  of  the 
court,  said:  "The  I'espondents  [the  executors  of  the  will]  must  pass  to  the 
appellant  [Adele,  the  Marquise  de  Portes]  securities  for  all  sums  of  moneys 
that  they  charge  against  her."  I  think  that,  under  the  will,  and,  indeed,  in 
the  absence  of  the  will, — because  Mr.  Hutton's  obligation  was  simply  the 
guaranty  of  the  secured  debt  of  another, — ^the  original  security  of  the  debt, 
the  mortgages,  should  be  transferred  to  the  executors  or  the  Marquise  de 
Portes  before  the  executors  should  be  given  credit  for  their  payment.  They 
are  to  form  part  of  the  residuary  estate,  which  the  executors  are  to  distrib- 
nte,  and  are  to'be  passed  to  Madame  de  Portes  in  that  distribution.  The  exec- 
utors, then,  are  not  in  position  to  be  allowed  for  the  payment  of  the  mort- 
gages until  they  can  charge  themselves  with  those  instruments.  As  the  case 
stands,  the  exception  will  be  allowed. 

The  second  exception  is  to  the  allowance  asked  for  the  following  items  of 
discharge: 
"1885. 

May  1st,  E.  S.  Dakin,  referee  in  Landon  v.  Whiting^       -    81,000  00 
May  4th,  E.  H.  Landon,  Atty.  Landon  v.  Whiting,    -  $2,108  71 

May  4th,  J.  B.  Whiting.  Atty.  Landon  v.  Whiting,  -    $2,066  25 

Oct.  28th,  C.  G-  Landon,  decree  of  court,  -  -  $12,000  00" 

Charles  G.  Landon  was  a  brother-in-law  and  partner  of  Mr.  Hutton,  and 
is  one  of  the  executors  of  his  will.  During  Mr.  Hutton^s  absence  in  Europe, 
under  a  general  power  of  attorney,  he  managed  Mr.  Hutton*s  affairs,  and,  in 
so  doing,  collected  and  disbursed  several  hundred  thousands  of  dollars.  Noth- 
ing was  said  between  him  and  Mr.  Hutton  about  compensation  for  his  serv- 
ices.   It  was  embarrassing  to  his  co-executors,  Mersrs.  Hurlbut  and  Whit- 
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ing,  to  audit  his  accounts,  and  agree  with  him  upon  the  compensation  he 
should  receive,  or  to  decide  that  the  circumstances  of  his  employment  were 
such  that  he  was  not  entitled  to  pay  Consequently  a  suit  was  resorted  to 
for  the  purpose  of  having  his  accounts  passed  upon  by  a  court,  and  to  settle 
the  question  of  compensation.  The  result  of  the  suit  was  a  judgment  against 
the  executors  for  the  items  above  stated.  From  a  copy  of  the  decree  in  that 
proceeding  it  appears  that  the  first  three  of  the  items  in  dispute  were  allow- 
ances, which  were  made  part  of  the  judgment,  and  that  the  last  item  was 
the  compensation  of  Mr.  Landon,  fixed  by  the  judgment.  The  attorneys 
were,  respectively,  the  sons  of  Charles  G.  Landon  and  John  N.  Whiting,  two 
of  the  executors.  If  it  were  not  for  the  existence  of  the  judgment  referred 
to,  it  would  be  proper  to  consider  how  far  the  executors  were  justified  in 
mulcting  Mr.  Hutton's  estate  in  so  expensive  an  examination  of  Mr.  Lan- 
don's  accounts.  There  had  been  no  dispute  concerning  them,  and  there 
seems  to  be  no  sufficient  reason  why  the  executors  did  not,  themselves,  ex- 
amine them.  They  are  business  men,  and  accustomed  to  deal  with  just 
such  matters.  Though  their  relations  to  Mr.  Landon  made  tlieir  task  a  deli- 
cate one,  their  duty  to  the  estate  would  seem  to  require  them  to  perform  it. 
But,  if  the  judgment  was  not  suffered  to  be  recovered  by  the  executors  or 
their  agents,  in  bad  faith  to  the  estate,  collusively  and  fraudulently,  I  must 
accord  force  and  credit  to  it,  and  allow  credit  for  its  payment.  The  judg- 
ment has  not  been  proved.  A  copy  of  the  final  decree,  I  am  informed,  has 
been  used  by  the  master;  but  it  nowhere  appears  that  the  judgment  rec- 
ord has  been  duly  exemplified  and  ofi'ered  in  evidence.  In  this  respect,  the 
accountants'  proofs  are  deficient.  The  exceptants  attack  the  judgment  as 
having  been  recovered  fraudulently  and  collusively,  and  complain  that  the 
master  rejected  their  offer  to  so  prove.  Unfurtunately,  their  exceptions  to 
the  roaster's  report  alleged  the  judgment  to  be  '*  fraudulent  and  collusive,  and 
therefore  void,"  and  their  offer  to  the  master  seems  to  have  been  in  the  same 
general  terms.  An  objection  of  this  kind  should  specify  facts  from  which 
fraud  or  collusion  may  be  inferred,  and  not  rest  upon  the  general  vague  and 
uncertain  language  of  the  exceptions  and  offer.  I  think  that  the  offer  before 
the  master,  as  well  as  the  exceptions,  were  and  are  insufficient.  There  can 
be  no  objection  to  an  inquiry  under  proper  exception,  as  to  the  good  faith  of 
the  executors  to  the  estate  of  Mr.  Hutton  touching  this  judgment.  If  it  was 
the  product  of  bad  faith,  on  their  part,  they  cannot  be  allowed  for  its  pay- 
ment. This  is  not  an  inquiry  as  to  the  validity  of  the  judgment  between  Mr. 
Landon  and  the  estate.  The  judgment  has  been  paid,  and  the  executors  now 
ask  credit  for  their  payment  of  it.  If  the  judgment  was  not  the  product  of 
their  bad  faith  to  the  estate,  they  should  have  the  desired  credit,  but  if  it  was 
concocted  by  them,  or  with  their  assent,  for  the  purpose  of  charging  the  es- 
tate unduly,  they  should  not  be  allowed  the  credit  they  ask.  In  view  of  the 
deficiency  of  the  accountants'  proofs,  and  of  the  general  and  uncertain  ob- 
jection to  the  judgment,  I  think  that  the  question  of  the  allowance  of  these 
items  should  be  referred  back  to  the  master.  I  will  direct  such  reference 
back,  and  order  that  due  proof  of  the  judgment  record  be  made,  and  that 
then  the  exceptants  may  file  objections  in  writing  to  the  allowance  asked, 
which  shall  fully  apprise  the  accountants  of  the  fraud  and  collusion  which, 
they  claim,  resulted  in  the  procurement  of  the  judgment,  and  offer  proofs  to 
sustain  the  charges  they  may  make  in  their  objections.  The  master  will  be 
directed  to  return  and  file  all  proofs  with  his  report. 

The  last  two  exceptions  are  to  the  allowance  of  several  payments  to  law- 
yers  for  services  to  the  executors.  The  executors  are  undoubtedly  entitled  to 
the  advice  and  services  of  counsel  and  attorneys  in  matters  where  it  is  neces- 
sary to  invoke  their  professional  skill,  and  to  the  allowance  of  reasonable 
payments  in  the  compensation  of  such  gentlemen;  but  they  will  not  be  al- 
lowed for  payments  to  attorneys  for  work  that  does  not  require  professional 
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akilK  and  which  the  executors  themselves  may  as  capably  do.  If  execntors, 
without  prudent  scrutiny,  pay  extravagant  bills  for  legal  services,  they  will 
not  be  allowed,  upon  their  accounting,  more  than  a  sum  which  would  have 
reasonably  compensated  for  the  services.  The  first  of  the  exceptions  now 
considered  is  to  the  allowance  of  $1,502.40,  paid  to  lawyers  for  supervising 
the  probate  of  the  will  and  its  codicils,  in  New  York  and  New  Jersey.  It  is 
alleged  that  several  hundreds  of  dollars  were  paid  to  other  lawyers  for  assist- 
ance in  the  same  work.  The  second  exception  is  to  the  allowance  of  over 
$2,000  for  procuring  a  decision  of  the  supreme  court  of  New  York,  upon  the 
question  whether  the  two  surviving  executors  of  Mr.  Button's  will  may  sell 
his  real  estate.  The  case  was  agreed  upon  for  the  purpose  of  having  that 
question  settled.  I  believe  the  payments  excepted  to  to  have  been  extrava- 
gant and  excessive,  but  the  testimony  taken  is  insufficient  to  enable  me  to 
say  what  would  have  been  reasonable  for  the  services  rendered.  I  will  refer 
it  back  to  the  master  to  take  further  testimony,  so  that  it  may  be  determined 
what  sum  would  have  been  reasonable  compensation  for  those  services.  He 
will  be  directed  to  return  this  evidence  to  the  court. 


(44  N.  J.  B.  m) 

Pyatt  v.  Pyatt. 
(PrerogcOime  Cov/rt  of  New  Jersey.    September  25, 1888.) 

1.  GUABDIAN  AND  WaRD— AOOOimTmQ--MAINTENANCB  OF  WaRD. 

For  seven  years  after  her  father^s  death  an  infant  daughter  Uved  with  her  mother 
and  brothers  and  sisters  npon  a  farm,  in  which  she  ana  they  each  had  some  right 
and  estate,  and  as  a  'member  of  the  family.  Then  the  mother  was  appointed  her 
Rnardian.  Thereafter.  untU  she  became  of  age,  the  infant  continued  to  Uve  as  be- 
fore. The  mother  made  no  application  to  a  proper  court  for  an  allowance  for  her 
maintenance,  and  kept  no  account  of  any  expenditures  that  she  may  have  made  for 
her  ward.  Held,  that  the  mother  will  not,  when  cited  to  account,  11  years  after  the 
daughter  became  of  age,  be  alloweJ  for  the  maintenance  of  her  ward  from  the  time 
she  was  appointed  guardian  until  the  ward  became  of  age. 

9b  SAMB— EXPIBATIOK  OF  GUARDIANSHIP— SUBSEQUENT  DEALINGS. 

A  guardian's  account  in  the  orphans'  court  should  dose  at  the  termination  of  the 
guaraianship.    The  orphans'  court  has  no  jurisdiction  over  accounts  of  dealings 
subsequent  to  that  time. 
&  Same—Commissions— Delat  in  Accounting. 

Where  the  guardian  fails  to  account  for  12  years  after  her  appointment,  and 
then  does  so  only  in  obedience  to  citation,  she  will  not  beoaUowed  commissions. 
4i  Bamb— Attorney's  Fees. 

A  guardian  may  employ  counsel,  when  such  employment  is  neoessarv  to  the  due 
protection  or  proper  management  of  the  estate,  and  reasonable  charges  for  his  serv- 
ices wiU  be  paid  out  of  the  estate. 
8.  Same— Accountant's  Fee. 

It  is  the  duty  of  a  guardian  to  keep  accounts,  and  to  render  an  account  of  her 
guardianship  at  the  time  required  by  law.    Her  commissions  compensate  her  for 
this  work,  and  she  wiU  not  be  allowed  for  the  expense  of  an  accountant  from 
the  estate. 
0,  Same- Release  and  Discharge— Burden  of  Proof. 

In  matters  of  discharge  the  burden  is  upon  the  accountant  to  satisfy  the  court  that 
a  disputed  item  should  be  aUowed. 
7.  Same— Accounting— Costs  of  Citation. 

Where  a  guardian  fails  to  account  at  the  time  required  by  law,  and  is  dted  to  do 
so,  she  must  pay  the  costs  of  citation  and  the  proceedings  thereon,  unless  the  court 
is  induced,  by  substantial  reasons,  to  order  otherwise. 
{SyUaims  lyy  the  Cawrt) 

Appeal  from  orphans*  court,  Middlesex  county;  Gowsnhoven,  0'Gorman» 
knd  Newton,  Judges. 

Samuel  L.  Pyatt  died  intestate,  on  January  11,  1868,  leaving  his  widow, 
Mary  N.  Pyatt,  and  his  daughter,  Mary  E.  Pyatt,  and  three  other  children 
him  surviving.  He  died  seized  of  the  farm  upon  which  he  had  lived  with  his 
wife  and  children,  and  possessed  of  some  personal  estate.  Letters  of  admin- 
istration upon  his  estate  were  granted  to  his  widow  and  her  father,  Samuel 
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D.  Kelly.  On  August  18,  1874,  the  widow  was  appointed  the  guardian  of 
her  daughter,  Mary  E.  Pyatt,  by  the  orphans'  court  of  Middlesex  county.  On 
October  5,  1876,  the  daughter  became  of  age,  and  on  April  7,  1887,  she  pe- 
titioned the  orphans'  court  of  Middlesex  county  to  cite  her  guardian  to  ac- 
count. Later  in  the  same  month,  the  guardian  filed  an  account  in  obedience 
to  the  citation,  whereby  she  charged  herself  with  8537.22,  and  prayed  allow- 
ance for  82,093.23.  Among  the  items  for  which  allowance  was  asked  was  a 
charge  of  81*872  for  the  board  and  maintenance  of  the  ward  from  Jan- 
uary 1,  1875,  to  December  31,  1886,  at  tlie  rate  of  83  per  week,  and  also 
charged  for  "counsel  fee  and  making  account,"  commissions  as  guardian, 
court  and  surrogate's  fee  on  the,  accounting,  and  the  costs  of  the  citation  to 
account,  and  the  proceedings  thereon,  amounting  in  all  to  the  sum  of  868. 
The  guardian,  in  disregard  of  lier  duty  under  the  statute,  had  never  before 
accounted.  After  her  husband's  death  she  and  her  children  continued  to 
make  the  farm  their  home,  and  to  reside  together  as  one  family.  The  widow's 
dower  was  not  assigned  to  her,  and  the  children  did  not  ask  for  a  division  of 
tlie  property.  The  mother  controlled  the  management  of  the  farm  and  of  all 
money  matters,  and  in  all  things  was  the  head  of  the  household.  The  daughter, 
Mary,  who  is  the  appellant  in  this  matter,  lived  in  the  family  as  a  member  of 
it  until  January  1,  1887.  To  the  account  rendered  the  appellant  filed  excep- 
tions, by  which  she  objected  to  the  charge  for  her  board  and  maintenance, 
and  as  well  to  the  allowances  asked  for  costs,  commissions,  counsel  fee,  etc. 
Robert  Adrain,  for  appellant.    /.  Kearney  Rice^  for  respondent. 

McGiLL,  Ordinary,  (after  stating  the  fojcU  as  above,)  I  think  that  the 
orphans'  court  erred  in  allowing  the  item,  8lf872,  for  the  maintenance  of  the 
appellant.  Of  this  sum  about  8275  is  charged  for  the  maintenance  during 
minority,  and  the  remainder  for  her  maintenance  after  she  became  of  age. 
The  allegation  is  that  the  entire  moneys  that  came  to  the  guardian's  hands, 
and  other  moneys,  were  expended  in  the  maintenance  of  the  household,  of 
which  the  appellant  was  a  member.  The  expenditures  for  the  appellant's  sole 
benefit  are  not  and  cannot  be  specified.  The  guardian  failed  to  keep  any  ac- 
counts, and  all  that  she  can  say  with  reference  to  the  moneys  that  were  in- 
^  trusted  to  her  is  that  they,  with  all  other  moneys  within  her  control,  were  ex- 
pended in  maintaining  the  household  from  1874  to  1887.  1  consider  this  item 
first  with  reference  to  that  part  of  it  which  is  charged  against  the  appellant 
as  an  infant,  and  then  with  reference  to  that  part  of  it  which  is  charged  against 
her  as  a  person  of  full  age.  For  seven  years  after  her  father's  death  the  ap- 
pellant resided  in  the  family  presided  ovei"  by  her  mother,  and  there  is  no  pre- 
tense that  any  compensation  was  expected  for  her  maintenance,  nor  is  any 
now  claimed,  for  that  time.  Her  mother  then  became  her  guardian,  but  there 
was  no  change  in  the  manner  of  living.  No  application  was  made  to  a  court 
for  the  allowance  of  maintenance  out  of  the  infant's  estate.  Neither,  indeed, 
does  it  definitely  appear  that  any  of  the  ward's  money  was  expended  during 
her  infancy,  nor  that  the  support  she  received  came  from  her  mother.  1  fait 
to  perceive  how  an  allowance  for  support  during  that  time  can  be  intelligently 
made.  I  think  that  during  the  infancy  the  appellant  and  the  appellee  must  be 
regarded  as  standing  in  the  relation  of  members  of  one  family,  in  which  the 
mother  cared  for  her  child  without  expectation  of  compensation.  Haggerty 
Y.  McCanna,  25  N.  J.  Eq.  52;  Schaedel  v.  JRiebolt,  33  N.  J.  Eq.  534;  Dis- 
senger^s  Case,  39  N.  J.  Eq.  229.  The  accounting  in  question  should  not  treat 
of  the  moneys  charged  against  the  appellant  for  board  and  maintenance  after 
she  became  of  age.  The  account  should  be  closed  at  the  termination  of  the 
guardianship,  and  the  balance  ascertained  and  decreed  as  of  that  date.  The 
orphans'  court  has  no  jurisdiction  to  take  an  account  of  tlie  subsequent  deal- 
ings between  the  parties.  The  testimony  strongly  indicates  that,  after  the 
appellant  became  of  full  age,  there  was  a  tacit  understanding  between  her 


Digitized  by 


Google 


I^a.]  EBY  0.  ELDXR.  423 

and  her  mother,  evidenced  by  her  acquiescence  in  the  mother's  disposition  of 
her  money,  that  the  moneys  were  to  be  used  for  the  living  expenses  of  the 
family,  and  tliat,  to  the  extent  of  them,  she  was  to  compensate  her  mother  for 
her  maintenance.  But  that  question  is  not  to  be  determined  upon  this  appeal. 
These  views  lead  me  to  the  opinion  that  the  item,  $1,872,  for  board  and  main- 
tenance of  the  appellant,  should  have  been  disallowed. 

The  second  objection  is  to  the  allowance  of  commissions  and  counsel  fee  to 
the  guardian,  and  the  costs  of  the  accounting  and  of  the  citation  to  account. 
In  IHssengefs  Case,  39  N.  J.  Eq.  227,  the  guardian,  upon  being  cited,  ac- 
counted five  years  after  he  had  received  the  last  moneys  for  his  ward,  and  then 
nearly  fifteen  years  had  elapsed  since  his  appointment  as  guardian.  This  court 
refused  to  allow  him  commissions,  because  of  his  unlawful  delay  in  account' 
ing.  In  this  case,  upon  being  cited,  the  guardian  accounts  nearly  13  years 
after  her  appointment,  and  after  the  receipt  of  the  last  moneys  for  her  ward. 
Upon  the  authority  of  the  Dissenger  Case,  she  should  not  be  allowed  commis- 
sions. The  charge  for  counsel  fee  is  in  the  following  language:  "Counsel  fee 
and  making  account,  S16."  It  appears  to  be  for  two  services  to  the  guardian, 
— ^legai  advice  and  the  preparation  of  an  account.  It  is  not  explained  in  the 
testimony  taken  upon  the  exceptions,  and  therefore  I  am  unable  to  say,  how 
much  of  it  is  intended  to  cover  the  fee  of  counsel,  and  how  much  of  it  was 
required  to  pay  for  the  preparation  of  the  account.  Nor  can  I  determine 
whether  the  advice  of  counsel  was  necessary  to  the  proper  management  of  the 
ward's  estate.  A  guardian  may  employ  counsel  when  such  employment  is^ 
necessary  to  the  due  protection  or  proper  management  of  the  estate,  and  rea- 
sonable charges  for  his  services  will  be  paid  out  of  the  estate.  Woife^a  Case, 
34  N..  J.  Eq.  223;  Kingsland  v.  Soudder,  36  N.  J.  Eq.  284.  But  it  is  the 
duty  of  the  guardian  herself  to  keep  the  accounts  of  the  estate,  and  to  render 
an  account  of  her  guardianship  at  the  time  required  by  law.  Her  commis- 
sions compensate  her  for  this  work.  If  she  employs  another  to  do  it  in  her 
stead,  she  must  pay  that  person  from  her  private  purse.  Id.  It  is  obvious  that 
part  of  this  item  should  be  disallowed,  and  that  the  other  part  of  it  may  not 
be  properly  chargeable  against  the  estate.  In  matters  of  discharge,  such  as 
this,  the  burden  is  upon  the  accountant  to  satisfy  the  court  that  the  disputed 
item  should  be  allowed.  Kii'by  v.  Coles'  JEx'r,  15  N.  J.  Law,  441.  There  is 
nothing  in  the  case  from  which  it  can  be  determined  whether  any  part  of  this 
item  should  be  allowed.  It  should,  then,  be  disallowed.  The  ninety-eighth  sec- 
tion of  the  orphans'  court  act  (Revision,  773)  provides  that,  where  a  guardian 
shall  fail  to  account  as  the  law  requires,  he  may  be  cited  to  account ;  and  that  the 
costs  of  such  citation,  and  of  the  proceedings  thereon,  shall  be  paiil  by  the 
guardian  out  of  his  private  estate,  unless  the  court,  for  good  cause,  shall  order 
otherwise.  I  see  no  reason  why  the  accountant,  in  this  case,  should  be  re- 
lieved from  the  payment  of  these  costs.  Before  the  court  can  relieve  her,  it 
must  be  satisfied  that  there  are  good  and  substantial  reasons  for  doing  so. 
The  court  cannot  grant  such  release  as  an  act  of  bounty  because  of  sympathy. 
The  fees  of  the  court  and  surrogate,  except  as  far  as  they  grow  out  of  the  ex- 
ceptions to  the  account,  should  be  paid  out  of  the  estate,  but  so  far  as  they  re- 
late to  the  exceptions  they  should  be  paid  by  the  accountant.  The  decree  of 
the  orphans'  court  will  be  reversed,  with  costs. 


(122  Pa.  St.  842) 

Eby  et  ah  V.  Elder  et  aU 

{Supreme  Court  of  PennsyVoamAa^    October  1, 1S88.) 

I.  VijrnoB  AND  Vendee— Action  tor  PRioE—DEFioiENor— Successive  Actions. 

In  scire  f  ados  on  a  purchase-money  mortgage  given  to  secure  several  bonds  to 
the  several  grantors  of  the  mortgaged  premises,  defendant  may  set  up  failure  of 
consideration  by  reason  of  an  easement  thereon,  though  he  availed  himself  of  the 
same  defense,  and  thereby  prevented  a  recovery  in  a  former  action  upon  one  of  the 
bonds,  and  though  he  has  oompromised  with  the  holders  of  the  other  bonds. 
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2.  SAME^lNSTBUCTIONS—SLIOfiT  DBFIOXBKOT. 

In  «oir6/aelaa  on  a  purchase-money  mortgage  defended  for  fatinre  of  considera- 
tion, by  reason  of  a  right  of  way  upon  the  premises,  plaintiffs*  point  that,  in  the  ab* 
sence  of  deceit,  imposition,  or  fraud,  a  slight  deficiency  in  the  quantity  of  land  pur- 
chased is  no  defense  to  an  action  for  the  price,  and  the  verdict  should  be  for  the 
elaintiff,  is  properly  refused,  because  inapplicable,  and  because  it  asks  foe  a  bind- 
ig  instruction  for  plaintiff. 

8.  Sake— INCUMBBAKOBS— Right  of  Wat— Pbovincb  of  Jury. 

The  question  whether  a  right  of  way  to  which  the  premises  were  subject  when 
purchased,  and  which  is  set  up  by  way  of  failure  of  consideration,  was  open,  noto- 
rious, and  visible,  is  for  the  jury;  though  defendants*  point  that  the.  right  of  way 
is  an  incumbrance  recites  possession  and  continuous  use  of  the  same  down  to  the 
time  of  their  purchase. 

i.  Samb — Evidence — Deolasations  of  Grantor. 

Where  a  right  of  way  is  set  up  by  way  of  failure  of  consideration,  and  plain- 
tiff introduces  evidence  that  the  road  was  visible,  open,  and  in  actual  use,  and  that 
allowance  for  it  was  made  in  the  price,  the  jury  may  consider  the  grantor's  admis- 
sions that,  before  the  deed  was  executed,  the  grantee  iiad  been  assured  that  there 
was  no  road. 

Error  to  court  of  common  pleas,  Dauphin  county. 

Scire  facias  mr  mortgage  by  Maurice  R.  Eby,  administrator  of  J.  R.  Eby, 
deceased,  W.  J.  Oalder,  and  T.  G.  Calder,  executors  of  William  Calder,  de- 
ceased, Simon  Cameron,  and  J.  Donald  Cameron,  against  Rebecca  Elder,  ex- 
ecutrix of  James  Elder,  deceased,  Scott  Elder,  William  K.  Cowden,  and  Will- 
iam S.  Rutherford.  On  May  21,  1871,  the  Camerons,  William  Calder.  and  J. 
«R.  Eby  conveyed  to  James  Elder,  Scott  Elder,  William  K.  Cowden,  and  Will- 
iam S.  Rutherford  certain  premises  for  $21,000.  of  which  $14,000  was  evi- 
denced by  28  bonds  of  8500  each,  secured  by  the  mortgage  in  suit;  seven  of 
the  bonds  being  payable  to  each  of  the  four  grantors  individually.  The  pres- 
ent action  was  brought  to  enforce  payment  of  two  of  the  bonds  payable  to 
Eby.  At  the  time  of  the  conveyance  the  land  was  subject  to  a  roadway  for 
the  benefit  of  lands  owned  by  Wiestling,  Wierman,  and  Simons,  and  this 
roadway  is  set  up  in  the  present  action  by  way  of  failure  of  consideration. 
The  jury  returned  a  verdict  for  defendants;  a  new  trial  was  refused;  and  the 
plaintiffs  bring  error,  the  specifications  being  the  following:  The  refusal  of 
plaintiffs'  first  point:  "In  the  absence  of  deceit,  imposition*  or  fraud,  a  slight 
defici'jncy  in  the  quantity  of  land  purchased  is  no  defense  to  an  action  for  the 
purchase  money  given  in  consummation  of  the  contract  of  purchase,  and  the 
verdict  should  be  for  the  plaintiff.''  Anstoer.  Refused,  because  it  does  not 
apply,  and  it  asks  for  a  binding  instruction  for  plaintiff.  In  refusing  plaintiffs' 
fourth  point  that  Cowden,  having  defeated  a  recovery  in  a  former  suit  on  one  of  i 

the  bonds,  under  the  plea  of  want  of  consideration,  by  reason  of  the  existence  | 

of  the  road,  he  is  estopped  from  now  setting  up  the  same  defense,  and  the  , 

verdict  should  be  for  plaintiff.    In  affirming  defendants*  third  point,  that,  un-  ' 

der  the  law  as  settled  in  Good  v.  Good,  9  Watts,  567,  3  Watts  &  S.  475,  there 
can  be  no  pro  rata  distribution  of  defalcation  for  failure  of  consideration 
among  the  different  bonds  secured  by  the  mortgage;  but  the  failure  of  con- 
sideration is  inherent  in  all,  and  applicable  to  successive  actions  on  any  of 
them,  or  on  the  mortgage  itself,  until  the  defendant  is  compensated  by  defal- 
cation to  the  extent  of  his  loss.  In  not  affirming  without  qualification  plain- 
tiffs' fifth  point,  that  the  agreement  dated  December  80,  1859.  and  recorded 
the  next  day,  having  located  the  road  upon  the  loans  in  quo,  and  the  road  at 
the  time  of  the  purchase  being  open  and  in  actual  use  as  a  manifest  easement, 
defendants  took  the  property  subject  to  the  easement,  and  are  not  entitled  to 
any  deduction  for  the  purchase  money  by  reason  thereof.  The  court  answered 
that  *'if  the  jury  find,  from  the  evidence,  that  at  the  time  of  the  purchase  the 
land  was  openly  and  plainly  subject  to  this  easement;  that  the  physical  condi- 
tion of  the  ground  was  openly  and  plainly  affected  thereby, — ^then,  since  there 
is  no  express  agreement  or  covenant  relating  thereto,  the  continuance  of  the 
easement  would  not  be  a  breach  of  the  covenant  against  incumbrances,  and 
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the  plaintiff  would  be  entitled  to  recover  $1,000,  with  interest.  **  Defendant, 
having  in  his  first  point  admitted  that  ISicuon,  Wiestling,  and  Wierman  had 
taken  possession  of  the  road  in  question  under  their  deed,  and  had  used  it  con- 
tinuously down  to  the  sale  to  defendants,  thus  fixing  upon  the  land  an  open, 
notorious,  and  visible  easement,  the  court  erred  in  not  charging  in  answer  to 
said  point,  and  in  the  general  charge,  that,  under  the  facts  stated  and  admit- 
ted in  said  point,  with  the  evidence  in  the  case,  the  plaintiff  was  entitled  to 
recover,  notwithstanding  there  might  be  an  incumbrance  covered  by  the 
words  "grant,  bargain,  and  sell."  Defendants'  point  and  answer  were  as  fol- 
lows; "The  paper  given  in  evidence,  the  contracting  parties  to  which  are  the 
grantors  in  the  deed  to  Elder,  Cowden  &  Co.  and  the  Philadelphia  &  Reading 
B.  R.  Co.,  being  executed,  on  full  consideration,  for  the  benefit  of  Sioion, 
Wiestling.  and  Wierman,  and  so  expressed  in  the  paper  itself,  and  the  said 
beneficiaries  having  taken  possession  of  the  road  purcliased  for  them  under  it 
in  lieu  of  the  one  which  they  surrendered  to  said  railroad  company,  and  hav- 
ing used  it  continuously  down  to  the  sale  of  the  land  to  Elder,  Cowden  &C0.9 
have  a  complete  title  to  said  easement,  and  it  therefore  constitutes  an  incum- 
brance covered  by  the  words  *  grant,  bargain,  and  sell,'  in  the  deed  to  Elder, 
Cowden  &  Co."  Anstoer.  **The  road  in  evidence  is  an  incumbrance,  covered 
by  the  words  '  grant,  bargain,  and  sell  Mn  the  deed  referred  to."  The  refusal 
of  plaintiffs'  sixth  point,  that,  the  defense  being  founded  upon  the  covenants  in 
the  deed  from  Cameron  and  others  to  Elder  and  others,  and  the  covenants  be- 
ing joint  and  not  several,  the  compromise  with  the  Camerons  and  Calder  is  a 
bar  to  the  defense  set  up  in  this  case.  The  refusal  of  plaintiff's  seventh 
point:  ''Under  the  law  and  the  evidence  in  the  case  the  verdict  should  be  for 
plaintiff." « In  qualifying  the  refusal  of  defendants'  seventh  point,  that  if  the 
jury  believe  that,  after  the  delivery  of  the  deed  to  Cowden  and  others,  Calder 
and  Eby  declared  that  no  road  existed,  and  that  the  declarations  were  made  at 
the  time  of  and  before  the  delivery  of  the  deed,  then  Eby's  representative  is 
estopped  from  setting  up  the  road,  and  from  showing  such  facts  as  would  put 
Cowden  and  others  upon  notice.  Anatoe^'.  This  is  refused.  ''I  do  not  want 
the  jury  to  understand  that  they  are  not  to  consider  Mr.  Eby's  statements. 
They  are,  of  course,  to  be  considered. " 

Robert  Snodgrasg  and  Francis  Jordan,  for  plaintiffs  in  error.  H.  M. 
Qraydon  and  David  Mumma^  for  defendants  in  error. 

Stebrett,  J.  In  this  action  of  scire  facias  sur  purchase-money  mortgage, 
brought  to  recover  the  balance,  01,000,  and  interest  due  thereon,  the  defense 
was  failure  of  consideration  resulting  from  an  easement  or  right  of  way  on 
the  mortgaged  premises,  previously  granted  by  the  mortgagees,  but  unknown 
to  the  mortgagors,  as  they  allege,  at  the  time  the  lot  was  conveyed  to  them, 
inlday,  1871.  The  consideration  of  the  conveyance  was  021,000,  one-third  in 
hand,  and  the  residue  $14,000',  evidenced  by  28  bonds  of  0500  each,  secured 
by  the  mortgage  in  suit.  Seven  of  the  bonds  were  made  payable  to  each  of 
the  four,  vendors,  individually,  as  his  share  of  the  deferred  purchase  money. 
Shortly  after  their  purchase  the  mortgagors  closed  the  road,  and,  in  the  suit 
brought  against  them  by  claimants  of  the  easement,  the  right  of  the  latter  to 
the  use  thereof  was  established,  and  has  since  been  enjoyed  without  question. 
In  the  mean  time  the  mortgage  debt  was  reduced  to  06,000,  represented  by 
three  0500  bonds  to  each  of  the  four  mortgagees.  Further  payments  having 
been  refused,  suit  was  brought  on  one  of  the  bonds  in  the  name  of  the  payee, 
Jacob  R.  Eby,  against  Mj.  William  K.  Cowden,  one  of  the  obligors,  who  by 
conveyance  from  his  three  co-tenants  had  become  sole  owner  of  the  mortgaged 
premises.  The  pleadings  were  so  amended  before  verdict  that  the  sole  defense 
was  failure  of  consideration,  resulting  from  the  easement  above  mentioned. 
The  result  was  a  verdict  for  defendant,  and  judgment  therein..  Matters  then 
remained  in  statu  quo  until  January,  1882;  when  Cowden,  then  sole  owner 
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of  the  lot,  proposed  to  the  several  bondholders  to  settle  their  dispute  as  to 
failure  of  consideration,  etc.,  by  paying  the  face  of  the  11  outstanding  bonds, 
without  interest.  This  proposition  was  accepted  by  three  of  the  bondholders, 
and  thus  nine  of  the  bonds  were  paid ;  but  the  holder  of  the  two  remaining 
bonds,  both  payable  to  Jacob  R.  Eby,  declined  to  accept  the  proposition  of 
compromise.  In  the  mean  time  Mr.  Eby  died,  and  these  bonds,  which  had 
been  assigned  by  him,  were  reassigned  to  his  administrator;  and  this  suit 
was  brought  to  recover  the  $1,000  (two  bonds  of  $500  each)  residue  of  pur- 
chase money  and  interest.  On  the  trial  the  defense  and  evidence  in  support 
thereof  were  substantially  the  same  as  in  tlie  suit  on  the  $500  bond  above 
mentioned;  and  the  result  was  also  the  same,  viz.,  a  general  verdict  in  favor 
of  defendants,  mortgagors,  and  judgment  thereon. 

In  resisting  the  defense  set  up  by  tlie  mortg-^jors,  plaintiffs  introduced  evi- 
dence tending  to  prove  that  at  the  time  of  the  sale,  and  prior  thereto,  the  road- 
way across  the  lot  was  visibly  open  and  in  actual  use;  and  requested  the 
court  to  charge  that  Cowden  and  his  co-purchasers  took  the  property  subject 
to  the  easement,  and  were  not  entitled  to  any  deduction  from  the  purchase 
money.  This  point  was  substantially  affirmed,  the  learned  judge  saying: 
"If  the  jury  found  from  the  evidence  that,  at  the  time  of  the  purchase,  the 
land  was  openly  and  plainly  subject  to  this  easement;  that  the  physical  con- 
dition of  the  ground  was  openly  and  plainly  affected  thereby, — ^then,  since 
there  is  no  express  agreement  or  covenant  relating  thereto,  the  continuance 
of  the  easement  would  not  be  a  breach  of  the  covenant  against  incumbrances, 
and  plaintiffs  would  be  entitled  to  recover  $1,000,  and  interest  thereon."  In 
the  general  charge  he  also  said:  "There  is  testimony  that  in  1871  this  road 
was  plainly  marked  upon  the  ground  as  a  road  in  actual  use.  That  would, 
of  course,  put  anybody  designing  to  purchase  the  property  upon  notice  that 
there  was  such  a  road  there;  that  probably  there  was  that  incumbrance  there; 
and  then,  if  the  deed  was  made  without  any  reference  to  the  road,  without 
any  express  agreement  against  it,  or  any  promise  to  be  responsible  for  the 
damage  it  might  cause,  there  would  be  no  remedy;  that  is,  no  remedy  under 
the  implied  contract  arising  from  the  words  'grant,  bargain,  and  sell.'  In 
other  words,  if  you  find,  from  all  the  evidence,  that  the  road  was  plainly 
marked  upon  the  ground,  showing  it  to  be  a  burden  on  this  property, — an 
easement  upon  the  ground, — the  plaintiff  is  entitled  to  recover.  If,  however, 
you  find  it  was  not  so,  then  you  come  to  the  other  question  in  the  case," 
viz.,  the  question  of  damages  or  compensation  for  failure  of  consideration, 
etc.  The  attention  of  the  jury  had  previously  been  called  to  the  declarations  of 
Mr.  Eby;  '^admitting  that  before  the  deed  was  executed  Wm.  Cowden  and 
his  associates  had  been  assured  that  there  was  no  road,"  and  other  evidence 
bearing  on  the  question.  That  controlling  question  of  fact,  raised  by  the  ev- 
idence and  submitted  to  the  jury,  was  decided  adversely  to  plaintiffs.  They 
also  undertook  to  prove  that,  at  the  time  the  deed  was  executed,  ah  allowance 
was  made  for  the  easement,  and  "that  $1,000  or  $1,500  was  thrown  off"  for 
the  injury  which  it  did  to  the  property.  That  question  was  submitted  to  the 
jury,  and,  as  requested  by  plaintiffs,  they  were  instructed  that  if  such  was 
found  to  be  the  fact  defendants  were  not  entitled  to  any  deiiuction  for  the 
easement  in  question;  but  that,  as  well  as  all  other  material  questions  of 
fact  raised  by  the  pleadings  and  evidence,  was  found  in  favor  of  defendants; 
and  the  jury  proceeded  to  determine  the  extent  of  the  depreciation  or  failure 
of  consideration  resulting  from  the  existence  of  the  easement. 

Plaintiffs'  point,  recited  in  the  first  -specification  of  error,  was  rightly  re- 
fused for  the  reasons  stated  by  the  learned  judge  in  his  answer  thereto. 

The  second  and  third  specifications,  relating  to  the  right  of  defendants  to 
show  failure  of  consideration  as  an  equitable  defense  to  the  balance  due  on  the 
mortgage,  notwithstanding  they  had  previously  availed  themselves  of  the 
same  defense  to  defeat  recovery  on  another  of  the  $500  bonds,  may  be  consid- 
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ered  together.  In  support  of  their  right  to  do  so,  defendants  rely  on  the  prin- 
ciple announced  in  Good  v.  Good,  9  Watts  567,  3  Watts  &  S.  475,  viz.,  that 
under  the  plea  of  failure  of  consideration,  as  distinguished  from  the  plea  of 
set-off  the  defense  is  equitable  and  inherent  in  all  the  securities  founded  on 
the  same  consideration,  and  therefore  applicable  to  successive  actions  on  any 
of  them  till  the  defendant  is  compensated  to  the  extent  of  his  loss.  As  ex- 
plained in  the  case  last  cited,  this  does  not  mean  that  each  security  shall  bear 
only  Si  pro  rata  or  ratable  proportion  of  Ihe  general  abatement;  but  as  suit 
is  brought  on  any  security,  founded  on  the  same  consideration,  the  plea  of  fail- 
ure of  consideration,  if  successful,  dispenses  with  a  certificate  of  the  balance 
when  the  amount  of  the  loss  is  greater  than  the  claim,  and  the  verdict  is  then 
generally  for  the  defendant.  The  remainder  of  the  loss  or  damage  proven  is 
applicable  as  a  defense,  under  the  same  plea,  to  a  subsequent  suit  on  any  of  the 
same  securities,  until  the  entire  damage  is  exhausted,  and  defendant  compen- 
sated. That  principle  recognized  in  Rice  v.  Olint  79  Pa.  St.  391,  and  other 
cases,  is  just  and  equitable;  and,  under  the  facts  found  by  the  jury,  it  was 
properly  applied  in  this  case.  In  the  former  suit  on  one  of  the  9500  bonds, 
defendants  obtained  partial  compensation  to  the  extent  of  that  claim;  and, 
as  has  been  settled  by  the  yerdict  in  this  case,  they  were  entitled  to  addi- 
tional compensation,  for  the  same  failure  of  consideration,  to  the  extent, 
at  least,  of  the  balance  due  on  the  mortgage.  The  verdict  and  judgment 
in  former  suit  was  tantamount  to  payment  of  the  $500  and  interest  on  ac- 
count; and  by  their  verdict  the  jury  has  impliedly  found  that,  in  addition 
thereto,  defendants'  damage,  by  reason  of  the  failure  of  consideration,  was 
at  least  equal  to  the  amount  claimed  by  plaintiffs  in  this  suit.  The  author- 
ities cited  and  relied  on  by  plaintiffs  are  inapplicable  to  the  special  facts  of 
this  case,  as  established  by  the  verdict.  The  question  was  one  of  fact  solely 
for  the  jury,  and  was  submitted  to  them  under  proper  instructions.  If,  in 
arriving  at  the  conclusion  they  did,  those  instructions  were  disregarded,  the 
remedy  was  in  the  court  below,  not  here.  That  court  appears  to  have  thought 
that  substantial  justice  was  done,  and  therefore  refused  a  new  trial. 

The  fourth  and  fifth  specifications  relate  to  the  road  in  question,  which 
plaintiffs  contended  was  an  open,  notorious,  and  visible  easement  upon  the 
lot.  That,  under  the  evidence,  was  a  question  ot  fact  for  the  jury.  The  sub- 
ject has  already  been  sufficiently  noticed.  Theire  is  nothing  in  either  the  sixth 
or  seventh  specifications  that  requires  special  notice.  In  view  of  what  has 
been  said,  the  points  covered  by  them,  respectively,  were  rightly  refused. 
The  eighth  specification  of  error  is  not  sustained.  We  are  not  at  all  satisfied 
there  was  any  error  in  the  qualification  complained  of.  An  examination  of 
the  evidence  inclines  us  to  the  conclusion  tbat  the  court  was  right  in  calling  at- 
tention of  the  jury  to  Mr.  Eby's  declarations,  as  was  done  in  the  general 
charge,  and  also  in  the  qualified  refusal  of  defendants'  seventh  point.  AVe 
find  nothing  in  the  record  that  calls  for  a  reversal  of  the  Judgment.  Judg- 
ment affirmed. 


Slagle  et  ah  v.  Forney's  Ex'rs. 
{Swpreme  Court  of  Penn»ylvanUi.    October  1,  ,1888.0 

GUABANTT— CONTIITDINO  GUAKANTT— REVOCATION— DEATH  OP  GUARANTOE. 

A  sealed  guaranty,  in  consideration  of  five  dollars,  of  any  amount  which  the 
promisees  may  loan  to  the  principal,  not  to  exceed  In  aU  $2,000^  ^this  to  be  a  con- 
tinuing guaranty  to  the  extent  of  12,000,  without  demand  or  notice,  *'  is  revoke^  by 
the  death  of  the  guarantor. 

Error  to  court  of  common  pleas,  Franklin  county. 

Action  by  C.  W.  Slagle  &  Co.  against  W.  S.  Amberson  and  Henry  Bon- 
brake,  executors  of  Lewis  S.  Forney,  deceased,  upon  the  following  instru- 
ment: "In  consideration  of  five  dollai*s  the  undersigned  hereby  guaranty  to 
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Charles  W,  Slagle  &  Co.  the  payment  of  the  amount  already  loaned  by  them 
to  Jacob  n.  Forney,  trading  as  J.  H.  Forney  &  Co.,  and  also  any  amount 
which  they  may  hereafter  loan  to  said  J.  H.  Forney,  not  to  exceed  in  all  two 
thousand  dollars.  This  to  be  a  continuing  guaranty  to  the  extent  of  two 
thousand  dollars,  without  demand  or  notice.  Witness  our  hands  and  seals 
this  9th  day  of  February,  1878.  L.  S.  Forney,  [Seal.]  Ad.  Forney, 
[Seal.]"  Jacob  H.  Forney  was  a  son  of  the  guarantor.  After  the  death  of 
L.  S.  Forney,  and  with  full  knowledge  thereof,  plaintiffs  made  advances 
amounting  to  (K.lOO,  of  which  they  now  seek  to  recover  $2,000.  Judgment 
was  entered  on  a  verdict  for  defendants,  and  plaintiffs  bring  error,  assigning 
the  holding  of  the  court  below  thf;t  the  death  of  the  guarantor,  and  plaintiffs' 
knowledge  thereof  when  the  advancements  were  made,  prevented  them  from 
recovering. 

John  Stewart,  for  plaintiffs  in  error. 

While  an  unsealed  guaranty  is  not  obligatory  until  a  consideration  moves 
from  the  creditor,  a  continuing  guaranty  under  seal  and  upon  a  valuable  con- 
sideration is  not  revocable,  though  performance  on  the  part  of  the  promisee 
is  optional.  Hare,  Cont.  309,  811;  Offord  v.  Davies,  12  C.  B.  (N.  S.)  748; 
Bradbury  v.  MovgaUt  1  Hurl.  &  C.  254.  It  is  not  necessary  that  the  consid- 
eration be  adequate.  Hind  v.  ffoldship,  2  Watts,  105.  The  guarantor's 
death  was  not  a  revocation.  1  Pars.  Cont.  181,  and  note;  White's  BxWa  v. 
Com,,  39  Pa.  St.  176;  Bradbury  v.  Morgan,  supra;  Blades  v.  Free,  9  Barn.  & 

0.  167,  17  E.  C.  L.  83;  Harriss  v.  Fawcett,  L.  R,  8  Ch.  866;  Coulthart  v. 
Clementson,  5  Q.  B.  Div.  46;  Lloyds  v.  Harper,  16  Ch.  Div.  312;  3  Add.  Cont. 
135.    Though  the  contrary  doctrine  was  expressed  in  2  Williams,  Ex'rs,  16, 35. 

F,  M.  Kimmell  and  W,  Rush  Gillan,  for  defendants  in  error,  cited: 

De  Coly.  Guar.  349;  Lloyds  ▼.  Harper,  16  Ch.  Div.  312;  Westhead  v. 
Sproson,  6  Hurl.  & N.  728;  Bradbury  v.  Morgan,  1  Hurl.  AC. 249;  Harriss 
V.  Fawcett,  L.  R.  8  Ch.  866;  Offord  v.  Davies,  12  C.  B.  (N.  S.J  748;  Jordan 
V.  Dobbins,  122  Mass.  168. 

Per  Curiam.  The  court  b^Iow  properly  held  that  the  guaranty  in  suit 
was  a  revocable  instrument,  and  that  the  death  of  the  guarantor  revoked  it. 
The  judgment  is  affirmed. 

Appeal  of  Wither  et  al* 
{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

1.  Schools  and  Sohool-Bxstbiotb— School  Dibectobs— Salb  ov  Pbofebtt  to  Di8> 

TBioT— Injunction— Plbadino. 

A  bill  alleginff  that  a  board  of  school  directors  have  fraudulently  and  unlawfully 
conspired  to  collect  a  building  tax  for  the  purpose  of  purchasing  a  certain  building 
in  which  some  of  them  are  interested,  sufficiently  avers  that  some  of  the  members 
of  the  board  have  an  interest  in  the  building  which  is  about  to  be  bought,  and  are 
unlawfully  acting  together  to  sell  it  to  the  custrict. 
fL  Samb— Injunction— Wbonos  Prbvbntbd. 

A  school  director,  holding  the  legal  title  to  a  portion  of  a  piece  of  property,  and 
two  others,  who  have  equitable  interests  in  it,  may  be  enjoined,  at  the  suit  of  a  tax- 
payer, from  voting  in  favor  of  its  purchase  by  the  district  while  their  interests  in 
it  continue,  and  it  is  immaterial  that  the  purchase  is  being  made  in  good  faith,  and 
at  a  fair  price. 

Appeal  from  court  of  common  pleas,  Dauphin  county. 

Bil^  by  Benjamin  Bordner,  Josiah  Yeager,  Valentine  Lenker,  Benjamin 
Romberger,  H.  C.  Beshler,  Hiram  Malter,  William  Sweitzer,  J.  F.  Rom- 
berger,  Charles  E.  Bempel,  Jacob  Hay,  and  John  Rempel,  residents  And  tax- 
payers Id  the  school-district  of  Berrysburg,  against  A.  J.  Kantz,  treasurer, 
and  8.  B.  Bishoff,  Jacob  Hess,  William  H.  Diebler,  Henry  Witmer,  and 
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Joni^than  Brugger,  the  other  directors,  and  Morris  Daniel,  coUector,  for  the 
school-district,  to  restrain  the  defendants  from  the  collection  of  a  building 
tax  levied  by  them,  and  to  compel  them  to  repay  the  amounts  already  col- 
lected, and  also  to  enjoin  them  against  the  purchase  of  a  building  known  as 
**Odd  Fellows' Hall,*'  In  regard  to  which  purchase  the  bill  alleges  in  its  eighth 
paragraph :  "  That  said  board  of  school  directors  of  the  borough  of  Berrysburg, 
aforesaid,  have  fraudulently  atid  unlawfully  conspired  for  the  purpose  and  with 
the  intent  to  collect  said  alleged  building  tax  for  the  purpose  of  purchasing  a 
certain  frame  building,  lately  called  'Odd  Fellows*  Hall,' in  which  some  of 
said  directors  are  interested,  with  the  intent  and  purpose  of  using  said  build- 
ing in  place  of  said  brick  school-hOQse  for  school  purposes;  and,  further,  that 
to  justify  them  in  the  purchase  aforesaid,  and  to  carry  out  said  unlawful  con- 
spiracy, they  are  now  neglecting  to  keep  said  brick  school-house  in  proper  re- 
pair, and  are  allowing  it  to  go  to  destruction  by  neglecting  to  repair  or  renew 
the  roof  of  said  brick  school  building."  The  respondents  demurred  to  the 
bill,  and  also  filed  an  answer,  in  which  they  "explicitly  deny  the  allegations 
of  paragraph  eight  of  complainants'  bill,  and,  upon  the  contrary  thereof ,  aver 
that  the  question  of  purchasing  the  building  lately  called  <Odd  Fellows' 
Hall '  has  never  been  discussed  or  considered  in  a  meeting  of  the  respondents 
as  school  directors  of  the  said  school-district;  and  do  further  aver  that  Henry 
Witmer,  the  only  respondent  who  holds  any  part  of  the  legal  title  to  said 
building  called  '  Odd  Fellows'  Hall,'  was  not  a  member  of  the  board  of  school 
directors  of  said  district  until  the  20th  day  of  November,  A.  D.  1884,  on 
which  day  he  was  chosen  by  the  other  respondents  as  a  member  of  said  board, 
to  fill  a  vacancy  in  said  board;  and  that  the  said  Henry  Witmer  never  took 
any  part  whatever  in  the  deliberations  of  said  board  until  after  the  bill  of  the 
complainants  was  filed. " 

The  masterto  whom  the  cause  was  referred  reported  among  other  things 
as  follows: 

"The  complainants  are  residents  and  tax-payers  of  the  borough  of  Berrys- 
burg, Dauphin  county;  whether  large  tax-payers  or  not,  as  alleged  in  the  bill 
and  denied  in  the  answer,  is  not  material.  The  respondents  are,  or  were  at 
the  date  of  the  bill,  school  directors  of  said  borough,  except  Morris  Daniel, 
who  was  tax  collector,  and  whose  action  is  not  seriously  complained  of.  At 
the  date  of  the  bill  Jacob  Hess  was  president,  Samuel  B.  Bishoff,  secretary, 
and  Dr.  A.  J.  Eantz,  treasurer,  of  the  board.  This  hall  was  owned  by  Lykens 
Lodge,  No.  Id2, 1.  O.  O.  F.,  but  on  April  1, 1881,  Daniel  Moyer  and  Henry 
Witmer  became  the  owners  of  the  undivided  one-half,  and,  holding  the  prop- 
erty in  common  with  Josiah  Yeagerand  Benjamin  Bomberger,  they  instituted 
proceedings  in  partition,  and  became  the  purchasers  of  the  entire  property, 
October  28,  1882,  at  a  valuation  of  $2,550.  The  actual  mai*ket  value  of 
this  property  is  in  dispute.  Henry  Witmer  was  elected  a  member  of  the  school 
board  in  the  spring  of  1882,  and  took  his  seat  on  the  first  Monday  of  June, 
1882.  His  term  expired  on  the  first  Monday  of  June,  1884,  he  having  been 
elected  to  fill  a  vacancy  in  the  board.  The  statement  in  the  eighth  paragraph 
of  the  answer,  denying  that  Henry  Witmer  was  a  member  of  the  board  prior 
to  November  20,  1884,  obviously  refers  to  his  second  election,  when  he  was 
chosen,  with  Jonathan  Brugger,  to  fill  other  vacancies  in  the  board.  At  the 
time  Henry  Witmer  became  a  member  of  the  board,  in  the  spring  of  1882,  he  and 
Daniel  Moyer,  of  Berrysburg,  now  dead,  were  the  owners  of  the  undivided 
6ne-half  part  of  the  Odd  Fellows'  Hall.  Frotn  that  time  until  the  partition 
sale,  in  October,  1882,  the  project  of  purchasing  the  hall  for  school  purposes 
seems  to  have  been  pretty  fully  canvassed  among  the  niembers  of  the  board, 
but  no  formal  action  was  taken.  When  the  partition  sale  of  the  hall  came 
on,  Dr.  Kantz  told  Witmer  and  Moyer  that  if  they  needed  money  he  would 
help  them ;  and  he  did  loan  them  money.  With  which  Mr.  Samuel  B.  Bishoff 
came  to  Harri^burg,  and  purchased  the  interests  of  Yeager  and  Bombergei 
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for  Witmer  and  Moyer,  so  that  they  became  the  legal  owners  of  the  whole 
hall.'  At  this  time  the  school  board  consisted  of  Samuel  B.  Bishoff,  Dr.  A. 
J.  Kantz,  Henry  Witmer,  John  Singer,  Henry  Yeager,  and  John  Diebler. 
Messrs.  Bishoff,  Kantz,  Yeager,  and  Witmer  seem  to  have  constituted  the 
party  in  the  board  in  favor  of  buying  the  hall  for  school  purposes;  but  the 
evidence  is  that  they  desired  to  do  it  only  in  case  it  would  be  a  legal  sale; 
and,  owing  to  doubts  upon  that  score,  no  action  was  taken  by  the  board,  al^ 
though  an  informal  vote  was  at  one  time  had,  when  the  four  members  above 
named  voted  in  favor  of  buying  the  hall.  Diebler  voted  against  it,  and  there 
is  dispute  as  to  how  Singer  voted,  if  at  all.  On  the  first  Monday  of  June, 
1883,  the  terms  of  Henry  Yeager  and  J.  W.  Diebler  expired,  and  Philip  Lebo 
and  Jacob  Hess,  members  elected  that  spring,  took  their  places  in  the  board. 
In  June,  1884,  Henry  Witmer  and  John  Singer  were  the  retiring  members, 
and  William  Diebler  and  Henry  Miller  the  new  members.  Henry  Miller  died, 
and  Philip  Lebo  moved  out  of  the  district;  and  on  November  14,  1884,  the 
board  held  a  special  meeting  to  fill  the  vacancies.  It  was  moved  by  S.  B. 
Bishofl,  and  seconded  by  Dr.  A.  J.  Kantz*  that  Henry  Witmer  and  Jonathan 
Brugger  be  chosen  to  fill  the  vacancies  above  mentioned.  Jacob  Hess  was 
president;  S.  B.  Bishoff,  secretary.  The  minutes  of  that  meeting  state  the 
result  as  follows:  <Dr.  A.  J.  Kantz,  S.  B.  Bisboff,  voted  in  favor,  and  Will- 
lam  Diebler  against.  Jacob  Hess  did  not  vote;  therefore  he  was  counted  in 
the  affirmative.'  The  oral  testimony  upon  this  point  is  somewhat  contradic- 
tory, but  it  shows  that  Hess  expressed  doubt  as  to  whether  he  had  a  right  to 
vote  on  the  question,  as  he  was  president;  that  Mr.  Blshoff  was  in  doubt,  but 
looked  at  the  law  and  concluded  that  Hess  had  a  vote;  that  he  informed  Hesa 
that  those  not  voting  would  properly  be  counted  in  the  afiirmative;  that  the 
result  of  the  vote  was  not  announced  by  the  president,  who,  after  some  dis- 
cussion, stated  that  he  now  desired  to  vote,  when  Mr.  Bishoff  and  Dr.  Kantz 
said  that  it  was  too  late.  Whether  this  was  before  or  after  adjournment  is 
in  dispute.  Diebler  objected  to  the  election  of  Henry  Witmer  and  Jonathan 
Brugger  on  the  ground  they  had  shares  in  the  hall,  but  the  evidence  does  not 
disclose  that  Brugger  had  any  interest  in  the  hall.  He  was,  however,  an  em- 
ploye of  Mr.  Bishoff.  A  short  time  after  this,  Hess  called  another  meeting, 
which  was  attended  only  by  Diebler  and  himself,  and  nothing  was  done. 
About  this  time  the  bill  in  this  case  was  filed.'' 

In  addition  to  the  foregoing,  the  miister  finds: 

"  That  from  some  time  previous  to  the  partition  sale  in  October,  1882,  Dr.  A. 
J.  Kantz,  Samuel  B.  Bishoff,  and  Henry  Witmer  were  uniformly  acting  to- 
gether for  the  purpose  of  effecting  the  purchase  of  Odd  Fellows'  Hall  by  the 
Berrysburg  school-district;  and  that  this  concert  of  action  continued  up  to 
the  time  of  the  filing  of  the  bill  in  this  case.  That  during  this  whole  period 
Henry  Witpoer  was  a  large  owner  of  the  legal  title  of  said  hall,  and  during 
most  of  the  time  Dr.  A,  J.  Kantz  and  Samuel  B.  Bishoff  had  some  kind  of  an 
equitable  interest  in  said  hall,  the  exact  nature  and  extent  of  which  interest 
is  not  disclosed  by  the  evidence.  That  there  is  no  evidence  of  fraudulent  in- 
tent on  the  part  of  any  of  these  respondents;  but  while,  in  the  opinion  of  the 
master,  they  were  apparently  acting  in  good  faith,  and  seemed  anxious  to 
avoid  violating  the  law,  yet  they  allowed  their  interest  to  cloud  their  judg- 
ment.- That  the  school  accommodations  of  the  borough  of  Ben-ysburg  are 
not  sutBcient  for  the  proper  accommodation  of  the  children  of  proper  age  hav- 
ing the  legal  right  to  attend  .the  Berrysburg  schools;  and  that  at  least  one 
more  school-room  is  needed  at  once,  with  a  seating  capacity  of  sixty  scholars. 
The  master  does  not  find  that  the  respondents  willfully  neglected  to  repair  the 
old  brick  school  building  now  in  use,  in  order  to  justify  tLem  in  the  purchase 
of  the  hall,  but  finds  that  said  repairs  have  been  almost  entirely  neglected 
since  the  formation  of  the  plan  for  the  purchase  of  Odd  Fellows'  Hall.  That 
the  old  brick  school  building  now  iu  use,  although  out  of  repair,  is  capable  o{ 
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being  rendered  safe  and  siibsUintial,  with  comparatively  small  expense,  and 
can  readily  be  enlarged  by  an  addition  at  its  I'ear  end,  so  as  to  make  two  new 
school-rooms  of  about  the  same  size  as  the  two  that  it  now  contains.  That 
the  location  of  said  brick  school-house  is  better  adapted  to  itsr  purpose  than 
that  of  the  Odd  Fellows'  Hall;  the  former  being  at  the  edge  of  the  town,  and 
having  a  large  and  well-shaded  play-ground,  with  a  spring  of  good  water  near 
at  hand.  That  the  Odd  Fellows'  Hall  building  could  not  be  conveniently 
used  for  school  purposes  without  considerable  alteration,  and  when  altered 
would  not  be  as  well  adapted  to  such  use  as  the  brick  school  building  would 
be  when  repaired  and  extended;  the  hall  being  of  frame,  and,  by  reason  of  its 
many  windows  and  high  ceilings,  being  much  harder  to  heat  than  the  old 
school-house.  From  all  the  facts  in  the  case,  including  a  comparison  of  the 
two  buildings  and  their  locations  and  lots,  the  master  finds  that  the  abandon- 
ment of  the  old  brick  school  property  and  the  purchase  of  the  Odd  Fellows' 
Hall  property  for  school  purposes  would  be  an  injury  to  the  school-district  of 
the  borough  of  Berrysburg.  The  evidence  discloses  the  fact  that,  in  the  opin- 
ion of  respondents'  own  witnesses,  the  actual  market  vailue  of  the  Odd  Fel- 
lows' Hall  is  much  less  than  92,250,  which  was  the  valuation  put  upon  it  at 
the  partition  sale  in  October,  1882,  although  some  of  them  say  that  they  would 
give  that  amount  for  it  if  they  needed  it  for  school  purposes.  That  the  build- 
ing tax  levied  by  the  board  for  the  school  year  beginning  on  the  first  Monday 
of  June,  1884,  and  complained  of  in  paragraph  seven  of  the  bill,  is  not  larger 
in  amount  than,  according  to  theevidence  in  the  case,  will  be  needed  in  the 
near  future  for  building  purposes.  This  tax  was  laid,  generally,  as  a  building 
tax,  and  not  for  the  purchase  of  any  specific  property.  There  are  no  irregu- 
larities attending  its  assessment.  That  the  election  of  Henry  Witmer  and 
Jonathan  Brugger  to  fill  vacancies  in  the  board,  November  13,  1884,  was  at- 
tended with  the  following  irregularities:  Jacob  Hess  was  recorded  as  voting 
for  the  admission  of  Witmer  and  Brugger,  although  the  proof  in  the  case  and 
the  minutes  themselves  show  that  he  did  not  vote  at  all.  Four  membera  of 
the  board  were  present  at  the  meeting  referred  to,  and  only  two  of  them, 
Bishoff  and  Kantz,  voted  in  the  affirmative,  yet  Witmer  and  Brugger  were 
allowed  to  act  as  directors." 

From  the  facts  of  this  case  the  master  deduces  the  following  conclusions  of 
law: 

** First,  That  the  combination  or  concert  of  action  found  to  have  existed 
between  the  respondents  Henry  Witmer,  Samuel  B.  Bishoff,  and  Dr.  A.  J. 
Kantz,  while  not  entered  into  fraudulently,  was  unlawful,  and  should  be  re- 
strained by  a  court  of  equity  as  being  beyond  the  scope  of  a  sound  discretion 
allowed  by  law  to  school  directors,  and  as  injurious  to  the  interests  of  the  dis- 
trict. The  master,  having  found  that  they  were  acting  together  for  the  pur- 
pose of  selling  the  Odd  Fellows'  Hall  to  themselves  as  school  directors,  and 
that  Mr.  Witmer  was  a  legal  owner  of  said  property,  while  Messrs.  Kantz 
and  Bishoff  had  some  kind  of  equitable  interest  in  it,  considers  that  the  bur- 
den of  proof  to  show  that  the  purchase  would  be  for  the  benefit  of  the  school- 
district  is  cast  upon  respondents,  and  that,  having  failed  to  satisfy  the  master 
on  that  point,  it  is  fair  to  conclude  that  the  transaction  was  for  their  own  in-, 
terest,  and  is  therefore  not  within  the  limits  of  a  proper  exercise  of  their  offi- 
cial discretion.  CJounsel  for  respondents  have  contended  that  a  court  of  equity 
cannot  control  the  discretion  of  a  board  of  school  directors,  and  cite  injsup- 
port  of  their  position  the  following  cases:  McCulloxigh  v.  School  Directors, 
11  Pa.  St.  476;  Blair  v.  Boggs  Tp.,  31  Pa.  St.  274;  Wharton  v.  School  Di- 
rectors, 42  Pa.  St.  358;  Hughes  v.  Kline,  30  Pa.  St.  227;  SchooUDistricVs  Ap- 
peal, 56  Pa.  St. 815;  Hil.  Inj.. 458;  TruesdelVs  Appeal,  58  Pa.  St.  148.  Some 
of  the  above  cases  were  cited  in  support  of  the  building  tax,  but  the  same  ar- 
gument was  made  upon  them  as  to  the  po\^er  of  the  court  to  grant  the  other 
relief  prayed  for.    Counsel  for  complsdnants  cite  the  case  of  Wharton  ^ 
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School  Directors,  supra,  and  Conners^  Appeal,  103  Fa.  St.  856,  and  cases  there 
cited,  in  support  of  the  position  that  the  court  has  power  to  restrain  the  com* 
mission  of  acts  illeg-dl  or  prejudicial  to  the  interests  of  the  community.  The 
latter  view  is  adopted  by  the  master  as  controlling  this  case.  Second,  The 
master  regards  the  irregularities  attending  tlie  election  of  Witmer  and  Brugger 
as  evidence  of  concert  of  action  to  effect  the  purcliase  of  the  hall,  but  does 
not  consid«*r  that  tlie  question  of  the  effect  of  their  acts  as  directors,  or  whether 
they  can  be  regarded  as  directors  de  facto,  is  at  present  at  issue  in  this  case. 
Third,  The  master  concludes  that,  under  the  evidence,  the  court  has  no  power 
to  restrain  the  collection  of  the  building  tax  complained  of,  since  it  is  not 
shown  to  be  in  excess  of  the  amount  needed,  nor  to  have  been  levied  to  be 
used  for  any  purpose  to  wliieh  a  building  tax  could  not  legally  be  applied. 
Wharton  v.  School  Directors,  42  Pa.  St.  358;  School  Board's  Appeal,  74  Pa. 
St.  256;  School'Dist.  v.  Sangston,  Id.  454;  Conners'  Appeal,  14  Wkly.  Notes 
Cas.  155.  Believing  that  the  prevention  of  the  purcluise  of  the  Odd  Fellows* 
Hall  by  the  schuol-dlstrict  is  the  only  relief  needed  in  this  case,  the  master 
recommends  that  the  respondents  be  restrained  and  perpetually  enjoined  from, 
the  purchase  of  the  said  property,  known  as  the  «  Odd  Fellows'  Hall,*  for  school 
purposes,  and  that  the  respondents  Samuel  B.  Bishoff,  Henry  Witmer,  and . 
Dr.  A.  J.  Kantz  be  directed  to  pay  the  costs  of  this  proceeding." 

This  report  was  condrmed  by  the  court,  tlie  following  opinion  being  filed 
by  McPhkrson,  J.: 

"The  master  was  right  in  excluding  the. evidence  as  to  what  took  place 
after  the  bill  was  filed.  If  tlie  plaintiffs  desired  to  go  into  tliat  matter,  the 
regular  way  was  by  supplemental  bill;  without  it,  an  inquiry  would  be  en* 
tirely  too  loose.  Jiank  v.  Dank,  1  Pars.  Eq.  Cas.  214;  £q.  Rules,  Nos.  50, 
54.  Confining  ourselves,  therefore,  to  the  bill  and  the  evidence  bearing 
thereupon,  we  are  of  opinion  that  much  of  the  dispute  concerns  two  ques- 
tions, with  which  we  have  nothing  to  do,  viz.:  First,  whether  the  district 
is  provided  with  sufiicient  school  accommodations;  and,  second,  whether  the 
brick  building  ought  to  be  sold  and  the  hall  bought.  These  are  matters 
within  the  discretion  of  the  school  directors,  and,  except  perhaps  in  a  case  of 
manifest  abuse,  we  cannot  control  it.  McCidlough  v.  School  Directors,  II 
Pa.  St.  476;  WharPm  v.  School  Directors,  42  Pa.  St.  358;  In  re  Manheim  Tp., 
4  Amer.  Law  lieg.  (O.  8.)  163.  If  this  were  all  of  the  bill  we  would  dismiss 
it,  but  the  eighth  paragraph  goes  on  to  assert  *  that  said  board  of  school  di- 
rectors ♦  *  ♦  have  fraudulently  and  unlawfully  conspired  for  the  pur- 
pose and  with  the  intent  to  collect  said  alleged  building  tax  for  the  purpose 
of  purchasing  a  certain  frame  building,  lately  called  "Odd  Fellows'  Hall," 
in  which  some  of  said  directors  are  interested,  with  the  intent  and  purpose  of 
using  said  building  in  place  of  said  brick  school-house  for  school  purposes. 
*  ♦  ♦ »  This  language  is  not  very  precise,  but  we  understand  it  to  aver 
sufficiently  that  members  of  the  board,  all,  or  some  of  them,  have  an  interest 
in  the  hall  which  is  about  to  be  bought,  and  are  unlawfully  acting  together 
to  sell  this  property  to  the  district  which  they  officially  represent.  The  para- 
graph, indeed, .goes  further  than  this,  but  in  effect  it  includes  this  averment, 
and  thus  raises  a  question  which  n^eds  consideration.  We  have  carefully  ex- 
amined the  testimony  upon  this 'point,  and  think  the  master's  finding  of  facts 
too  indefinite.  The  ttstiraony,  both  by  what  it  says  expressly,  and  by  the 
silence  or  ambiguous  answers  of  those  who  best  knew  the  truth,  is  quite  suffi- 
cient to  warrant  a  finding  that  during  the  period  in  question  Henry  Witmer 
had  the  legal  title  to  a  portion  of  the  property,  and  Dr.  Kantz  and  S.  B.  Bishoff 
had  equitable  interests  therein,  amounting  together  to  one-half.  We  so  find 
as  a  fact,  and  we  also  find  that  these  three  defendants  were  acting  together 
to  sell  to  the  district  the  hall  in  which  they  were'thi.s  interested,  and  that 
they  intend  by  their  official  action  as  directors  to  buy  the  property  for  the  dis- 
trict if  their  votes  will  accomplish  this  purpose.    Upon  these  facts  the  ques- 
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lions  are:  Firstf  is  their  proposed  action  unlawful?  and,  second,  can  it  be 
restrained?  « 

"1.  The  precise  point  has  not  been  decided,  so  far  as  we  know,  but  the 
controlling  principle  is  well  settled.  A  trustee  or  an  agent,  of  whatever 
kind,  may  not  act  in  his  own  behalf  against  the  interests  in  his  case;  and  if 
he  has  actually  done  this  wrong»  he  will  be  put  very  much  at  the  mercy  of 
the  injured  party.  Beesan  v.  Beesan,  9  Pa.  St.  279;  Hill  v.  Frazier,  22  Pa. 
St.  320;  Rosenberger'8  Appeal,  26  Pa.  St.  67;  Rice's  Appeal,  79  Pa.  St.  204, 
Craig's  Appeal,  92  Pa.  St.  396;  Keech  v.  Sandford,  1  Lead.  Gas.  Eq.  (4th 
Amer.  Ed.)  65;  Fox  v.  Mackreth,  Id.  215,  237  et  seq.,  241;  1  Mor.  Priv.  Corp. 
§§  243-245.  and  cas^s  cited;  1  Dill.  Mun.  Corp.  (2d  Ed.)  §8  221n.  230,  371w/ 
Ang.  &  A.  Corp.  (10th  Ed.)  §  233;  Green's  Brice,  Ultra  Vires,  477  et  seq., 
477w,  484, 485n,  496n;  Coal  Co.  v.  Iron  Co.,  16  Md.  456;  Gardner  v.  Ogden, 
22  N.  Y.  327 ;  McCants  v.  Bee,  16  Amer.  Dec.  610,  and  note ;  Hodges  v.  Screw 
Co.,  58  Amer.  Dec.  624,  and  note.  The  question  lias  not  before  arisen,  we 
believe,  in  reference  to  school  directors,  but  it  seems  plain  that  they,  too,  are 
in  a  place  of  trust,  by  whatever  technical  name  they  ought  in  strictness  to  be 
called.  For  certain  purposes  they  represent  the  people  of  their  district. 
Power  is  confided  to  them  for  a  public  use;  and  it  need  not  be  argued  further 
that  they  must  not  use  their  official  power  on  the  side  of  the  private  interest. 
We  do  not  think  it  matters  that  a  proposed  sale  of  their  private  property  to 
the  district  may  be  in  good  faith,  and  for  a  fair  price.  In  our  opinion,  the 
question  is  not  necessarily  one  of  fraud,  but  of  policy;  and  we  think  the  wise 
policy  of  the  law  disables  an  interested  director  from  any  use  of  his  official 
power  on  the  side  of  his  private  interest,  without  stopping  to  inquire  into  the 
good  faith  of  the  transaction  or  its  possible  advantage  to  the  district.  Such 
an  inquiry  is  exposed  to  obvious  danger  and  inconvenience.  The  safe  and 
simple  rule  is  believed  to  be  the  rule  of  disability  just  stated,  and  this  is 
supported  in  many  analogous  cases  by  the  authorities  above  cited.  It  is 
entitled  to  weight,  also,  in  this  discussion,  that  the  legislature  has  declared 
this  rule  in  the  case  of  councilmen.  Act  1874,  §§  6,  10,  (P.  L.  233,)  and  act 
1887,  art.  4,  §§  6, 10.  13,  and  article  8.  §  6,  (P.  L.  204.) 

"2.  The  proposed  action  being  against  public  policy,  and  therefore  preju- 
dicial to  the  interests  of  the  community,  we  have  no  doubt  of  our  power  to 
restrain  it  at  the  suit  of  interested  tax-payers.  It  is  therefore  decreed  that 
the  defendants  Henry  Witmer,  A.  J.  Kantz,  and  S.  R.  Bishoff  be  enjoined 
from  voting,  as  school  directors  of  the  borough  of  Berrysburg,  in  favor  of  the 
purchase  by  said  school-district  of  the  building  known  as  *  Odd  Fellows* 
Hall,'  until  their  beneficial  interest  in  said  property,  whether  such  interest 
be  legal  or  equitable,  shall  have  in  good  faith  ceased  to  exist.  And  it  i»  fur* 
ther  decreed  that  the  said  three  defendants  pay  the  costs  of  this  proceeding." 

From  the  decree  entered  on  this  report  the  respondents  Kantz,  Witmer,  and 
Bishofl  appeal 

Flefning  d:  McCarrel,  for  appellants.  Mumma  <&  Shopp  and  Weiss  <&  Oil- 
hert,  for  appellees. 

Per  Cukiam.  As  to  the  power  of  the  court  of  common  pleas,  as  a  court 
of  equity,  to  restrain,  at  the  instance  of  the  tax-payers,  an  unlawful  or  in- 
equitable act  of  the  board  of  school  directors,  we  have  no  doubt,  nor  do  we 
hesitate  to  approve  the  decree  of  the  court  in  the  case  in  hand.  Decree  af« 
firmed,  at  the  costs  of  the  appellants. 


Klikb  t7.  First  Nat.  Bane  of  Huntingdon. 
(Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

FBAUDVLETTT  CONVETANOES— KNOWIiBDOB  ANB  InTBNT  OF  ASSIONBH— BVIDBI^GB. 

In  a  feigned  issue  to  test  the  validity  of  an  assignment,  made  at  a  time  when  the 
assignor's  Arm  was  insolvent^  and  its  property  was  being  sold  out  under  executions, 
v.l6A.no.9— 28 
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evidence  that  the  assignee  had  previously  received  some  of  the  firm  property  as  se- 
curity for  a  loan  to  it,  had  realized  much  more  than  the  amount  due  to  him,  and  had 
not  accounted  for  the  excess,  is  admissible  to  show  a  combination  to  cover  all  the 
assets  of  the  firm  and  its  members,  so  as  to  place  them  beyond  the  reach  of  cred- 
itors. 

2.  Same— Insolvbnct  of  Assignor. 

Evidence  that  at  the  time  of  the  assignment  the  assignor  was  insolvent,  and  was 
being  sold  out  by  the  sheriff,  that  the  sale  did  not  realize  enough,  by  a  large  amount, 
to  pay  all  the  judgments  against  him,  and  that  he  had  no  other  property  beside  that 
transferred  by  the  assignment,  is  admissible,  in  connection  with  other  evidence 
tending  to  show  such  combination. 

8.  Same— Evidence— Pleadings  as  Admissions. 

An  affidavit  made  by  the  assignor  in  another  proceeding,  and  a  bill  in  equity  filed 
by  him,  in  which  he  alleges  that  judgments  confessed  by  nim  and  his  partner  were 
confessed  without  consideration,  and  for  the  purpose  of  hindering  and  delaying 
creditors,  are  admissible,  as  declarations  by  the  assignor. 

4.  Trial— Sending  Papers  to  Jurt-Room. 

It  is  not  error  to  send  such  an  affidavit  and  bill  to  the  jury  after  it  retires  for  de- 
liberation. 

Error  to  court  of  common  pleas,  Adams  county. 

Feigned  issue  in  assumpsit  by  Enoch  Kline  against  the  First  National  Bank 
of  Huntingdon  to  determine  whether  an  assignment  by  Harry  L.  Beltzhoover 
to  the  plain tifif,  his  father-in-law,  of  Beltzhoover*8  interest  under  the  will  of 
his  grandfather,  was  bona  fide  executed  for  the  consideration  therein  expressed, 
or  was  void  for  want  of  consideration;  and  whether  or  not  it  was  made  for 
the  purpose  of  defrauding  and  delaying  defendant  and  other  creditors  of  Beltz- 
hoover. Plaintiff  brings  error  from  the  judgment  entered  on  the  verdict  for 
defendant.  Beltzhoover  was  a  member  of  the  firm  of  J.  W.  Mumper  &  Co. 
Defendant  held  a  judgment  against  the  firm  under  which  an  attachment  exe- 
cution had  been  levied  on  the  interest  and  property  of  Beltzhoover  in  the 
hands  of  his  grandfather's  executors.  About  four  months  before  the  assign- 
ment, plaintiff  loaned  the  firm  of  J.  W.  Mumper  &,  Co.  $4,000,  as  security, 
for  which  they  transferred  to  him  two  lots  of  iron.  Evidence  that  plaintiff 
realized  nearly  $7,000  from  the  sale  of  this  iron,  and  that  he  had  not  accounted 
for  the  surplus,  was  admitted,  against  the  objection  of  plaintiff;  as  was  also 
evidence  that  at  the  time  of  the  assignment  the  assignor  was  insolvent,  and 
was  being  sold  out  by  the  sheriff,  and  that  judgments  to  a  large  amount  were 
not  paid  after  exhausting  all  his  property  except  that  transferred  by  the  as- 
6ic;nment.  Other  assignments  of  error  were  based  on  the  admission  of  an  af- 
fidavit made  by  Beltzhoover  in  another  proceeding,  and  a  bill  in  equity  filed 
by  him,  in  which  he  alleges  that  judgments  confessed  by  him  and  J.  W.  Mum- 
per to  Mumper's  mother  were  confessed  witliout  consideration,  and  for  the 
purpose  of  hindering  and  delaying  creditors,  as  evidence  of  declarations  by 
Beltzhoover,  and  in  sending  this  afiidavit  and  the  bill  in  equity  to  the  jury 
after  it  had  retired  to  deliberate. 

J.  C.  Neely,  for  plaintiff  in  error,    J,  R.  OiDis,  for  defendart  in  error* 

Per  Curiam.    Judgment  affirmed. 


Appeal  of  LiNDSEY  et  at. 
(Supreme  Cowrt  of  Pennsylvania,    October  1, 188S.) 

Masteb  Aia>  Servant— Compensation — Implied  Contract. 

Decedent  lived  with  claimant  and  his  family  for  a  long  time  before  her  death,  dar- 
ing which  time  she  was  an  invalid,  requiring  much  care  and  attention,  which  she 
received  from  claimant's  wife  (her  sister)  and  from  the  other  members  of  the  fam- 
ily. She  repeatedly  said  to  claimant  and  his  wife  that  she  had  no  money  then,  but 
that  they  were  to  be  paid  for  all  their  work.  Held  sufficient  to  support  an  impUed 
promise  to  pay. 

Appeal  from  orphans'  court,  Dauphin  county. 
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Account  of  Margery  A.  Black,  executrix  of  Helen  Jackson,  deceased,  re- 
ferred to  Elias  Hollinger  to  pass  on  exceptions  and  make  distribution.  Among 
the  claims  presented  was  that  of  William  S.  Black,  the  husband  of  executrix, 
and  brother-in-law  of  testatrix,  in  regard  to  which  the  auditor  found  that 
Helen  L.  Jackson  came  to  live  with  Mr.  Black  and  his  family,  November  1, 
1882,  and  remained  with  them  till  April  15,  1883,  when  she  went  back  to 
Philadelphia,  but  returned  to  the  Blacks,  April  1, 1884,  and,  except  for  one 
period  of  seven  weeks,  remained  with  them  until  her  death,  on  February 
12,  1886.  During  all  this  time  she  was  an  invalid,  requiring  much  care  and 
attention,  which  she  received  from  the  members  of  the  family.  She  repeat- 
edly said  to  claimant  and  his  wife,  "I  have  no  money  to  pay  you  now,  but  jou  are 
to  be  paid  for  all  your  work."  The  auditor  found  an  implied  promise  to  pay 
the  value  of  the  services.  The  orphans'  court,  Simonton,  P.  J.,  on  exceptions 
to  this  report,  filed  an  opinion  to  the  effect  that  the  amount  of  compensation 
allowed  by  the  auditor  was  not  earned,  and  allowing  an  average  of  $12  per 
week  for  the  whole  time  found  by  the  auditor,  and  recommitted  the  account  and 
report  for  correction  and  redistribution  accordingly.  From  the  decree  con- 
firming the  report  of  redistribution  0.  B.  Lindsey,  B.  A.  Lindsey,  and  J  M. 
Lindsey,  heirs-at-law  of  the  testatrix,  appeal. 

Wallace  Dewitt  and/ames  J.  Chamberlin,  for  appellants.  George  Kunkel, 
for  appellees. 

Per  Curiam.  Begarding,  as  we  do,  the  disposition  of  this  case  in  the  court 
below  as  thoroughly  just  and  proper,  we  afiirm  the  decree,  and  dismiss  the 
appeal,  at  the  costs  of  the  appellants. 


Appeal  of  Skinner. 
(Supreme  C(nirt  of  Penneyl/vania,    October  1, 1888.) 

Descent  and  Distribution— Advancements— Estoppel. 

A  father  and  son  used  money  of  the  son's  mother  to  buy  a  mercantile  business,  n 
which  they  engaged  as  partners.  The  father  sold  his  interest  to  the  son,  taking  ob- 
ligations for  the  price,  which  were  afterwards  satisfied  by  the  father,  without  pay- 
ment, upon  the  son's  acknowledging  receipt  from  him  of  the  simount  as  an  advance- 
ment from  his  mother's  estate.  Held^  that  the  son  was  estopped,  by  such  acknowl- 
edgment, from  asserting  that  the  amount  so  received  was  a  debt  due  to  his  father, 
and  not  an  advancement  by  his  mother. 

Appeal  from  orphans'  court,  Franklin  county;  D.  Watson  Eowe,  Judge. 

Stephen  M.  Skinner  and  his  father,  Morrow  R.  Skinner,  Sr.,  purchased  a 
hardware  store  with  money  of  Elizabeth  Skinner,  mother  of  Stephen,  and 
wife  of  Morrow.  Afterwards  the  father  sold  his  interest  to  the  son,  who  gave 
him  certain  securities.  These  he  ultimately  satisfied  without  payment,  upon 
the  son's  acknowledging  receipt  of  their  amount  from  him  as  an  advancement 
from  his  mother's  estate.  The  auditor  and  court  found  in  favor  of  Mary  C. 
Stitt,  Jennie  E.  Dick,  and  other  children  of  Elizabeth  Skinner,  that  the  son 
was  estopped  by  such  acknowledgment  from  asserting  that  the  amount  so  re- 
ceived was  a  debt  due  to  his  father,  and  not  an  advancement  by  his  mother, 
from  which  he  appeals.  The  twelfth  finding  of  the  auditor  is  as  follows: 
**That,  in  the  year  1880,  Morrow  R.  Skinner,  Sr.,  employed  O.  C.  Bowers, 
Esq.,  an  attorney  of  the  Franklin  county  bar,  to  collect  the  interest  due  on 
the  $3,000  named  in  Paper  A,  and  to  collect  or  to  arrange  in  some  more  satis- 
factory way  the  $3,850  debt.  In  accordance  with  the  instructions  of  Morrow 
R.  Skinner,  Sr.,  0.  C.  Bowers,  Esq.,  called  upon  Stephen  M.  Skinner,  and  in- 
formed him  he  desired  a  new  judgment  note  for  the  83,850  debt.  Stephen 
M.  refused  to  give  a  new  judgment,  not  on  the  ground  that  the  debt  was  paid, 
but  he  refused  because  the  property  for  which  the  notes  and  papers  were  given 
never  belonged  to  his  father  at  all,  but  that  it  was  part  of  his  mother's  estate, 
and  that  his  fatlier  had  no  right  to  it.    Stephen  M.  finally  agreed  that,  if  his 
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father  would  not  seek  to  collect  any  of  the  money  from  him,  he  would  give 
bis  father  a  paper  or  receipt  acknowledging  he  had  received  from  him  six 
thousand  Ave  hundred  dollars,  on  account  of  his  share  of  his  mother's  estate.'* 
The  thirteenth  is  as  follows:  ''The  auditor  finds,  as  a  fact,  that  Morrow  R. 
Skinner,  6r.,  accepted  the  arrangement  proposed  by  his  son  Stephen  M.,  and 
acted  upon  it,  and  made  no  further  effort  to  collect  the  balance  of  the  98,850 
debt,  and  made  no  effort  to  collect  the  interest  due  on  the  $3,000  named  in 
paper," 

S.  ffepbumt  Jr„  and  William  Alexander,  for  appellant.  John  Stetoart, 
T.  M.  Mahon,  and  O.  C,  Bowers,  for  appellees.         • 

Per  Curiam.  An  examination  of  this  case  leaves  no  doubt  in  our  minds 
of  the  rectitude  of  the  conclusions  reached  by  the  learned  master  and  court  be- 
low. The  twelfth  and  thirteenth  findings  of  the  auditor  have  not  been  im- 
peached, and  they  settle  the  equitable  status  ot  the  appellant  with  reference 
to  his  mother^s  estate.  He  must  be  held  to  his  agreement  with  his  father. 
He  alleged  that  the  money  which  he  owed  the  latter,  in  whole  or  in  part,  came 
from  her  or  her  property;  and  this  seems  to  have  been  acquiesced  in  by  the 
elder  Skinner.  Hence  the  agreement  that  it  should  be  regarded  as  an  ad- 
vancement from  her  estate.  From  this  contract  he  cannot  now  be  justly  al- 
lowed to  escape  on  technical  constructions  which,  however  potent  they  might 
at  one  time  have  been  at  common  law,  cannot  be  entertained  in  a  court  of 
equity.    Appeal  dismissed,  and  decree  affirmed,  at  the  costs  of  the  appellant* 


(122  P«.  St.  358) 

Spangler  o.  Spanoler. 
(Supreme  Court  o/  PennsyhxmUi.    October  1, 1888.) 

Limitation  or  Actions— Aoknowlbdombnt  ow  Dbbt— Statsmbnts  to  Stbakobb. 

Hie  statement  of  a  debtor  to  a  stranger  that  he  bad  admitted  to  the  creditor  that 
he  owed  him,  and  had  promised  to  pay  him,  is  no  more  than  a  promise  to  pay  the 
debt  not  made  to  the  creditor  or  his  agent,  and  does  not  toU  the  statute.^ 

Error  to  court  of  common  pleas,  Adams  county. 

Action  by  Franklin  J  Spangler  against  Sarah  M.  Spangler,  executrix  of 
Emanuel  Spangler,  to  recover  a  debt.  Defense  of  statute  of  limitations. 
Judgment  for  plaintiff,  and  defendant  brings  error..  All  the  assignments  of 
error  are  to  the  admission  of  evidence,  and  the  charge  of  the  court  on  the  sub- 
ject of  admissions  of  defendant's  intestate  to  third  persons  that  he  had  ad- 
mitted to  plaintiff  that  he  owed  him,  and  had  promised  to  pay  him. 

Geo,  J  Benner  and  David  Wills,  for  plaintiff  in  error.  /.  C.  Neely,  for 
defendant  in  error. 

Green,  J.  The  proposition  that  a  promise  to  pay  a  debt,  otherwise  barred 
by  the  statute  of  limitations,  must  be  made  to  the  party  in  interest  or  his 
agent,  in  order  to  toll  the  statute,  has  been  definitely  settled  by  several  decis- 
ions  of  this  court.  In  Qillingham  v.  Qiltingham,  17  Pa.  St.  302;  Coulter. 
J.,  said:  "This  case  Is  ruled  by  Kyle  and  Wells,  decided  at  this  term,  the 
opinion  in  which  case  was  foreshadowed  by  dictums  in  Morgan  v.  Walton,  4 
Pa.  St.  321,  and  in  Christy  v.  Flemington,  10  Pa.  St.  129:  and  which  estab- 
lishes definitively  and  distinctly  that  a  promise,  to  take  the  case  out  of  the 
statute  of  limitations,  must  be  made  to  the  plaintiff  or  his  agent."  In  Ifc- 
Kinney  v.  Snyder,  78  Pa.  St.  497,  the  subject  was  fully  reviewed  by  our 
Brother  Paxson,  who  carefully  states  the  difference  between  our  own  deci- 

iln  general,  as  to  what  is  a  sufficient  acknowledgment  of  [a  debt,  or  promise  to  pay 
the  same,  to  remove  the  bar  of  the  statute  of  limitations,  see  Lange  v.  Cmthers,  (Tex.) 
S  S.  W.  Rep.  604,  and  note:  Vines  v.  Tift,  (Ga.)  7  S.  B.  Rep.  aJT,  and  note;  Stout  v. 
Marshall,  (Iowa,)  89  N.  W.  Rep.  806,  and  note. 
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stoiis  and  those  of  England  and  some  of  our  eister  states,  and  wbo  concluded 
his  observations  by  saying:  '*  A  promise  made  to  a  stranger  is  a  mere  decla- 
ration of  intention,  which  the  promisor  may  change  at  pleasure."  Oar  latest 
utterance  upon  this  subject  was  made.in  Croman  v.  Sttdh  119  Pa.  St.  91, 12 
Atl.  Bep.  812,  decided  February  27,  1888.  We  there  say:  "^It  is  settled  law 
that  the  promise  must  be  made  to  the  plaintiff  or  his  authorized  agent.  A 
promise  made  to  a  stranger,  who  has  no  interest  in  the  transaction,  does  not 
bind  the  promising  party."  This  is  enough.  We  think  it  should  be  under- 
stood now  that  this  is  the  law  of  our  state.  In  the  present  case  there  was  no 
testimony  showing  a  promise  or  aclsnowledgment  made  by  the  debtor  to  the 
creditor.  There  was  evidence  that  the  debtor  said  to  the  witness,  who  was 
a  stranger,  that  he  had  said  to  his  creditor,  who  was  his  son,  that  he  would 
pay  him,  and  it  is  argued  that  this  is  the  same  thing  as  proof  of  a  promise 
made  directly  by  the  debtor  to  the  creditor.  This,  however,  cannot  be  so  in 
any  point  of  view.  The  evidence  is  still  that  of  a  stranger  testifying  to  a 
conversation  with  himself,  and  not  with  the  creditor;  and  the  only  difference 
is  as  to  the  character  of  the  conversation.  In  the  one  case  the  declaration  of 
the  debtor  is  that  he  will  pay  the  debt,  and  this,  when  made  to  a  stranger, 
does  not  bind  the  debtor,  not  because  it  is  not  a  promise  of  a  sufficiently  defi- 
nite and  binding  character,  but  because  it  is  made  to  one  who  has  no  interest. 
In  the  other  case,  the  declaration  is  by  the  debtor  that  he  told  the  creditor  he 
would  pay.  This  is  no  higher  grade  of  promise  than  the  former,  and  the 
medium  of  proof  being  of  the  same  vicious  character  as  the  former,  to-wit,  a 
declaration  made  to  a  stranger,  its  effect,  as  establishing  an  obligation,  can 
be  no  greater.  We  are  of  opinion  that  the  declaration  received  in  evidence 
was  not  sufficient  to  toll  the  statute,  and  that  the  defendant's  first  point  should 
have  been  affirmed.  The  assignments  of  error  are  all  sustained.  Judgment 
reversed. 


(122  Pa.  St  877) 

Hoffman  v.  Hoke. 
(Supreme  Cowrt  of  PennsyVoanUu    October  1, 1888.) 

1.  Insurattoe-^-Inbusabus  Ihtbbsst^Absiokhbnt  or  Policy. 

Where  policies  of  life  inaurance  are  taken  for  the  benefit  of  assured's  Bons,  with 
her  full  knowledge  and  consent,  and  assi^ed  by  them  to  one  who  lias  no  interest 
in  assured'B  life,  though  as  to  such  assignee  the  policies  are  mere  wagers  and 
invalid,  they  are  not  wagers  as  to  the  sons,  and  they  only,  and  not  assixred's  ad- 
ministrator, can  sue  the  assignee  for  the  proceeds  of  the  poiiales. 

S.  SaMB— MlSRBFHSSBNTATIONB. 

Where  an  insurance  company  pays  a  life  policy  without  objecting  that  it  was  de- 
ceived as  to  the  health  of  assured,  such  objection  cannot  be  raised  by  the  adminia- 
trator  of  assured  in  an  action  agidnst  an  assignee  of  the  policy  for  the  proceeds. 

Error  to  court  of  common  pleas,  Dauphin  county;  J.  W.  Simonton,  Judge. 

Action  by  James  Hoffman,  administrator  of  Elizabeth  Bowerman,  against 
G.  W.  Hoke,  assignee  of  policies  of  insurance  upon  the  life  of  plaintiff's  in- 
testate, to  recover  the  proceeds  thereof.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  The  policies  were  for  the  benetit  of  asaored's  sons,  who  as- 
signed them  to  defendant.  Plaintiff  contended  that  they  were  procured  to  be 
issued  by  fraud  as  to  the  health  of  assured,  upon  the  companies  in  which  as- 
sured's  sons  and  defendant  participated. 

Mumma  c&  8?wpp  and  /.  C.  McAlamey,  for  plaintiff  in  error.  Letn  B, 
AlrUska.  for  defendant  in  error. 

GoKDON,  0.  J.  That  the  policies  which  constitute  the  foundation  of  this 
suit  were,  as  to  the  defendant,  mere  wagers  on  the  life  of  Elizabeth  Bower- 
man,  is,  from  the  evidence,  not  a  matter  of  doukit;  and,  this  being  assumed, 
the  ohly  question  which  remains  for  determination  is  the  right  of  the  admin- 
istrator of  Elizabeth  Bowerman  to  recover  the  proeeeds  of  these  policies  from 
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Hoke,  the  assignee  of  her  sons.  In  the  way  of  this  alleged  right  is  the  fact-^ 
a  fact  which  in  the  common  pleas  was  regarded  as  insuperable — that  these 
sons,  Emanuel  Bowerman  and  William  Bowerman,  appear  in  the  policies  as 
sole  beneficiaries;  and,  thej  having  a  direct  interest  in  her  life,  the  insur- 
ance as  to  them  was  no  wager,  for  there  was  no  infringement  of  the  rule  re- 
specting public  policy.  Their  assignments  to  Hoke  and  others  were  good  for 
nothing;  neither  was  the  agreement  made  with  Mrs.  Bowerman,  that  the 
policies  should  be  taken  out  on  the  percentage  plan,  valid,  since  no  one  but 
those  interested  in  the  preservation  of  her  life  could  acquire  valid  title  to  the 
proceeds  of  the  said  policies.  But  as  William  and  Emanuel  were  interested 
to  preserve  their  mother's  life  as  long  as  possible,  they  did  acquire  such  title; . 
and  we  cannot  see  how  they  can  now  be  deprived  of  it,  or  how  it  can,  with- 
out their  consent,  be  made  to  pass  to  their  mother's  estate.  This  point  seems  to 
be  ruled  by  two  cases,  which  we  find  reported  in  16  Wkly.  Notes  Gas.  186, 
189;  Wegman  v.  Smith  and  Kohr  v.  Wolf,  on  which  cases  the  court  below 
seems  to  have  based  its  judgment  in  the  pending  controversy.  In  the  one, 
Smith  and  wife  insured  the  life  of  the  latter,  and  the  policy  was  made  payable 
to  the  former,  and  he  at  once  assigned  the  policy  to  one  Sroyser,  who  in  turn 
assigned  to  Wegman.  These  assignees  paid  all  the  fees,  dues,  and  assess- 
ments. On  the  death  of  the  wife,  the  amount  due  on  the  assurance  was  paid 
by  the  company  to  Wegman.  Thereupon  Smith  brought  suit  against  him  for 
the  money  thus  received  by  him,  and  was  allowed  to  recover.  Here,  it  will 
be  observed,  the  plaintiff,  notwithstanding  his  assignment,  was  held  to  be 
entitled  to  the  proceeds  of  the  insurance,  and  the  assignment  was  treated  as 
void  and  of  no  account.  It  is  probable  that  the  whole  transaction  was  a  fraud 
on  the  insurance  company;  but,  even  if  so,  according  to  the  other  case  cited, 
(Kohr  V.  Wolf,)  the  defendant  €ould  not  have  availed  himself  of  that  fact  to 
defeat  the  plaintiff's  claim.  This  case  is  so  strongly  in  point  that  we  feel 
justified  in  making  a  brief  statement  of  it.  Wolf  took  out  three  policies  on 
his  life,  making  Kohr  the  beneficiary,  to  whom,  on  Wolf's  death,  the  policies 
were  paid.  Kohr  had  no  insurable  interest  in  the  assured  life.  Wolf's  ad- 
ministrator brought  suit  for  the  recovery  of  the  money  thus  paid  to  him,  and 
on  the  trial  in  the  court  below  the  defendant  offered  to  prove  ''that  Wolf 
asked  an  insurance  agent  to  obtain  certain  policies  on  his  life,  promising  to 
make  any  number  of  applications  that  the  agent  could  sell  at  the  rate  of  five 
dollars  a  thousand,  and  suggested  the  defendant  as  one  willing  to  take  some 
policies ;  that  the  defendant  agreed  to  take  policies  to  the  amount  of  $6,000;  and 
that  he  paid  decedent  $25  for  the  use  of  his  name,  and  all  subsequent  assess- 
ments to  the  society.  Objection  was  made  by  the  plai nti ff  to  this  offer.  The  ob- 
jection was  sustained,  and  the  court  directed  a  verdict  for  the  plaintiff.  On 
writ  of  error  to  this  court,  we  held  the  ruling  to  be  coirect,  for  the  reason  that 
the  defendant  could  not  avail  himself  of  a  fraud  on  the  insurance  company, 
and  that  otherwise  he  was  not  entitled  to  hold  the  proceeds  of  the  insurance 
as  against  the  estate  of  the  insured.  Now,  when  we  come  to  apply  the  prin- 
ciples here  established  to  the  case  in  hand,  we  find: 

1.  That  as  the  insurance  companies  are  not  complaining,  and  did  not  set  up 
the  fraud  against  them,  but  without  demur  paid  over  the  money  on  the 
policies,  all  that  part  of  the  evidence  which  involves  the  original  contracta 
between  the  contestant  parties  is  to  be  disregarded.  Neither  is  there  in  this 
an  infringement  of  public  policy,  for  there  is  no  doubt  that  a  company  may 
insure  the  aged,  sick,  or  dying;  hence,  if  it  does  not  set  up  such  insurance 
as  a  fraud  upon  Itself,  no  one  else  can  be  allowed  so  to  do. 

2.  Fraud  being  thus  put  out  of  the  case,  that  which  remains  is  the  question 
of  public  policy,  and  the  underlying  principle  of  that  policy  is  that  no  one  not 
interested  in  the  life  shall  have  the  benefit  of  the  insurance.  Public  policy* 
however,  stops  at  this  point;  for  whenever  it  is  found  that  the  beneficiary 
has  a  natural  or  commercial  interest  to  maintain  the  assured  life,  that  bar 
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disappears.  It  follows  that  as  Mrs.  Bowerman  had  an  insurable  interest  in 
her  own  life,  and  as  Hoke  had  no  such  interest,  her  administrator  might  re- 
cover, were  there  no  other  obstacle  in  the  way.  But  as  her  sons,  William 
and  £manuel.  had  also  such  interest,  there  was  clearly  nothing  in  their  way 
to  take  as  beneficiaries;  and,  as  public  policy  does  not  interfere  with  their 
rights  in  the  premises,  it  is  certain  that  her  estate  has  nothing  on  which  to 
maintain  suit.  If  it  were  allowed  to  recover,  it  must  recover  that  which  be- 
longs to  the  decedent's  sons.  It  is  true  that,  in  the  procuroment  of  the  policies, 
a  gross  fraud  was  perpetrated  on  the  insurance  companies ;  but  in  this  Eliza- 
beth Bowerman  was  not  defrauded.  All  that  was  done  was  done  with  her 
knowledge  and  consent,  and  neither  in  fact  nor  intention  was  she  imposed 
upon.  "She  agreed,"  says  Philip  Rebuck,  "in  casfe  the  boys  could  get  insur- 
ance, that  it  would  not  cost  them  anything;  she  said  they  were  too  poor, — they 
couldn't  afford  to  pay  for  the  insurance  policy;  and  then  I  suggested  the  per- 
centage plan,  and  she  agreed  that,  if  it  could  be  done  in  that  way,  she  was  per- 
fectly satisfied."  She  then  thus  consenting  that  her  sons  should  be  her 
beneticiai'ies,  and  the  rights  of  the  companies  not  being  involved,  we  cannot 
see  our  way  clear  to  reverse  the  court*  below  for  holding  that  they,  and  not 
the  administrator  of  their  mother's  estate,  were  the  only  parties  who  could 
maintain  suit  for  the  money  in  the  defendant's  bands.  The  Judgment  is  af- 
firmed. 


(122  Pa.  St.  S24) 

Unitbd  Brethren  Mut.  Aid  Soo.  v.  McDonald. 
(Supreme  Cov/rt  of  Pennsylvania.    October  1, 1888.) 

Insurance— INSURABLE  Interest— Step-Pather  and  Step-Son. 

A  step-son,  who  is  neither  a  creditor  of  his  step-father,  nor  responsible  for  his 
support,  nor  in  any  way  dependent  on  him,  has  no  Insurable  interest  in  the  step- 
father's life. 

Error  to  court  of  common  pleas,  Dauphin  county;  J.  W.  Simonton,  Presi- 
dent Judge. 

Action  by  Michael  McDonald  against  the  United  Brethren  Aid  Society  of 
Pennsylvania,  on  a  policy  of  insurance  issued  by  defendant  ou  the  life  of  Roger 
McDevitt.  The  application  directed  that  the  Insurance  was  to  be  paid  to 
plaintiff,  stating  therein  that  McDonald  was  the  step-son  of  the  applicant,  and 
tbat  McDonald  was  to  pay  all  dues  and  assessments.  It  appeared  upon  the 
trial  that  McDevitt  had  married  McDonald's  mother  when  she  was  a  widow; 
that  she  had  died,  and  the  beneficiary  had  been  married  and  living  in  his  own 
house  many  years  before  the  application  for  this  insurance  was  made.  The 
trial  court  submitted  it  to  the  jury  to  say  whether  the  policy  was  a  wagering 
policy.  Verdict  and  judgment  were  for  plaintiff,  and  defendant  brought 
error. 

Weiss  (ft  Gilbert  and  Fleming  cfe  MoCarrell,  for  plaintiff  in  errorv  Casp&r 
Dull,  for  defendant  in  error. 

Clark,  J.  This  suit  was  brought  on  a  policy  of  life  insurance,  issued  by 
the  United  Brethren  Mutual  Aid  Society,  etc.,  22d  March,  1882,  upon  the  life 
of  Roger  McDevit-t.  The  application  for  the  policy  provided  that  "the  cer- 
tificate of  membership  should  be  issued  in  favor  of  and  be  payable  to  Mi- 
chael McDonald,"  who  was  "to  pay  all  dues  and  assessment^?. ''  The  policy 
itself,  after  stating  that  Mr.  Roger  McDevitt  "had  paid  $24  as  his  annual 
payment,"  and  had  become  a  member  in  said  United  Brethren  Mutual  Aid 
Society  of  Pennsylvania,  etc.,  provides  that  "this  membership  entitles  Mi- 
chael McDonald,  his  heirs  and  assigns,  upon  the  death  of  said  Mr.  Roger  Mc- 
Devitt, to  $3,000. "  Had  Michael  McDonald  such  an  in  terest  in  the  life  of  Roger 
McDevitt  as  would  support  the  policy?  It  cannot  be  pretended  that  the 
mere  fact  that  McDonald  was  a  step-son  of  McDevitt  would  create  an  insur* 
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able  interest. .  2To  case  has  been  brought  to  our  notice  which  carries  the  rule 
to  that  extent.  It  is  a  rule  founded  in  public  policy,  and  is  of  general  appli- 
cation, that  the  contract  of  life  insurance  must  be  based  upon  an  interest  in 
the  subject  insured.  In  the  absence  of  an  insurable  interest,  the  policy,  hay- 
ing nothing  upon  which  to  operate,  must  be  regarded  as  a  mere  wager  upon 
human  life.  In  all  cases,  as  we  said  in  Corson's  Appeal,  113  Pa.  St.  445,  6 
AU,  Rep.  213,  there  must  be  a  reasonable  ground,  founded  in  the  relations  of 
the  parties,  either  pecuniary  or  of  blood  or  allinity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of  the  life  of  the  ihsured;  otherwise  the  con- 
tract is  a  mere  wager,  by  which  tlie  party  taking  the  policy  is  directly  inter- 
ested in  the  early  death  of  the  assured.  Such  policies,  having  a  tendency  to 
create  a  desire  for  the  event,  are,  independently  of  any  statute  on  the  subject, 
condemned  as  being  against  public  policy.  The  foundation  of  the  doctrine  is 
that  no  one  shall  have  a  benefit  of  any  kind  in  a  life  policy  who  is  not  pre- 
sumed to  be  interested  in  the  preservation  of  the  life  insured,  Gilbert  v. 
Moose,  104  Pa.  8t.  78.  Roger  McDevitt  was  married  to  McDonald^ s  mother, 
but  she  had  died  some  years  before  the  policy  issued.  McDonald  was  a  mar- 
ried man.  He  had  a  separate  home  and  family  of  his  own.  He  was  a  step- 
son, but  was  not  otherwise  related  to  McDevitt,  either  by  blood  or  marriage. 
Nor  was  he  a  creditor  of  McDevitt,  or  in  any  way  dt'pendent  upon  him,  or  re- 
sponsible for  his  support,  or  otherwise.  The  plaintiff  testifies  they  had  helped 
each  other  at  times,  but  that  McDevitt  owed  him  nothing.  He  says  that  he 
had  a  stroke  of  paralysis,  and  his  wife  got  him  to  take  out  the  policy  to  protect 
her  if  he  died.  She  thought  he  was  likely  to  die  first,  but  it  was  for  the  ben- 
efit of  whichever  lived  the  longest.  And  although  the  policy  states  that  the 
first  annual  payment  of  $24  was  paid  by  McDevitt,  the  plaintiff  unequivocally 
testified  that  he  paid  all  the  money  that  was  paid  on  it.  It  is  very  plain,  from 
all  the  t  stimony,  that  McDevitt  simply  suffered  the  use  of  his  name;  that  the 
insurance  was  effected  at  the  suggestion  of  McDonald,  or  McDonald's  wife* 
at  th 'ir  own  expense,  for  their  exclusive  benefit.  We  fail  to  discover  any  in- 
surabl(*  interest  Michael  McDonald  had  in  the  life  of  Roger  McDevitt.  There 
is  therefore  nothing  to  support  the  policy.  It  is  the  absence  of  this  insurable 
interest  which  gives  to  the  policy  the  character  of  a  wager  contract.  There 
can  arise  in  such  case  no  question  of  motive  or  good  faith.  Doumey  v.  Hoffer, 
16  Wkly.  Notes  Gas.  184.  The  rule,  applicable  alike  to  life  and  fire  insurance, 
rests  in  public  policy,  for  the  protection  of  human  life  and  property.  8toner 
V.  Line,  16  Wkly.  Notes  Cas.  187;  Association  v.  Norris,  8  Atl.  Rep.  638. 
The  motive  and  intentions  of  Michael  McDonald  may  have  been  good,  but  the 
fact  remains  that  he  had  no  interest  in  the  life  of  Roger  McDevitt;  and,  hav- 
ing no  such  interest,  as  we  said  in  Seigrisi  v.  Sehmoltz,  113  Pa.  St.  326,  6 
Atl.  Rep.  47,  the  sooner  that  life  was  extinguished  the  better  it  was,  in  a  pe- 
cuniary point  of  view,  for  the  beneficiary.  Whether  the  policy  was  taken  out 
for  the  purpose  of  a  wager  or  speculation, — that  is  to  say,  whether  or  not  this 
was  tlie  motive  and  intention  of  the  beneficiary  named  in  it» — under  the  cir- 
cumstances of  this  case  was  not  a  question  for  the  jury.  In  the  absence  of 
any  insurable  interest  whatever,  the  law  will  presume  this  to  be  so.  The 
judgment  is  reversed. 


Ck>MHONWBALTH  t>.  TOWANDA  WATER- WOBKS, 

iSv/preme  Court  of  PenneyVoania.    October  1, 1888.) 

1.  Watbb  CkncPAHiss— Fbanohisbs— Mi8n8BB--Ou8TEB— **Pdbb  Watbb." 

On  qtto  iparrofiUo  against  a  water  company  for  f ornishinK  hnpure  and  unwhole- 
some water,  judgment  of  ouster  is  properly  denied,  where  the  water  fnmished  is 
wholesome,  though  it  is  Impure.  The  word  '^ pure,"  in  the  act  Pa.  1874,  requiring 
water  oompanles  to  furnish  pure  water,  should  be  construed  to  mean  wholesome 
or  ordinarily  pure. 
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il  OOBPOBATIOXra— TBA3rOHTBS8--Hl8ITflBlt— Quo  WaULLKTO— JUBISDIOTIOIt 

Under  aot  Fa.  June  14, 1886,  f  2,  allowing  writs  of  quo  warranto  to  be  iMued  by 
courts  of  common  pleas  in  case  of  forfeiture  for  misuser  of  the  franchises  of  a  cor- 
poration within  the  county,  and  the  act  of  April  7, 1870,  {  1,  extending  the  jurisdio- 
tion  of  the  court  of  common  pleas  of  Dauphm  oountv  to  all  suits  by  the  common 
wealth  throughout  the  state,  the  latter  court  has  iurudlction  of  a  writ  of  quo  wa/r- 
rmUo  against  a  water  company  of  Bradford  county  for  furnishing  impure  and  un- 
wholesome water.  The  act  of  1874,  giving  a  remedy  to  any  citizen  usine  the  water, 
to  whom  pure  water  Is  not  furnished,  does  not  affect  the  remedies  of  the  common- 
\7oalth« 

Error  to  court  of  common  pleas,  Daaphin  county;  J.  W.  Simonton,  Judge. 

Information  in  the  nature  of  quo  warranto,  alleging  a  misuser  of  its  fran* 
chises  by  tlie  Towanda  Water-Works,  a  corporation  of  Bradford  county.  The 
Jary  returned  a  spiecial  verdict,  subject  to  the  reserved  questions  whether  the 
court  had  jurisdiction,  and  whether  the  verdict  warranted  a  judgment  of  ous- 
ter. By  act  of  June  14,  1836,  §  2,  (Bright.  Purd.  1408,)  **writs  of  quo  war- 
ranto  *  «  «  may  also  be  issued  by  the  several  courts  of  common  pleas, 
concurrently  with  the  supreme  eourt»  *  *  *  (4)  in  case  any  association  oi 
number  of  persons  shall  act  as  a  corporation,  or  shall  exercise  any  of  the  fran- 
chises or  privileges  of  a  corporation,  within  the  respective  county,  without 
lawful  authority;  (5)  in  case  any  corporation,  as  aforesaid,  shall  forfeit,  by 
misuser  or  non-user,  its  corporate  rights,  privileges,  or  franchises,  or  shall  do, 
suffer,  or  omit  to  do  any  act,  matter,  or  thing  whereby  a  forfeiture  thereof 
shall  by  law  be  created,  or  shall  exercise  any  power,  privilege,  or  franchise 
not  granted  or  appertaining  to  such  corporation."  Act  April  7, 1870,  g  !•  (P 
L.  57,)  provides  that  *'the  court  of  common  pleas  of  the  county  of  Dauphin  is 
hereby  clothed  with  jurisdiction  throughout  the  state  for  the  purpose  of  hear- 
ing and  determining  all  suits  *  *  *  in  which  the  commonwealth  shall 
be  the  party  plaintiff,  for  accounts,  *  *  *  and  all  other  causes  of  action, 
real,  personal,  and  mixed."  The  court  below  rendered  the  following  opinion 
^on  the  points  reserved,  (Simonton,  P.  J.:) 

"The  attorney  generaJ,  on  behalf  of  the  commonwealth,  presented  a  sug- 
gestion to  the  court,  setting  forth  the  fact  of  the  incorporation  of  the  com- 
pany defendant  under  the  act  of  1874,  §  34,  which  relates  to  the  incorpora- 
tion, powers,  and  duties  of  gas  and  water  companies;  and  averring  that,. under 
the  powers  conferred  on  it  by  such  incorporation,  it  had  from  time  to  time, 
up  to  the  time  of  the  filing  of  the  information,  furnished  such  of  the  inhabit- 
ants of  the  thorough  of  Towanda  and  vicinity,  as  chose  to  take  the  same,  with 
water;  with  the  further  allegation  '  that  the  water  so  as  aforesaid  conducted 
and  furnished  was  and  is  impure,  unwholesome,  und  polluted,  and  unfit  for 
use  by  the  said  inhabitants  and  public  generally,  and  injurious  and  danger- 
ous to  the  lives  and  health  of  the  said  inhabitants; '  and  claiming  a  forfeiture 
of  defendant's  corporate  rights  and  franchise^.  In  response  to  this  allega- 
tion, defendant  pleaded  *  that  the  water  so  supplied  by  it  is  pure,  wholesome, 
unpolluted,  and  fit  for  use  by  the  public  of  the  borough  of  Towanda  and 
county  of  Bradford  adjacent  thereto,  and  is  not  injurious  or  dangerous  to  the 
lives  and  health  of  the  said  inhabitants  of  said  borough  and  county. '  Whether 
there  were  any  other  pleadings  we  do  not  know,  but  the  case  was  tried  before 
a  jury  on  the  issue  raised  by  the  suggestion  and  pleas  as  above  cited.  The 
jury  found,  by  special  verdict,  that  the  water  furnished  by  the  defendants  *  was 
and  is  wholesome,  but  not  pure.'  We  are  asked,  on  this  verdict,  by  the  com- 
monwealth, to  enter  judgment  of  ouster;  and  by  the  defendant  to  enter  judg- 
ment for  it.  We  have  no  doubt  the  court  has  jurisdiction  of  the  cause.  But 
it  is  by  virtue  of  the  act  of  1836,  relating  to  the  writ  of  quo  warranto,  and 
the  act  of  1870  enlarging  the  jurisdiction  of  the  court  of  common  pleas  of 
Dauphin  county;  and  does  not  depend  at  all  upon  the  act  of  1874,  under  which 
water  companies  are  chartered.  That  act  gives  a  remedy  to  any  citizen  using 
the  water,  to  whom  pure  water  is  not  furnished,  bj  authorizing  him  to  apply 
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to  the  court  of  the  proper  county,  to  ^hlch  is  given  power  to  compel  the  cor- 
poration to  correct  the  evil  complained  of.  The  remedy  of  the  commonwealth 
is  neither  diminished  nor  enlarged  by  that  act;  and  the  substantial  question 
now  before  us  is  whether,  on  general  principles,  this  corporation,  chartered 
for  the  purpose  of  furnishing  water  to  the  citizens  of  Towanda  and  vicinity, 
has  forfeited  its  charter  by  furnishing  water  which  is  not  pure,  but  is  never- 
theless wholesome,  and  therefore  must  be  taken  to  be  not  injurious  or  danger- 
ous to  the  lives  and  health  of  said  citizens.  There  can  be  no  question  that 
judgment  of  ouster  may  be  rendered  against  a  corporation,  eitlier  for  a  non- 
user  or  a  misuser  of  its  corporate  powers.  But  a  forfeiture  will  not  be  de- 
clared for  every  failure  to  perform  its  duty.  The  failure  or  breach  of  duty 
must  be  substantial.  *  To  work  a  forfeiture,  there  should  be  something  wrong; 
and  not  only  a  wrong,  but  one  arising  from  willful  abuse  or  improper  neglect. 
*  *  *  There  must  be  an  abuse  of  trust  somewhat  of  such  a  nature  as 
would  render  a  trustee  liable  to  forfeit  his  station  on  complaint  of  his  cestui 
qvs  trust,  if  the  question  stood  in  the  relation  between  them.  Corporations 
are  political  trustees.  Have  they  fulfilled  the  purposes  of  their  trust,  or  acted 
in  good  faith  with  a  view  to  their  fulfilment?  is  the  question  to  be  asked 
when  they  are  called  on  to  forfeit  their  charters  either  for  acts  of  commission 
or  omission.'  Mr.  Justice  Co  wen  in  People  v.  Turnpike  Co.,  23  Wend.  286. 
The  act  of  1874  makes  it  the  duty  of  the  defendant  to  furnish  pure  water. 
The  jury  have  found  that  the  water  furnished  was  not  pure.  But  they  have, 
at  the  same  time,  found  that  it  was  wholesome.  If  wholesome,  it  cannot  be 
injurious  to  the  health  of  those  using  it.  The  finding,  as  a  whole,  must  be 
taken  to  mean  that  the  water  is  not  altogether  pure,  but  is  not  so  impure  as 
to  be  unwholesome.  The  jury  have  not  found  that  the  failure  to  furnish 
pure  water  was  willful .  Nor  were  they  asked  by  the  commonwealth  so  to  find. 
The  evidence  as  to  the  impurity  of  the  water  was  conflicting.  The  case  was 
not  argued  to  the  jury,  nor  were  any  instructions  asked  from  the  court.  The 
act  of  1874,  giving  a  remedy  to  the  citizen  to  compel  the  corporation  to  fur- 
nish pure  water,  does  not  oust  the  jurisdiction  of  this  court  on  behalf  of  the 
commonwealth.  But  it  does  provide  a  means  of  compelling  the  corpora- 
tion to  furnish  pure  water  if  it  can.  And  the  term  «  pure  '  cannot  be  taken 
in  an  .absolute  sense,  as  such  water  can  rarely,  if  ever,  be  found.  The  act  of 
1874  also  implies,  at  least,  tliat  a  failure  to  furnish  pure  water  is  not  ground 
of  forfeiture.  In  Attorney  General  v.  Railroad  Co.,  6  Ired.  456,  Chief  Justice 
RuFFiN  said:  'With  respect  to  the  duties  arising  by  implication  from  the 
nature  of  the  franchise,  and  the  interest  of  the  public  in  their  due  and  con- 
tinued performance,  we  should  be  incliwed  to  hold  that  only  such  acts  or  omis- 
sions would  be  destructive  of  the  charter  as  concern  matters  which  are  of  the 
essence  of  the  contract  between  the  state  and  the  corporation.*  We  are  not 
prepared  to  say  that  this  defendant,  by  failing  to  furnish  water  not  absolutely 
pure,  but  yet  wholesome,  without  any  willful  act  or  default  found  by  the  jury, 
has  committed  a  breach  of  the  essence  of  its  contract  with  the  state;  and,  in 
view  of  the  verdict  as  a  whole,  we  decline  to  enter  a  judgment  of  ouster.  It 
is  contended  for  the  commonwealth  that  the  finding  of  the  jury  that  the  water 
furnished  is  wholesome  should  be  treated  as  surplusage,  and  disregarded,  be- 
cause the  act  of  1874  does  not  make  use  of  this  word,  but  simply  requires  the 
corporation  to  furnish  •  pure '  water.  We  do  not  think  this  position  can  be 
sustained.  The  term  •  pure '  is  certainly  relative,  and  the  term  •  wholesome,' 
qualifies  the  impurity,  and  negatives  the  further  charge  in  the  suggestion  and 
writ  that  the  water  is  deleterious  to  health.  Nor  is  the  verdict,  as  a  whole, 
ambiguous.  It  simply  declares  that  the  water,  while  not  pure  in  the  ab- 
stract, is  not  so  impure  as  to  be  unwholesome.  In  the  absence  of  any  appli- 
cation to  the  court  of  the  proper  county  to  require  the  corporation  to  furnish 
water  less  impure,  and  of  any  finding  that  defendant  willfully  or  negligently 
failed  to  do  its  duty,  and  in  view  of  the  contradictory  character  of  the  evi- 
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dence  as  to  the  quality  of  the  water,  we  think  the  defendants  are  entitled  to 
a  judgment  in  their  favor  on  the  special  verdicti  and  we  therefore  direct  such 
judgment  to  be  entered." 

The  commonwealth  brings  error. 

John  F,  Sanderson,  Dep.  Atty.  Gen.,  and  W,  S,  Kirkpatrick,  Atty.  Gen., 

SJohn  N,  Calfff,  of  counsel,)  for  the  Commonwealth.    John  E.  Read  and  Si* 
as  W.  Pettit,  for  defendant  in  error'. 

Gordon,  C.  J.  If  the  term  "pure  water,"  as  found  in  the  act  of  1874,  is 
to  be  taken  in  the  absolute  sense,  then  is  that  act  absurd  and  useless;  for  we 
all  know  that  the  only  possible  way  to  obtain  pure  water  is  by  distillation. 
Water  is  an  absolvent  and  a  solvent,  so  that  it  can  neither  pass  over  the  earth 
nor  pass  through  the  atmosphere  without  contracting  impurity.  How,  then, 
could  the  Towanda  Water- Works  deliver  "pure  water"  to  the  inhabitants  of 
Towanda,  when  such  was  not  to  be  found  in  the  heavens  abov«  or  in  the 
earth  beneath?  But  even  comparatively  pure  water  is  hard  to  be  obtained  in 
large  quantities;  for  in  populous  sections  of  the  counti-y,  where  water- works 
are  mostly  needed,  neither  rivers  nor  smaller  streanis  can  be  kept  entirely 
clear  of  sewage.  Melting  snow  contaminates  them,  and  rains  till  them  with 
mud.  The  very  mountain  streams  are  not  free  from  pollution,  nor  even  the 
springs  that  flow  from  the  rocks.  These  are  matters  of  common  observation, 
and  we  do  not  need  experts  to  inform  us  of  them.  If  we  are  not  to  utterly 
frustrate  the  act  of  assembly,  we  must  construe  the  words  "pure  water"  to 
mean  wholesome, — ordinarily  pure.  We  must  use  it  as  it  is  used  by  the 
world  at  large,  and  not  in  its  abstract  or  chemical  sense.  It  is  only  in  this 
manner  that  we  can  reach  the  legislative  intent,  and  make  the  act  econom- 
ically valuable.  Under  this  rule,-^the  rule  of  sound  common  sense, — we  can 
entertain  no  doubt  of  the  rectitude  of  the  judgment  of  the  court  below.  The 
judgment  is  affirmed. 

(122  Pa.  St.  886)  

Commonwealth  v.  American  Dredging  Co. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Taxation— Situs  op  PsopERTY—CtoBPORATioNs— Stock  Invested  in  Dredge-Boats. 

That  portion  of  the  stock  of  a  Pennsylvania  corporation,  represented  by  dredges, 

tug-boat,  and  scows,  not  permanently  located  anywhere,  and  not  registered,  l>ut 

carried  from  state  to  8tat«  for  dredging  purposes,  is  taxable  in  Pennsylvania, 

though  the  boats  were  built  outside  the  state,  and  have  never  been  in  it 

Error  to  court  of  common  pleas,  Dauphin  county;  John  B.  MgPherson, 
Judge. 

The  American  Dredging  Company  is  a  corporation  of  the  state  of  Pennsyl- 
vania, chartered  by  act  of  April  9,  1867,  (P.  L.  956,)  with  power  "to  own, 
construct,  operate,  and  dispose  of  dredging-machines,  steam-tugs,  lighters, 
machinery,  and  appliances  for  the  improvement  of  harbors,  cliannels,  docks, 
and  water-courses."  Under  this  act,  and  a  supplement  of  March  28,  1873, 
(P.  L.  446,)  its  capital  stock  for  the  tax  year  ending  the  first  Monday  of  Novem- 
ber, 1886,  was  $495,000.  During  this  year  $^32,803.22  of  its  capital  stock 
was  invested  in  lands  and  buildings  in  the  state  of  New  Jersey;  $92,000 
thereof  was  invested  in  four  dredges,  which  were  built  outside  of  the  state  of 
Pennsylvania,  three  of  which  have  never  been  within  the  limits  of  the  state, 
and  the  fourth  of  which  had  never  been  within  its  limits  until  after  the  end 
of  the  said  year;  $6,000  thereof  was  invested  in  a  tug,  which  was  built  out- 
side of  the  limits  of  the  state  of  Pennsylvania,  and  which  was  not  within  its 
limits  during  said  year;  and  $88,500  thereof  was  invested  in  11  scows,  which 
were  built  outside  of  Pennsylvania  and  have  never  been  within  its  limits. 
During  the  said  year  the  said" real  estate  and  other  property  were  all  employed 
for  corporate  purposes  in  the  states  of  New  Jersey,  Maryland,  and  Virginia. 
The  trial  court  held  that  that  portion  of  the  capital  stock  of  the  defendant 
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which  is  invested  in  the  tug,  scows,  and  dredges  was  not  taxable  in  Pennsyl- 
vania, and  the  commonwealth  brought  error. 

W,  8.  Kirkpatrick,  Attj.  Gen.,  and  John  F.  Sanderson,  Dep.*  Atty.  Gen., 
for  the  Commonwealth.  /.  Warren  Couieon  and  Weiss  <&  Gilbertttor  defend- 
ant in  error. 

Paxson,  J*  The  court  below  correctly  held  that  the  defendant  company 
was  not  liable  to  taxation  upon  so  much  of  its  capital  stock  as  was  represented 
by  lands  and  buildings  situate  in  the  state  of  Kew  Jersey;  but  we  are  of  opin- 
ion that  the  learned  judge  erred  in  his  ruling  that  the  $92,000  of  said  stock, 
represented  in  the  form  of  dredges,  tug-boat,  and  the  11  scows,  conceding  that 
they,  or  at  least  a  part  of  them,  were  built  outside  the  state,  and  have  never 
been  within  it,  were  not  liable  to  taxation.  This  is  not  because  of  the  tech- 
nical principle  that  the  sittts  of  personal  property  is  where  the  domicile  of  the 
owner  is  found.  This  rule  is  doubtless  true  as  to  intangible  property,  such  as 
bonds,  mortgages,  and  other  evidences  of  debt.  But  the  better  opinion  seems 
to  be  that  it  does  not  hold  in  the  case  of  visible,  tangible,  personal  property, 
permanently  located  in  another  state.  In  such  cases  it  is  taxable  within  the 
jurisdiction  where  found,  and  is  exempt  at  the  domicile  of  the  owuer.  Goods 
and  chattels,  horses  and  cattle,  and  other  movable  property  of  a  tangible  or 
visible  character,  are  liable  to  taxation  in  the  jurisdiction  of  the  state  wherein 
the  same  are  and  are  ordinarily  kept,  irrespective  of  the  residence  or  domicile 
of  the  owner.  Legal  protection  and  taxation  are  reciprocal;  so  that  such  per- 
sonal property  and  effects  of  a  corporeal  nature,  or  that  may  be  handled  and 
removed,  as  receive  the  protection  of  the  law,  are  liable  to  be  taxed  by  the  law 
where  they  are  thus  protected.  Bor.  Int.  St.  Law,  204,  and  cases  there  cited; 
Potter,  Corp.  §§  189, 190;  Pierce,  R.  R.  472.  No  fault  is  found  with  this 
principle;  but  does  it  apply  to  the  facts  of  this  case?  It  must  be  conceded 
that  the  property  in  question  must  be  liable  to  taxation  in  some  jurisdiction. 
If  it  were  permanently  located  in  another  state,  it  would  be  liable  to  taxation 
there.  But  the  facts  show  that  it  is  i\ot  permanently  located  out  of  the  state. 
From  the  nature  of  the  business,  it  is  in  one  place  to-day  and  another  to-mor- 
row, and  hence  not  taxable  in  the  jurisdiction  where  temporarily  employed. 
It  follows  that,  if  not  taxable  here,  it  escapes  altogether.  The  rule  as  to  ves- 
sels engaged  in  foreign  or  interstate  commerce  is  that  their  sitiiSf  for  the  pur- 
pose of  taxation,  is  their  home  port  of  registry,  or  residence  of  their  owner,  if 
unregistered.  Car  Co.  v.  Twombly,  29  Fed.  Rep.  660;  Hays  v.  Steam'Ship 
Co,^  17  How.  596.  These  vessels,  if  they  may  be  so  called,  are  not  registered. 
Hence  their  situs  for  taxation  is  the  domicile  of  the  owners.  This  rule  must 
prevail,  in  the  absence  of  anything  to  show  that  they  are  so  permanently  lo- 
cated in  another  state  as  to  be  liuble  to  taxation  under  the  laws  of  that  state. 
Judgment  reversed,  and  Sk  procedendo  awarded. 


(122  Pa.  St.  872) 

Clatjseb  et  al.  v.  Pattebson  et  ah 
(Supreme  Cowrt  of  PennsyVoamUu    October  1, 1888.) 

1.  TBIAIt— VeKDIOT— MODITIOATION  BY  COUKT, 

When  the  bona  fides  of  the  acquisition  of  certain  animals  is  submitted  to  the 
jury,  with  a  charge  that  the  increase  follows  the  dam,  a  verdict  finding  the  dams 
for  defendants  and  the  increase  for  plaintifFs  may  be  set  aside,  but  the  court  can- 
not remodel  the  verdict  so  as  to  give  the  increase  also  to  defendants. 
8.  Execution— -C1.AIM8  by  Thibd  Pabties— TBiAir— Vbbdiot. 

On  a  feigned  issue  for  property  levied  on  by  defendants  as  the  properly  of  pU^n- 
tiff^B  husband,  where  verdict  is  for  plaintiff  for  all  but  two  articles,  it  is  proper  to 
strike  out  a  valuation  placed  on  the  husband's  Interest  in  the  two  articles. 

Error  to  court  of  common  pleas,  Fulton  county;  William  MoLban>  Prea* 
ident  Judge. 
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Action  by  Jacob  Glauser  and  Elizabeth  Olaaser,  his  wife,  against  D.  H. 
Patterson*  George  W.  Skinner,  Joseph  B.  Mellott,  Wilson  Souders,  and  J.  & 
F.  Poffenbarger,  to  test  the  ownership  of  certain  personal  property.  There 
was  a  judgment  for  defendants,  and  plaintiffs  bring  error. 

J.  Nelson  Biper  and  W.  U.  Brewer^  for  plaintiffs  in  error. 

WiiiLiAU8»  J.  The  proceedings  in  this  case  were  under  a  feigned  issue  to 
determine  the  title  of  the  several  articles  of  personal  property  levied  on  by 
the  sheriff  as  the  property  of  Jacob  Ciauser.  The  claimant  was  the  wife  of 
the  defendant  in  the  writs.  She  asserted  a  title  in  her  own  right  to  ail  the 
property  levied  on,  which  consisted  of  the  following  farm  stoci:,  viz.:  20 
sheep,  8  head  of  cattle,  8  horses,  and  8  hogs.  The  testimony  is  not  printed 
in  the  paper  books;  but  the  learned  judge  before  whom  the  case  was  tried  has 
incorporated  some  portions  of  it  in  his  charge  to  the  jury.  From  this  we  learn 
that  two  articles,  viz.,  the  Parker  mare  and  the  Peebles  cow,  were  claimed  by 
purchase,  while  the  others  were  claimed  by  gift,  and  as  the  increase  of  the 
Peebles  cow  and  the  articles  acquired  by  gift.  The  title  to  the  sheep  the  claim- 
ant states  thus:  *' Jn  the  spring  of  1873  my  father  gave  me  a  lamb.  I  kept  it, 
and  it  increased,  and  these  20  sheep  in  controversy  I  raised  from  the  lamb  my 
father  gave  me."  To  the  hogs  she  makes  her  title  in  this  way:  ''I  always 
owned  hogs.  He  [Clauser]  traded  the  one  I  had  to  Dr.  Mollet.  I  did  not  want 
her.  Jake  traded  her  off,  and  got  another."  This  other  and  its  brood  make 
the  eight  hogs  levied  on.  Five  head  of  the  cattle  were  alleged  to  be  descended 
from  the  Peebles  cow,  and  two  otiiers  from  a  cow  given  to  the  claimant  by 
her  mother-in-law;  while  two  of  the  horses  were  claimed  as  descended  from 
a  mare  that  had  been  given  to  her  by  one  of  her  husband's  creditors,  who  had 
bought  it  at  a  sheriff's  sale  of  her  husband's  goods.  The  court  submitted  the 
bona  ftdes  of  the  acquisition  of  the  original  lamb,  cow,  and  other  articles  to 
the  jury,  with  the  instruction  that  the  increase  would  follow  the  owner- 
ship of  the  dam.  '*The  court  assumes  the  responsibility,"  says  the  learned 
judge,  "for  this  instruction,  and  you  are  to  raise  no  question  as  to  the  law  on 
the  subject.  When  the  wife  owns  the  dam,  the  ewe.  the  sow,  the  cow,  or  the 
mare,  she  is  entitled  to  all  the  young."  Under  this  instruction,  the  jury 
found  the  claimant  to  be  the  owner  of  all  the  articles  levied  on,  except  the 
Parker  mare  and  the  Peebles  cow.  The  jury  carried  the  doctrine  jpar^t^  aeq- 
uitur  ventrem  beyond  the  court's  exposition  of  it;  and,  while  unable  to  find 
that  the  claimant  had  more  than  a  fractional  interest  in  the  Peebles  cow, 
they  gave  the  five  head  of  cattle  descended  from  her  to  the  claimant,  and  put 
a  money  value  upon  the  husband's  interest  in  this  remarkable  animal.  This 
verdict  was  rendered  in  October,  1887.  In  April,  1888,  the  court  modified 
the  verdict,  by  striking  opt  the  value  put  upon  the  husband's  title  to  the  Par- 
ker mare  and  the  Peebles  cow,  and  by  transferring  the  progeny  of  the  Pee- 
bles cow  to  the  defendants,  who  were  found  to  be  entitled  to  the  cow.  This 
action  is  assigned  for  error.  So  far  as  the  order  of  the  court  below,  striking 
out  the  valuation  put  on  the  husband's  title,  is  concerned,  we  think  it  was 
clearly  right.  The  legal  effect  of  the  verdict  was  in  favor  of  the  defendants 
for  the  Pai±er  mare  and  the  Peebles  cow,  and  for  the  plaintiff  for  the  other 
articles  levied  on.  This  verdict,  if  mistaken,  or  for  any  other  reason  errone- 
ous, in  the  opinion  of  the  court  below,  should  have  been  set  aside;  but  to  take 
articles  which  the  jury  found  to  belong  to  one  person,  and  transfer  them  to 
another,  in  accordance  with  what  the  judge  may  regard  as  the  logical  neces- 
sities of  the  situation,  is  not  to  mould,  but  to  make,  a  verdict.  The  power  of 
a  judge  to  put  a  verdict  into  form,  so  as  to  make  it  express  the  real  finding 
of  the  jury,  is  well  settled.  It  has  been  exercised  in  many  cases,  among 
which  are  Keen  v.  Hopkins,  48  Pa.  St.  445;  Beatee  v.  Rettallick,  23  Pa.  St. 
288;  Roddy  v,  Harah,  62  Pa.  St.  129;  Watkina  v.  Attsoeiation,  97  Pa.  St.  514. 
In  this  case  the  lury  intended  to  Kive  the  increase  of  the  Peebles  cow  to  the 
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claimant.  This  action  was  not  in  accordance  with  the  directions  of  the  learned 
judge,  and  for  that  reason  it  might,  with  propriety,  have  been  set  aside;  but, 
if  left  to  stand  as  the  verdict,  the  power  of  the  judge  extended  only  to  put- 
ting it  in  legal  form.  If  the  judge  could  transfer  the  five  head  of  c<ittle  from 
the  claimant  notwithstanding  the  verdict  rendered  by  the  jury,  and  in  order 
to  make  the  verdict  conform  to  his  views  of  what  the  jury  should  have  found, 
it  is  not  easy  to  see  why  he  might  not  transfer  the  sheep  and  the  other  arti- 
cles, if  in  his  opinion  the  claimant  had  not  made  out  a  good  title;  and  thus 
amend  the  claimant's  verdict  off  the  record,  and  enter  judgment  in  favor  of 
the  defendants  on  a  verdict  of  his  own  finding.  So  much  of  the  order  of 
April  24,  1888,  as  transfers  to  the  defendants  the  progeny  of  the  Peebles  cow, 
is  set  aside;  and  judgment  is  now  entered  on  the  verdict  in  favor  of  the  de- 
fendants for  the  Parker  mare  and  the  Peebles  cow>  and  for  the  plaintiff  for 
all  the  other  articles  enumerated  in  the  levy. 


(122  Pa.  St  154) 

Appeal  of  ScRANTON  Electrio  Light  So  Heat  Go. 
(Supreme  Court  of  Pennsylvcmia.    October  1, 1888.) 

1.  Corporations— Franchises— Equitable  Protection — Public  Policy. 

A  company  having  the  exclusive  right  to  furnish  a  city  with  electric  light  and 
heat,  which  allows  its  stock  to  be  purchased  by  the  president  of  the  gas  and  water 
company  operating  in  the  same  city  for  the  purpose  of  destroying  competition,  and 
which  is  operated  in  the  interest  of  the  latter  company,  is  guilty  of  a  fraud  on  the 
public,  and,  as  equity  deals  only  with  conscionable  demands,  is  not  entitled  to  have 
another  company  restrained  from  furnishing  the  city  with  electric  light  and  heat. 

2.  Same— Statutes— Construction. 

Act  Pa.  1874,  S  84,  cl.  8,  defining  the  rights  of  "companies  incorporated  ♦  ♦  ♦ 
for  the  manufacture  of  gas,  or  the  supply  of  light  to  the  public  by  any  other  means, " 
and  conferring  upon  sucn  compahies  power  to  enter  upon  public  streets  for  the  pur- 

Sose  of  laying  pipes,  but  not  for  the  purpose  of  erecting  poles  and  placing  wires, 
oes  not  embrace  electrio-light  companies. 

Appeal  from  court  of  common  pleas,  Lackawanna  county;  Alfred  Hand, 
Judge. 

Bill  by  the  Scranton  Electric  Light  &  Heat  Company  to  restrain  the  Scran- 
ton  Illuminating  Heat  &  Power  Company  from  furnishing  electric  light  to 
the  city  of  Scranton.  From  an  order  discharging  the  rule  to  continue  the 
preliminary  injunction  plaintiff  appeal^. 

W.  H,  Jessup,  for  appellant.    Robert  Snodgrasst  for  appellee* 

Gordon,  C.  J.  The  Scranton  Electric  Light  &  Heat  Company,  which,  in 
the  case  in  hand,  seeks  to  restrain  the  defendant  from  furnishing  electric 
light  to  the  citizens  of  Scranton,  was  chartered  on  the  20th  of  May,  1884,  un- 
der the  act  of  the  29th  of  April.  1874,  '*for  the  purpose  of  furnishing  light 
and  heat  to  the  city  of  Scranton  and  suburbs,  and  the  inhabitants  thereof. " 
Soon  after  the  organization  of  this  company  the  stock  thereof  was  purchased 
by  the  president  of  the  gas  and  water  company,  in  order,  as  the  counsel  for 
the  appellant  alleges,  "that  the  two  companies  might  work  in  harmony,  and 
furnish  all  the  facilities  demanded  by  the  public  for  light  without  that  ru- 
inous competition  which  might  prove  disastrous  to  both. "  In  other  words, 
the  gas  company  effectually  anticipated  and  prevented  a  competition,  that 
might  have  proved  highly  beneficial  to  the  community,  by  securing  the  stock 
of  its  rival.  Of  course,  if  this  were  done  for  a  legitimate  purpose,  and 
that  purpose  had  been  faithfully  carried  out,  no  seiious  objection  could  be 
taken  to  it.  But,  unfortunately  for  the  plaintiff's  case,  the  master  has  found 
that  neither  in  design  nor  execution  was  that  purpose  originated  or  carried 
out  for  the  welfare  of  any  one  but  the  company.  He  finds  "that  from  the  1st 
of  July,  1884,  until  the  commencement  of  this  suit,  the  business  of  the  com- 
pany was  managed  wholly  in  the  interest  of  the  Scranton  Gas  &  Water  Com- 
pany, not  with  a  desire  and  effort  on  part  of  its  management  to  encourage 
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the  use  of  electric  light,  and  to  furnish  the  best  and  cheapest  light  practica- 
ble, but  with  the  intention,  as  far  as  practicable,  to  restrict  the  use  of  electric 
light  for.the  benefit  of  the  said  gas  and  water  company,  and  depending  upon 
the  supposed  exclusiveness  of  the  plaintiff's  franchise  for  protection  against 
dompetition."  This  finding  is  sustained,  not  only  by  the  oral  testimony,  but 
by  the  results.  When  W.  VV.  Scranton,  the  president  of  the  gas  and  water 
company,  took  charge  of  the  electric  light  company,  it  had  already  secured 
subscriptions  for  64  arc  lights;  but  within  a  year  thereafter  the  number  of 
those  lights  was  reduced  to  14,  and  up  to  the  time  of  the  establishment  of 
of  the  new  company  that  number  was  never  increased  so  much  as  to  exceed 
20.  This  result  seems  to  have  been  occasioned  by  a  change  in  the  method  of 
furnishing  the  electricity,  which  produced  an  Increase  of  cost,  and  also  by  a 
reduction  in  the  price  of  gas.  This  latter  result,  being  beneficial  to  con- 
sumers, not  only  could  not  be  complained  of,  but  prima  facie  might  be  re- 
garded as  the  cause  of  the  falling  off  of  the  demand  for  electric  lights.  This 
explanation  appears,  however,  from  subsequent  events,  to  be  fallacious;  for, 
since  the  establishment  of  the  competing  company,  the  plaintiff  has  secured 
contracts  for  230  arc  lights,  and  the  defendant  has  placed  100  lights  of  the 
same  character,  together  with  4,000  incandescent  lights.  It  is  thus  obvious 
that  by  the  operation  of  the  plaintiff  the  citizens  of  Scranton  were  purposely 
deprived  of  a  valuable  source  of  illumination  without  any  corresponding  ben- 
efit. Now,  the  primary  object  of  the  institution  of  a  corporation  is  the  public 
welfare,  and  the  interest  of  the  stockholders  is  but  secondary.  Hence  the 
willful  frustration  of  that  intention  by  the  act  of  a  company  is  a  fraud  on  the 
public,  and  the  corporation  perpetrating  it  is  entitled  to  no  equitable  consid- 
eration. According  to  the  finding  of  the  master,  of  this  kind  of  fraud  the 
complainant  has  been  clearly  guilty.  It  has  become  the  mere  instrument  in 
the  hands  of  the  gas  and  water  company  to  deprive,  by  false  pretense,  the 
city  and  citizens  of  Scranton  of  a  very  useful,  if  not  absolutely  necessary, 
commodity.  How,  then,  can  it  stand  in  a  court  of  equity?  It  is  to  no  pur- 
pose to  say  that  its  charter  cannot  be  attacked  in  this  collateral  proceeding. 
No  one  is  attacking  its  charter,  but  it  cannot  interpose  that  charter  as  a  cover 
for  its  own  fraud. 

It  has  appealed  to  the  equitable  side  of  the  court  to  suppress,  for  its  own 
benefit,  a  competition  that  has  arisen  from  its  neglect  of  a  charter  duty;  and, 
without  touching  upon  its  legal  rights  or  legal  remedies,  this,  we  think,  can- 
not be  done.  Chancery  deals  only  with  conscionable  demands;  and  with  those 
that  are  unconscionable,  whether  through  fraud  or  mere  neglect,  it  will  have 
nothing  to  do.  Therefore,  without  further  comment,  we  might  afiirm  the  de- 
cree ot*  the  common  pleas;  but,  as  there  is  another  important  question  in- 
volved in  the  case,  we  cannot  properly  pass  it  without  comment.  Under  the 
third  clause  of  the  thirty-fourth  section  of  the  act  of  1874  the  plaintiff  claims 
the  exclusive  right  to  furnish  the  city  of  Scranton  and  its  inhabitants  with  elec- 
tric lights.  This  claim  may  be  regarded  as  sound  if,  in  fact,  the  said  section 
does  include  electric  lighting,  but  not  otherwise.  Did  the  legislature  intend  to 
embrace  electric  lighting  in  the  language,  ** companies  incorporated  under  the 
provisions  of  this  statute  for  the  supply  of  water  to  the  public,  or  for  the  man- 
ufacture of  gas,  or  the  supply  of  light  or  heat  to  the  public  by  any  other 
means. "  Before  answering  this  question,  we  must  call  attention  to  what  has 
heretofore  been  regarded  as  an  unalterable  rule;  that  Is,  that  a  legislative 
grant  to  a  corporation,  of  exclusive  privileges,  is,  as  said  by  Mr.  Justice 
Gkeen  in  Emerson  v.  Com,,  108  Pa.  St.  Ill,  to  be  construed  'most  strictly, 
and  we  may  add  that  every  Intendment  not  obviously  in  favor  of  the  grant 
must  be  construed  against  it.  Monopolies  are  favorites  neither  with  courts 
nor  people.  They  operate  in  restraint  of  competition,  and  are,  hence,  as  a 
rule,  detrimental  to  the  public  welfare;  nor  are  they  at  all  allowable  except 
where  the  resultant  advantage  is  in  favor  of  the  public,  as,  for  instance,  where 
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a  water  or  a  gas  company  could  not  exist  except  as  a  monopoly.  Applying, 
then,  the  rule  here  stated  to  the  case  in  hand,  we  cannot  pronounce  the  con- 
clusion of  the  master  and  court  below  to  be  erroneous.  In  the  case  above 
cited,  the  sharpest  technicality  of  construction  was  adopted  in  order  to  defeat 
the  extravagant  demand  of  the  corporation  claiming  the  exclusive  privilege 
to  furnish  the  city  of  Pittsburgh  with  natural  gas  for  the  purposes  of  fuel. 
But  in  the  case  before  us  it  is  apparent  that  the  legislature  did  not,  in  the 
making  of  the  act  of  1874,  intend  to  embrace  lighting  by  electricity.  It  is 
true  that  the  language  of  this  statute  seems,  at  first  sight,  to  be  broad  enough 
to  embrace  all  methods  of  lighting  and  heating  then  known,  or  that  might 
thereafter  become  known;  yet,  we  suppose,  it  will  not  be  contended  that  the 
intention  was  to  grant  to  this  company  the  exclusive  privilege  of  furnishing, 
to  the  citizens  of  Scranton,  coal,  wood,  oil,  and  other  well-known  and  ordi- 
nary materials,  for  lighting  and  heating.  Not,  indeed,  that  the  law-makers 
could  not  have  conferred  such  power,  but  because  it  is  not  probable  that  they 
intended  to  confer  a  power  so  unreasonable.  It  is  therefore  obvious  that  we 
must  consult,  not  only  the  letter  of  the  act,  but  also  the  intention  of  its  makers. 
If,  however,  it  was  designed  to  embrace  a  method  of  lighting  by  electricity, 
a  method  not  then  in  use  for  economic  purposes,  it  is  remarkable  that  the 
means  necessary  for  its  proper  distribution  were  not  provided  for.  Under  the 
thirty-fourth  section  of  the  act,  the  only  one  upon  which  the  plaintiff  relies' 
for  its  exclusive  right,  there  is  no  power  conferred  to  enter  upon  the  public 
streets  for  the  erection  of  poles  and  placing  of  wires,  the  privilege  of  so  enter- 
ing being  confined  to  the  laying  of  pipes  only.  From  this  it  is  clear  that  the 
legislature  had  in  mind,  not  a  then  unknown  process  of  public  lighting  and 
heating,  but  a  process  involving  the  use  of  gas,  or  some  similar  material,  for 
the  distribution  of  whicli  pipes  only  are  necessary.  Having  thus  ascertained 
the  intention  of  the  law-making  power  at  the  time  of  the  passage  of  the  act 
of  1874,  we  cannot  agree  to  extend  the  franchises  of  the  plaintiff  by  construc- 
tion, but  are  willing  rather  to  concur  in  the  decree  of  the  court  below,  because 
the  right  so  claimed  not  only  may  be,  but  has  proved  to  be,  detrimental  to 
the  public  welfare.  The  decree  of  the  court  below  is  affirmed,  at  costs  of  ap- 
pellant. 


(122  Pa.  St  306) 

Ck)HHONW£ALTU  V,  SUSQUEHANNA  &  D.  B.  B.  CO. 

{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

RAJI.ROAD  CoMFANiBs— Bonds  and  MoBTaAass— Coupons— Ezbcution  Balb  of  Pban- 

0HI8B. 

Where  the  property  and  franchises  of  a  railroad  companyf  covered  by  a  mortgage 
running  to  trustees,  are  sold  under  a  judgment  obtained  for  interest  on  bonds  se- 
cured by  the  mortgage,  the  purchaser  takes  only  the  equity  of  the  company^  and 
the  lien  of  the  mortgage  is  not  divested.  Act  Pa.  April  7, 1870,  authorizing  seizure 
and  sale  of  the  rights  and  franchises  of  a  corporation,  but  declaring  that  the  title 
of  the  purchaser  shaU  be  clear  from  all  incumbrances,  except  any  mortgage  exist- 
ing thereon  at  the  time  of  the  levy,  does  not  alter  the  rule. 

Error  to  court  of  common  pleas*  Dauphin  county. 

H.  Trumbore,  for  the  Commonwealth,    F,  Jordan,  for  defendant  in  error. 

Williams,  J.  This  case  involves  the  title  of  the  defendant  company  to 
franchises,  right  of  way,  and  other  property  of  the  Pennsylvania  So  New  Eng- 
land Railroad  Company.  The  facts  on  which  the  controversy  arises  are  as 
follows:  On  the  5th  May,  1880,  the  Pennsylvania  &  New  England  Bailroad 
Company  was  organized  under  the  general  railroad  laws  of  the  commonwealth. 
What  became  of  its  capital  stock  if  it  was  honestly  organized,  or  in  what 
manner  the  laws  were  evaded  if  it  was  not,  are  subjects  upon  which  the 
paper  books  afford  no  light;  but  on  the  1st  June,  about  as  soon  as  the  blanks 
could  be  prepared,  the  company  issued  coupon  bonds,  payable  in  1900,  to  the 
amount  of  ^1, 100,000.    The  interest  was  payable  semi-annually  on  the  Ist 


Digitized  by 


Google 


Pa«]  COMMONWBALTB   V.  8U8QUBBAKKA  A  D.  B.  R.  CO.  449 

days  of  June  and  December.  To  secure  the  payment  of  theee  bonds,  with 
their  interest*  the  company  executed  a  mortgage,  to  trustees*,  covering  their 
corporate  franchises,  right  of  way,  and  other  property,  with  the  usual  cove- 
nants and  stipulations,  among  which  was  the  following  provision:  *'If  de* 
fault  be  made  in  the  payment  of  any  of  the  said  coupons  or  installments  of 
interest  as  aforesaid,  for  a  period  of  one  year,  it  shall  be  the  duty  of  the  trus- 
tees, or  the  survivors  of  them,  or  their  successors,  upon  the  written  request 
of  the  holders  of  lands  upon  which  interest  shall  remain  unpaid,  representing 
bonds  to  the  amount  of  three  hundred  thousand  dollars  ($300,000)  tbeire  ou£ 
standing,  to  sell  and  dispose  of  said  mortgaged  premises;  *  *  *  the  eq- 
uity of  redemption  being  hereby  waived  and  released  on  the  part  of  said  com« 
pany,  and  full  authority  to  sell  aa  aforesaid  being  vested  in  said  trustees;  and 
apply  the  proceeds  of  said  sale  to  the  payment  and  satisfaction  of  the  princi- 
pal and  interest  in  stild  bonds."  On  the  1st  June,  1881,  just  one  year  from 
this  date,  the  company  made  default  in  the  payment  of  the  interest  on  their 
bonds,  and  have  remained  in  default  ever  since.  Such  is  the  sugges.ive  story 
of  this  corporation,  save  only  that  it  does  appear  that  enough  of  the  funds 
of  the  company  were  devoted  to  corporate  purposes  to  build  one  mile  and 
one-sixth  of  a  mile  out  of  the  107  miles  of  the  main  line  projected  by  it. 
The  defendant  company  claims  title  to  the  franchises  and  property  of  the 
Pennsylvania  &  New  England  Bailroad  Company,  by  means  ot  a  sheriff's 
sale  founded  upon  a  judgment  for  unpaid  interest  on  18  of  the  coupon  bonds. 
It  appears  that  on  the  8d  June,  1881,  after  the  d«*fanlt  in  payment  of  the 
Interest,  Frederick  Baker  became  the  owner  of  18  bonds,  for  81,000  each, 
and  on  the  next  day  brought  suit  upon  the  unpaid  coupons  in  tht)  common 
pleas  of  Philadelphia.  After  service  of  the  summons  upon  the  company,  he 
obtained  judgment  by  default,  on  the  25th  of  the  same  month,  for  $524.25 
and  costs.  A  writ  of  ft,  fa,  was  issued  on  the  27th,  and  returned  demand 
made,  etc.,  by  the  sheriff  on  same  day.  A  few  days  later  an  exemplified  copy 
of  the  judgment  and  subsequent  proceedings  was  tiled  in  Lehigh  county,  and 
ft.  fa,  issued  thereon,  by  virtue  of  which  the  sheriff  levied,  and  on  the  18th 
July  sold  D.  Kilgue  the  franchises,  right  of  way,  and  property  bound  by  the 
mortgage  for  $600.  About  four  weeks  later  the  defendant  company  was  or- 
ganized, and  became  the  holders  of  the  title  which  Kilgue  acquired  by  the 
sheriff's  sale,  and  now  claims  to  be  legally  invested  with  the  franchises  oriff- 
inally  granted  to  the  Pennsylvania  &  Kew  England  Bailroad  Compimy.  The 
position  of  the  defendant  is  that  the  judgment  on  which  the  sale  to  Kilgue 
was  made  was  obtained  for  interest  upon  lM)nds  which  were  part  of  the  mort- 
gage debt,  and  that  a  sale  upon  such  a  judgment  divested  the  lien  of  the  mort- 
gage, and  vested  an  unincumbered  title,  to  all  the  property  sold,  in  the  sheriff's 
vendee,  under  the  act  7th  April,  1870*  The  learned  judge  of  the  court  below 
adopted  tliis  view  of  the  case,  and  applied  the  rule  in  Fierce  v.  PotUr,  7 
Watts,  475,  to  the  sale  by  the  sheriff  of  Lehigh  county  under  which  the  de- 
fendant claims.    This  ruling  is  the  error  assigned. 

In  Pierce  v.  Potter  a  bond  and  mortgage  had  been  taken  in  the  usual 
form  by  a  creditor.  When  a  default  in  payment  occurred,  the  creditor,  in- 
stead of  proceeding  by  ecLfa,  on  his  mortgage,  caused  judgment  to  be  en- 
tered on  the  bond,  and  proceeded  to  levy  and  sell  the  land  hound  by  the  mort- 
gage by  process  issued  upon  the  judgment  so  entered.  It  was  .struck  down 
to  the  plaintiff,  the  mortgagee,  for  less  than  the  amount  due  on  mortgage. 
The  mortgagor  notified  the  plaintiff  to  eater  satisfaction  on  the  mortgage, 
which  he  declined  to  do,  and  suit  was  brought  by  the  mortgagor  for  such  re- 
fusal. It  was  held  in  that  case  that  while  the  sale  of  the  land  for  less  than 
was  due  might  not  extinguish  the  debt,  it  did  extinguish  the  lien  of  the  mort- 
gage, and  the  purchaser  took  all  the  title  the  defendant  bad  in  the  land,  free 
from  all  incumbrances  suffered  by  him.  This  rule  has  been  followed  in  later 
cases*  and  is  well  settled.  If  this  caso  comes  fairly  under  its  operation^  the 
v.l5A.no.9— 29 
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Judgment  of  the  court  below  must  be  affirmed;  but  there  Is  ro<$m  to  distfn^ 
guish  broadly  between  a  mortgage  of  land  in  the  common  form  anda  mort* 
gage  of  the  franchises  and  right  of  way  of  a  railroad  company  like  the  one 
now  before  us.  In  the  former,  the  bond  and  mortgage  are  payable  to  the 
creditor;  both  are  under  seal;  both  pass  only  by  assignment;  both  are  taken 
as  constituting  together  one  security;  and  the  creditor  may,  on  default  made 
by  his  debtors,  resort  to  either  an  action  on  the  bond  or  a  8ci*fa.  on  the  mort- 
gage. In  either  case,  the  debtor  has  actual  notice  of  the  proceedings  in  all 
its  stages,  and  in  either  case  the  land  covered  by  the  mortgage  must  be  sold 
as  land.  But  in  the  latter  form  of  mortgage  the  conveyance  is  not  to  the 
creditor,  actual  or  prospective,  but  to  a  trustee  who  takes  title  to  the  fran- 
chises, etc.,  for  those  who  may  become  holders  of  the  bonds  secured  thereby. 
Until  default  is  made  in  the  payment  of  the  bonds  or  the  interest  falling  due 
upon  them,  the  trustee  has  no  active  duties  to  perform,  but  is  simply  the  re- 
pository of  the  title  to  the  property  mortgaged,  in  trust  for  the  whole  creditor 
class  secured  thereby.  The  actual  possession  of  the  franchises  and  the  prop- 
erty remains  in  the  railroad  company,  to  enable  it  to  discharge  its  duties  to 
the  public,  and  earn  an  income  from  which  to  pay  its  Ifabilities.  But  when 
a  default  occurs  the  duties  of  the  trustee  become  active  and  important;  he  rep- 
resents all  the  bondholders,  and  is  under  obligation  to  protect  them,  so  far  as 
the  property  in  his  hands  in  trust  for  them  will  enable  him  to  do  so.  If  he 
neglects  or  refuses  to  move  any  bondholders  may  proceed  by  bill  filed  on  be- 
half of  himself  and  the  other  members  of  the  class  of  creditors  to  which  he 
belongs  to  compel  a  sale  of  the  mortgaged  premises,  a  removal  of  the  trustee, 
or  such  otlier  relief  as  may  be  appropriate.  The  bonds  are  not  payable  to  the 
mortgagee,  but  to  the  bearer.  They  are  not  specialties^  but  negotiable  in- 
struments, passing  from  hand  to  hand  by  delivery  or  indorsement.  They  find 
a  market  in  all  parts  of  the  civilized  world,  and  4ire  held  as  an  investment  in 
moneyed  institutions  and  by  private  persons.  The  mortgagee  has  no  right 
to  the  custody  of  one  of  the  bonds  unless  he  buys  it  like  any  other  investor, 
and  they  furnish  him  no  choice  of  remedies.  He  is  shut  up  to  the  remedies 
provided  by  the  mortgage,  and  those  which  the  courts  of  equity  may  afford^ 
him  for  the  purpose  of  bringing  the  mortgaged  property  to  sale. 

There  is  also  an  equally  broad  distinction  between  the  nature  of  the  prop- 
erty mortgaged  by  a  private  person  and  that  mortgaged  by  a  corporation.  In 
the  first  case,  the  mortgage  is  of  land,  as  such,  which  is  subject  to  lien  in  the 
county  in  which  it  lies,  and  must  be  sold  there,  and  whether  Z^tJ.yte.  on  the 
mortgage,  or  a  vend.  ex.  upon  a  judgment  entered  on  the  bond,  is  wholly  im- 
material to  the  debtor  and  to  everybody.  The  same  notice  personally  or  by 
publication  must  be  given  in  either  case,  and  the  result  as  to  the  mortgaged' 
premises  is  an  extinguishment  of  the  lien  of  the  mortgage,  no  matter  which 
method  is  Copied.  But  the  corporation,  under  the  authority  of  an  act  of  as- 
sembly, mortgages  its  franchises,  the  gift  of  the  state,  its  c6rporate  powers, 
and  corporate  property.  These  are  not  land,  and  the  mortgage  is  a  lien  upon 
them'  only  because  the  making  of  such  a  mortgage  is  expressly  authorized  by 
law.  By  the  terms  of  the  mortgage  this  personal  property  is  conveyed  to  the 
mortgagee  in  trust  for  sale  and  conversion  into  money  in  a  particular  man- 
ner, and  he  is  charged  to  apply  the  proceeds  to  the  payment  of  bondholders 
pro  rata.  He  takes  the  title  in  trust,  and  his  title  cannot  be  divested  except 
by  his  own  act,  or  the  decree  of  a  court  of  competent  jurisdiction.  Tlie 
bonded  debt  is  a  unit  so  far  as  his  duties  and  powers  are  concerned.  He  must 
regard  the  bondholders  as  a  class,  and  not  as  individuals.  He  cannot  perihit; 
and,  if  so  wanting  in  fidelity  to  his  trust  as  to  be  willing,  the  courts  will  not 
permit,  the  least  discrimination  between  membei*s  of  the  same  creditor  class. 
This  is  the  fair  effeicc  of  statutory  provisions  relating  to  this  subject.  Sec- 
tion^ of  the  act  of  April  4,  1868,  provides  that  '*the  president  and  directors 
of  any  railroad  company  :  •    ♦    *    shall  haVe  power  to  borrow  naaaey,  not 
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exo(!edi[|ig  tbe«l&ftou9|  qf  the  capital 'stpck  8ubsctibed>  andiUdae.the'  l:fi[)Bdsr  bt 
the  op9)piiay  therefon  *.:*  *  to  be.  payable  at  such  time,  not  exceeding 
50  years  after  the  date  thereof,  and  at  such  place,  arid  rate  of  interest  jiot.ex* 
ceeding  7  per  cent.,  as  said  directors  may  deem  beat,  and  secure  the  payment 
of  said  bonds  and  interest  by  a  mortgage  on  said  road  and  franchises.''  So 
the  act  of  IBtb  March*  1871,  declares  that  it  shall  be  lawful  for  any  railroad 
company  "to  secure  the  payment  of  'any  and  all  bonds"  issued  by  it  1^  a 
mortgage  upon  the  whole  or  any  part  of  the  **  property  rights  and  franchises" 
of  said  company.  The  mortgage  to  the  trustee  is  the  basis  of  the  loan^  and 
the  bonds  in  the  hands  of  the  holder  are  the  evidence  of  the  extent  of  his  in* 
terest  or  share  in  it.  It  has  been  held,  to  be  a  presumption  of  law  that  all  the 
bonds  were  issued  at  the  same  time  which  were  secured  by  the  same  mc^rt- 
gage,  and  that  the  fact  that  they  were  numbered  consecutively  gave  no. pri- 
ority to  any,  and  interfered  in  no  naanner  with  the  equality  of. their  holders 
on  distribution*  That  distribution  must  be  made  jp^-o  rata  is  well  settled. 
Peny' 8  Appeal,  22  Pa.  St.  43;  Sheaf  s  Appeal,  65  Pa.  St,  403;  Pennock  v. 
Co€t  23  How.  117.  That  the  remedy  of  the  bondholders  against  the  property 
conveyed  to  the  trustee  is  through  him  only  is  fairly  to  be  inferred  from  the 
cases.  .  In  New  Jersey  a  bill  for  foreclosure  of  the  mortgage  may  be  brooght 
by  the  trustee,  or  by  the  bondholders  against  the  trustee,  (  Water  Co.  v.  De 
Kay,  36  N.  J.  Eq.  548;)  and  Dow  v.  Railroad  Co.,  20  Fed.  Rep.  260,  holds 
the  same  rule,  and  it  is  in  harmony  with  the  general  doctrine  relating  to  the 
rights  and  duties  of  trustee  and  cestui  qui  tiuLst,  As  to  other  property  of  the 
company  not  conveyed  to  the  trustee,  the  bondholder  may  treat  himself  as  an 
individual  creditor,  and  n^ay  proceed  to  recover  judgment  for  the  amount  of 
unpaid  coupons  or  bonds,  and  to  enforce  the  collection  thereof  against  the  de- 
fendant. Carr  .v,  Le  Fevre,  27  Pa.  St.  413;  Mailroad  Co.  y.  Johnson^  54  Pa. 
St.  127.  But  his  execution  must  be  levied  on  property  actually  owned  by  the 
company,  and  not  upon  that  which  has  been  conveyed  to  trustees  by  mortgage 
or  deed  of  trust  duly  executed  and  recorded.  He  stands,  when  suing  at  law 
and  proceeding  against  the  railroad  company,  on  the  same  plane  as  any  other 
creditor.  His  writ  of  fi.  fa.  will  reach  the  same  property,  and  in  the  same 
way.  When,  however,  it  becomes  necessary  for  him  to  reach  the  property 
held  by  the  trustee,  he  must  proceed  against  him,  not  for  his  own  separate 
benefit,  but  as  a  bondholder,  and  on  behalf  of  the  bondholders  as  a  class. 
What  may  be  realized  by  such  proceedings  belong  to  the  whole  class,  and  niust 
be  distributed  among  its  members  pro  rata.  This  is  recognized,  though  not 
distinctly  asserted,  in  Bradley  v.  Railroad  Co.,  86  Pa.  St.  141,  and  in  Meu" 
denhall  y.  Railroad  Co.,  reported  as  a  note  to  the  case  last  cited.  The  case 
of  Railroad  Co.  y.  Woelpper,  64  Pa.  St.  366,  is,  however,  an  authority  sub- 
stantially in  point.  Woelpper  held  bonds  amounting  to  $7,200,  secured  by  a 
mortgage  upon  the  franchises,  liberties,  property,  etc.,  "now  held,  or  hereafter 
to  be  acquired,"  by  the  Philadelphia  &  Baltimore  Central  Railroad  Company, 
The  Philadelphia,  Wilmington  &  Baltimore  Railroad  Company  held  bonds  se- 
cured by  the  same  mortgage  for  $122,942.11 ;  and,  a  default  having  been  made, 
recovered  judgment  for  the  said  sum,  and  levied  upon  the  engines  and  rolling 
stock  of  the  company.  Woelpper  filed  his  bill  against  the  plaintiff  in  the 
writ  and  the  sheriff;  asking,  among  other  forms  ot  relief,  *'that  it  be  declared 
that  the  property  levied  upon  as  aforesaid  is  a  part  of  the  mortgaged  premises, 
and  is  exempt  from  leyy  and  sale  under  the  execution  on  the  judgment  herein 
before  mentioned,  or  under  any  other  execution  that  may  hereafter  be  issued 
thereon."  The  master  recommended  a  decree  in  accordance  with  the  forego- 
ing prayer.  The  court  of  common  pleas  of  Chester  county  made  the  decree  as 
recommended.  The  case  was  brought  into  this  court  by  appeal,  and  the  decree 
was  affirmed,  and  appeal  dismissed.  We  have  been  referred  to  the  case  of 
Railroad  Co.  y.  Fosdict,  106  U.  S.  47,  1  Sup.  Ct.  Rep.  10,  as  holding  a  con- 
trary  doctrine;  but  an  examination  of  that  case  does  not  sustain  the  positipo 
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of  the  defendant  in  error.  The  sale  of  the  mortgaged  property  was  made  by 
the  trustee*  aiid  the  questions  were  of  distribution.  We  cannot  see  that  the 
points  mentioned  in  that  case  are  adverse  to,  but  regard  them  rather  as  in 
harmony  with,  tlie  conclusions  we  have  reached  in  this. 

Our  attention  has  been  called  also  to  the  act  of  April  7, 1870,  as  sustaining  the 
position  of  the  defendant  in  error,  and  as  vesting  in  the  sheriff's  vendee  a  title 
to  the  mortgaged  property  clear  from  the  incumbrance  of  the  mortgage.  We 
do  not  so  understand  the  provisions  of  that  act.  It  gives  a  new  remedy  to  cred- 
itors who,  prior  to  its  passage,  could  reach  the  franchises  of  a  corporation  only 
by  process  of  sequestration,  under  the  act  of  1836.  In  lieu  of  seizure  and  se- 
questration, it  authorizes  seizure  and  sale  of  tlie  rights  and  franchises  of  the 
debtor  corporation,  and  declares  tt)at  the  purchaser  shall  take  the  same  ''clear 
from  all  incumbrances,  except  any  mortgage  or  mortgages  that  may  legally 
exist  at  the  time  of  levy  thereupon,  the  lien  of  which  shall  not  be  affected  in 
any  manner  by  said  sale.  '*  If  the  title  to  the  property  and  franchises  is  in  the 
corporation  when  seizure  is  made,  the  sale  passes  the  defendant's  title  free  from 
incumbrances,  and  the  holders  of  liens  must  look  to  the  fund.  But  if  the  title 
has  been  pledged  or  conveyed  to  trustees  before  the  seizure,  the  defendant  has 
only  an  equity  of  redemption  in  the  property  mortgaged  or  conveyed;  and, 
upon  process  against  the  corporation,  no  greater  interest  can  be  seized  and 
sold  than  the  defendant  has  in  the  thing  seized.  The  process  is  not  against 
the  trustee.  The  trustee's  title  is  therefore  unaffected.  In  recognition  of 
this  principle,  the  provision  expressly  saves  the  '*  mortgage  or  mortgages  that 
may  legally  exist  at  the  tinfie  of  levy."  We  therefore  conclude  as  follows: 
(1)  The  sheriff's  sale  to  Kilgue  passed  only  such  title  as  the  corporation  had 
at  the  time  of  the  levy  in  the  items  of  property  seized  upon  the  fl.  fa.  (2) 
The  title  held  by  the  trustee,  for  the  purposes  expressed  in  the  mortgage,  to 
the  rights,  franchises,  and  other  property  covered  by  the  mortgage,  is  not  af- 
fected in  any  manner  by  said  sale.  (3)  The  sheriff's  vendee,  Kilgue,  and  the 
defendants  in  this  case  have  no  title  whatever  to  the  corporate  rights  and 
franchises  held  by  the  Pennsylvania  &  New  England  Railroad  Company,  and 
by  that  company  conveyed  to  the  trustee  named  in  the  mortgage,  by  virtue  of 
the  sheriff's  sale  set  up  in  their  answer.  (4)  Judgment  should  have  been  en- 
tered in  favor  of  the  commonwealth  on  the  demurrer. 


(121  Pa.  St.  eil) 

Qbbgory  e%  al,  o.  Oommonwbaxth. 
(Su/preme  Covrt  of  PenjisyVoaniak,    October  1, 18S8.) 

Fatmbkt— Pbesumptiow  from  Lapse  of  Tims— -Evidbn  os  to  Ovbrooicb— Suffioibn^. 
In  Bdre  fadoM  on  a  recognizanoe  given  in  1866  to  secure  the  share  of  plaintiirs* 
intestate  ib  the  estate  of  which  the  conusor  was  admkdstrator,  a  witness  testi- 
fied to  a  statement  made  by  the  conusor  in  1875,  in  answer  to  an  inquiry  whether 
there  was  not  something  owing  to  intestate  from  the  estate,  that  it  nad  never 
been  fairly  settled.  Another  witness  testified  to  a  statement  made  by  Um,  in 
1886,  that  intestate  had  not  been  paid,  but  that  conusor's  intestate  had  paid  a 
debt  for  him  which  would  about  balance  the  account.  There  was  nothing  def- 
initely connecting  the  remarks  with  the  recognizance.  Many  other  witnesses  tes- 
tified to  similar  admissions  and  conversations.  Held,  that  the  evidence  was  not  of 
that  satisfactory  character  necessary  to  overthrow  the  presumption  of  payment 
arising  from  neglect  for  over  20  years  to  bring  suit  on  a  demand  not  within  the 
statute  of  limitations,  and  that  the  court  erred  in  submitting  the  case  to  the  Jury.  ^ 

Error  to  court  of  common  pleas,  F  niton  county* 

Scire  facias  by  the  commonwealth,  for  whose  use  does  not  appear,  against 
Henry  Qregory  and  Daniel  Spitzer,  executors  of  James  Gregory,  deceased,  to 

1  As  to  the  force  of  the  presumption  of  payment  arising  from  lapse  of  time,  and  the  evi- 
dence necessary  to  overcome  such  presumption,  see  Rockhill  v.  Kockhill,  (N.  J.)  14  AtL 
Bep.  760.  and  note. 
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enforce  eoUectlon  of  a  reoognizsnoe  given  by  deceaaed  in  bf  a  *lf e^tSme.    Tbere 
was  a  judgment  for  plaintiff,  and  defendants  bring  error. 
John  Stewart,  for  plaintifb  in  error.    W.  U.  Brewer ^  for  defendant  in  error* 

Olabx»  J.  Tbis  18  a  proceeding  by  soire  fadiaa  upon  a  recognizance,  taken 
in  the  orphans *s  court  of  Fulton  county,  in  the  partition  of  the  real  estate  of 
Joseph  Gr^ory»  who  died  intestate  some  time  prior  to  the  year  1856.  The 
real  estate  of  the  decedent  was  on  the  13th  January,  1866,  accepted  at  the 
valuation  by  James  Gregory,  and  the  recognizance  in  suit  was  given  to  secure 
the  share  of  Jobn  Gregory,  who  at  that  time,  and  until  his  decease,  in  1876« 
resided  in  the  state  of  Indiana.  No  suit  was  brought,  nor  does  it  appear  that 
any  specific  demand  for  payment  of  the  money  secured  by  the  recognizanoe 
was  made,  until  after  the  death  of  the  conusor,  James  Gregory,  in  1887.  A 
period  of  21  years  and  3  months  having  intervened,  the  executors  of  the  last 
ivill  and  testementof  James  Gregory,  deceased,  interposed  the  presumption 
of  payment  which  arises  from  this  great  length  of  time.  Their  oontention  is 
that  this  delay,  in  the  collection  of  the  recognizanoe,  has  not  been  in  any  way 
explained;  and  that  the  evidence  does  not  establish  any  facts,  by  way  of  ad* 
mission  or  otherwise,  sufficient  to  rebut  the  presumption  that  the  debt  has 
been  discharged.  All  debte  excepted  out  of  the  stetute  of  limitations,  un- 
claimed and  unrecognized  for  20  years,  in  the  absence  of  sufficient  explanatory 
evidence,  are  presumed  to  have  been  paid.  This  presumption  is  an  artificial 
and  arbitrary  rule  of  the  law,  derived  by  analogy  from  the  English  statute  of 
limitations.  It  originated  in  equity,  but  was  afterwards  engrafted  into  the 
common  law,  and  has  since  been  steadily  maintained.  It  is  not,  like  the  stat- 
ute of  limitations,  a  bar  to  an  action  on  the  original  contract.  Therefore,  a 
new  promise  is  not  necessary  to  sustain  the  suit.  Any  competent  evidence, 
which  tends  to  show  that  the  debt  is  in  fact  unpaid,  is  admissible  for  that  pur- 
pose. The  evidence  may  consist  of  the  defendant's  admission  made  to  the 
creditor  himself,  {Eby  v.  J?6^,  5  Pa.  St.  435,)  or  to  his  agent,  or  even  to  a 
stranger,  {Morrison  v.  Funk,  23  Pa.  8t.  421:  lined  v.  Heed,  46  Pa.  St.  239;) 
but  an  admission  will  not  be  as  readily  implied  from  language  casually  ad- 
dressed .to  a  stranger,  as  'when  addressed  to  the  creditor  in  reply  to  a  demand 
for  the  debt,  (BenUey^e  Appeal,  99  Pa.  St.  500.)  It  is  of  no  consequence  that 
the  admission  of  non-payment  is  accompanied  by  a  refusal  to  pay.  The  action 
is  not  founded  on  a  new  promise,  but  on  the  original  indebtedness.  The 
question,  as  against  the  presumption,  is  whether  or  not  the  debt  is  in  fact  un- 
paid. The  facts  and  circumstances  relied  on  to  rebut  the  presumption  must 
necessarily  be  within  20  years  before  suit  is  brought;  and,  as  the  recollection 
of  the  exact  words  and  import  of  an  oral  admission  must  necessarily  become 
more  indistinct  with  the  lapse  of  years,  the  force  of  such  an  admission  will  in 
general  be  lessened  as  the  time  from  ite  occurrence  increases.  Op  the  other 
hand,  after  20  years  the  presumption  will  gather  strength  with  each  succeed* 
ing  year,  and  the  evidence  to  overthrow  it  must  of  course  be  correspondingly 
increased.  After  what  lapse  of  time,  beyond  20  years,  if  ever,  this  presumpr 
tion,  wliich  is  disputable,  will  become  conclusive,  has  never  been  determined; 
and,  as  the  law  now  stands,  each  case  must  stand  on  its  particular  facts  and 
circumstances.  It  is  not  required  that  the  same  precision  and  particularity  qf 
proof  shall,  in  all  respects,  be  observed,  as  has  been  required  to  remove  the 
bar  of  the  statute  of  limitetions;  but,  as  the  presumption  of  payment  after  20 
years  is  a  strong  one,  {Klifte  v*  Kline,  20  Pa.  St.  503,)  the  evidence  to  rebut 
it  must  be  satisfactory  and  convincing,  {Peters^  Appeal,  106  Pa.  St.  340;  Eby 
V.  Bby,  5  Pte.  St.  435;  Seilere  v.  Holman,  20  Pa.  St.  324.)  Especially  is  this  so 
when  the  suit  is  not  brou|^t  until  after  the  defendant's  death.  It  must,  aet- 
cording  to  the  cases,  carry  conviction  to  the  mind  of  the  court  that,  if  the 
facte  alleged  are  true,  the  matters  in  issue  are  definitely  and  distinctly  esteb* 
lished*    In  a  case  like  this  the  defendant  stends  upon  a  piresumpti<m  of  i«vr» 
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which  is  binding  alike  upon  the  caurt  and  juiy  until  invalfdated'  by  ]i>roof ;  and 
the  plaintiff,  in  rebuttal,  upon  a  presumption  of  facts  only,  which. he  claims  to 
arise  out  of  the  evidence.  Whether  or  not  the  matters  sought  to  be  established 
are  true  is  a  question  for  the  jury;  but  whether  the  facts  and  circumstances 
relied  on,  if  true,  would  legitimately  give  rise  to  the  presumption  of  fact 
referred  to,  is  necessarily  a  question  of  law  for  the  court. 

In  Delany  v.  Robinson,  2  Whart.  506,  the  trial  judge  directed  the  jury  that 
the  testimony  of  a  particular  witness,  if  tr  ue  i  n  fact,  rebutted  the  presumption  of 
payment  in  point  of  law;  and  that,  as  there  wasaio  evidence  in  the  cause 
which  purported  to  contradict  him,  the  question  depended  on  his  credibility, 
which  was  left  to  the  jury.  This  was  assigned  for  error,  and  Chief  Justice 
Gibson,  on  a  rule  for  a  new  trial,  said :  '*  The  inference  of  payment  from  lapse 
of  time  is  a  presumption  of  law,  and  the  subject  of  legal  direction.  Every 
jurist,  whether  judge  or  text  writer,  treats  of  it  as  such.  The  rebuttal  of  it, 
by  circumstances  left  to  the  jury  for  the  truth  of  the  fact  only,  is  also  for  the 
court.''  To  the  same  effect  is  the  language  of  the  same  learned  judge  in 
Backe8to89  v.  Com,,  8  Watts,  286,  where,  referring  to  the  contrary  doctrine 
ot  McLean  v.  Finley,  2  Pen.  &  W.  97,  and  Summerville  v.  Holliday,  1  Watts, 
607,  he  says:  "A  different  .rule,  however,  was  subsequently  laid  down  in 
Delany  v.  Robinsont2  Whart.  503,  and  recognized  in  Viehl  v.  Ihrte,  3  Whart. 
149,  for  the  justness  of  which  there  are  powerful  arguments.  Presump* 
tion  from  lapse  of  time,  being  founded  in  policy  and  convenience,  are  In 
effect  judicial  statutes  of  limitations;  which,  as  they  are  mixed  of  fact  and 
law,  are  to  be  dealt  with,  not  exclusively  by  the  court  or  the  jury,  but  by 
each  according  to  the  function  and  within  the  limit  of  its  province.  The 
very  period  is  borrowed  from  a  statute;  and  what  shall  suspend  the  running 
of  such  a  statute  has  always-been  for  the  court,  because  it  is  an  unmixed  ques~ 
tion  of  law,  which  admits  not  of  the  action  of  a  jury,  just  as  an  unmixed 
question  of  fact  admits  not  of  the  action  of  a  court.  But  from  the  decision  of 
a  mixed  question  the  court  has  as  much  riglit  to  exclude  the  jury  as  the  jury 
have  to  exclude  the  court;  so  that  to  act  legitimately  they  must  act  in  unison, 
each  in  its  sphere, — the  jury  pronouncing  the  factis  and  the  court  assigning 
them  their  consequences."  In  McQuesney  v.  ffiester,  33  Pa.  St.  435,  the 
action  was  for  arrears  of  ground  rent  for  28  yeai*s.  It  appeared  in  the  de« 
fendant's  proofs  that  the  parties  under  whom  the  defendant  claimed  had 
entered  into  an  agreement  with  other  lot-owners  not  to  pay  until  the  plaintiff 
established  his  right,  but  to  resist  payment,  and  that  they  did  resist  payment. 
The  court  thereupon  ruled,  as  matter  of  law,  however,  submitting  the  ques- 
tion to  the  jury,  that  from  these  facts  thus  established  the  delay  was  explained 
and  accounted  for,  and  that  no  legal  presumption  of  payment  arose.  So  in 
Reed  v.  Reed,  46  Pa.  St.  239,  Mr.  Justice  Stbong  says:  "It  must  be  borne  in 
mind  that  the  presumption  from  lapse  of  time  is  not  that  there  is  no  contract 
between  the  parties.  If  it  were,  proof  of  a  new  contract  might  be  necessary. 
It  is  only  an  inference  that  the  debtor  has  done  something  to  discharge  the 
debt,  to^wit,  that  he  has  made  payment,  while  it  is  rebutted  by  simple  proof 
that  payment  has  not  been  made;  and,  the  facts  being  established,  whether 
they  are  sufficient  to  rebut  it  is  a  question  for  the  court,  and  not  for  the  jury. 
The  presumption  is  one  drawn  by  the  law.  It  is  from  a  given  state  of  facte, 
and  whether  It  exists  or  not  is  necessarily  for  the  court.  If  authority  is  needed 
for  so  plain  a  proposition,  it  may  be  found  in  Delany  v.  Robinson,  2  Whart. 
503,  where  it  was  squarely  so  decided."  To  the  same  effect  is  Sellers  v.  Hoi' 
man,  20  Pa.  St.  321 ;  Bentley's  Appeal^  99  Pa.  St.  500;  Michener  v.  Michener^ 
2  Atl.  Rep.  508;  Lasli  v.  VonNeida,  109"  Pa.  St.  207;  Diddle  v.  Bank,  18 
Pa.  St.  349;  Boyd  v.  Grant,  13  Serg.  &  R.  124;  Ankeny  v.  Penrose,  109  Pa. 
St.  193.  Therefore  in  Dealers  Ex'rs  v.  Kirk,  84  Pa.  St.  415,  our  Brother  Pax- 
son  said:  "The  facts  being  established,  whether  they  are  sufficient  to  rebut 
it'is  a  question  for  the  court>  not  the  jury.    The  presumption  is  only  drawn 
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by  the  law  itself  from  a  given  state  of  facts,  and  whether  it  exists  or  not1g 
necessarily  for  the  co>urt."  Citing  Reed  v.  Reed,  46  Pa.  St.  239;  Delany  v. 
Robinson,  2  Whart  603.  This  declaration  is  repeated  in  Petei'*s  Appeal,  106 
Pa.  St.  340.  It  is  undoubtedly  true  that  by  the  earlier  cases  in  this  state, 
{McLean  v.  Finley,  supra;  Summerville  v.  Holliday,  supra,)  where  there 
was  any  evidence  to  account  for  the  delay,  it  was  the  duty  of  the  court  to  refer 
it  to  the  jury  as  an  open  question  of  fact  to  determine  as  to  actual  payment; 
but  this  doctrine,  as  we  have  seen,  has  been  practically  at)andoned.  The  rule 
to  be  drawn  from  the  later  cases  is  in  accordance  with  views  expressed  in  the 
dissenting  opinion  of  Mr.  Justice  Kennedy  in  Summerville  v.  Holltday,  where 
the  origin,  history, and  proper  application  of  the  rule  is  most  ably  and  elaborately 
considered.  It  may  be  difficult,  perhaps,  to  lay  down  any  general  rule  by 
which  the  facts  of  each  case  may  be  determined,  as  matter  of  law,  to  be  suffi- 
cient or  insufficient  to  prevent  the  presumption  of  payment  from  arising,  or 
to  rebut  it  after  it  has  arisen;  but  it  is  certainly  consistent  with  the  nature 
and  design  of  this  provision  of  the  law  that  its  application  should  be  directed 
by  the  court  rather  than  by  the  jury. 

Applying  these  principles  to  the  case  now  under  consideration,  was  the 
evidence  sufficient  to  justify  the  court  in  referring  the  case  te  the  jury  to  de- 
termine as  to  the  actual  payment?  James  Gregory  was  the  administrator  of 
the  estate  of  Joseph  Gregory,  deceased,  and  had  settled  his  account,  which,  as 
confirmed  by  the  orphans'  court  on  24th  October,  1859,  showed  a  balance  of 
$350.12  due  to  the  accountants.  The  recognizance  was  entered  into  on  the 
13th  June,  1866.  Peter  Gordon  testilied,  in  substance,  that  about  the  year 
1875  he  had  a  conversation  with  James  Gregory,  in  which  James  said  he  had 
not  heard  from  John  lately;  he  thought  John  was  dead.  Gordon  then  asked 
him  whether  there  was  not  a  little  coming  to  John  from  his  brother  Joseph's 
estate,  and  James  replied  that  it  "had  never  been  fairly  settled.  James  said 
he  didn't  know  where  he  was;  hadn't  heard  from  him  for  so  long."  Gordon 
states  the  conversation  in  these  words:  '*!  says,  <  Isn't  there  something  com- 
ing to  John  from  his  brother  Joseph's  estate?*  Says  he,  « I  don't  remember 
whether  he  said  it  was  unsettled,  or  whether  it  wasn't  fairly  settled,' — some- 
thing that  way.  He  said  it  hadn't  been  fairly  settled."  What  had  not  been 
fairly  settled, — was  it  the  personal  estate  or  the  recognizance?  Apart  from 
the  legal  presumption  that  the  recognizance  was  paid^  there  is  not  the  slight- 
est proof  that  any  settlement  of  it  had  ever  been  attempted.  The  reference 
would  appear  to  be  to  something  which  bad  been  settled,  but  not  fairly  settled; 
True,  the  witness  was  not  able  to  remember  whether  James  said  that  John's  - 
share  had  *' never  been  fairly  settled,  or  was  unsettled;"  but  the  burden  of 
proof  was  upon  the  plaintiff,  and  we  are  not,  without  reason,  to  accept  that 
alternative  which  may  happen  to  be  most  favorable  to  him,  but  the  testimony 
of  Grordon  may  be  read  in  the  light  of  the  other  evidence.  William  Gordon 
testified  as  follows:  **In  August,  1886,  James  Gregory  came  to  my  place. 
He  talked  about  going  away.  I  told  him  he  shouldn't  be  in  a  hurry;  be  didn't 
have  much  to  bother  him.  He  said  he  wanted  to  go  back  home;  that  he  got 
a  letter  from  his  brother  John's  son,  and  he  hadn't  wrote  to  him.  Hadn't 
answered  his  letter,  and  was  anxious  to  get  back  and  write  to  him  to  know 
who  his  mother  was.  He  said  his  brother  John  had  been  dead  about  eight 
years.  He  said  be  had  wrote  to  him  to  know  who  his  mother  was, — to  his 
brother  John's  son.  I  didn't  ask  him  at  all  how  or  when  he  owed  him  any- 
thing, but  he  said  his  brother  Joe  had  paid  a  judgment  for  John  a  gobd  many 
years  back,  and  he  didn't  know  but  one  would  balance  the  other.  He  said  if 
he  was  to  drop  off  he  didn*t  hardly  know  how  his  business  would  be  settled 
up.  He  said  the  son  had  written  in  regard  to  the  share  that  his  father  claimed 
in  his  brother  Joseph's  estate."  Catharine  Gregory  testified  that  she  had  a 
conversation  with  James  Gregory,  (the  time  was  not  fixed.)  She  said:  **He 
got  a  letter  from  one  of  John  Gregory's  heirs  that  they  wanted  their  father's 
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interest  in  Joseph  OrAgory's  estate;  and  then  he  said  he  wanted  ta  be  sure  it 
was  one  of  John  Gn^gory's  heirs,  and  he  said  he  had  wrote  back  to  ask  hint 
to  tell  who  his  mother  was  before  she  was  married  to  John  Gregory.  Last 
Aagust  a  year  he  came  to  visit  us  again.  He  said  he  had  got  an  answer 
from  John  Gregory's  heirs,  and  he  was  certain  now  it  was  one  of  John  Greg- 
ory's heirs.  That  he  intended  to  send  a  little  money  some  time.  He  said  the 
heirs  had  wrote  to  him  they  wanted  their  father's  interest  in  Joseph  Gregory's 
estate."  Moses  Peck  testities  that  he  had  a  conversation  with  James  Gi'egory. 
He  says:  "He  [Gregory]  got  a  letter.  The  letter  came  to  our  place.  The 
letter  was  kept  for  him  until  he  came.  He  handed  it  to  Gus  Bobinson,  and 
he  read  it.  He  says,  when  he  got  to  the  place  where  it  says  *  grandfiithei^s 
estate,'  he  says,  '  He  is  mistaken;  it  is  brother  Joseph.'  Says  he,  *  His  grand- 
father was  dead  before  my  brother  John  was  married.'  That  was  about 
all.  iSays  he,  «Uncle  James,  I  understand  you  are  administrator  of  grand- 
father's estate.'  He  wanted  to  know  something  about  their  affairs,  and  Mr. 
Gregory  said  he  was  mistaken,  it  was  his  brother  Joe.  He  said  he  wanted  to 
write  and  answisr  it,  and  didn't  know  how  to  write.  He  said  he  didn't  think 
there  would  be  anything  coming  to  him,  for  he  said  his  brother  Joseph  iiad 
paid  some  money  for  John,  or  loaned  him  some,"  etc 

Tills  testimony  would  seem  to  have  reference  to  the  settlement  of  John's 
share  in  the  personalty,  for  the  debt  secured  by  the  recognizance  was  James' 
individual  debt  to  John.  What  Joseph  had  loaned  to  or  paid  for  John  could 
not  be  considered  in  the  adjustment  of  the  recognizance.  That  was  involved 
in  the  administration.  "One  would  balance  the  other"  only  in  the  settlement 
with  James  as  administrator.  Although  the  administrator's  account  filed 
purported  to  be  the  final  account,  the  testimony  may  readUy  be  taken  in  the 
sense  that  James  thought  it  had  not  been  "fairly  settled."  '^He  had  a  heap 
of  trouble  about.it,  and,  if  he  was  to  drop  off,  he  didn't  hardly  know  how  his 
business  would  be  settled  up."  The  testimony  is  vague,  uncertain,  and  equiv- 
ocal in  meaning.  It  is  not,  in  our  opinion,  of  that  satisfactory  and  convinc- 
ing character  which  would  justify  its  submission  to  the  jury,  in  rebuttal  of 
the  presumption  of  payment  which  the  law  raised,  when  a  debt  of  record  is 
unclaimed,  and  without  recognition  for  a  period  of  21  years  and  3  months. 
The  fact  that  John  Gregory  resided  in  the  state  of  Indiana  is  worthy  of  con- 
sideration on  the  general  question,  but,  standing  alone,  does  not  explain  this 
great  delay.  Absence  in  a  foreign  country,  outside  the  United  States,  would 
be  a  fact  at  more  significance;  but  whether  even  that  would  be  suMcient  to 
repel  the  presumption  would  depend  perhaps  upon  the  facts  and  circumstances 
of  the  case.  The  rule  of  law  invoked  by  the  defendants  is  a  salutary  and  use- 
ful one,  especially  in  cases  where  the  action  is  delayed  not  only  beyond  the 
period  of  20  years,  but  until  after  the  debtor's  death.  In  England,  by  the 
statute  of  3  &  4  Wm.  lY.  c.  42,  §  3,  and  in  New  York  under  the  Bevised  Stat- 
utes, and  perhaps  in  other  states,  this  period  of  20  years  has  been  established 
as  a  limitation  to  actions  upod  debts  of  record  by  specialty,  etc.;  and  we  think 
tt  wise,  in  the  absence  of  any  such  statute,  that  the  force  of  this  presumption 
shall  not  be  defeated,  excepting  where  the  evidence  to  that  effect  is  of  a  satis- 
factory and  convincing  character.    The  judgment  is  reversed. 


cm  Pa.  St.  4U) 

Fbnnsyltania  Co.  fob  Insubanoe  on  Lives  and  Grantino  Aiynuitibs 

€•  Commonwealth. 
KSupreme  Covrt  cf  Pennsylvcmitu   October  1, 1B88.) 

TAZJLTrON—- ASSESSXIINT  Ain>  LbVT— DOUBLB  TAXl.TIOir— COBPORATIONS. 

Act  Pa.  June  7, 187]^  S  ^  i^-  L-  H^i)  provides  for  a  tax  on  the  capital  stock  of 
certain  companies.  The  act  of  June  80, 18S5,  S  8,  (P.  L.  194,}  provides  that  they  may 
elect  to  coUect  annai^y  a  certain  tax  from,  their  ehareholders,  and  that,  upon  pay- 
ment  thereof,  they  shall  be  exempt  from  aU  other  taxation.    Beotlon  5  provides  for 
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a  tax  i^gainst  the  shareholders  on  their  shares,  upon  failnre  to  comply  with  the  pro- 
visions of  section  a  Held  that,  the  latter  act  hefng  merely  supplemental  to  the  zor> 
mer,  upon  failure  to  pay  according  to  section  8,  and  consequent  tax  against  the 
shareholders  on  their  shares  under  section  5,  Uie  further  levy  of  a  tax  on  the  capi- 
tal stodc  as  provided  tn  the  act  of  1879  was  double  taxation  and  unauthorized. 

Error  to  court  of  coiDmon  pleas,  Dauphin  county. 

Settlement  of  taxes  against  the  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities,  from  which  it  appealed  to  the  court  of  com- 
mon pleas.    The  settlement  having  been  sustained,  defendant  brings  error. 

FranM  P  Prithardt  for  plaintiff  in  error.  Kirkpatriok  ^  Bandersarif  foe 
defendant  in  error. 

Paxson,  J.  This  was  an  appeal  in  the  court  below  by  the  defendant  com- 
pany from  a  settlement  by  the  auditor  general  of  taxes  claimed  by  the  com- 
monwealth for  the  year  ending  tiie  first  Monday  of  November,  1885.  The 
couit  below  sustained  the  settlement  made  by  the  auditor  general.  The  ac- 
count was  settled  under  section  4  of  the  act  of  1879,  (P.  L.  114,)  and  jn  tax 
imposed  of  eigiit  and  one-half  mills  upon  its  capital  stock.  During  the  tax 
year  ending  on  the  first  Monday  of  November,  1885,  the  company  declared 
two  dividends,— one  of  11  per  cent,  on  January  5th,  and  one  of  6  per  cent,  on 
July  6th.  On  October  26, 1885,  the  defendant  company  gave  written  notice 
to  the  auditor  general  that  in  pursuance  of  the  provisions  of  section  3  of  the  act 
of  1885  (P.  L.  194)  it  had  elected  to  collect  annually  from  Its  shareholders  a 
tax  of  six-tenths  of  one  per  cent,  upon  the  par  value  of  all  its  shares,  and  that 
it  would  pay  this  sum,  viz.,  $12,000,  on  or  before  March  1,  1886.  This  pay- 
ment was  not  made,  however.  It  was  alleged  the  omission  occurred  by  an  over- 
sight, caused  by  the  sickness  of  the  president,  and  his  consequent  absence  from 
the  ofOce.  The  offer  to  pay  was  made  on  April  17, 1886,  when  the  account- 
ing departments  refused  to  receive  it,  as  being  too  late,  and  required  the  de- 
fendant company  to  report,  under  section  5  of  the  act  of  1885,  a  list  of  its  share- 
holders, and  the  other  parties  in  ihat  section  specified.  The  defendant  made 
this  report,  and  on  June  16,  1886,  paid  on  belialf  of  its  shareholders  the  tax 
due  thereon  from  them,  amounting  to  $22^493.43.  The  omission  to  pay,  from 
whatever  cause,  the  $12,000  on  or  before  March  Ist,  deprives  the  company  of 
the  benefit  of  section  8  of  the  act  of  1885,  and  they  stood  precisely  in  the  posi^ 
tion  as  though  said  section  had  never  been  passed.  It  was  therefore  clearly 
competent  for  the  accounting  department  to  require  said  company  to  report 
under  the  fifth  section  of  said  act,  and  the  tax  imposed  on  the  shareholdera  in 
pursuance  thereof  was  strictly  legal.  So  far  there  is  no  difiiculty.  But.  in 
addition  to  this  tax  upon  the  shares  of  stock  in  the  hands  of  tlie  shareholders, 
the  auditor  general,  as  I  understand  the  facts, — and  they  are  not  very  clearly 
stated, — settled  an  account  against  tlie  company  for  a  tax  upon  its  capital  stock 
of  eight  and  one-half  mills,  under  section  4  of  the  act  of  1879.  This  settle- 
ment was  sustained  by  the'court  below,  and  is  the  subject  of  the  present  com- 
plaint. It  was  alleged  that  this  was  double  taxation,  and  to  some  extent  it  is 
BO.  Had  the  company  followed  up  its  notice  by  paying  its  $12,000  in  compli- 
ance with  the  third  section  of  the  act  of  1885,  the  dltfioulty  would  not  have 
occurred,  as  said  section  expressly  provides  that  all  corporations  specified 
therein,  upon  complying  with  its  provisions,  shall  be  exempt  from  all  otiier 
taxation  under  the  law  of  this  commonwealth,  so  far  as  its  sliares  and  so  much 
of  its  capital  and  profits  as  shall  not  be  invested  in  real  estate  are  concerned. 
The  question  now,  as  I  understand  it,  is  whether,  by  reason  of  its  failure  to 
pay  under  the  third  section  of  the  act  of  1885,  the  company  is  obliged  to  pay 
a  tax  upon  its  capital  stock  under  the  act  of  1879,  and  its  shareholders  to  pay 
a  tax  upon  their  shares  under  the  act  of  1885.  If  we  treat  the  acta  of  1879 
and  1885  as  separate  and  distinct  acts,  there  would  be  no  difficulty  in  sustairir 
ing  this  action  of  the  court  below.  The  acts  are  not  distinct,  however.  The 
act  of  1885  is  a  mere  supplement  to  the  act  of  1879,  and  together  they  are  parts 
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of  a  system,  forming,  with  other  acts,  a  complete  scheme  of  taxation.  '  The 
learned  judge  below  was  of  opinion  that  the  payment  of  the  tax  provided  for 
by  section  5  of  the  act  of  1885  has  no  bearing  upon  the  present  claim  for  this 
reason:  that  it  was  not  a  tax  upon  the  corporation,  but  upon  the  shares  of 
stocli  in  the  hands  of  the  individual  shareholders,  and  that  the  company 
paid  the  tax  on  behalf  of  its  stockholders  as  their  agent,  or  in  their  relief  as  a 
volunteer.  The  fact  remains,  however,  that  no  intent  is  apparent  in  our  leg- 
islation upon  this  subject,  treating  the  different  statutes  as  a  scheme  of  taxa- 
tion to  tax  both  the  capital  stock  and  the  shares  in  the  hands  of  the  sharehold- 
ers. Such  taxation,  notwithstanding  the  subtle  distinction  oi  the  court  below, 
would  be  substantially  double  taxation.  Conceding  the  power  of  the  legisla- 
ture to  tax  in  this  manner,  its  exercise  is  never  to  be  presumed.  The  intent 
to  impose  double  taxation  must  be  clearly  expressed.  We  are  of  opinion  that, 
the  shares  of  the  defendant  company  having  been  taxed  in  the  hands  of  the 
shareholders  under  the  act  of  1885,  its  capital  slock  cannot  be  taxed  under  the 
act  of  1879.    It  follows  that  the  judgment  below  must  be  reversed. 


(122  Pa.  St.  363) 

Baker  «.  Singer  Manuf'g  Co. 
(Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

HusBAio)  AND  Wife— Wipe's  Power  to  Contract— Judgment  Kotb. 

Though  Act  Pa.  Feb.  29, 1872,  gives  married  women  the  general  power  to  contract 
for  sewing-machines  for  their  own  use,  a  judgment  note  given  by  a  married  woman 
for  Buch  machine,  and  the  judgment  entered  on  it,  are  pHma  facie  void  if  neither 
of  them  show  that  the  note  was  given  for  a  sewing-machine  for  her  own  use,  and 
the  judgment  cannot  be  cured  by  collateral  proof  of  the  consideration.^ 

Error  to  court  of  common  pleas,  Franklin  county;  D.  Watson  Bowb»  Pres- 
ident Judge. 

W.  V.  Brewer,  for  plaintiff  in  error.  Wm.  Aleosander,  for  defendant  in  er- 
ror. 

Gordon,  0.  J.  On  the  1st  of  May,  1886,  Mrs.  Lib.  A.  Baker  executed  a 
Judgment  note  to  the  Singer  Manufacturing  Company  in  the  sum  of  $30.  On 
this  note  judgment  was  entered  against  Mra.  Baker  on  the  1st  of  June,  1886, 
in  the  said  sum  of  ;^0.  On  the  14th  of  June  in  the  year  last  named,  the  de- 
fendant, by  her  counsel,  entered  a  rule  to  vacate  this  judgment,  wherein  the 
fact  of  her  being  a  married  woman  was  set  forth,  which  rule,  after  hearing, 
was  discharged.  To  this  action  of  the  court  exception  was  taken  on  part  of 
the  defendant,  which  exception  we  have  now  before  us  for  consideration.  It 
is  admitted  that  Mrs.  Baker  was  a  married  woman  as  well  at  the  time  of  giv- 
ing the  note  as  at  the  time  of  the  entry  of  the  judgment.  It  is  not  necessary, 
in  view  of  the  fact  stated,  to  cite  authority  to  prove  that  both  the  note  and 
judgment  are  prima  facie  void.  The  court,  however,  assumed,  and  so  it  was 
admitted,  that  the  note  was  given  for  a  balance  due  on  a  sewing-machine  pur- 
chased by  the  defendant;  and  on  this  assumption  it  was  held  that  as  the  act 
of  the  29th  of  February,  1872,  made  valid  all  contracts  oifeme  coverts  for  the 
purchase  of  sewing-machines,  therefore  a  married  woman  may,  as  part  of  such 
contract,  give  her  judgment  note*  Admitting  the  assumption  to  be  correct, 
as  in  fact  it  is,  we  luive  no  fault  to  find  with  the  learned  judge's  conclu- 
sion. The  act  cited  does  give  married  women  a  general  power  to  contiuct  for 
•  sewing-machines  *'for  their  own  use,"  and  does  not  limit  the  contract  to  any 
prescribed  form;  so  that  it  may  as  well  embrace  a  judgment  note  as  any  other 
species  of  obligation.  But  then,  as  tier  power  to  do  so  depends  exclusively  on 
the  act,  and  as  that  power  is  limited  to  the  purchase  of  sewing-machines  for 

'As  to  the  power  of  a  married  woman  to  contract  under  the  various  statutes,  see 
Jones  V.  Holt,  (N.  H.)  15  Atl.  Rep.  214,  and  note ;  Stevens  v.  Deering,  (Ky.)  9  S.  W.  Rep. 
292,  and  note. 


Digitized  by 


Google 


Pa.]"  APPEAL  .or;  0ABRI8BURQ  4(  E.  IL  CO.  4&Q 

hej(  Qw^'UM»  \t\s  very  xslear  that  there'is  no  wairnlDt  oft'thfe  redord  before  ds' 
for  either  th^  note  or  judgment*  A  cQiitrsu^t  such  as  authorized  by  the  stat^ 
ute  nowhere  appears.  On  the  other  liand,  the  note  is  for  S30,  without  speci- 
fying for  what  it  is  given.  As  we  have  said,  pnmafaoie  it  is  void.  The; 
question  then  is»  can  the  judgment  be  cured  by  collateral  proof  of  considera* 
tion?  We  think  pot.  We  may  say  of  the  act  of  1872»  as  was  said  of  the  act 
(^  1848,  in  Mahon  y.  Gormley^  24  Pa.  St.  80,  a  married  woman  is  not  thereby 
vested  with  the  unlimited  power  of  a/eme  sole.  The  power  is  exceptional; 
hence  the  plaintiff  must,  by  his  pleadings,  bring  himself  within  the  letter  of 
the  act,  or  his  case  fails.  So  in  Hugus  v.  Glass  Cq„  96  Pa.  St.  160;  Hecker 
v.  Haak,  88  Pa.  St.  388;  Kuhns  v.  Tumey,  87  Pa.  St.  497.  And  in  many  other 
cases  we  have  held  that,  in  order  to  chaige  a  married  woman  under  the  act  of 
1848,  it  must  appear  from  the  record  that  the  debt  charged  is  within  the  let- 
ter or  spirit  of  some  one  of  the  exceptions  of  the  act.  If  such,  then,  is  the 
case  under  the  act  of  1848,  why  should  it  not  be  so  also  under  the  act  of  1872? 
This  statute  gives  the  married  woman  power  to  charge  her  separate  estate  by 
her  individual  contract  in  an  exceptional  case,  that  is,  for  sewing-machines; 
and  not  even  for  them  generally,  but  only  for  such  as  are  for  her  own  use.  In 
the  case  in  hand  we  have  nothing  of  record  but  a  common  judgment  note, 
which,  if  there  be  any  tiling  in  the  deliverances  of  this  court,  is  on  its  face  ut- 
terly void.  How,  then,  are  we  to  give  life  to  the  dead  record  ?  It  is  as  worth- 
less as  so  much  blank  paper,  and  we  cannot  see  how  it  is  to  be  helped  by  col- 
lateral proof.  A  voidable  judgment  may  be  thus  sustained,  but  not  one  that 
is  void.  Undoubtedly,  had  the  plaintiff  brought  suit  upon  this  note,  it  must 
have  appeared  by  the  pleadings  that  the  case  was  within  the  act  of  1872;  other- 
wise a  plea  of  coverture  would  have  been  fatal  to  it;  andrthis  for  the  sufficient 
reason  that  at  common  law  a  married  woman  is  not  suable.  But  as,  prima 
facie,  a  married  woman  cannot  bind  herself  by  a  judgment  note,  how  can  it 
be  made  binding  except  it  appears  in  the  body  of  the  note,  or  in  the  statement 
on  which  the  judgment  is  entered,  that  it  was  given  in  the  exceptional  case 
authorized  by  the  statute?  We  must  conclude,  therefore,  that  the  court  erred 
in  not  making  the  defendant's  rule  absolute.  Order  reversed  and  rule  mad^ 
absolute. 


Appeal  of  Harrtsburg  &  !E.  R.  Co. 
(Supreme  Cawrt  of  Pennsylvania,    October  1, 1888.) 

Railroad  CtoMPAiWBs— Bonds  and  Mortgage— Validity— Actions— Pabtibs. 

On  a  bill  to  adjudge  void  a  mortgage  given  by  a  corporation,  and  the  bonds  secured 
by  it,  the  bondholders  are  necessary  parties  to  the  suit,  and  service  of  process  on 
the  trustees  is  not  sufficient  to  bind  them. 

Appeal  from  court  of  common  pleas,  Dauphin  county;  J.  W.  Simonton, 
President  Judge. 

Bill  by  the  Harrisburg  &  Eastern  Railroad  Company  against  the.peansyi- 
vania  &  New  England  Kailroad  Company,,  and  George  M.  McPberran  and 
Pierce  C.  De  Sauque,  trustees,  to  have  declared  void  a  mortgage  given  by  the 
respondent  corporation  to  the  trustees,  and  the  bonds  to  secure  which  it  was 
given,  and  for  other  relief.  The  bill  was  taken  pro  coi}fesso  for  want  of  an 
appearance  by  the  defendants,  and  a  master  appointed,  ^ho  reported  recom- 
mending the  decree  for  which  complainant  prayed.  From  the  refusal  of  the 
court  to  grant  this  relief  the  complainant  appeals.. 

Henry  l^rumbore,  for  appellant. 

Green,  J.  It  is  scarcely  necessary  to  add  anything  to  what  has  been  so 
well  said  by  the  learned  court  below.  The  proceeding  is  aimed  directly  against 
the  bonds  in  question,  and  of  course  assails  necessarily  the  rights  of  the  per- 
sons who  hold  them.    The  trustees  hold  their  office  for  the  benefit  and  pro- 
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tectfon  of  the  bondholders,  but  cannot  be  regarded  as  their  representatives  for 
all  purposes.  Of  course,  if  they  were,  if  the  relations  between  them  were 
such  as  to  constitute  the  trustees  general  agents  or  attorneys  in  fact  in  all 
matters  relating  to  the  bonds,  so  that  service  of  process  in  adverse  proceed- 
ings would  be  binding  upon  the  bondholders,  when  made  only  upon  the  trus- 
tees, the  contention  of  the  appellant  might  be  sustained.  But  there  is  noth- 
ing on  the  record  showing  the  existence  of  such  a  relation.  As  trustees  only, 
they  are  the  mere  custodians  of  the  legal  title  to  the  bonds  for  the  benefit  and 
advantage  of  the  persons  who  own  them.  There  is  nothing  in  that  relation 
which  makes  them  general  agents  for  the  bondholders  as  to  all  matters  affect- 
ing the  bonds.  The  right  of  tlie  latter  to  own  the  bonds  and  to  defend  the 
validity  of  the  bonds  is  a  right  which  is  personal  to  the  owners  of  the  bonds. 
Whenever  that  right  is  assailed,  they  have  an  undoubted  right  to  protect  them- 
selves and  their  title  in  tht^ir  own  pei-sons  and  by  tlieir  own  counsel.  It  may 
be  conceded  that  for  many  purposes  the  trustees  da  represent  the  bondholders; 
and,  whenever  they  do»  the  latter  are  bound  by  their  acts.  The  authoiities 
cited  for  the  appellant  do  not  reach  to  the  position  that  in  a  proceeding  such  ' 
as  this,  which  attacks  the  very  validity  of  the  bonds,  the  trustees  may  l^  sub- 
stituted as  defendants,  and  process  served  on  them,  so  as  to  obligate  the  bond- 
holders by  all  the  consequences  of  an  adverse  proceeding  and  Judgment.  In 
the  absence  of  clear  and  satisfactory  authority  for  a  ruling  to  that  effect,  we 
are  unwilling  to  take  such  a  step.  It  is  true  the  appellant  may  be  subject  to 
some  inconvenience  in  ascertaining  who  are  the  holders  of  the  bonds;  but  that 
difficulty  is  not  insuperable.  As  against  the  consequences  which  might  re- 
sult from  allowing  an  adverse  judgment  to  be  taken  against  persons  who  have 
had  no  notice  and  have  never  had  a  day  in  court*  it  is  not  to  be  considered. 
Decree  affirmed. 


(122  Pa.  St  331) 

Appeal  of  Chapman. 
(Supreme  Court  of  Pennsylmanicu.    October  1,  ISSS.) 

1.  LDnrinoK  of  Actions— Pabt  Pi.TicBNT— Bvidbnox. 

Evi  'eace  that  the  maker  of  a  note  wrote  to  the  payee,  **!  send  yon  $10.  I  cannot 
send  more  at  this  time ; "  and  of  an  indorsement  of  a  credit  of  $10  on  the  note  in  the 
handwriting  of  the  payee,— is  not  sufficient  to  sustain  a  finding  of  payment  taking 
the  note  out  of  the  statute;  there  being  nothing  to  connect  the  letter  with  the  in- 
dorsement.' 

2.  Dksobnt  akd  OisTSiBUTiOK—LixN  or  DsoEDBNV'8  DBBte--GLiLi]ffS  Babbbd  bt  Lim- 

ITATION. 

The  Pennsylvania  act  of  February  24, 1S84,  Umiting  the  period  during  which  debts 
of  a  decedent  shall  remain  a  lien  on  his  land  to  five  years,  has  reference  only  to  debts 
which  can  be  established  against  the  estate,  and  not  to  mere  claims  which  have 
been  barred  by  the  statute  of  limitations,  though  at  the  death  of  decedent  it  had 
not  fully  run. 

Appeal  from  orphans'  court,  Franklin  county;  D.  Watson  KOWe,  Judge. 

Distribution  of  proceeds  of  land  in  the  estate  of  John  Lee  Chapman.  The 
auditor  allowed  a  note  given  by  intestate  to  H.  M.  F.  Yon  Stamp,  which  was 
indorsed  with  a  credit  of  $10  in  the  handwriting  of  the  payee.  A  letter  to 
the  payee  was  introduced,  in  which  intestate  stated,  '*I  send  you  $10.  I  can* 
not  send  more  at  this  time.'*  The  court  below  held  this  not  sufficient  evi* 
dence  of  payment,  as  there  was  nothing  to  identify  the  note  as  the  claim  on 
which  the  $10  was  paid;  but  sustained  the  second  conclusion  of  law  made  by 
the  auditor,  as  follows:  "The  note  of  H.  M.  P  V.  Stamp  was  not  barred  by 
the  statute  at  the  death  of  John  Lee  Chapman,  and  the  debt  became  a  lien  on 
the  lands  in  Pennsylvania  for  five  years  from  the  date  of  Chapman's  death. 

:  ^  As  to  what  is  sufficient  evidence  of  a  part  payment  of  a  debt  to  remove  the  bar  of 
the  statute  of  limitations  therefrom,  see  Town  of  Huntington  y.  Ghesmoie,  (Vt.)  15 
Atl.  Rep.  173,  and  hote;  Austin  v.  McClure,  Id.  161;  Vines  y\  Tift,  (Qa.)  7  8.  £L  Rep. 
227,  and  note. 


Digitized  by 


Google 


Pa.]  APPKAL  OP  CHAPMAN.  461 

The  lands  In  Pennsylvania  'were  sold  by  proceedings  in  tiie  orphans'  oonrt 
within  the  period  of  five  years  from  Cbapman^s  death,  and  the  claim  of  Stamp 
must  be  allowed  out  of  the  fund  with  the  other  claims,  regardless  of  the  fact 
whether  any  payments  were  ever  made  on  the  note  or  not.**  Whereupon 
Alice  Chapman,  administratrix,  appeals. 
John  StetvarU  for  appellant.     W.  V.  Brewer^  for  appellee. 

Paxson,  J.  This  was  a  question  of  the  statute  of  limitations.  The  note 
in  controversy  bears  date  July  10, 1876,  and  is  payable  80  days  after  date. 
Unless  taken  out  of  the  statute,  it  was  barred  October  1,  1882.  The  maker 
died  November  18,  1880.  The  order  of  sale  for  the  payment  of  debts  was 
granted  May  5, 1885,  and  the  sale  was  confirmed  on  the  8th  of  September  fol- 
lowing. The  note  was  presented  to  the  auditor  appointed  to  make  distribu- 
tion, who  allowed  the  claim  upon  two  grounds,  viz:  (a)  That  the  note  was 
taken  out  of  the  statute  by  reason  of  a  credit  appearing  on  the  back  of  the 
note;  and  (6)  because  the  note  remained  a  lien  upon  the  real  estate  of  the  de- 
cedent for  five  years  after  his  death,  and  the  claim  must  be  allowed  out  of  the 
proceeds  of  the  sale  of  the  real  estate,  regardless  of  the  fact  whetlier  any  pay- 
ments were  made  on  the  note  or  not.  See  his  second  conclusion  of  law  Upon 
exceptions  filed,  the  learned  court  below  reversed  the  auditor  upon  the  first 
ground,  but  sustained  him  upon  the  second,  and  decreed  the  payment  of  the 
note  out  of  the  fund. 

The  learned  judge  was  clearly  right  as  to  the  first  proposition.  It  is  true 
that  the  auditor  found  the  fact  that  the  payment  of  the  $10  in  question  was 
made  upon  the  note  in  controversy.  He  found  it,  however,  upon  insufficient 
testimony.  There  was  not  enough  to  submit  to  a  Jury.  This  question  does 
not  require  discussion. 

T.he  court  sustained  the  auditor  upon  his  second  question  with  evident  re- 
luctance. Indeed,  the  learned  Judge  has  given  us  a  very  excellent  argument 
why  the  plea  of  the  statute  should  be  sustained,  but  was  constrained  to  decide 
the  other  way  by  MoClintock's  Appeal^  1  Atl.  Rep.  673.  This  was  one  of 
the  line  of  cases  following  the  ruling  of  McClintock's  Appeal,  29  Pa.  St.  360, 
and  which  fell  within  the  decision  of  York^s  Appeal,  110  Pa.  St.  69,  1  Atl. 
Bep.  162,  2  Atl.  Rep.  65.  It  is  not  necessary  tliat  we  should  reiterate  what 
was  said  in  the  last-named  case.  It  is  still  fresh  in  the  minds  of  the  profes- 
sion, and  we  have  no  idea  of  departing  from  it  in  the  slightest  degree.  We 
there  pointedly  overruled  McClintook's  Appeal,  McCaiicUess^  Estate,  (61  Pa. 
St.  9,)  and  the  entire  line  of  cases  following  them.  The  later  McClintock*8 
Appeal^  upon  which  the  court  below  ruled,  was  decided  between  the  first  de« 
cision  in  Tork^s  Appeal  and  the  subsequent  decision  npon  the  motion  for  a  re- 
argument.  The  latter  is  really  the  decision  in  that  case,  and  it  occurred  two 
months  after  McClintock's  Appeal,  in  1  Atl.  Rep.  578,  was  decided.  Thelat«> 
ter  case  fell  with  the  decision  in  Tark^s  Appeal.  In  the  case  in  hand,  how-* 
ever,  much  stress  was  laid  upon  the  act  of  24th  of  February,  1834,  which  pro-> 
vided  that  the  debts  of  a  decedent  shall  remain  a  lien  upon  his  real  estate  for 
five  yea^rs  after  his  death.  It  is  to  be  observed,  however,  that  the  act  of  1834 
did  not  create  a  lien.  It  merely  limited  the  extent  of  a  lien  at  one  time  in-  , 
definite,  and  by  the  act  of  1794  restricted  to  seven  years,  to  the  period  of  five  ' 
years.  It  will  be  noticed,  moreover,  that  the  act  refers  only  to  debts  due  by  a 
a  deepen t.  It  has  no  reference  to  mere  claims  against  his  estate .  A  debt  estab- 
lished or  admitted  is  a  lien  against  the  real  estate  of  a  decedent  for  the  period  of 
five  years  after  his  decease.  A  mere  daim  is  not  a  lien  until  first  established  as 
a  debt.  .When,  therefore,  a  claimant  demands  the  benefit  of  his  statutory 
Hen,  he  must  first  show  that  he  has  a  debt.  A  debt  l>arred  by  the  statute  of 
limitations  is  no  debt  at  all;  and  it  is  begging  the  question  to  say  that  it  was 
a  debt  at  one  time,  or  that  the  statute  had  not  fully  run  at  the  death  of  the 
decedent.    In  the  latter  case  the  statute  may  be  tolled  and  the  lien  preserved 
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bi^.cpjiiTnendiiig  a^fttiU  within  the  fijkafcotDtyperiod.  It  woald  XJUd-Mn  9i:ii]inudiy 
to  hold  that  a  elaitn  barred  by  the  8tHtute»<aiid  therefore.  mc9i>9ble  pi  ^comingp 
ihjaponthe  personal .  estate,  whjch  is  the  .primary  fund  for  the  payment  of 
debts,  could  years  afterwards  be  allowed  out  of  the  real  estate  in  the  hands  of 
the  heirs  or  distributees.     The  decree  is  reversed,  at  the  costs  of  the  appellee. 


(m  Pa.  St  165) 

TiFFAinr  t?.  Commonwealth. 
(Supreme  Court  of  PennsyVocmia^    October  1,1888.) 

1.  HOMICrDE— MCJRDER — GrADB — REASONABLE  DotJBT.  ' 

Where  the  fact  of  the  killing  ia  admitted,  but  evidence  is  introduced  to  show  that 
defendant  was  yiolently  attacked  on  his  own  premises  by  deceased  and  his  com- 
panion, in  such  manner  as  to  warrant  him  in  believing  that  he  was  in  danger  of 
great  bodily  harm  or  loss  of  life,  it  is  error  to  refuse  to  instruct  the  jury  that  a  rea- 
sonable doubt  as  to  the  existence  of  malice  is  sufQcient  to  reduce  the  homicide  be- 
low murder  in  the  second  degree.^ 

2.  Sams — Self-Bsfense. 

The  deceased  and  his  companion  having  come  upon  the  defendant's  premises,  and. 
used  violent  and  threatening  language,  defendant  had  a  right  to  order  them  on  the 
premises,  but  he  had  no  right  to  follow  them  **up  until  an  attack  was  made  upon 
him  so  fierce  as  to  put  him  on  self-defense.  "* 
8.  -Same— Evidence— Reputation  of  Deceabed^s  Companion. 

Defendant  having  been  assauUed  by  deceased  and  his  companion,  evidence  ia  ad- 
missible that  the  companion  of  deceased  had  a  bad  reputation  as  a  quarrelsome  and 
dangerous  man,  and  that  this  was  known  to  defendant  at  the  time  of  the'killlng. 

Error  to  court  of  oyer  and  terminer,  Susquehanna  county;  McCozjiUM* 
Judge.  . 

I^Klictment  agaitistJudson  £.  Tiffany  for  the  murder  of  Samuel  Hocum. 
Verdict,  murder  in  the  second  degree. 

Ei  Jj>  Blakeshe,  A.  H,  MoCoUum,  and  Geo.  A,  Post^  for  plaintiff  in  error. 
Fi  I.  Lott  and  Comeliuit  Smith,  for  defendant  In  error, 

Sterrett,  J  The  clear  and  comprehensive  charge  of  the  learned  presi< 
deot  of  the  oyer  and  terminer  contains  a  correct  exposition  of  the  law  applica-. 
bleto^the  several  degrees  ot  homicide  upon  which  the  jury  were  required  to 
pass^  except  in  his  refusal  to  charge,  substantially  as  requested  by  the  pris- 
oner, that  a  reasonable  doubt  as  to  the  existence  of  malice  was  sufficient  to 
redtice  the  grade  of  homicide  below  murder  of  the  second  degree.  His  refusal 
to  so  instruct  the  jury  is  practically  tlie  subject  of  complaint  in  the  first  four 
specifications  of  error.  While  it  was  not  denied  that  the  deceased,  Samuel. 
Hocum,.  diedirom  the  effect  of  a  pistol-shot  wound  indicted  by  the  prisoner, 
it  was  contended  that  the  shooting  was  done  in  justifiable  self-defense,  or,  at 
the  rery  utmost,  under  such  legal  provocation  as  stripped  the  act  of  malice, 
and  reduce  the  grade  of  offense  to  manslaughter.  Considerable  evidence  was 
introduced  for  the  purpose  of.  showing  that  the  prisoner  was  assaulted  on  his 
own  premises  by.  deceased  and  his  companion,  Lafayette  Orandall;  that  the 
attack  was  so  fierce  and  violent  as  to  warrant  him  in  believing  he  was  In  dan- 
ger of  great  bodily  harm  or  loss  of  life  unless  he  used  the  pistol  in  defending 

^In  prosecutions  'for  homicide,  the  burden  of  proof  is  upon  the  state  to  satisfy  the 
jury  beyond  a  reasonable  doubt  that  the  killing  was  not  in  self-defense,  where  evidenoe 
is  given  to  sustain  that  plea.  People  v.  Ck)ughlin,  (Mich.)  85  N.  W.  Rep.  72.  See,  also, 
People  V.  CougMln,  (Mich.)  83  N.  W .  Rep.  905.  and  note.  C(mtra^  State  v.  Welch,  (S. 
C.)  o  S.  E.  Rep,  894.    See,  also,  note.  Id. 

*  One  assaulted  on  his  own  premises  is  not  obliged  to  retreat,  although  by  flight  he 
might  avoid  the  dangev.  Bledsoe  v.  Commonwealth,  (Ky.)  7  S.  W.  Rep.  884.  But  he 
is  not  justified  in  taking  life  unless  necessary  to  protect  himself  and  his  home.  State* 
V.  Middleham,  (Iowa,)  17  N.  W.  Rep.  446.  See,  also,  as  to  homicide  committed  in  re- 
sisting trespass  on  land.  White  v  Territory.  (Wash.  T.)  19  Pac.  Rep.  88,  and  note. 
On  the  general  subject  oi  instructiuus  as  to  self -defense  in  homicide  cases,  see  State  v. 
Jones,  (S.  C.)  7  S.  B,  Rep.  296,  and  note. 
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hjlmsolf.  Witlidout  referring  fully  to: the  evidence,  it Irsulfittfefrit  fb  ^:^ihftt' 
1^.  tended  to  sodtain  the  contention,  and  presentiad  a  proper  case  for  submission 
tQithejurypn  questions  of  fact  involved  therein.  Among  othelr  thingsf;  the 
pri$oner  himself  testified:  "I  went  to  my  lot  to  pick  berries,  *  *  *  and 
while  I  was  there,  busy  picking  berries,  Crandail  aiKi  Ilocum  came  where  I 
was,  and  I  said,  •  How  do  you  do,'  pleasantly,  and  they  respondi)d,  and  I  saw 
they  had  been  drinking.  Hocum  said,  •  Why  don*t  you  let  3teve  alone?  Why 
do  you  meddle  with  his  distillery? '  And  I  said,  *  That  is  my  business^'  and- 
IJocum  said,  *  We'll  make  it  ours.  If  you  don't  stop  informing  skgaindt^  him, 
we  will  &x  you  in  a  way  that  you  will  wish  you  never  had.'  I  said,  « Oentte- 
men,  get  off  from  my  premises.  I  will  not  be  abused  on  my  own  land.';  You 
ahall  not  pick  berries  here.'  And  Crandail  said:  Lick  him,  Sam.  You  can 
do  it  without  any  help.  I  will  go  and  sit  down,  and  see  the  fun.'  And  Cran- 
dail started  away  slowly,  and  Hocum  called  me  names.  Question.  What  did 
be  call  you?  Anszoer.  He  called  me*  a  liar.  He  said  I' was  a  liar.  Q.  What 
else?  4*  Well  he  used  some  hard  language.  I  would  not  be  able  tx>  tell  ex*^! 
actly,  perhaps.  I  told  him  to  go  off,  and  at  that  he  struck  his  hand  in  my 
fsteie.  X  stepped  away.  We  walked  slowly  down  the  hill.  He  halted  to  stick 
his  hands  in  my  face.  I  told  him  I  didn't  want  any  quarrel;  that  I  had  never 
struck  a  man  in  my  life.  Then  be  struck  me  in  the  stomach  and  on  the  right 
cheeks  I  told  him  to  let  me  alone.  If  he  wanted  to  quarrel,  he  could  have 
his  drunken  quarrel  withJiis  son-in-law,  as  he  had  the  other  night,  when  he 
got  his  face  marked.  He  picked  up  a  stone,  and  struck  me  in  Uie  left  side, 
stunning  me.  He  had  another  stone,  and  says,  *  1  will  smash  your  brains  oat; 
you  son  of  a  bitch;'  and  just  then  I  saw  Crandail  running.  He  throweil  his 
pail,  and  was  running  with  all  his  might,  with  his  fist  doubled  up,  straight 
towards  me,  and  I  was  scared,  and  I  hollowed,  *  Help!'  and  Hocum  said,  'I 
willhelp  you  withabuUet;*  and  Crandail  says,  'Shoot  him,  Sam;  shoot  him.' 
Hocum  had  a  stone  in  his  band,  and  put  his  other  hand  towards  his  hippoeketr 
and  stepped  towards  me;  I  had  heard  that  they  were  desperate  chatacters,' 
and  quarreled  among  themselves,  and  threatened  to  shoot  each  other,  and' 
threatened  to  kill  each  other,  and  I  suddenly  thought  of  my  revolver,  and  I 
jerked  it  out,  and  I  was  so  excited  and  scared  that  1  hardly  realized  when  th^ 
revolver  went  off.  Just  then  Crandail  had  hold  of  me,  and  jerked  me  down, 
and  had  one  hand  on  my  throat,  and  the  other  oil  the  revolver,  and  then  I 
heard  a  voice  say,  'Keep  the  revolver  safe;'  and  he  let  go  of  my  hand,  and  I 
got  away.  I  can  hardly  tell  how  I  got  home, "  etc.  The  prisoner's  narrative 
of  the  occurrence  beai*s  the  impress  of  candor  and  truthfulness;  and,  while  it 
is  contradicted  in  some  essential  particulars  by  Qrandall  and  other  witnesses 
for  the  commonwealth,  it  is  corroborated  to  some  extent  by  otlier  evidence; 
showing  his  condition  after  the  shooting,  great  prostrisition,  marks  of  blows 
on  bis  face  and  left  side,  where  he  testified  he  was  struck  by  Hocum,  etc. 
These  and  other  corroborating  facts  and  circumstances  had  an  important  bear- 
ing on  the  question  of  veracity  between  him  and  witnesses*  for  the  commour. 
wealth. 

>  In  view  of  the  evidence  relied  on  by  the  prisoner,  the  court  was  requested 
to  charge  as  to  the  legal  effect  of  the  facts  the  jury  might  find  therefrom,  and, 
especially,  of  a  reasonable  doubt  as  to  the  existence  of  malice  at  the  time  the 
fatal  shot  was  fired. .  In  that  poiiion  of  his  charge  recited  in  the  third  specific- 
cation,  the  learned  judge,  after  reminding  the  jury  that  he  had  "refused  to 
affirm  two  of  the  prisoner's  pointy  with  reference  to  the  crime  of  murder  in 
the  second  degree,"  said:  *'I  refuse  to  say,  as  requested  in  those  points,  that 
if  the  circumstances  in  evidence,  put  there  either  by  the  prisoner  or  the  com- 
monwealth, raised  a  reasonable  doubt  of  that  crime,  those  facts  and  circum- 
stances would  operate  to  acquit  of  it."  Again:  "If  the  facts  and  ciifcum- 
stances  are  in  evidence,  no  matter  by  whom  produced,  which  make  the  exten- 
uation that  reduces  it,  (gr<ide  of  the  crime,)  they  have  the  effect  to  reduce  it; 
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but  those  facts  and  circumstanees  must  be  more  than  suflSdent  to  raise  a  rea- 
sonable doubt."  This  was  misleading  and  erroneous;  and  the  error  is  not 
covered  by  what  he  said  in  immediate  connection  with  the  first*quoted  sen- 
tence. It  is  undoubtedly  true  that  "where  a  homicide  is  commitled,  and  the 
killing  is  shown  to  be  unlawful,  it  is  presumed  to  be  murder;"  but  the  pre- 
sumption may  be  rebutted,  or  so  far  weakened  by  other  evidence  in  connec- 
tion with  the  legal  presumption  of  innocence,  aa  to  create  a  reasonable,  sub- 
stantial doubt  as  to  the  guilt  of  the  accused,  or  the  grade  of  the  crime  charged, 
and  thus  entitle  him  to  acquittal  or  reduction  of  the  grade.  In  other  words, 
it  is  not  a  presumption  juris  et  de  jure, — an  irrebuttable  presumption.  Mal- 
ice, for  example,  is  an  essential  ingredient  of  murder,  either  of  the  first  or 
second  degree;  and,  while  its  existence  maybe  presumed  from  certain  proved 
or  admitted  facts,  the  presumption  is  not  necessarily  conclusive.  There  may 
be  rebutting  evidence  for  the  consideration  of  the  jury.  It  is  incumbent  on 
the  commonwealth,  in  every  such  case,  to  establish  the  existence  of  malice, 
express  or  implied,  not  merely  by  a  preponderance  of  evidence,  but  by  proof 
beyond  a  reasonable  doubt.  In  Turner  v.  Com.,  86  Pa.  St.  54,  74,  the  present 
chief  justice  said:  **  We  are  inclined  to  think  with  Mr.  Greenleaf  (I  Ev.  §  816) 
that  the  true  rule  in  crinHnal  cases,  notwithstanding  some  decisions  to  the 
contrary,  is.  that  the  burden  of  proof  never  shifts,  but  rests  on  the- prosecution 
throughout;  so  that  in  all  cases  a  conviction  can  be  had  only  after  the  jury 
have  been  convinced,  beyond  a  reasonable  doubt, of  the  defendant's  guilt. 
From  this  it  results  that  if  from  any  or  from  all  thf  evidence,  taken  together, 
a  reasonable  doubt  of  defendant's  guilt  is  raised,  there  should  be  an  acquit- 
tal."' Whatever  doubt  there  may  be  as  to  tlie  applicability  of  the  principle 
thus  stated,  to  cases  wh^re  the  prisoner  relies  on  some  distinct,  substantive 
ground  of  defense,  not  necessarily  connected  with  the  transaction  on  which 
the  indictment  is  founded,  such  as  insanity,  etc.,  there  can  be  no  questi<»n  as 
to  its  soundness  as  well  as  applicability  to  cases  where,  instead  of  setting  up 
such  separate  and  independent  fact  in  answer  to  a  criminal  charge,  the  ao« 
cused  contlnes  his  defense  to  the  original  transaction  charged  as  criminal, 
with  its  accompanying  circumstances.  In  the  latter  the  burden  of  proof 
never  changes,  but  remains  on  the  commonwealth  to  satisfy  the  Jury  that  the 
act  was  unlawful  and  unjustifiable;  and,  if  the  crime  be  a  graded  one,  that  it 
is  of  tbe  grade  claimed  by  the  commonwealth.  Numerous  autliorittes  m  ght 
be  cited  in  support  of  this  view,  among  which  are  Whart.  Grim.  £v.  236; 
Com.  V.  Hawkins,  8  Gray»463;  Maker  v.  People,  10  Mich.  212;  LUienthal 
V.  U.  S.,  97  U.  8.  266.  In  the  latter  it  is  said:  **In  criminal  cases  the  true 
rule  is  that  the  burden  of  proof  never  shifts;  that  in  all  cases,  before  a  con* 
viction  can  be  had,  the  jury  must  be  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  of  the  affirmative  of  the  issue  presented  in  the  accusation 
that  the  defendant  is  guilty  in  manner  and  form  as  cliarged  in  the  indict- 
ment." "Where  the  matter  of  excuse  or  justification  of  the  offense  charged 
grows  out  of  the  original  transaction,  the  defendant  is  not  driven  to  the  ne* 
cessity  of  establishing  the  matter  in  excuse  or  justitiCiition  by  a  preponder* 
ance  of  evidence,  and  much  less  beyond  a  reasonable  doubt.  If,  upon  a  con- 
sideration of  all  the  evidence,  there  be  a  reasonable  doubt  of  the  guilt  of  the' 
party,  the  jury  are  to  give  him  the  benefit  of  such  doubt."  8tate  v.  Tweedy, 
5  Iowa,  433.  The  saiue  thought  is  thus  presented  by  Mr.  Wharton  in  his  ad- 
mirable work  on  Evidence,  above  referred  to:  '* Provocation,  also,  as  a  de- 
fense, which  goes  to  negative  premeditation  and  malice,  must  be  regarded  as 
traversing  essential  ingredients  of  all  offenses  which  require  proof  of  premed- 
itation and  malice.  Hence,  according  to  the  distinction  just  stated,  the  burden 
Is  on  the  defendant  to  prove  provocation  in  all  cases  where  he  opens  this  de*. 
fense;  yet,  when  the  evidence  on  both  sides  is  closed,  he  is  entitled  to  an  ac- 
quittal, if  he  has  offered  proof  enough  to  cast  a  reasonable  doubt  on  the  aver- 
ments of  malice  and  premeditation,  when  thus  essential." 
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The  f(tih  speciflcaUon  k  not  Bostained.  Ae  9  whole*  tho  pdnt.  recited 
thereon  is  not  oorrect  as  a  legal  proposition!  and  hence  there  was  no  error  in 
refusing  to  affirm  it.  While  the  prisoner  bad  a  right  to  oi'der  deceased  and 
bis  companion  off  the  premises,  etc.,  he  bad  no  right  to  follow  them  ''up  un- 
til an  attack  was  made  upon  him  so  flerce  as  to  put  him  on  self-defense." 

The  subject  of  ccHnpJaint  in  the  sixth  specifleation  is  the  rejection  of  the 
offer  to  prove  by  the  witness  then  on  the  stand,  and  25  other  witnesses,  "that 
La  Fayette  Crandall  has  a  notoriously  bad  reputation  as  to  being  a  quarrel- 
some, bad-tempered,  dangerous  man,  and  Uiat  all  this  was  known  to  Judson 
Tiffany  on  the  15th  July,  1886,  at  the  thne  .of  the  shooting."  For  obvious 
reasons  that  evidence  should  have  been  received.  According  to  defendant's 
own  evidence,  as  we  have  seen,  he  was  assaulted  by  both  Hocum  and  Cran- 
dall, and  he  had  as  much  right  to  prove  the  bad  reputation  of  the  latter  as  a 
violent  and  dangerous  man  as  he  would  have  had  to  prove  the  reputation  of 
Hocum.  It  had  a  direct  bearing  on  the  question  of  josUflable  self-defense. 
The  remaining  specifications  are  not  sustained.  There  is  nothing  in  either 
of  them  that  calls  for  special  notice.  Judgment  reversed,  and  a  tenire  facias 
de  nato  awarded. 


Jacobs  «•  Commokwealth. 

(Supreme  Court  cf  PemnayUxiwia.    October  1, 1888.) 

HomoTOB— EnnsNcs— BxoiTABLB  Tsmpbrament  ov  Defendant. 

On  a  trial  lor  liomidde,  where  it  is  not  oontended  that  defendant  was  insane,  in 
the  lefl»l  sense  of  the  word,  evidence  of  his  ezcitablUty,  and  that  this  exercised  a 
controuing  influence  on  his  mind,  rendering  it  unconscious  of  its  own  purposes,  and 
incapable  of  deliberating  or  premeditating,  is  properly  excluded. 

Error  to  court  of  oyer  and  terminer,  Lancaster  county;  D.  W.  Pattebson, 
Judge. 

Indictment  against  Jaines  H.  Jacobs  for  murder.  Defendapt  brings  error 
from  judgment  of  conviction. 

B.  Frank  EsTUeman  and  J.  Hay  Brovm,  for  plaintiff  in  error.  Wm.  D. 
Weaver  and  JS,  K.  Martin,  for  defendant  in  error. 

Gordon,  C.  J  That  the  verdict  in  this  case,  under  the  instructions  of  the 
court,  was  right,  and  warranted  by  the  facts  proved,  no  one  pretends  to  deny. 
Neither  is  it  contended  that  Jacobs,  the  defendant,  was  insane,  in  the  legal 
acceptation  of  that  word.  Ttiat  he  was  able  to  Icnow  and  to  distinguish  be* 
tween  right  and  wrong  is  not  gainsaid.  That  he  had  sulHcient  time  for  de- 
liberation before  he  committed  the  fatal  act,  and  that  he  acted,  if  not  wholly 
without  provocation,  yet  certainly  without  enough  to  excuse  in  the  slightest 
degree  so  barbarous  an  act,  the  jury,  on  sufficient  evidence,  have  found.  Be- 
ing thus  relieved  of  all  doubt  as  to  tlie  sufficiency  of  the  evidence  and  the 
justness  of  the  verdict,  all  we  have  to  do  is  to  consider  tliose  technical  assign- 
ments of  error  which  have  been  presented,  to  us  by  the  learned  counsel  for  the 
plainti ff  in  error.  '  These  specifications  are  three  in  number,  as  follows:  **  The 
court  erred  in  overruling  the  following  question  put  to  Dr.  Joseph  Purness: 

*  Were  you  able  to  Judge  in  your  intercourse  with  him  what  his  temperament, 
disposition,  and  condition  of  his  mind  was?'  *'  (2)  *'Tbe  court  erred  in  over- 
ruling the  following  questiion  put  to  the  same  witness:  <  State  what  are  the 
quality  and  characteristics  of  defendant's  mind  as  to  excitability.'  "  (3)  **The 
court  erred  in  overruling  the  following  question  put  to  the  same  witness: 

•  Please  state  whether  or  not,  in  your  judgment,  there  were  such  controlling 
influences  in  the  mind  of  James  H«  Jacobs,  the  defendant,  that  it  was  not 
conscious  of  its  purposes,  and  on  account  of  those  influences  was  incapable  of 

.deliberating  or  premeditating;  and,  if  so,  what  were  those  controlling  influ- 
ences? » » 

v.l6A.no.9— 80 
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The  qoeations  thus  proposed  were  properly  rejected,  because,  hail  the  re« 
quired  answers  been  received,  the  court  could  have  done  nothing  else  than 
instruct  the  jury  to  disregard  them.  They  were  intended,  not  to  establish  the 
fact  that  Jacobs,  when  he  committed  the  homicide,  was  constrained  by  an  in« 
sane  impulse  which  for  the  time  destroyed  his  free  agency^  but  only  to  show 
that  he  was  of  an  excitable  temperament;  that  is,  as  we  take  it,  he  was  a  man 
of  quick  temper,  and  when  his  anger  was  aroused  his  self-government  was 
for  the  moment  overcome,  and  he  was  at  such  times  liable  to  commit  acts 
which  his  cooler  judgment  would  not  approve.  But  a  rule  which  would  al- 
low the  justiOcation  of  crime  on  such  pretext  would  utterly  pervert  and  sub- 
vert the  moial  order  of  things.  It  may  do  well  enough  when  applied  to  tha 
brute  world,  where  there  neither  is  nor  can  be  such  a  thing  as  moral  obliga- 
tion, and  where  individual  impulses  are  regarded  as  mere  instincts  without 
mental  control,  but  it  will  not  do  for  the  government  of  man,  to  whom  God 
has  given  a  reasonable  soul,  by  which,  if  he  will,  all  his  passions  may  be  con- 
trolled. And  why  should  one  man  be  excused  for  the  results  of  passion  and 
not  another?  The  phlegmatic  man  may  be  moved  to  anger  as  well  as  the 
most  nervous.  The  only  difference  is  that  it  requires  more  to  affect  the  one 
than  the  other;  but,  when  passion  is  once  aroused  m  either,  it  is  the  same  un- 
reasoning and  unreasonable  power.  Why,  then,  should  it  not  excuse  crime  in 
the  one  as  well  as  in  the-other?  If  the  murder  of  the  latter  may  thus  be  re- 
duced in  degree,  why  not  that  of  the  formeni  Questions  such  as  these  at 
once  show  the  utter  inapplicability  of  the  rule  contended  for;  hence  it  must  be 
rejected.  The  main  objt^ct  of  the  Penal  Code  is  to  compel  men  to  restrain 
their  evil  passions  and  desires;  hence  the  want  of  such  restraint  is  rather  an 
aggravation  of  than  an  excuse  for  crime.  But  we  need  not  dwell  longer  upon 
this  subject,  for  the  underlying  principle  of  the  above-recited  assignments  has 
been  fully  considered  and  disposed  of  by  this  court  in  the  case  of  Small  v. 
Com,,  91  Pa.  St.  804,  in  which  we  held  that  the  evil  dispositions  of  a  defend- 
ant were  not  admissible  in  evidence  for  the  purpose  of  excusing  or  mitigating 
his  crime.  We  also  refer  to  the  forcible  and  pertinent  remarks  of  Mr.  Justice 
LowiiiE,  on  a  similar  proposition,  in  the  case  of  Keenan  v.  Com,,  44  Pa;  St. 
55.  The  judgment  of  the  court  of  oyer  and  terminer  is  now  affirmed,  and  it 
is  ordered  that  the  records  be  remitted  to  the  said  court  for  the  purposes  of 
execution. 


an  Pa.  St.  109) 

Commonwealth  v.  Fitzpatrick  et  al. 
(Supreme  Court  of  PennsyVoania.    October  1, 1888.) 

Criminal  Law— Forhbr  Jbopabdt— Dischabob  of  Jubt  at  End  of  Tbrv. 

The  discharge  of  a  jury  in  a  capital  case  on  the  last  day  of  the  term,  after  they 
have  for  five  oays  failed  to  agree  upon  a  verdict,  is  not  because  of  an  absolute  ne- 
cessity, in  the  absenoe  of  any  reason  why  the  term  could  not  be  continued,  and,  if 
made  against  the  objection  of  the  defendant,  is  a  bar  to  another  trial  for  tne  same 
offense.* 

Error  to  court  of  oyer  and  terminer,  Lackawanna  county;  Alfred  Hand, 
President  Judge. 

Indictment  against  Peter  Fitzpatrick,  F.  W.  Fiedler,  F.  L.  Boss,  Bernard 
McQabe,  and  Jolm  J.  Keefe.  The  commonwealth  brings  error  on  a  judgment 
overruling  the  demurrer  to  defendants'  plea  of  former  jeopardy. 

H,  M,,  Edwards,  lor  plaintiff  in  error.    Fred  W.  Gunster  and  Cliarles  H* 

Wells,  for  defendants  in  error. 

I 

Williams,  J.  The  defendants  in  error,  who  were  defendants  below,  were 
indicted  and  put  on  trial  for  murder.    At  the  conclusion  of  the  evidence  the 

^  As  to  what  will  support  a  plea  of  former  jeopardy,  see  People  v.  Traven,  (Cal.)  19 
Pac.  Rep.  268;  Ex  parte  Fenton,  Id.  267,  and  note;  Foster  V.  State,  (Tex.)  8  S.  W.  Rep.  ' 
664,  and  note;  People  v.  Cignarale,  (N.  Y.)  17  N.  E.  Rep.  185,  and  note. 
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qa^tlonb  ihyolved  wore'discassM  \ry  counsel,  antd  the  juty,  afler.  tbe  charge 
of  the  court,  retired  to  deliberate  lipon  their  verdict?.  This  was  on  the  1st 
day  of  February,  1887.  On  ther5th  of  tbe  same  month,  which  was  Saturday, 
and  the  last  day  of  the  regular  term  of  the  court,  the  jury,  not  having  agreed 
upon  a  verdict,  was  discharged  by  the  court,  notwithstanding  the  objection 
of  the  defendants.  The  learned  judge  of  the  oyer  and  terminer  caused  the 
following  adjudication  to  be  entered  on  the  minutes:  *'Kow,  to- wit,  5th  Feb- 
ruary, 1887,  the  jury  in  this  ease  having  come  into  court  repeatedly  and  af- 
firmed that  they  could  not*agr«e,  and  that  they  had  made  every  possible  effort 
to  agree,  and  that  they  still  cannot  agree,  the  term  of  the  court  now  expiring, 
the  court  being  satis^d  that  it  is  useless  to  detain  the  jury  longer,  the  jury 
are  discharged  from- the  further  consideration  of  the  case;  to  which  order  and 
discharge  tbe  defendants  except,  at  whose  request  a  bill  is  sealed."  The  de- 
fendants were  again  called  for  trial  in  the  following  month  of  May,  and 
pleaded  specially  the  former  trials  and  the  discharge  of  the  jury  without  ren- 
dering a  verdict,  in  bar  of  any  further  trial  for  the  same  offense.  The  com- 
monwealth demurred  to  this  plea,  and  the  court,  after  argument,  entered  judg- 
ment on  the  demurrer  in  favor  of  the  defendants,  and  discharged  them  from 
custody. 

The  question  thus  raised  is  whether  the  facts  set  forth  in  the  special  plea 
show  that  the  defendants  have  been  once  in  jeopardy  for  the  offense  now 
charged  against  them.  If  so,  the  constitutional  provision  that  "no  person 
shall  for  the  same  offense  be  twice  put  in  jeopardy  of  life  or  limb,"  is  a  con- 
clusive answer  to  the  indictment.  Jeopardy  is  the  peril  in  which  a  defend- 
ant is  put  when  he  is  regula):ly  charged  with  crime  before  a  tribunal  properly 
organized  and  competent  to  try  him.  He  must,  under  such  circumstances, 
submit  the  sufficiency  of  his  defense  to  the  decision  of  a  jiiry  of  his  peers.  He 
is  in  their  hands,  exposed  to  tbe  danger  of  conviction,  with  all  its  conse- 
quences; or,  in  the  language  of  the  bill  of  rights,  he  is  *Un  jeopai'dy."  From 
this  jeopardy  he  is  to  be  relieved,  if  relieved  at  all,  by  the  verdict  of  the  jury. 
Unless  some  overriding  necessity  arises  after  the  jeopardy  begins,  the  trial 
must  proceed  until  it  ends  in  a  conviction  or  an  acquittal.  In  a  capital  case, 
therefore,  the  court  has  no  power  to  discharge  a  jury  without  the  consent  of 
the  defendant,  unless'  an  absolute  necessity  requires  it.  Com.  v.  Cook,  6 
8erg.  &  11.  577.  The  mere  inability  of  the  jury  to  agree  within  a  few  hours 
or  days  is  not  such  a  necessity,  {Com,  v.  Clue,  3  Rawle,  498;)  nor  is  the  fact 
that  the  regular  term  is  approaching  an  end,  for  the  couits  have  power  to 
continue  the  term  until  the  case  can  be  properly  ended.  The  serious  illness  or 
insanity  of  the  defendant,  and  the  illness,  insanity,  or  death  of  the  judge  or 
a  juror  engaged  in  the  trial,  have  been  held  to  create  a  necessity  for  the  with- 
drawal of  a  juror  and  a  postponement  of  the  trial ;  and  it  is  not  difficult  to 
imagine  other  cases  in  which  a  similar  holding  should  be  made.  In  this  case, 
however,'  we  take  notice  of  the  fact  that  Lackawanna- county  constitutes 
a  judicial  district,  with  a  president  and  an  additional  law  judge.  The  ad- 
judication does  not  suggest  any  reason  why  the  term  could  not  have  been 
extended,  and  we  assume  that  there  was  none.  There  was  tlierefore  no  case 
of  necessity  presented  by  the  facts  stated  in  the  adjudication,  nor  did  the 
learned  judge  undertake  to  put  a  finding  of  such  necessity  upon  the  record. 
The  adjudication  only  asserts'that  "the  court  is  satisfied  that  it  is  useless  to 
detain  the  jury  longer,"  and  then  directs  their  discharge.  This  order  was  a 
mistake.  It  was  made  in  disregard  of  the  protest  of  the  defendants.  They 
were  in  jeopardy  when  the  order  was  made,  and  its  effect  was  to  end  the 
trial  and  the  jeopardy  without  a  verdict,  and  without  their  consent.  When 
they  were  again  called  upon  to  answer  and  subject  themselves  to  the  jeopardy 
of  a  trial,  they  had  a  right  under  the  constitution  to  say:  "  We  have  been  once 
put  in  jeopardy  for  this  crime,  and  we  cannot  be  compelled  to  undergo  the 
same  peril  a  second  time  for  the  same  offense."    This  was  the  effect  of  their 
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special  plea,  and  it  was  unanswerable.  Pe^er  y.  Co«i.»  15  Pa.  St.  468;  Ifcs 
Fadden  v.  Com.,  23  Pa.  St.  12;  Alexander  v.  Com.,  105  Pa.  St.  1;  ^r^ondf 
y.  Com,,  111  Pa.  St.  1,  2  Atl.  Rep.  70.  There  may  be  room  to  doubt  the  wi8« 
dom  of  the  constitutional  provision  in  its  present  form,  but  there  is  no  room 
for  discussion  as  to  its  effect.  The  justice  of  sustaining  a  plea  of  former 
acquittal  or  conviction  is  unquestioned  and  unquestionable;  but  a  plea  of 
"qpoe  in  jeopardy"  stands  on  narrower,  more  technical,  and  less  substanthil 
ground.  It  alleges  only  that  there  might  have  been  a  oonviction  or  an  acquit* 
tal  if  the  judge  trying  the  cause  had  not  made  a  mistake  in  law  which  pre- 
vented a  verdtcL  It  is  of  no  consequence  how  many  mistakes  he  makes  if 
the  trial  results  in  a  conviction.  The  mistakes  can  be  corrected  on  a  writ 
of  error,  and  the  defendant  tried  over  again.  But  if  the- mistake  results  in 
closing  the  trial  without  a  verdict,  this  is  remediless.  The  court  that  made 
it  cannot  correct  it.  The  proper  court  of  review  cannot  correct  it..  The  con* 
sequence  is  that  a  defendant  charged  with  taking  the  life  of  his  feilow-nian 
goes  out  of  the  court  and  out  of  tlie  reach  of  justice  because  of  a  mistake  in 
law,  made  after  an  honest  and  painstaking  effort  to  be  right.  Such  was 
the  case  of  Hilanda  v  Com.  Such  is  this  case.  But  the  constitutioDal  pro* 
vision  is  plain,  and  its  enforcement  by  the  courts  has  been  uniform.  The 
judgment  entered  upon  the  demurrer  was  right,  therefore,  and  it  is  now  af- 
firujed. 


(121  Pa.  St  2eo) 

Appeal  of  GiYBN. 
(Supreme  Court  of  Penngylvania.    Oetober  1, 1888.) 

L  JuDOHSBrT—EQurrABLE  Rblisf^-Injunotion.  1 

A  biU  will  lie  to  enjoin  the  plaintiff  from  collecting  a  Judgment  oonfessed  five 
years  previously,  under  a  warrant  of  attorney  in  a  bond,  the  defendant  having  had 
no  day  in  oonrt,  upon  the  ground  that  the  consideration  of  the  bond  was  the  agree- 
ment to  suppress  a  prosecution  for  forgery. 
a.  Samb--Stbiking  Off— Collaivbal  Attack. 

The  judgment  having  been  entered  by  a  court  of  competent  jurisdiction,  equity 
cannot  reheve  by  declaring  the  judgment  illegal  and  void,  or  ordering  the  judgment 
and  writs  of  scire  fadaa  issued  thereon  stricken  off. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Biil  by  Amanda  M.  Given  to  declare  illegal  and  void,  to  strike  off,  ^nd  to 
restrain  the  collection  of  a  judgment  rendered  by  the  court  of  common  pleas 
in  favor  of  Howard  B.  Kern  against  said  compiainant.  A  demurrer  to  the 
bill  was  sustained,  and  complainant  appeals. 

A.  Sydney  Biddle  and  Walter  J.  Budd,  for  appellant.  Hood  GUpin,  for 
i^pellee. 

Clabe,  J.  On  the  28th  August,  1882,  Amanda  M.  Given  executed  and  de- 
livered to  Howard  B.  Kern  a  bond  bearing  that  date,  in  the  sum  of  $1,400. 
A  warrant  of  attorney  was  annexed  to  the  obligation,  under  which  on  31st 
August  judgment  was  confessed  in  the  court  of  common  pleas  No.  4,  of  Phil- 
adelphia, to  No.  606,  June  term,  1882.  No  further  proceediogs  appear  to 
have  been  taken  thereon  until  in  July  or  August,  1887,  when  an  attempt  was 
made  to  revive  the  judgment,  and  thereupon  this  bill  was  filed.  The  bill, 
after  stating  the  circumstances  under  which  the  bond  was  executed,  sets  forth 
that  it  was  delivered  by  Amanda  M.  Given,  and  accepted  by  Howani  B.  Kern, 
solely  to  secure  the  release  of  one  George  A.  TomUnson  from  arrest  and  im- 
prisonment for  the  crime  of  forgery,  of  which  he  was  guilty;  that  the  bond 
had  no  other  consideration  to  support  it.  The  prayer  of  the  bill  is  (1)  that 
the  bond  may  be  declared  illegal  and  void ;  (2)  tliat  the  judgment  and  the  writs 
of  eci.fa.  be  stricken  off;  (3)  that  Kern  be  restrained  from  further  proceed- 
ings tiiereon,  either  for  the  reviving  thereof  or  by  execution;  and  (4)  further 
relief.    The  proceeding  i^  by  bill  in  the  equity  forms.    The  court  below,  as  a 
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oonit  of  equity,  of  eooise  had  no  power  to  Interfere  with  the  records  of  the 
common  ^eas  as  a  eoart  of  law,  and  upon  appeal  we  have  no  greater  power 
than  might  haye  been  exercised  below.  The  jurisdiction  of  the  common  pleas 
in  the  entry  of  the  judgment  is  undoubted,  and  we  cannot  strike  it  off  or  re- 
move it  from  the  record  of  that  court.  The  first  two  prayers  of  the  bill,  there* 
fore,  we  have  no  power  to  grant.  If  a  proper  case  is  presented,  however,  we 
may  enjoin  Kern  from  proceeding  to  enforce  the  judgment;  but  the  injunc- 
tion in  such  case  would  not  be  addressed  to,  nor  would  it  operate  on,  the  court 
of  common  pleas.  It  would  be  addressed  to  him,  and  would,  in  terms,  pro- 
hibit him  from  resorting  to  the  legal  jurisdiction  in  which  his  judgment  was 
obtained  for  enforcement  thereof.  Upon  a  rule  to  open  or  strike  off  in  the 
common  pleas,  the  court  may  lay  its  hands  upon  the  judgment  itself;  but, 
wlien  the  proceeding  is  by  bill  in  the  equity  forms,  the  remedy  is  directed  to 
the  parties  only. 

The  real  question  for  consideration,  therefore,  is  whether  or  not,  as  a  court 
of  equity,  we  ought  to  enjoin  Howard  B.  Kern  from  further  proceeding  on  his 
judgment,  by  execution  or  otherwise.  It  would  seem  to  be  settled  in  Penn- 
sylvania that  chancery  will  grant  relief  by  injunction  to  stay  proceedings, 
where  a  judgment  is  procured  by  fraud  or  giv«in  upon  a  consideration  which 
is  illegal,  or  upon  a  transaction  contrary  to  public  policy,  or  in  violation  of 
the  law,  provided  the  defendant  lias  had  no  day  in  court,  and  been  guilty  of 
no  laches  in  failing  to  set  up  the  defense  when  he  had  opportunity  to  do  so. 
Tills  is  the  doctrine  of  Wiatar  v.  MoMaiies,  54  Pa.  St.  318,  and  that  case  has 
been  followed  in  a  number  of  cases  in  the  common  pleas.  See  Cheyney  v. 
Wright.  7  Phila.431;  Hetzdl  v.  Bents;,  8  Pbila.  261;  Imuranoe  Co.  v.  Erh, 
16  Wkly.  Notes  Gas.  113,  1  AtK  Bep.  571.  To  the  same  effect,  also,  is  the 
reasoning  of  our  late  Brother  Tbuiocey,  in  Knarr  v.  BIgren.  19  Wkly.  !N[otes 
Gas.  581;  9  AU.  Bep.  875.  See,  also.  Barker  v.  Elkim,  1  Johns.  Gh.  466; 
Hendriokson  v.  Hinckley,  17  How.  445;  3  Lead.  Gas.  £q.  194.  The  juris- 
diction in  equity  in  such  cases  is  also  assumed  in  GordUUer'a  Appeal,  89 
Pa.  St.  528,  and  in  FrauenthaV9  Appeal,  100  Pa.  St.  290.  In  these  cases, 
however,  it  was  held,  modifying  the  rule  laid  down  in  Wistar  v.  McManes, 
supra,  in  this  respect,  that  a  bill  in  equity  cannot  be  maintained  to  restrain 
execution  upon  a  judgment  at  law,  where  a  rule  to  show  cause,  etc.,  founded 
on  the  same  facts,  bad  previously  been  discharged  by  the  court.  In  the  case 
now  under  consideration,  the  effect  of  the  demurrer  is  to  admit  that  the  bond 
was  given  in  settlement  of  the  criminal  charge  of  forgery,  of  which  the  son- 
in-law  of  the  obligor  was  guilty;  and  that  upon  giving  the  bond  the  criminal 
was  discharged  from  arrest  and  imprisonment.  The  consideration  of  the 
bond  was  therefore  illegal,  (Bredin'e  Appeal,  d2  Pa.  St.  245,)  and  in  equity 
the  obligation  was  void.  Such  agreements  have  a  manifest  tendency  to  sub- 
vert public  justice,  and  equity  will  not  permit  them  to  be  enforced.  1  Story, 
Eq,  Jur.  8  294.  "Forgery,  or  the  crimen  falsi.  Is  an  infamous  offense.  It  is 
classed  with  other  infamous  felonies  and  misdemeanors,  the  compounding  of 
any  of  which  is  a  misdemeanor  punishable  by  fine  or  imprisonment.  Act  §lst 
March,  1860,  §  10,  P.  L.  387.  Under  section  9  of  the  criminal  procedure  act 
of  1860,  P.  L.  432,  no  magistrate  or  court  can  lawfully  permit  a  settlement 
of  a  prosecution  for  forgery  on  satisfaction  being  made  to  the  party  complain- 
ing; for  infamous  crimes  are  excepted  from  its  operation.  *  *  *  Stifling 
a  prosecution  for  f orgei-y ,  though  an  offense  of  same  grade  as  compounding  di- 
vers felonies,  seems  to  be  a  graver  offense  than  compounding  some  felonies. 
It  comes  within  the  rule  that,  where  the  welfare  of  society  and  the  vindica- 
tion of  the  law  are  the  chief  objects,  tlie  defendant  may  give  in  evidence  the 
illegality  of  the  contract,  as  a  bar  to  a  suit  to  enforce  it;  and  this  to  prevent 
the  evil  which  would  be  produced  by  enforcing  the  contract  or  allowing  it  to 
stand.''  Bredin*8  Appeal,  supra.  The  judgment  having  been  entered  by 
confession  upon  warrant  of  attorney,  the  question  of  the  illegality  of  the  con- 
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sid^ration*  was  not  considered  at  th6  entry  of  the  Judgaaeiit.  The  defeodimt 
cannot  be  t;harged  with  laches,  in  failing  to  set  up  her  defense,  for  she  li^us 
had  no  opportunity.  We  are  inclined  to  the  opinion,  therefore,  that  the  facts 
set  forth  in  the  bill  present  suoh  a  case  as  equity  would  take  cognizance  of*  and 
that  the  decree  sustaining  the  demurrer  and  dismissing  the  bill  must  be  re- 
versed. 

But  it  was  stated  at  the  argument,  and  it  is  also  set  forth  in  the  appellant's 
paper  book,  and  we  do  not  understand  the  fact  to  be  denied,  that  the  com- 
plainant here,  after  her  bill  was  dismissed  below,  filed  her  petition  in  the  law 
side  of  the  common  pleas,  setting  forth,  substantially,  the  same  facts  con- 
tained in  the  bill ;  that  she  obtained  a  rule  to  show  cause,  etc.,  and,  upon  hear- 
ing of  that  rule,  the  judgment  was  opened,  and  the  defendant  admitted  to  a 
defense.  This  fact  does  not  appear  in  the  record,  however,  and  we  cannot 
give  it  any  consideration  in  the  decree.  If  this  be  so,  however,  she  needs  no. 
equitable  relief.  The  common-law  court,  which  at  her  request  has  now  taken 
cognizance  of  the  case,  has  full  jurisdiction,  under  our  practice,  to  consider 
the  matters  of  defense  alleged  in  the  bill.  She  virtually  abandoned  the  pro- 
ceeding by  bill  in  taking  the  rule,  and  procuring  an  order  in  another  jurisdic- 
tion. The  judgment  having  been  opened,  the  defendant  therein  hasoppor* 
tunity  to  set  up  her  defense,  and,  after  a  trial  and  judgment  upon  the  issue 
there  preferred,  the  matters  of  defense  set  forth  in  the  bill  will  be  res  adjudU 
cata,  and  equity  will  not  retry  the  issue.  It  matters  not  whether  the  specific 
matters  of  defense  stated  in  the  bill  are  actually  set  up  at  that  trial  or  not, 
for,  if  they  are  not,  the  defendant  in  the  judgment  has  thereby  had  her  day  in 
court.  If  this  were  not  so,  the  court  of  common  pleas  must  hear  and  de- 
termine the  same  matter  twice.  If  when  this  record  is  remitted,  therefore, 
it  shall  be  made  to  appear  that  the  complainant  h^  already  obtained  relief 
under  proceedings  at  law,  the  court  will  doubtless  dismiss  the  bill  on  that 
ground,  as  we  would  certainly  do  now  if  the  facts  alleged  were  disclosed  by 
the  records  The  decree  is  reversed,  and  the  record  remitted  for  further  pro- 
ceedings; the  appellee  to  pay  the  costs  of  tnis  appeal. 

(122  Pa.  8t  177) 

Appeal  of  Walsh. 

(Supreme  Coturt  of  PermayVoania.    October  1, 1888.) 

GiPTS— DoKATio  Catjsa  Mortis— Savings-Bank  Fund. 

The  delivery  of  a  savings-bank  book  to  a  third  person  by  the  depositor  during  her 
last  illness,  saying  that  if  she  died  the  money  was  for  her  sister  in  Ireland,  is  not  a 
complete  donatio  causa  mortis.^ 

Appeal  from  orphans^  court,  Philadelphia  county. 

This  appeal  grows  out  of  the  filing  of  a  claim  against  the  estate  of  Margaret 
Tyrrell,  deceased,  by  Catharine  Tyrrell,  for  the  amount  of  a  balance  on  deposit 
in  a  bank  alleged  to  have  been  given  to  the  applicant  by  the  intestate  as  a 
donatio  causa  mortis.  The  orphans'  court  decreed  the  fiind  to  be  the  prop- 
erty of  the  applicant,  and  Kellie  J.  Walsh,  the  administratrix  of  said  intestate, 
appeals. 

H,  La  Barre  Jayne%  Arthur  Biddle,  and  George  W,  Biddle,  for  appellant. 
Henry  W,  Hall,  Dwight  M,  Lowrey,  James  M,  Beck,  and  Wm,  F.  Harrity, 
for  appellee. 

Williams,  J.  A  gift  is  more  than  a  purpose  to  give,  however  clear  and 
well  settled  the  purpose  may  be.  It  is  a  purpose  executed.  It  may  be  defined 
as  the  voluntary  transfer  of  a  chattel  completed  by  the  delivery  of  possession. 
It  is  the  fact  of  delivery  that  converts  the  unexecuted  and  revocable  purpose 

1  See  note  at  end  of  case. 
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into  an  executed*  and  therefore  irrevocable,  contract*  All  gifts  are  necessa- 
rily inter  vivos',  for  a  living  donor  and  donee  are  indispensable  to  a  valid  dona* 
tion;  but  when  the  gift  is  prompted  by  the  belief  of  the  donor  that  his  death 
is  impending,  and  is  made  as  a  pi'ovision  for  the  donee  if  death  ensues,  it  is 
distinguished  from  the  ordinary  gift  inter  vivos,  and  called  donatio  causa 
mortis.  But  by  whatever  name  called,  the  elements  necessary  to  a  complete 
gift  are  not  changed.  There  must  be  a  purpose  to  give.  This  purpose  must 
be  expressed  in  words  or  signs,  and  it  must  be  executed  by  the  actual  delivery 
of  the  thing  given  to  the  donee  or  some  one  for  his  use.  In  every  valid  gift 
a  present  title  must  vest  in  the  donee,  irrevocable  in  the  ordinary  case  of  a 
gift  inter  vivos;  revocable  only  upon  the  recovery  of  the  donor,  in  gifts  mortis 
causa.  Wells  v.  Tticker,  8  Bin.  366;  Nicholas  v.  Adams,  2  Whart.  17 ;  6  Bac. 
Abr.  162.  The  thing  given  must  be  susceptible  of  delivery.  In  the  case  of 
money  on  deposit,  or  loaned  out,  the  certificate  of  deposit  or  the  bill,  note,  or 
bond  may  be  delivered  properly  indorsed,  and  it  will  confer  on  the  donee  an 
absolute  title  to  the  fund  represented  by  it.  But  if  there  remains  something 
for  the  donor  to  do  before  the  title  of  his  donee  is  complete,  the  donor  may  de- 
cline the  further  performance  and  resume  his  own.  This  is  true  of  both  classes 
of  gifts,  and  there  can  be  no  good  reason  for  distinguishing  between  them  in 
this  particular.  Scott  v.  Lauman,  104  Pa.  St.  593.  As  to  gifts  inter  vivos  it 
was  distinctly  held  in  Bond  v.  Bunting,  78  Pa.  St.  210,  that  an  assignment 
or  some  equivalent  instrument  was  necessary  in  order  to  pass  title  to  a  chose 
in  action.  The  reason  is  that  a  gift  is  incomplete  which  does  not  clothe  the 
donee  with  the  rights  and  powers  of  ownership,  and  these  rights  and  powers 
do  not  vest  without  a  complete  delivery.  Miohener  v.  Dale,  23  Pa.  St.  59; 
Fross'  Appeal,  105  Pa.  St.  258.  In  the  case  of  Basket  v.  Hassell,  107  U.  S. 
'602,  2  Sup.  Ct.  Rep.  415,  a  certificate  of  deposit  was  indorsed,  "Pay  Martin 
Basket,  no  one  else,  then  not  till  my  death,"  and  so  indorsed  it  was  delivered 
to  the  donee;  but  it  was  held  that  no  valid  dmiatio  causa  mortis  was  shown, 
because  a  delivery  of  the  certificate,  with  the  indorsement,  did  not  clothe  the 
donee  with  the  rights  and  powers  of  an  owner.  The  certificate  was  put  into 
•the  hands  of  the  donee,  but  he  was  unable  to  make  hse  of  it  because  of  tlie 
limitation  in  the  assignment.  So  in  MitcJiell  v.  Smith,  4  De  Gex,  J.  &  S. 
422,  the  indorsement  upon  the  certificate  was,  *'Pay  tlie  within  contents  to 
Simon  Smith  or  his  order  at  my  death, ''  and  delivery  of  the  Indorsed  certificate 
was  made;  bnt  the  gift  was  held  to  be  incomplete,  because  no  present  control 
over  the  fund  passed  to  the  donee.  If  the  certificate  had  been  payable  to  bearer, 
mere  delivery  would  have  been  enough  to  pass  the  title;  and  it  has  been  held 
that,  In  the  case  of  notes  and  other  instruments  payable  to  order,  a  delivery, 
accompanied  by  words  imputing  a  present  absolute  gift,  would  invest  the  do- 
nee with  the  ownership  of  the  fund.  The  reason  for  this  holding  seems  to  be 
that  the  certificate,  bill,  or  note  is  the  legal  evidence  of  the  deposit  or  debt,  and 
that  when  the  owner  parts  with  the  instrument  by  gift  or  sale  he  parts,  at 
least  pi*ima  facie,  with  the  debt  or  deposit.  The  production  of  the  instru- 
ment, or  proof  of  its  destruction  or  loss,  is  indispensable  to  a  recovery  of  the 
demand  it  represents;  and  the  owner,  by  his  gift  of  the  note,  parts  with  his 
own  power  over  the  debt  of  which  it  is  the  evidence. 
In  the  case  at  bar  Margaret  Tyrrell  was  a  depositor  in  the  Philadelphia 

^ISavings  Fund.  Her  deposits  Were  held  by  the  bank  under  the  rules  of  the 
law-merchant  and  the  regulations  peculiar  to  this  institution.  During  her 
last  sickness.  She  banded  her  bank-book  to  Thomas  Doyle,  saying,  "The  money 
there  is  for  my  sister  in  Ireland,  but  if  I  don't  die  I  want  it  back."  Our 
question  is  whether  this  passed  the  title  to  the  fund  in  the  hands  of  the  bank 
as  a  donatio  causa  mortis.    This  depends  to  some  extent  upon  the  character 

*  of  a  depositor's  bank-book.  When  a  deposit  is  made  in  bank,  the  depositor  is 
credited  upon  the  books  of  the  bank  with  the  amount  deposited,  and  a  dupli- 

'  cate  entry  of  credit  is  made  upon  the  bank-book  in  bis  hands.    He  thus  has 
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at  all  tiroes  a  statement  of  his  credits  ixL  bis  acoount  with  the  bank»  His 
debits  he  may  keep  in  any  convenient  manner,  or,  if  the  rules  of  the  bank  re* 
^Qire  it,  he  may  present  his  book  with  each  check,  tliat  the  debits  Qiay  be  en-» 
tered  by  the  officers  of  the  bank.  The  book  is  at  most  a  statement  of  an  account, 
showing  how  much  has  been  deposited  by  the  customer  to  be  held  by  the  bank 
upon  the  terms  which  the  law  or  the  agreement  between  the  parties  has  pro* 
yided.  Wtien  withdrawn,  it  is  by  means  of  checks,  orders,  or  such  other  form  of 
voucher  as  the  terms  of  the  deposit  or  the  usages  of  the  institution  may  provide 
for.  Tlie  mere  possession  of  the  book  by  the  bank  would  afford-no  evidence  of 
the  payment  of  the  money  to  the  depositor.  An  assignment  of  such  a  book, 
like  an  assignment  of  a  book  of  original  entry,  will  operate  to  transfer  the  en* 
tire  balance  remaining  due  upon  the  account;  but  a  delivery  of  it  will  no  more 
transfer  the  fund  than  will  a  delivery  of  a  book  of  original  entries  transfer 
the  lialances  due  upon  the  several  accounts  contained  therein.  This  is  sub- 
stantially decided  in  Bank  v.  Cupps,  91  Pa.  St.  315.  Mrs.  Gupps  placed  her 
bank-book  in  the  hands  of  her  son.  He  presented  it  at  the  bank,  together 
with  a  forged  check 'in  his  own  favor,  and  the  fund  was  paid  to  him.  Mrs. 
Gupps  brought  suit  to  recover  the  amount  of  her  deposits,  and  the  liank  set 
up  the  possession  of  the  book  by  the  son,  and  its  production  by  him  when  the 
check  was  presented,  as  a  defense.  This  defense,  however,  did  not  avail,  and 
the  plaintiff  was  permitted  to  recover  from  the  bank.  When  Margaret  Tyr- 
rell handed  her  book  to  Mr.  Doyle,  saying  *'the  money  there  is  for  my  sister," 
she  did  not  invest  her  sister  or  Doyle,  as  her  representative,  with  any  control 
over  the  fund.  The  ownership  did  not  pass  out  of  her.  There  whs  no  de- 
livery of  a  check,  order,  assignment,  or  other  instrument  which  would  have 
served  as  a  voucher  if  the  money  had  be  n  paid  by  the  bank,  or  by  means  of 
which  tlie  money  could  have  been  properly  demanded.  Asa  gift  inter  vivo$9 
it  was  not  good,  for  the  control  of  the  donor  over  the  fund  continued.  In 
Duffitld  V.  Bltffes,  1  Bligh,  (N.  S.)  527,  a  distinction  was  taken  between  gifts 
inter  eivos  and  those  made  catuta  nyjrtia,  to  which  our  attention  haa  been 
drawn.  It  was  tliere  said:  "1  apprehend  that  really  the  question  does  not 
turn  at  all  upon  what  the  donor  could  do,  or  what  the  donor  could  not  do, 
but,  if  it  was  a  good  donatio  causa  mortis,  what  the  donee  of  that  donor 
could  call  upon  tlie  representatives  of  the  donor  to  do  after  the  death  of  that 
donor. "  If  this  is  to  be  understood,  as  is  urged  in  the  argument,  that  the  per- 
sonal representatives  of  a  decedent  may  be  compelled  to  complete  a  gift  which 
was  lett  incomplete  by  the  alleged  donor,  we  cannot  assent  to  the  doctrine, 
nor  do  we  quite  understand  what  is  meant  by  the  passage  from  the  opinion 
cited.  If  the  gift  was  *'a  good  donatio  causa  mortis,"  then  nothing  remained 
to  be  done  by  the  donor  that  was  essential  to  the  vesting  of  title  in  his  donee; 
and  the  converse  of  the  proposition  is  equally  clear,  that  if  anything  remained 
to  be  done  by  the  donor  which  was  essential  to  complete  his  donee's  title,  it 
was  not  a  good  donatio,  but  an  unexecuted,  possibly  an  abandoned,  purpose 
to  give.  If,  therefore,  the  case  presented  was  that  of  a  good  donatio,  the  only 
questions  that  could  be  raised  between  the  donee  and  the  personal  representa- 
tives of  the  donor  would  be  those  relating  to  matters  of  form,  affecting,  not 
the  title  of  the  donee,  but  the  use  of  appropriate  remedies  against  third  per- 
sons for  the  recovery  of  the  gift.  If  it  was  not  a  good  donatio,  the  courts 
would  have  no  Jurisdiction.  The  estates  of  those  who  can  no  longer  speak 
for  themselves  stand  in  much  greater  need  of  protection  than  living  property 
ownera,  and  it  is  not  possible  that  a  chancellor  would  compel  an  executor  or 
administrator  to  complete  a  gift  by  the  doing  of  any  act  which  the  alleged 
donor,  if  living,  miglit  have  refused  to  do,  and  thereby  revoke^  his  purpose 
to  give.  In  the  case  of  a  book  of  original  entries, — a  bank-book,^-  an  execu- 
tory contract,  and  the  like,  where  the  possession  of  the  document  affords  no 
presumption  of  ownership,  something  more  is  necessary  than  the  manual  de- 
livery of  the  book  or  paper  in  order  to  make  a  valid  gift.    The  title  must  pass 
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out  of  the  donor  in  his  Uf e-time»  or  ft  can  never  reach  the  donee.    Judgment . 
reversed. 

NOTE. 

Giro— Cauba  M0BTI8— Dblitsbt.  To  oonsUtate  a  valid  gift  causa  mort^^  there 
must  be  not  only  an  actual  and  oontplete  delivenr,  so  as  to  deprive  the  donor  of  all  far- 
ther control  or  dominion  over  the  property,  but  the  donee  must  take  and  retain  posses- 
sion until  the  donor*s  death.  Dunbar  v.  Dunbar,  (Me.)  18  Atl.  Bep.  57&  The  deliverv 
must  be  as  complete  as  the  nature  of  the  propertv  will  admit  of.  Oano  v.  Fisk,  (Ohio^ 
8  N.  £.  Rep.  {^  and  note.  Lamson  v.  Monroe,  (Me.)  5  Atl.  Rep.  818.  It  must  be  such 
as  in  the  case  of  a  gift  inter  vifoos  would  invest  the  donee  with  title.  Shackelford  v. 
Brown.  (Mo.)  1  S.  W .  Rep.  890.  And  delivery  to  an  agent,  with  instructions  to  deliver 
to  the  donee  in  case  of  the  donor's  death,  otherwise  to  return  to  the  latter,  is  insuffi- 
cient. Id.  But  deliver  to  a  tliird  person,  for  the  donee's  use,  is  effectuaL  ,  Eknery  v. 
Clough,  (N.  H.)  4  Atl.  Rep.  800.  See,' also,  note,  Id.  The  intention  of  the  donor  must 
be  established  by  clear  and  precise  evidence.  Appeal  of  Madeira.  (Pa.)  4  Atl.  Rep.  908 ; 
Lamson  v.  Monroe,  supra.  For  evidence  held  sufficient,  see  Vandor  v.  Roach,  (C^.)  15 
Fac.  Rep.  864. 

A  delivery  to  a  third  person,  to  be  given  to  the  donee  on  condition  that  he  does  not 
contest  the  donor's  will,  is  sumcient.  Woodbum  v.  Woodburn,  (IlL)  14  N.  E.  Rep.  58. 
A  certificate  of  deposit  may  be  the  subject  of  a  gift  causa  mortls-i  though  payable  to 
the  donor,  and  not  indorsed  bv  her.  Ck>nner  v.  Root,  (Colo.)  17  Pac.  Rep.  778.  But  de- 
livery of  his  bank-book  to  a  third  person  by  the  donor,  with  a  request  that  it  be  kept 
for  a  designated  donee,  and  delivered  to  her  on  the  donor's  death,  the  latter  not  parting 
with  the  control  of  the  book,  is  not  a  valid  gift  causa  vryortis,  Daniel  v.  Smith,  (Cal.) 
17  Pac.  Rep.  688:  Nor  is  delivery  of  a  memorandum  disposing  of  certain  personal  prop- 
erty, neither  the  donees'  nor  the  articles  mentioned  being  present.  Trenholm  v.  Mor- 
gan, (S.  C.)  5  S.  £.  Rep.  721.  Gifts  causa  mortis  are  defined  in  Henschel  v.  Maurer, 
(Wis.)  84  N.  W.  Rep.  dSO;  Farcher  v.  Savings  Bank,  (Me.)  7  AtL  Rep.  2(56. 


(121  Pa.  St.  U8) 

Appeal  of  Van  Nobt. 
(Su/preme  Cowt  of  Pennsylvania,    October  1, 1888.) 
Taxation— Erbonbous  AssBssMENT—RBMEnixa— Injunction. 

Complainant  having  failed  to  return  his  property  for  taxation,  the  assessor  made 
the  return,  as  required  by  Act  Pa.  June  80, 1885.  of  which  complainant  was  notified. 
After  the  time  for  an  appeal,  complainant  applied  to  the  commissioners  for  relief, 
alleging  that  he  was  misled  dv  the  figures  in  the  notice.  The  commissioners  of- 
fered to  substitute  his  return  for  that  of  the  assessor  even  then,  if  he  would  file  one, 
which  he  failed  to  do.    Held,  that  the  collection  of  the  tax  would  not  be  enjoined. 

Appeal  from  eoart  of  common  pleas,  Lackawanna  county;  B.  W.  Arch* 
BALD,  Jadge. 

Bill  by  Joseph  J.  Albright  to  restrain  the  collection  of  certain  taxes  as- 
seeeed  against  complainant.  Albriglit  refused  to  make  the  return  specified  in 
act  June  30,  1885,  §  7,  of  his  property  made  liable  by  that  act  to  state  taxa- 
tion for  the  year  18o6.  Thereupon  the  assessor  returned  and  assessed  the 
said  Joseph  J.  Albright  upon  the  sum  of  ;i^654,477#  and  notice  was  at  once 
given  to  Mr.  Albright  of  the  amount  of  his  assessment.  On  complaint  at  the 
office'  of  the  county  commissioners,  that  some  portion  of  this  sum  was  un- 
justly assessed,  he  was  requested  to  file  his  return,  the  commissioners  offer- 
ing to  substitute  it  for  that  of  the  assessor;  but  the  return  was  never  filed. 
The  tax  was  then  levied  on  the  sum  returned  by  the  assessor,  and  placed  in 
the  hands  of  Charles  F.  Yan  Nort,  the  collector  of  the  state  and  county  taxes, 
for  collection.  The  act  referred  to  is  as  follows:  "Upon  the  refusal  or  fail- 
ure of  any  taxable  person  to  make  a  return,  as  required  by  this  act,  it  shall 
be  the  duty  of  the  assessor  to  make  a  return  for  such  taxable  person,  estimat- 
ing the  amount  from  the  best  information  at  his  command,  to  which  esti- 
mated return  the  proper  county  commissioners  or  boards  of  revision  shall  add 
fifty  per  centum,  and  the  aggregate  account  so  obtained  shall  be  thf  basis  for 
taxation:  provided,  that  if  such  taxable  person,  on  or  before  the  day  fixed  for 
appeals  from  assessments,  shall  present  reasons,  under  oath,  satisfactory  to 
the  proper  county  commissioners  or  boards  of  revision,  excusing  the  failure 
to  make  a  return,  and  shall  then  make  such  return  as  should  have  been  made 
to  the  assessor*  the  proper  countj  commissioners  or  boards  of  revision  shall 
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sabstitute  the  taxable  pei*son^s  retarn  for  that  returned  by  the  assessor,  to 
have  the  like  effect  as  if  no  failure  had  occurred." 
Louis  A,  Watrest  for  appellant.    Jesaups  <&  Hand,  for  appellea 

Sterrett,  J.  The  complainant,  Joseph  J.  Albright,  having,  refused  to 
make  the  return  required  by  the  supplement  of  1885,  it  thereupon  became  the 
duty  of  the  assessor  to  make  a  return  for  him,  "estimating  the  amount  from 
the  best  information  at  his  command."  As  contemplated  by  the  act,  the  as- 
sessor had  been  furnished  with  a  certified  list  of  mortgages,  etc.,  in  favor  of 
complainant,  remaining  open  and  unsatisfied  on  the  records  of  Lackawanna 
and  Luzerne  counties.  A.ided  by  that  evidence,  the  assessor,  doubtless  ac- 
cording to  the  best  of  his  judgment,  made  the  return,  including  therein, 
among  other  things,  two  mortgages  in  favor  of  Mr.  Albright,  trustee,  aggre- 
gating over  $600,000.  To  that  estimated  return  the  county  commissioners, 
as  required  by  the  act,  added  50  per  centum,  in  the  nature  of  a  penalty.  No- 
tice of  the  assessment  thus  made  and  day  fixed  for  appeal  was  duly  served  on 
complainant,  bat  he  paid  no  attention  to  the  matter  until  payment  of  the  tax 
was  demanded  by  the  collector  in  whose  hands  it  had  been  placed  for  collec- 
tion. He  then  appealed  to  the  commissioners  for  relief,  alleging  tliat  he  was 
misled  by  the  notice  served  on  him  by  the  assessor,  in  that  "the  figures 
thereon  were  so  pointed  off  as  to  indicate  an  assessment  of  $642.08  instead  of 
$642,088;  and  for  that  reason  he  permitted  the  day  of  appeal  to  pass.  Tfhese 
facts  are  substantially  admitted  by  the  bill  and  injunction  affidavits. 

Assuming  that  complainant  was  misled,  by  the  notice,  as  to  the  aggregate 
amount  of  the  assessment,  it  was  of  course  a  good  reason  for  according  or  of- 
fering to  accord  to  him  a  hearing,  as  though  he  had  appeared  and  demanded 
it  on  the  day  fixed  for  appeal;  but  it  was  no  reason  for  relieving  him  from 
the  duty  of  making  a  corrected  return,  such  as  is  authorized  by  the  proviso 
to  the  ninth  section  of  the  act,  and  which  the  commissioners  might  and  doubt- 
less would  have  substituted  for  the  return  made  by  the  assessor.  The  assess- 
ment was  not  rendered  void  by  the  alleged  mistake  of  the  assessor  in  errone- 
ously pointing  off  the  figures  showing  the  aggregate  amount,  or  in  not  return- 
ing the  mortgages  as  trust  instead  of  individual  securities.  At  most,  these 
were  mere  irregularities  or  errors  that  coitld  be  corrected  whenever  discovered, 
subject  to  complainant's  right  to  be  heard,  on  an  appeal,  after  the  correction 
was  made.  That  right  the  commissioners  were  willing  to  recognize,  and  ac- 
cordingly proposed  that,  if  complainant  would  then  make  the  leturn  contem- 
plated by  the  proviso  above  referred  to,  they  would  substitute  the  same  for 
the  return  made  by  the  assessor.  One  of  the  commissioners  in  his  affidavit 
says  complainant  called  at  their  office  several  times,  and  attempted  or  endeav- 
ored to  have  some  portion  of  the  assessment  stricken  off;  that  he  was  re- 
quested by  the  commissioners  to  make  the  return  provided  by  law,  but  he  re- 
fused to  do  so.  It  is  averred  in  the  bill  that  the  two  mortgages  had  been 
given  to  complainant  as  trustee  many  years  ago,  to  secure  certain  bonds,  in 
which  he  had  no  personal  interest,  and  that  they  had  in  fact  been  paid  long 
before,  and  "have  been  satisfied  of  record;"  but  it  is  not  alleged,  or  even  pre- 
tended, that  they  were  satisfied  of  record  at  the  time  they  were  included  in 
the  assessor's  return.  If  they  were  unsatisfied  on  the  record  at  that  titne,  the 
assessor  had  no  right  to  treat  them  otherwise  than  as  outstanding  securities 
taxable  in  the  hands  of  complainant  as  trustee,  and  hence  it  was  his  duty  to 
include  them  in  his  return.  Without  intending  to  question  complainant's 
motives  in  an3;1;hing  that  he  did  or  omitted  to  do  in  the  premises,  it  may  be 
confidently  asserted  that  in  every  community  there  are,  and  probably  always 
will  be,  those  who  are  anxious  to  shirk  their  share  of  the  public  burdens,  and 
thereby  cast  the  same  upon  others.  It  was  to  remedy  that  great  and  grow- 
ing evil,  and  secure  as  far  as  possible  Just  and  fair  returns  and  assessments 
of  pei-sonal  property  taxable  for  the  support  of  government,  that  the  act  un- 


Digitized  by 


Google 


PskJX  APPEAL  OF  VAN   NOBT.  ^75 

der  consideration  was  passed.  As  was  said  in  Fox's  Appeal,  112  Fa,  St.  337, 
1  Atl.  Hep.  149:  .'*It  waa  in  tended  to  compel  each  tax-payer  to  disclose  to  the 
assessor  the  full  extent  of  his  personal  estate,  and  to  avoid  the  unequal  bur- 
dens which  had  been  laid  upon  the  shoulders  of  some  persons  by  the  neglect 
of  others  to  return  the  full  amount  of  their  property.  No  legal  objection  can 
be  made  to  this.  If  the  state  has  a  right  to  tax  moneys  at  interest  in  the 
handd  of  her  citizens, — and  this  cannot  be  denied,— she  has  the  right  to  know 
to  what  extent  each  citizen  holds  such  property.  In  the  exercise  of  this  right 
she  has  the  power,  and  it  is  part  of  the  taxing  power,  to  require  each  tax- 
payer to  make  known  to  the  assessor  the  extent  of  his  or  her  property  of  this 
description.  She  has  the  further  right  to  punish  the  failure  to  make  such  re- 
turn, by  the  imposition  of  a  penalty  or  otherwise,  as  may  best  secure  the  ob- 
ject to  be  attained.'*  The  provisions  of  tl\e  ninth  section  apply  only  to  tax- 
payers who  neglect  or  refuse  to  make  the  prescribed  return.  IJy  their  own 
act  they  are  in  default,  and  are  prima  facie  attempting  to  avoid  their  share 
of  the  public  burdens.  The  assessor  is  required  to  make  a  return  for  such 
delinquents,  estimating  the  amount  from  the  best  information  at  his  com- 
mand, to  which  amount  50  per  centum,  in  the  nature  of  a  penalty,  must  bo 
added;  but,  in  accordance  with  the  fundamental  principle  tliat  no  man  shal^ 
be  condemned  in  person  or  property  without  a  hearing,  an  appeal  to  tho 
commissioners  is  provided,  for  the  benefit  of  those  wlio  may  consider  them- 
selves aggrieved  by  the  assessor's  return.  That  is  an  ample"  remedy,  and  on 
general  principles,  it  may  well  be  regarded  as  exclusive,  except,  perhaps,  in  ex- 
tiaordinary  cases.  When  the  tax-payer  refuses  to  make  his  own  return,  and 
by  his  silence  acquiesces  in  that  of  the  assessor,  it  may  be  safely  assumed  the 
amount  returned,  plus  the  added  penalty,  does  not  exceed  the  sum  on  which  tax 
is  justly  payable;  and,  in  the  absence  of  more  reliable  data,  that  sum  may  well 
be  taken  by  the  assessor  as  a  safe  guide  in  making  the  subsequent  return  in 
case  the  tax-payer  does  not  make  it  himself.  There  is  nothing  in  the  facts  of 
this  case  to  take  it  out  o£  the  general  principle  recognized  in  Hughes  v.  Kline, 
30  Pa.  St.  227 ;  School-DiatricVa  Appeal,  56  Pa.  St.  315;  and  other  cases.  In 
SchooUDistricVs  Appeal,  supra^  it  is  said:  *' All  the  cases  assert  the  doctrine 
that,  when  the  general  power  to  assess  exists,  the  proper  remedy  for  illegal 
taxation  is  by  appeal  to  those  to  whom  the  appeal  is  required  to  be  taken;  and, 
if  none  be  given,  neither  the  common  pleas  nor  this  court  can  reverse  the 
judgment  of  the  tax-officers.  Indeed,  it  would  be  a  most  ruinous  consequence 
if,  just  when  the  collector  comes  around  with  his  warrant  to  demand  taxes 
assessed  in  due  form  of  law  by  those  having  the  general  power  to  tax,  a  court  of 
equity  could  interfere  by  injunction.  *  *  ♦  It  will  not  do  to  perm  it  the  col- 
lection of  taxes  to  be  interfered  with  by  such  persons,  unj^ss  in  the  clearest 
cases  of  want  of  juiisdiction  in  the  assessing  and  collecting  officers."  The 
power  to  make  the  return  and  assess  undoubtedly  existed  in  this  case.  At 
most,  there  may  have  been  an  error  in  returning  securities  that  are  alleged  to 
have  been  previously  paid,  and  therefore  not  subject  to  assessment.  That 
error,  if  it  be  one,  would  not  have  occurred  if  complainant  had  made  his  own 
return.  Then,  again,  after  the  error  was  discovered,  the  proper  correction 
would  doubtless  have  been  m»de  by  the  commissioners  if  complainant  had 
not  refused  to  comply  with  one  of  the  essential  conditions  on  which  they  were 
authorized  to  act.  If  he  had  then  made  a  proper  retuin,  it  should  and  doubt- 
less would  have  been  substituted  for  that  made  by  the  r  assessor.  That  such 
return  was  not  made  and  presented  was  complainant's  own  fault.  There  ap- 
pears to  be  no  equity  in  his  case,  and  the  injunction  was  erroneously  granted. 
Decree  reversed,  and  injunction  dissolved;  and  it  is  further  ordered  that  the 
costs  of  this  appeal  be  paid  by  appellee. 
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Appeal  of  Philadelphia,  W.  &  B.  B.  Co. 

(Supreme  Cowrt  of  Pennsylvania.    Ootx>l>er  1, 1888.) 

Railboad  Companibs— Osadb  CB06BINOS— Contbaots  with  Munioipautt— Revoga- 

TIOK. 

Defendant  agreed  to  establiab  the  grade  of  a.  street,  abont  to  oe  opened^  18  feet 
above  plaintUTB  track,  to  faoiUtate  the  operation  of  trains  under  the  street,  and 
plaintilC  agreed  to  oonstruct  a  bridge  over  its  track.  Held^  that  the  contract  was 
within  act  Pa.  March  25, 1878,  authorizing  defendant  to  grant  to  plaintiff  the  use 
of  its  streets,  whether  opened  or  to  be  opened,  and  defendant  oonld  not  remove  tiie 
bridge,  and  change  the  crossing  to  level  grade. 

Certiorari  to  court  of  common  pleas,  Delaware  county;  Thomas  J.  Clay- 
ton, Judge. 

Amicable  action  by  the  Philadelphia,  Wilmington  &  Baltimore  Railroad 
Company  against  the  city  of  Chealer,  to  test  the  right  of  the  city  to  remove  a 
bridge  built  over  plaintiff's  track  under  a  contract  with  the  city,  so  that  the 
street  would  cross  the  track  at  grade.  There  Was  a  judgment  for  defendant, 
and  plaintiff  appeals. 

Wm.  Ward,  for  appellant.  Orlando  Harvey  and  2>.  M,  Johnson^  for  ap- 
pellee. 

Green,  J.  The  act  of  25th  March,  1878,  (P.  L.876,)  contains,  in  the  con- 
cluding clause  of  section  6,  the  following  provision:  '*8uch  grants  as  afore- 
said, when  made  and  approved  by  ordinance  of  the  mayor  and  council,  shall 
be  as  valid  and  effectual  to  transfer  the  rights  and  privileges  therein  con- 
tracted for  to  the  said  railroad  companies,  or  any  of  them,  or  any  of  their  suc- 
cessors and  assigns,  as  if  made  between  individuals;  and  the  mayor  and  coun- 
cil of  the  said  city  shall  have  power  to  enact  ordinances  from  time  to  time,  as 
they  may  deem  advisable  and  expedient,  for  the  purposes  of  this  act."  The 
agreement  of  2d  July,  1874,  between  the  city  of  Chester  and  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company  was  duly  approved  by  an  or- 
dinance of  the  city  council  on  August  17,  1874;  and,  so  far  as  it  was  in  the 
power  of  these  contracting  parties  to  do  so,  they  bound  themselves  to  the  just 
performance  of  all  the  terms  of  that  contract.  If  the  question  now  at  issue 
arose  out  of  a  contract  between  individuals,  there  would  not  be  a  moment's 
doubt  as  to  its  determination.  As  a  matter  of  course,  neither  the  parties  nor 
the  legislature  nor  the  courts  could  disregard  the  terms  of  the  contract,  nor 
could  any  rights  acquired  under  it  be  defeated,  taken  away,  or  impaired  with- 
out the  consent  of  the  party  affected.  By  necessary  consequence  it  follows 
that  if  the  grants  made  by  the  city  to  the  railroad  company  by  the  contract  of 
July  2,  1874,  were  within  the  lawful  power  of  the  city  under  tlie  act  of 
187*3,  the  city  is  bound  by  them  with  the  same  effect  in  all  respects  as  if  it 
were  an  individual.  Does  that  act  confer  the  power  to  make  the  contract  of 
July,  1874?  If  it  does,  there  is  an  end  of  the  discussion.  The  act  is  special 
and  loial.  It  confers  expressly  certain  powers  upon  the  city  of  Chester  to 
make  certain  grants  to  the  Philadelphia,  Wilmington  &  Baltimore  Kailroad 
Company.  So  far  as  the  {parties  are  concerned,  and  so  far  as  the  contracting 
power  is  concerned,  and  the  quality  or  legal  chai-acter  of  any  actual  exercise  of 
that  power,  there  is  no  kind  of  questiou.  The  one  solitary  question  in  this 
ease  is,  so  far  as  this  branch  of  it  is  concerned,  whether  the  contract  of  July, 
1874,  was  an  exercise  of  the  power  conferred  by  the  act  of  1873.  This  in- 
volves an  interpretation  of  the  act.  Its  terms  are  as  follows:  "That  the 
mayor  and  council  of  the  city  of  Chester  shall  have  power  to  grant  to  ttie  Phii- 
adFlphia,  Wilmington  A  Baltimore  Railroad  Company,  the  Philadelphia  & 
Baltimore  Central  Hailroad  Company,  the  Chester  Creek  Bailroad  Company, 
or  any  of  them,  or  any  of  their  successors  or  assigns,  the  use  and  occupation 
of  the  streets,  lanes,  courts,  and  alleys  lying  within  three  hundred  feet  of  the 
said  railroads,  or  any  of  them,  now  opened  or  hereafter  to  be  opened  or  estab- 
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Ifshed;  to  be  used  and  occupied  hy  the  said  railroad  companfeB^  respectiTelj, 
only  80  long  as  the  said  streets,  lanes,  courts,  and  alleys  shall  remain  op^n  to 
public  use  and  travel;  and  shall  have  the  power  to  vacate  any  of  the  side 
streets,  lanes,  courts  or  alleys  concerning  which  no  grant  as  aforesaid  shall 
have  been  made. " 

Referring,  now,  to  the  terms  of  the  contract,  we  find  that,  in  consideration 
of  the  undertakings  to  be  performed  by  the  company,  the  city  agrees  that 
Pennell  street  shall  be  opened  to  public  use,  and  travel  between  Third  and 
Seventh  streets;  and  that  the  grades  of  the  streets  shall  be  fixed  in  accordance 
with  the  grades,  lines,  and  marks  ordained  by  an  ordinance  approved  May 
19, 1874,  entitled  '*  An  ordinance  directing  the  opening  and  grading  of  Pen- 
nell  street,  and  changing  the  grades  thereon  between  Third  and  Seventh 
streets;  the  said  grades  being  so  established  and  fixed  with  the  intent  and 
purpose  of  having  the  said  Pennell  street  cross  the  said  railroad  at  such  a 
height,  not  less  than  18  feet  above  the  top  of  ties  of  the  said  railroad,  as  will 
permit  the  free  operation  of  the  same  under  the  said  street,  and  prevent  the 
dangers  of  a  crossing  of  said  railroad  by  said  street  at  level  grade. ''  Then 
follows  the  stipulation  of  the  company  thus:  '*  And  for  and  in  consideration 
of  the  above-recited  contract  and  agreement  of  tlie  said  dty,  and  of  the  estab- 
lishment of  the  sa(d  grades  as  defined  in  the  said  ordinance,  and  with  the  in- 
tent and  purpose  of  preventing  a  level  or  grade  ci-ossing  over  the  said  railroad 
by  the  said  street  as  aforesaid,  the  said  the  Philadelphia,  Wilmington  &  Bal- 
timore Hailroad  Company  hereby  contracts  and  agrees  with  the  said  city  of 
Chester  as  follows,  that  is  to  say:  To  build  over  the  said  railroad  where  the 
said  Peniiell  street  crosses  the  same«  at  the  grades  hereinbefore  recited,  an 
iron  bridge,  as  before  described,  and  donate  the  said  bridge,  with  the  appur- 
tenances hereinafter  enumerated,  to  the  said  city."  Then  follows  a  descrip- 
tion of  the  manner  in  which  the  biidge  shall  be  built.  In  substance,  this 
means  that  the  street  shall  be  opened  and  used  at  certain  grade  lines,  so  fixed 
that  the  street  shall  be  at  an  elevation  of  18  feet  above  the  railroad,  and  that 
the  railroad  shall  be  operated  freely  under  the  said  street,  and  that  a  crossing 
of  the  railroad  by  the  said  street  at  grade  shall  be  prevented.  It  means,  also, 
that  the  railroad  company  shall  use  tiie  ground  over  which  Pennell  street 
would  necessarily  be  laid,  if  it  crossed  the  railroad  at  grade,  as  that  such  a 
crossing  shall  not  be  permitted;  and  hence  that  portion  of  Pennell  street 
which  would  cross  the  railroad  at  grade  is  devoted  to  the  exclusive  use  of  the 
railroad. 

If  Pennell  street  had  then  been  laid  out  and  opened,  it  cannot  be  questioned 
that  the  subsequent  use  of  the  street  at  the  place  of  crossing,  under  the  con- 
tract, would  have  been  the  use  of  a  part  ot  that  street;  and  hence  it  would 
come  within  the  very  words  of  the  power  granted  by  the  legislature  to  the 
cit;-'  Whether  the  user  of  the  street  granted  by  the  contract  was  longitud- 
inui  or  traverse  is  immaterial  in  considering  the  question  of  power,  since  the 
act  which  gives  the  power  authorizes  the  city  to  grant  ''the  use  and  occupa- 
tion of  the  streets, "  etc.,  "or  any  of  them,  now  opened  or  hereafter  to  be  opened 
or  establisheil,  *'  without  any  limitation  as  to  the  extent  or  manner  of  the 
use.  The  use  of  the  street  crosswise  its  direction,  or  lengthwise,  is  of  the 
same  generic  character,  and  wher^  it  is  exclusive  it  is  Just  as  effectual  if  it  be 
60  feet  as  if  it  were  600.  But,  more  than  this,  the  railroad  company  is  to 
build  that  portion  of  Pennell  street  which  crosses  the  railroad.  The  street  at 
this  point  is  to  consist  of  abutments  26  feet  long,  and  a  superstructure  of  iron 
"twenty-four  feet  in  width,  with  wooden  flouring,  and  capable  of  carrying  a 
load  of  one  hundred  pounds  per  square  foot  in  addition  to  weight  of  structure.*' 
This  part  of  the  street  is  to  be  constructed  at  the  cost  of  the  railroad  company, 
and  donated  to  the  city  in  consideration  of  the  previous  contract  of  the  city; 
and  the  railroad  company  is  prohibited  from  using  any  part  of  the  street  so  as 
to  constitute  a  grade  crossing.    In  this  sense,  also,  therefore,  the  provision  of 
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the  contract  is  a  provision  in  regard  to  the  nae  of  the.sftreet;  and  while  it  is 
negative,  in  that  it  prohibits  the  use  of  the  street,  it  is  affirmative^  in  that  it 
grants  the  exclusive  use  of  that  portion  of  the  street  which  would  necessarily 
be  used  as  a  street  if  a  grade  crossing  were  established.  Moreover,  the  con- 
struction of  the  street  at  an  elevation  for  purposes  of  use,  with  a  prohibition 
against  the  use  of  a  grade  crossing,  is  so  necessarily  and  fundamentally  ger- 
main  to  the  power  conferred  by  the  act  to  grant  '*the  use  and  occupation"  of 
the  streets,  that,  if  there  were  any  doubt  upon  the  subject,  we  would  feel 
quite  justified  in  holding  it  to  be  included  by  necessary  implication  in  the 
general  grant  of  power  expressed  in  the  act.  We  have  no  difficulty,  however, 
in  holding  that  the  power  exercised  by  the  city  in  making  the  contract  in  ques^ 
tion  comes  within  the  letter  of  the  act;  and  henee  the  rights  conferred  by  the 
contract  upon  the  railroad  company  are  inviolable.  This  view  of  the  case 
renders  unnecessary  the  consideration  of  the  several  matters  discussed  in  tiie 
printed  arguments.  There  is  no  question  as  to  the  performance  by  the  rail- 
road company  of  its  part  of  the  contract,  and  the  question  of  the  right  of  a 
municipality  to  grant  away  its  control  of  the  streets  is  foreign  to  the  discus- 
sion. If  there  is  a  legislative  grant  of  the  power  in  controversy,  to  the  mu- 
nicipality, it  is  only  necessary  to  consider  whether  that  power  Ivda  been  exer- 
cised. We  hold  that  it  has  been  in  the  present  case,  and  by  the  express  terms 
of  the  law  the  city  is  as  completely  bound  by  it  as  though  it  were  an  indi- 
vidual. 

The  decree  of  the  court  below  is  reversed,  at  the  cost  of  the  appellees,  and 
the  record  is  remitted,  with  direction  that  an  injunction  be  awarded  in  con- 
formity with  the  terms  of  the  agreement  of  the  parties  under  which  this  pro- 
ceeding was  commenced. 

(121  Pa.  St.  35) 

QuiGLEY  0.  Pennsylvania  S.  V.  B.  Co. 

{Supreme  Court  of  Pennsylvanicu    October  1, 1888.) 

Eminent  Domain— Right  to  Compensation. 

Damages  may  be  recovered  in  condemnation  proceedings  for  the  removal  of  an 
embankment  on  which  a  private  railroad  siding,  leading  to  the  owner's  property, 
was  placed,  though  the  embankment  was  above  the  established  grade  of  an  un- 
opened street.  1 

Error  to  court  of  common  pleas,  Montgomery  county;  B.  Markley  Boyeb, 
Judge. 

Petition  by  Thomas  J.  Quigley  for  the  appointment  of  viewers  to  assess  the 
damages  caused  by  the  appropriation  of  a  private  siding  on  Washington  street, 
in  the  borough  of  Consliohocken,  by  the  Pennsylvania  Schuylkill  Valley  Rail- 
road Company.  There  was  a  judgment  for  defendant,  and  the  petitioner  ap- 
peals. 

Chas.  ffunsicker,  for  plaintiff  in  error.  Chas.  B.  8tinson,  for  defendant 
in  error. 

Sterrett,  J  A  brief  outline  of  facts,  on  which  this  contention  is  based, 
will  conduce  to  a  better  understanding  of  the  questions  involved.  In  Decem- 
ber, 1883,  the  railroad  company  t  efendant  presented  its  petition  to  the  court 
of  common  pleas,  setting  forth  that  it  desired  "to  take  and  occupy,  for  the 
purpose  of  constructing  and  operating  its  railroad,  etc.,  all  the  right,  title,  in- 
terest, claim,  and  demand  of  Thomas  J.  Quigley  of,  in,  and  to  a  certain  pri- 
vate railroad  siding,  situate  in  the  borough  of  Conshohocken,  and  the  ground 
upon  which  the  same  rests,  in  so  far  as  the  same  is  located  upon"  certain 
premises  described  by  metes  and  bounds  in  such  petition;  that  the  company 

*  As  to  what  elements  of  damage  may  be  considered  in  awarding  compensation  to  the 
owner  of  land  taken  for  a  railroad,  see  Railroad  Oo.  Vi  Brake,  (lU.)  17  N.  E.  Hep.  830, 
and  note,  Esch  v.  Railway  Co.,  (Wis.)  39  N.  W.  Rep.  1^,  and  note. 
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is  unab]e  to  agree  with  said  Quigle7-''tipon'thecompensatibn  to  be  paid  for 
the  damages  due  or  likely  to  be  doe  or  sastained  in  consequence  of  the  taking 
and  appropriation  of  said  land;"  that  a  bond,  with  sufficient  sureties,  has 
been  tendered  to  and  refused  by  said  Quigley;  and  praying  the  court  to  ap- 
prove the  bond,  and  direct  tbe  same  to  be  filed  for  the  use  and  benefit  of  said 
Quigley.  On  notice  to  him,  the  bond  was  accordingly  approved  and  filed,  and 
thereupon  the  conipany  entered  upon  the  premises  described  in  its  petition, 
and  proceeded  to  construct  its  road. 

In  March,  1884,  on  Quigley 's  petition,  viewers  were  appointed  "to  view  the 
premises  of  said  petitioner,  and  assess  the  damages  due  and  likely  to  be  due 
to  him,  both  direct  and  consequential,  by  reason  of  the  taking  of  the  lands  of 
said  petitioner;  and  the  location,  erection,  and  construction  of  the  said  rail- 
road and  its  appurtenances,  as  required  by  the  constitution  and  laws  of  this 
commonwealth,  and  make  report,"  etc.  The  viowers  reported  they  had  "esti- 
mated and  determined  that  the  railroad  company  shall  pay  to  said  Thomas  J. 
Quigley  the  sum  of  $4,628,  as  amount  of  damages  to  which  he  is  entitled  by 
reason  of  the  said  railroad  company  taking  and  occupying,  for  the  purpose  afore- 
said, the  premises  described  in  said  papers  annexed  to  said  petition,  and  also 
for  the  said  materitils  thereon  contained,  and  they  further  report  that  the 
ground  taken  as  aforesaid  is  land  used  solely  for  business  purposes,  and  on 
which  a  siding  has  been  constructed  for  the  use  of  the  petitioner  in  his  busi- 
ness." The  report  having  been  filed  and  confirmed  nisi,  the  defendant  com- 
pany, on  April  26,  1884,  appealed  therefrom ;  and  on  the  trial  of  that  issue 
the  rulings  complained  of  w.ere  made.  In  his  instructions  to  the  jury  the 
learned  judge  assumed  the  position  that  plaintiff  was  not  entitled  to  damages 
for  the  removal  of  his  siding,  and  appropriation  of  t^e  land  on  which  it  was 
located,  unless  they  find  as  a  fact  that  the  natural  or  original  surface  grade 
of  the  land  on  which  Washington  street  had  been  located,  was  materially 
changed  by  cutting  or  filling  in  front  of  his  property;  that  the  company  had  a 
right  to  remove  the  entire  artificial  elevation  or  embankment  on  which  his  sid- 
ing was  laid,  and  thus  deprive  him  of  that  means  of  access  to  his  place  of 
business,  without  any  liability  to  make  compensation  therefor.  In  that  por- 
tion of  the  charge  covered  by  the  second  specification  of  error,  he  says:  "That 
siding  was  destroyed  because  it  was  necessarily  constructed  upon  an  embank- 
ment, made  by  the  owner  of  that  property,  leading  from  the  Reading  Rail- 
road by  an  elevated  track  inta  his  premises.  *  ♦  *  So  far  as  it  was  an 
artificial  embankment  made  in  the  street,  I  charge  you  that  no  excavation  of 
it,  although  it  did  destroy  the  siding,  would  be  a  subject  of  damages  in  this 
case;  because  this  was  a  regularly  laid  out  public  street,  and,  although  it  had 
not  been  opened  by  lawful  authority,  no  property  owner  along  it  had  the 
right,  under  the  law,  to  build  upon  it,  or  to  put  any  obstruction  there  that 
would  interfere  with  the  ultimate  opening  of  the  street,  *  ♦  *  -^nd  if 
the.general  level  of  the  street  along  there,  as  it  originally  existed,  was  not  al« 
tered,  but  after  the  completion  of  the  railroad  the  level  was  about  as  it  ex- 
isted before  the  artificial  bank  which  supported  plaintiff's  siding  was  con- 
structed, there  can  be  no  recovery  of  damages  in  this  case,"  etc. 

This  instruction  is  unwarranted  by  anything  that  appears,  in  the  record, 
and  the  error  appears  to  pervade  the  entire  charge,  including  the  answers  to 
defendant's  first  and  fourth  points.  The  latter  is  a  binding  instruction  that, 
unless  defendant  company  made  an  excavation  or  embankment  in  the  natural 
grade  of  the  plotted  street  fronting  plaintiff's  property,  there  can  be  no  re- 
CQveiy  in  this  suit.  The  other  la  a  qualified  affirmance  of  the  first  point,  in 
which  the  learned  judge  says:  "Tbe  plaintiff  cannot  be  considered  a  tres- 
passer, in  the  ordinary  senae,  because  he  constructed  the  embankment  in  ques- 
tion, for  his  bnsiness  purposes,  in  a  street  laid  out,  but  not  regularly  opened 
for  public  travel,  until  future  legal  proceedings;  but  he  could  only  maintain 
it  3ubjectvto  removal  whenever  the  public  exigencies  required  its  al)atement. 
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When  the  railroad  company  acquired  the  right  to  occupy  the  street,  the  ex- 
cavation, throQgh  plaintiff's  artificial  embankmiBnt,  did  not  make  defendant 
responsible  for  damages."  Assuming  the  learned  judge  was  correct  in  say-., 
ing  that  Washington  street,  at  the  point  in  question,  was  merely  "laid  out, 
but  not  to  be  regularly  opened  for  public  travel  until  future  legal  proceed!  ngs,'* 
when  and  how  did  defendant  company  acquire  the  right  to  destroy  plaintifTs 
siding,  and  appropriate  to  its  own  use  the  land  on  which  it  was  constructed, 
without  liability  to  make  just  compensation  therefor  ?  The  street  was  located 
on  the  town  plot  with  the  view  of  its  being  thereafter  regularly  opened  by  the 
l)orough  authorities  for  public  use  as  a  street  of  the  borough,  and  not  for  the 
purpose  of  securing  a  right  of  way  for  defendant's  benefit.  Subject  to  the 
rights  of  the  borougli  authorities,  to  be  exercised  when  they  saw  fit  to  do  so, 
the  property  in  question  belonged  to  plaintiff.  The  mere  location  of  the 
street,  and  noting  it  on  the  borough  plan,  gave  the  railroad  company  no  con- 
trol over  the  land  embraced  within  its  lines.  The  siding  and  connection  with 
the  Philadelphia  &  Iteading  Railroad  Company  had  .been  maintained  and  used 
by  plaintiff  and  his  predecessor  in  title  for  many  years,  without  objection  from 
any  one  w  ho  had  a  rigiit  to  interfere  with  his  enjoyment  thereof.  Tlie  right 
of  plaintiff,  as  owner  in  possession  and  enjoyment  of  the  premises,  is  recog- 
nized by  the  company  itaeif  in  its  petition  and  appropriation  bond  filed  in 
court;  and,  if  the  trial  had  been  conducted  on  that  theory,  the  errors  com- 
plained of  would  not  have  occurred.  Whatever  may  have  been  the  riglit  of 
the  borough  authorities,  on  the  one  hand,  to  op^n  and  prepare  tlie  plotted 
street  for  public  use,  and  the  right  of  plaintiff,  on  the  other  hand,  to  demand 
compensation  for  the  use  thus  made  of  his  property,  it  is  very  clear  that  de- 
fendant company  has  no  right  to  locate  and  construct  its  road  on  the  premises 
in  question  without  liability  to  make  compensation  according  to  the  terms 
and  conditions  of  the  bond  which  it  tendered,  and  obtained  permission  to  file 
for  his  use  and  benefit.  The  assignments  of  error  are  severally  sustained. 
Judgment  reversed,  and  a  venire  /acias  de  novo  awarded* 


(121.  Pa.  St  24S) 

Shryook  et  at.  v.  Buo^oian. 
(fifupreme  Cc/wrt  of  PennsyVvcmia.    October  1, 1888.) 

JUDOHSKT— Collateral  Attack— Mechanics'  Liens—Husbakd  and  Wifb. 

A  judgement  by  default,  and  sale  under  a  mechanic's  lien,  itself  defective  and 
void  for  the  coverture  of  the  defendant,  and  other  irregularities  not  appearing  in 
the  proceedings,  cannot  be  oollaterallj  attacked,  as  such  proceedings  are  in  rem; 
and  It  is  immaterial  that  the  coverture  appeared  on  the  deed  under  which  the  owner 
derived  title. 

Error  to  court  of  common  pleas,  Philad^phia  county;  Henry  RBfii5,  Judge. 

Ejectment  by  Charles  M.  Reynolds  and  Jane  M.  Reynolds,  his  wife,  against 
John  W.  Buckman.  Upon  the  death  of  the  plaintiffs  pending  the  action  it 
was  revived  in  the  name  of  Samuel  S.  Shryock  and  othera,  heirs  of  the  dece- 
dents.   Judgment  for  defendant,  and  plaintiffs  bring  error. 

B.  Cooper  UTiapley,  for  plaintiffs  in  error*  Ifood  QUpin  and  John  Q.  John' 
eon*  for  defendant  in  error. 

Clark,  J.  It  is  conceded  that  prior  to  IQth  February,  1857,  the  title  in 
fee  to  the  premises  in  dispute  was  in  Joseph  H.  Bonsall;  that  on  that  day 
Bonsall  conveyed  the  same  to  Jane  M.  Reynolds,  wife  of  Charles  M.  Reynolds* 
the  consideration  expressed  in  the  deed  bfing  ^,500;  that  Charles  M.  Reyn- 
olds died  in  the  year  1878,  and  Jane  M.  Reynolds  in  1881,  and  that  tlie  plain- 
tiffs are  tier  heirs  at  law.  On  10th  September,  1857,  six  months  or  more  after 
the  deed  was  recorded,  Samuel  S.  Richie  filed  a  mechanic's  lien  against  the 
premises,  designating  Jane  M.  Reynolds  as  tiie  owner  or  reputed  owner,  and 
Charles  M.  Reynolds  as  the  contractor.    There  is  no  averment  In  the  claim 
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that  Jane  M.  Beynoidfl  was  the  wife  of  Charles,  and»  if  there  was,  it  is  not 
alleged  therein  that  the  labor  was  done  and  the  materials  furnished  upon  her 
authority,  or  with  her  consent,  or  for  the  improvement  of  her  separate  estate. 
The  claim  was  therefore  fatally  defective  and  void:  and  upon  the  trial  of  the 
scire  facias,  the  defendants^  without  doubt,  upon  a  plea  and  due  proof  of 
coverture,  would  have  been  entitled  to  a  judgment.  Dearie  v.  Martin,  78 
Pa.  St.  55;  Lloyd  v.  Hihhs,  81  Pa.  St.  306;  SchHffer  v.  iiattm.  Id.  885.  But 
no  plea  of  coverture  was  interposed  on  the  trial  of  the  scire  facias.  There 
was  no  appearance  by  the  defendants,  and  judgment  was  entered  for  want  of 
an  affidavit  of  defense.  The  fact  that  Jane  M.  Reynolds  was  nfeme  covert 
was  sufficient  to  invalidate  the  lien;  but  that  fact  does  not  appear,  either  in 
the  claim,  or  in  the  pleadings  on  the  scire  facias  issued  upon  it.  It  has  been 
held  that  a  judgment  on  the  bond  of  a  married  woman  is,  as  a  general  rule, 
absolutely  void,  and  a  sale  of  her  real  estate  upon  it  does  not  divest  her  title. 
Dorrance  v,  IScott,  3  Whart.  309;  Caldtoell  v.  Walters,  18  Pa.  St.  79;  Var^ 
dyke  v.  Wells,  108  Pa.  St.  49.  There  are,  of  course,  certain  contracts  affect- 
ing the  enjoyment  of  her  separate  estate,  or  the  support  of  iter  family,  which 
a  maiTied  woman  may  legally  make.  Lippincott  v.  Hopkins,  57  Pa.  St.  828; 
Lippincott  v.  Leeds,  77  Pa.  St.  420;  Botts  v.  Knabh,  116  Pa.  St.  28,  9  Atl. 
Bep.  33.  The  party  with  whom  she  thus  contracts  has  a  full  remedy  against 
her  for  enforcement  of  his  rights,  and  the  judgment,  whether  by  default,  con- 
fession, or  verdict,  has  all  the  leading  characteristics  of  a  judgment  against  a 
person  sui  juris,  Swayne  v.  Lyon,  67  Pa.  St.  436.  But  every  judgment  iu 
personam  against  a  married  woman,  excepting  where  it  is  given  under  spe 
cial  circumstances  for  the  purchase  money  of  real  estate,  which  does  not  show 
her  liability  on  its  face,  is  void,  even  though  it  be  confessed  in  open  bourt 
upon  a  pending  suit.  Bwayne  v.  Lyon,  supra;  Fenn  v.  Early,  113  Pa.  St. 
264,  6  Atl.  Rep.  58.  And,  as  the  judgment  is  absolutely  void,  it  follows  that 
a  sale  of  her  property  upon  it  would  he  an  invalid  sale.  Becker  v.  Uaak,  88 
Pa.  St.  239;  Hugus  v.  Glass  Co.,  96  Pa.  St.  160.  A  somewhat  different  rule 
would  seem  to  have  been  applied,  however,  where  the  sale  is  upon  a  judgment 
obtained  against  a  married  woman  on  proceedings  in  rem.  In  Hartman  v. 
Ogbom,  54  Pa.  St.  120,  a  maiTied  woman  executed  a  mortgage  in  her  maiden 
name.  A  soi.fa.  was  subsequently  issued  against  the  mortgagor  by  that  name, 
without  joining  her  husband,  and  judgment  was  recovered  on  a  return  of  two 
nihils.  Upon  a  levari  facias  the  land  was  sold  by  the  sheriff,  and  in  an  eject- 
ment by  the  wife  against  the  purchaser  it  was  held  that  a  scire  facias  on  a 
mortgage  is  a  proceeding  in  pers-onam  only  as  it  is  directed  against  a  mort- 
gagor entitling  him  to  the  notice  prescribed  by  law,  but  for  the  rest  it  is  a 
proceeding  in  rem  to  foreclose  the  equity  of  redemption,  and  convert  the 
pledge  into  money;  that  the  transfer  of  the  title  is  effected  by  the  judgment 
and  sale  thereon,  and  not  by  the  mortgage;  that,  although  tlie  mortgage  was 
undoubtedly  void,  yet  the  purchaser  took  a  good  title;  and  that  the  validity 
of  the  mortgage  could  not  be  inquired  into  in  an  ejectment  for  the  mortgaged 
premises.  "Neither  the  judgment  nor  the  proceedings  under  it,''  said  Chief 
Justice  WooDWABD  in  that  case,  **have  been  questioned  by  a  writ  of  error,  or 
motion  to  open  or  to  set  them  aside  in  any  other  manner  whatever,  and  the 
only  question  upon  the  trial  of  this  cause  was  whether  they  could  be  impeached 
collaterally.  *  «  *  What  avails  the  objection  that  the  mortgage  was  null 
and  void,  or  for  any  reason  was  inadequate  as  an  instrument  of  transfer? 
The  inadequacy  of  the  mortgage  might  well  have  been  urged  against  the  suit 
by  scire  facias,  but  after  that  has  been  permitted  to  ripen  into  a  judgment, 
the  mortgage  is  merged  in  it,  and  is  no  longer  open  to  attack."  In  Butter^ 
field's  Appeal,  11  Pa.  St.  197,  Catharine  Weyman,  a  married  woman,  who 
had  separated  from  her  husband,  and  had  been  declared  a/sme  sole  trader, 
executed  a  mortgage  to  Butterfield  for  property,  the  title  to  which  was  in  her 
name.  A  sd.fa.  issued  against  her,  and  a  judgment  was  recovered  on  the 
v.l5A.no.9— 31 
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mortgage.  The  land  was  subsequently  sold  on  a  lien  against  both  husband 
and  wife.  In  the  distribution  of  the  proceeds  of  the  sale,  the  question  was  as 
to  the  right  of  fiutterfield  to  participate.  In  the  determination  of  that  ques- 
tion this  court  said:  '*If  it  be  conceded  that  the  wife  had  no  power  to  execute 
the  mortgage  as  a/eme  sole  trader,  and  that  the  mortgage  was  void  because 
the  husband  did  not  join  with  her  in  its  execution,  it  does  not  follow  that  the 
Judgment  obtained  against  his  wife  on  the  mortgage  was  a  nullity.  On  the 
eontraky,  the  execution  of  the  mortgage  is  conclusively  established  by  the 
judgment  in  the  scire  facias  upon  it.  Edmonson  v.  Nichols,  22  Pa.  St.  74. 
The  mortgage  is  mei*ged  in  the  judgment,  and,  even  if  null  and  void,  cannot 
be  collaterally  impeached.  Hartman  v.  Ogborn,  54  Pa.  St.  120.  In  this  re- 
spect the  judgment  on  a  mortgage  under  the  act  of  1705,  which  is  a  proceed- 
ing in  rem,  differs  from  a  judgment  in  personam  on  the  bond  of  a  married 
woman  which  is  absolutely  void.  Doubtless  the  judgment  on  the  mortgage 
was  voidable,  and  might  have  been  set  aside  or  reversed  at  the  instance  of  the 
wife;  but  until  directly  avoided  by  her,  ita  validity  cannot  be  inquired  into, 
or  impugned  collaterally,  except  for  fraud.  Lowber^s  Appeal,  8  Watts  &  S. 
387;  Billings  v.  Russell,  23  Pa.  St.  189;  Taple  v.  Titus,  41  Pa.  St.  195.  The 
judgment  on  the  mortgage,  then,  cannot  be  disregarded,  but  must  be  treated 
as  conclusive  in  this  proceeding.  Thompson's  Appeal,  57  Pa.  St.  175.  If  so, 
it  bound  the  wife's  interest  in  the  land,  and  is  entitled  to  so  much  of  the  fund 
as  was  produced  by  the  sale  thereof."  To  the  same  effect  is  the  very  recent 
case  of  Michaelis  v.  Brawley,  109  Pa.  St.  7,  where  it  was  held  that  the  valid- 
ity of  a  mortgage  by  a  married  woman,  although  so  improperly  and  defect- 
ively acknowledged  as  to  be  void,  cannot,  after  a  judgment  on  the  scire  facias  ^ 
and  sale  of  the  mortgaged  premises,  be  questioned  in  a  collateral  action  of 
ejectment. 

A  mechanic's  lien  is  not  of  necessity  founded  on  any  pei-sonal  responsibil- 
ity. The  proceeding  upon  it  is  a  proceeding  in  rem.  The  claimant  can  only 
look  for  indemnity  to  the  building  which  is  incumbered  by  it.  Sullivan  v. 
Johns,  5  Whart.  366;  Holden  v.  Win^low,  19  Pa.  St.  449.  No  one  is  inter- 
ested as  defendant,  except  as  owner  of  the  property  against  which  the  lien  is 
sought  to  be  established,  for  that  only  is  chargeable  with  either  debt  or  costs. 
Holden  v.  Winslow,  supra;  College  v.  Church,  1  Watts  &  S.  462.  The  same 
same  legal  principles  which,  as  against  a  married  woman,  will  give  conclu- 
sive effect  to  a  judgment  and  sale  on  an  invalid  mortgage,  must,  by  parity  of 
reasoning,  under  similar  circumstances,  give  like  effect  as  against  her  to  a 
regular  judgment  and  sale  on  a  niechanic's  lien.  In  neither  case,  we  think, 
can  the  conclusiveness  of  a  judgment  be  called  collaterally  in  question.  In 
both  cases  the  proceeding  on  the  scii^  facias  is  strictly  in  rem;  the  defend- 
ants being  entitled  to  notice  only  as  they  represent  the  ownership  of  the  prem- 
ises charged.  In  this  case  it  does  not  appear  in  the  claim  filed  that  Jane  M. 
Reynolds  was  the  wife  of  Charles  M.  Heynolds.  The  former  is  designated  as 
the  owner,  and  the  latter  as  the  contractor.  The  scire  facias  is  in  the  same 
form,  and  the  judgment  is  so  entered.  The  levari  facias  pursues  the  judg- 
ment, and  the  sale  and  conveyance  by  the  sheriff  is  in  accordance  therewith. 
There  was  no  motion  to  strike  off  the  lien,  no  plea  of  coverture  filed,  no  ap» 
plication  to  open  the  judgment  or  to  stay  the  sale;  in  fact,  nowhere  through- 
out the  entire  proceedings  does  it  appear  that  Jane  M.  Heynolds  was  a  mar- 
ried woman.  The  proceedings  are  regular  throughout;  they  disclose  a  valid 
judgment  and  a  regular  sale.  It  is  true,  the  defendants  were  not  personally 
served;  but  in  practice  the  return  of  two  nihils  is  equivalent  to  a  return  of 
scire  fed,  Hartman  v.  Ogborn,  supra.  It  is  said,  however,  that  although 
the  fact  that  Mrs.  Beynolds  was  a  feme  covert  does  not  appear  upon  the  rec- 
ord of  the  lien,  or  in  the  proceedings  thereon,  yet  the  conveyance  by  Bonsall 
on  the  10th  February,  1857,  was  made  to  Jane  M.  Beynolds,  wife  of  Charles 
M. Beynolds,  and  was  recorded  10 days  thereafter;  and  that  Swanzey,  the  pur- 
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chaser*  must  therefore  be  assumed  to  have  had  knowledge*  by  construction,  of 
the  marriage  relation  subsisting  between  them  at  the  time  of  the  sale.  We  do 
not  understand  the  application  of  the  principles  stated  to  be  contingent  upon 
any  question  of  notice.  The  general  principle  is  that  a  judginent  of  a  court 
of  competent  jurisdiction  cannot  be  questioned  collaterally  unless  for  covin  or 
collusion.  Postens  v.  Postena,  8  Watts  &  S.  127.  Such  a  judgment  is  con- 
clusive of  every  fact  on  which  it  must  necessarily  have  been  founded.  Far- 
rington  v.  Woodward,  82  Pa.  St.  259.  Judgments  iri  personam  against  mar- 
ried women,  however,  except  under  very  special  circumstances  appearing  upon 
the  record,  or  where  they  are  for  purchtise  money  of  real  estate,  have  on 
grounds  of  public  policy  been  declared  void,  although  the  fact  of  coverture 
may  not  be  disclosed  in  the  recoixi,  and  a  sale  of  her  real  estate  thereon  will 
confer  no  title.  But  that  policy  has  never  yet  been  extended  to  a  sale  of  real 
estate  upon  a  judgment  regularly  entered,  in  proceedings  m  7'em,  against  a  de- 
fendant who,  dehors  the  recoi*d  only,  is  shown  to  have  been  a  married  wo- 
man. It  is  true  that  in  the  reasoning  of  the  learned  judge  who  delivered  the 
opinion  in  Ifartman  v.  Oghorn,  supra,  the  question  of  notice  is  referred  to 
as  effecting  the  equity  of  the  case;  but  the  conclusiveness  of  the  judgment, 
and  the  effect  of  an  execution  and  sale  upon  it,  is  a  matter  wholly  independ- 
ent of  any  question  of  mere  notice.  This  is  fully  illustrated  in  Butterfleld^s 
Appeal,  supra,  where  the  mortgage  was  made  by  a  feme  sole  trader,  as  such, 
which  of  course  implied  the  fact  of  coverture;  yet,  notwithstanding  this,  it 
was  held  that  the  due  and  proper  execution  of  the  mortgage  was  conclusively 
established  by  the  judgment  on  the  scire  facias  upon  it.  So  in  this  case  the 
judgment  on  the  scire  facias  conclusively  establishes  the  validity  of  the  lien, 
and  we  are  not  to  presume  anything  against  the  validity  of  the  sale,  if  the 
judgment  can  be  supported  on  any  theory.  Coverture  at  the  date  of  the  deed 
cannot,  in  the  face  of  this  judgment,  impute  the  same  disability  at  the  filing 
of  the  claim;  and  we  are  not  to  assume  the  identity  of  the  husband  with  the 
contractor,  to  invalidate  a  judgment  which  is  conclusive  on  all  questions  of 
fact  dehors  the  record.  We  are  of  the  opinion  that  the  sheriff's  sale  divested 
the  title  of  Jane  M.  Reynolds,  and  that  the  plaintiffs  have  exhibited  no  title 
which  would  entitle  them  to  recover.  In  this  view  of  the  case,  it  is  not  nee* 
essary  for  us  to  consider  the  remaining  assignments  of  error.  Judgment  af- 
firmed.   ' 


(121  Pa.  St  97) 

GoiTLDEN  et  vac.  V.  City  of  Soranton  et  ah 

(Supreme  Court  of  Pennsylvania^    October  1, 1888.) 

SuKFAOB  Watbb— Natural  Channbl— Municipal  Corporations— Culvebts—Incrbas- 

INQ. 

A  city  will  not  be  restrained  from  enlarging  a  culvert  across  a  natural  water  • 
course  m  a  street  above  and  adjoining  Dlaintiff's  lot,  the  better  to  accommodate  the 
flow  of  water,  and  thus  increasing  the  now,  although  it  has  stood  at  its  present  size 
for  more  than  15  years. 

Appeal  from  court  of  common  pleas,  Lackawanna  county. 

Bill  by  John  Goulden  and  Bridget  Goulden,  his  wife,  against  the  city  of 
Scranton  and  Martin  Dyer,  to  restrain  them  from  constructing  a  culvert  in  a 
street  in  said  city.    Decree  for  plaintiff,  and  defendants  appe^. 

L.  H.  Bums,  for  appellants.    Louis  A.  Watres,  for  appellees. 

Gbgen,  J.  The  master  finds  that  the  plaintiff's  lot  is  located  upon  the 
line  of  a  natural  course  of  surface  drainage;  that  for  some  distance  above  the 
lot  this  line  is  marked  by  a  ravine  in  which  a  small  stream  formerly  flowed, 
kept  alive  by  springs  which  have  since  failed,  but  that  for  16  years  past"*  the 
surface  water  has  run  in  this  ravine,  usually  a  small  stream,  occasionally  dry, 
and  in  heavy  rains  a  torrent.  It  is  apparent  that  if  no  oulvert  had  been 
built  across  Railroad  avenue,  for  this  water  to  go  through,  the  ravine  would 
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have  continued  open,  and  all  the  water  that  came  into  it  wonid  have  flowed 
through  it,  and  in  time  of  flood  would  have  been  precipitated  upon  the  plain- 
tiff's land  without  restriction.  If  the  culvert  were  taken  away  now,  the  same 
result  would  follow.  But  the  preservation  of  the  culvert  is  presumably  necies- 
sary  in  order  to  sustain  the  street  above  it.  When  it  was  built,  it  might  as 
easily  have  been  built  five  feet  wide  and  five  feet  high  as  three  feet  wide  and 
three  feet  high;  but  the  latter  dimensions,  being  supposed  sufficient,  were 
adopted.  It  appears  now  they  are  not  sufficient,  and  therefore,  in  rebuilding 
the  culvert,  it  is  made  of  the  larger  dimensions.  It  seems  rather  singular 
that  an  injunction  should  be  awarded  against  such  an  exercise  of  corporate 
authority  as  this.  The  purpose  of  the  increased  size  of  the  culvert  manifestly 
is  to  carry  off  the  water  in  time  of  flood,  and  thus  prevent  it  from  damming 
up  and  overflowing  the  adjacent  territory.  Certainly  this  is  an  entirely  legiti- 
mate pui*pose,  to  be  encouraged  rather  than  repressed  or  restrained.  As  the 
whole  of  the  water  must  have  gone  down  this  natural  water-course  if  it  had 
remained  in  a  stat«  of  nature,  it  is  difficult  to  understand  why  a  mitigated 
flow  through  a  restricted  limit  should  be  the  subject  of  a  restraining  injunc- 
tion. The  argument  tliat  it  was  for  15  years  carried  through  a  still  more  lim- 
ited channel,  and  therefore  that  limit  cannot  now  be  exceeded,  is  entirely 
without  force.  The  three-feet  limit  was  not  a  natural  one,  and  the  case,  there- 
fore, is  not  one  of  a  proposed  increase  in  the  size  of  the  natural  channel;  but 
it  was  an  artificial  channel,  found  now  to  be  insufficient  in  size,  and  therefore 
nece3:9arily  to  be  enlarged,  but  still  much  less  than  the  natural  channel.  The 
authorities  cited  in  the  opinion  of  the  court,  and  in  the  argument  for  the  de- 
fendants in  error,  which  hold  that  surface  waters  cannot  be  gathered  together, 
and  cast  upon  a  citizen's  land,  even  by  a  municipality,  or  that  a  natural  chan- 
nel cannot  be  increased  in  size,  and  made  to  carry  an  increased  Ho  wage,  are 
inapplicable.  Having  said  this  much,  it  is  only  necessary  to  add  that  the  di- 
version of  an  increased  surface  flow  into  the  natural  drain  or  ravine,  more 
than  was  accustomed  to  find  its  outlet  in  that  way,  is  not  the  subject  of  com- 
plaint in  the  plaintiff's  bill,  and  no  relief  is  asked  against  the  defendant  on 
that  ground.  The  decree  made  .by  the  court  below  has  nothing  to  rest  upon 
in  the  pleadings,  and  cannot  be  sustained.  If  the  plaintiffs  desire  to  obtain 
redress  for  an  increased  flowage  of  surface  water  Into  the  natural  drain  by 
artificial  means,  let  them  proce^  in  some  appropriate  form  for  such  an  injury. 
They  have  not  done  so  in  the  present  proceedings. 
Decree  reversed,  and  bill  dismissed,  at  the  cost  of  the  appellees. 


(in  Pa.  St  1) 

Appeal  of  Pn>ELiTY  Insuranob,  Trust  &»  Safe-Dbposit  Co. 

{Supreme  Court  of  Permsyloania,    October  1, 1888.) 

Wiixs— Revocation— Mabriaob. 

Under  the  provlBionB  of  the  act  Pa.  1888,  S  15,  (P.  L.  2.50,)  that  when  any  p^erson 
shall  make  his  will,  and  afterwards  marry,  or  have  a  child  not  provided  for  in  the 
will,  and  die  leaving  a  widow  or  child  or  both,  "every  such  person,  so  far  as  shaU 
regard  the  widow,  or  child  after- bom,  shall  be  deemed  *  ♦♦  to  die  intestate, " 
and  such  widow  or  child  shall  be  entitled  to  share  in  his  estate  as  if  he  had  died  in- 
testate, the  marriage  of  a  man,  after  makj^ng  a  will  containing  a  provision  for  his 
betrothed,  is  not  a  revocation  thereof,  but.  on  his  death  without  children  by  such 
marriage,  the  widow  may  elect  to  take  under  the  will;  especially  as  by  the  act  of 
184k8,  S  11,  a  widow  may  elect  whether  to  take  under  the  will  or  the  intestate  laws.* 

Appeal  from,  and  certiorari  to,  orphans'  court,  Philadelphia  county;  Pbn- 
ROSB,  Judge. 

Distribution  of  the  fund  in  the  hands  of  the  administrators  of  the  estate  of 
George  Whitney,  deceased,  the  claimants  being  the  residuary  legatees  of  Sarah 

^  As  to  when  subsequent  marriage  and  birth  of  a  child  revokes  a  former  will,  see  Mc- 
Anulty  V.  McAnulty,  (111.)  11 N.  E.  Kep.  897,  and  note;  etoodselPs  Appeal  (Ck)nn.)  10  AtL 
Rep.  657;  In  re  Ward,  (Wis.)  85  N.  W.  Rep.  78L 
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p.  Whitney,  who  was  the  widow  of  George  Whitney,  and  the  Fidelity  Insure 
ance.  Trust  &  Safe-Deposit  Co.,  guardian  of  tlie  estate  of  George  Whitney 
Outerbridge,  a  minor,  who  is  the  son  of  Greorge  Whitney's  deceased  daughter, 
Mary  Ely  Whitney.  The  auditing  judge  awarded  one-half  of  the  fund  to  the 
estate  of  the  deceased  widow.  Exceptions  were  dismissed,  and  the  guardian 
appeals. 

Albert  A.  Outerbridge  and  Furman  8heppardt  for  appellant.  A.  Sydney 
Biddle,  John  G*  Johnson,  and  George  W.  Biddle,  for  appeUeea. 

Paxson,  J.  We  see  no  difficulty  in  this  case.  We  regard  the  question  in- 
Tolved  as  a  very  simple  one,  notwithstanding  the  amount  of  learning  expended 
upon  it.  The  facts  are  substantially  as  follows :  "  On  Jan  uary  20, 1859,  George 
Whitney,  a  widower  with  one  child,  made  his  will,  in  anticipation  of  mar^ 
riage,  by  which  he  gave  the  one-half  of  his  estate  (after  deducting  a  legacy  of 
95,000  to  his  sister-in-law)  to  his  child,  and  the  other  half  thereof  to  his  be- 
trothed. He  was  married  to  the  latter  five  days  thereafter.  His  will  was 
placed  in  a  sealed  envelope  directed  to  his  executor,  and  handed  to  his  wife, 
who  kept  it  in  her  possession  until  his  death,  many  years  afterwards,  when 
she  produced  it.  There  were  no  children  of  this  marriage,  so  that  when  George 
Whitney  died  he  left  surviving  him  the  one  child  by  his  foi;mer  marriage,  and 
his  widow,  Mrs.  Sarah  F.  Whitney.  The  precise  question  is  whether  the  widow 
takes  under  the  will  or  the  intestate  laws;  it  being  alleged  by  the  representa- 
tives of  the  child  that  under  the  act  of  assembly  the  marriage  of  the  testator, 
after  the  making  of  his  will,  was  a  revocation  thereof.  The  15th  section  of 
the  act  of  1833  (P.  L.  250)  provides  as  follows:  "When  any  person  shall  make 
his  last  will  and  testament,  and  afterwards  shall  marry,  or  have  a  child  or 
children  not  provided  for  in  such  will,  and  die  leaving  a  widow  and  child,  or 
either  a  widow  or  child  or  children,  although  such  child  or  children  be  born 
after  the  death  of  their  father,  every  such  person,  so  far  as  shall  regard  the 
widow  or  child  or  children  after-born,  shall  be  deemed  and  construed  to  die 
intestate;  and  such  widow,  child,  or  children  shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate,  real  and  personal,  of  the  deceased,  as  if  he 
had  actually  died  without  any  will."  The  testator,  as  before  stated,  left  no 
after-born  children.  We  shall  consider  the  act,  therefore,  only  as  it  affects 
the  widow.  Its  effect,  in  case  of  after-born  children,  will  only  be  referred  to 
incidentally.  It  may  be  observed  just  here  that  by  the  terms  of  the  act  the 
birth  of  a  child  after  the  making  of  a  will  has  no  effect  upon  such  will  unless 
such  child  is  unprovided  for  therein,  and  the  amount  of  such  provision  is  not 
important.  In  thei  case  of  an  antenuptial  will,  the  question  of  a  provision 
for  the  wife  or  widow  does  not  arise.  The  act  does  not  say  in  such  instance, 
as  it  does  in  the  event  of  after-born  children,  that  the  will  shall  be  inoperative 
as  to  her,  unless  provision  has  been  made  for  her  in  the  will.  It  would  re- 
quire much  time,  and  occupy  an  unnecessary  amount  of  sp<ice,  to  review  at 
length  the  legislation  and  judicial  decisions  in  England  and  this  country  upon 
this  interesting  subject  This  has  been  done  elaborately  and  ably  by  the  learned 
counsel  on  either  side.  They  have  given  us  all  the  learning  bearing  upon  the 
case  that  is  valuable.  I  shall  confine  myself  to  indicating  the  conclusions  to 
which  we  have  arrived,  without  extended  discussion. 

We  have  no  case  in  Pennsylvania  which  rules  this.  Edward^s  Appeal,  47 
Pa.  St.  144,  was  much  relied  upon  by  the  appellants,  but  a  careful  examina-* 
tion  of  it  shows  that  it  does  not  cover  the  case  in  hand.  The  decision  there 
was,  as  nearly  as  I  can  gather  it  from  the  report,  (1)  that  the  estate  devised 
to  Sarah  Devitt  was  a  fee  simple;  (2)  that  the  provision  in  the  will  for  the 
issue  of  Sarah  Devitt  was  not  a  provision  for  the  testator's  child,  as  there  was 
no  evidence  that  the  testator  contemplated  marriage  when  the  will  was  made, 
and  the  provision  itself  was  broad  enough  to  embrace  the  issue  of  Sarah  Devitt 
S>y  another  husband.    The  language  of  the  opinion  of  Chief  Justice  Wood- 
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WAKD,  was  perhaps  broader  than  the  point  decided,  when  he  said:  *'1[?he  revo^ 
cation  as  to  the  widow,  I  repeat,  was  absolute  the  instant  of  the  marriage.  It 
did  not  wait  for  her  election  any  more  than  it  depended  upon  the  provision 
made  for  her;  and  a  wiJl  revoked  is  as  if  it  had  never  been  made."  A  similar 
view  is  indicated  in  Walker  v.  Halh  34  Pa.  St.  488.  But  in  that  case  the  will 
was  not  made  before  the  marriage.  No  fault  is  found  w  ith  the  decision  of  either 
of  those  cases;  neither  of  which,  however,  rules  the  present  one.  The  section 
of  the  act  of  1833  above  referred  to  does  not  use  the  word  "revoked,"  in  which 
it  differs  from  the  sixteenth  section  of  said  act,  which  declares  "that  a  will 
executed  by  a  single  woman  shall  be  deemed  revoked  by  her  subsequent  mar- 
riage, and  shall  not  be  revived  by  the  death  of  her  husband. "  The  use  of  the 
word  "revoked"  in  this  section,  and  its  absence  in  the  preceding  one,  is  clearly 
intentional.  The  will  of  a  single  woman  is  no  doubt  absolutely  revoked  by 
her  subsequent  marriage,  and  is  no  longer  a  will  for  any  purpose.  But  I  am 
inclined  to  think  that  the  word  "revoked"  has  sometimes  been  applied  inad- 
vertently to  the  fifteenth  section  of  the  act  of  1833.  The  English  cases,  under 
the  statute  1  Vict.  c.  26,  are  not  applicable,  for  the  reason  that  said  statute 
declares,  in  terms,  that  "every  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage."  It  is  very  clear,  however,  that,  under  our  act  of 
1833,  an  antenuptial  will  can  be  avoided  by  the  widow,  so  far  as  her  rights 
are  concerned;  that  is  to  say,  she  can  elect  to  come  in  and  claim  her  share  of 
her  husband's  estate  under  the  intestate  laws.  In  all  other  respects  the  will 
stands.  And  if  she  does  not  elect  to  make  such  claim,  the  will  is  not  affected 
in  any  respect.  This  testator  made  a  valid  will.  There  can  be  no  doubt  that 
he  intended  to  give  his  betrothed  the  one-half  of  the  residue  of  his  estate.  He 
not  only  intended  it,  but  he  acted  upon  his  intention,  as  his  will  shows.  And 
if  the  fact  be,  as  is  fairly  to  be  presumed,  that  he  not  only  gave  the  will  to  his 
betrothed  to  keep,  but  also  communicated  the  contents  of  it  to  her,  it  is  a  seri- 
ous question,  under  some  of  our  cases,  whether  it  was  not  something  more 
than  a  will,  and  in  reality  a  settlement  of  so  much  of  his  estate  upon  his  future 
wife  in  consideration  of  marriage.  Equity,  which  disregards  the  form,  and 
grasps  the  substance,  would  have  no  difficulty  in  reforming  a  testamentary 
paper,  and  declaring  it  a  marriage  settlement,  where  the  consideration  and 
circumstances  justify  it.  This  was  done  in  LanVa  Appeal,  95  Pa.  St.  279. 
But  we  are  not  required  to  decide  such  a  point  in  this  case.  It  rests  upon 
other  grounds.  We  regard  the  15th  section  of  the  act  of  1833,  which  is  a  re- 
enactment  of  the  act  of  1794,  as  an  enabling  act.  It  was  intended  for  the 
benefit  of  the  widow  or  child,  and  to  provide  against  the  improvidence  of  hus- 
bands who  should  neglect  to  alter  their  wills  in  accoixlance  with  the  changed 
circumstances  caused  by  subsequent  marriage  or  birth  of  issue.  In  no  sense 
was  it  intended  to  benefit  the  husband  or  father.  Being  an  enabling  statute, 
it  is  to  be  construed  liberally,  or,  as  Blackstone  says:  "And  it  is  the  business 
of  the  judges  so  to  construe  the  act  as  to  suppress  the  mischief  and  advance 
the  remedy."  1  Bl.  Comm.  87.  The  mischief  was  that  many  improvident 
husbands  left  no  provision  for  their  wives.  The  act  declares  for  remedy  that 
the  widow,  whether  provided  for  or  not,  should  have  her  share  of  the  estate 
under  the  intestate  laws.  But  the  act  does  not  force  it  upon  her.  It  is  her's 
if  she  elects  to  take  it,  not  otherwise.  Being  for  her  benefit,  it  is  for  her  to 
elect  to  accept  its  benefits;  and,  if  the  benefits  under  the  will  are  greater  than 
under  the  intestate  laws,  the  statute  ought  not  to  be  enforced  against  her  op- 
tion. If  we  were  in  doubt  as  to  this,  a  ready  solution  is  found  in  the  eleventh 
section  of  the  act  of  1848 ;  which  provides  that  the  widow  may  take  her  clu>icd 
of  the  bequest  or  devise  made  to  lier  under  any  last  will  and  testament,  or  of 
her  share  under  the  intestate  laws.  It  will  not  do  to  say  that  this  is  not  a 
will,  that  it  was  revoked  by  the  marriage  of  Mr.  Whitney,  and  that  the  stat* 
ate  of  1848  does  not  apply.  It  was  a  will,  valid  as  to  all  the  world  except  the 
widow,  and  valid  as  to  her  until  she  elected  to  claim  her  share  unde!r  the  in- 
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testate  laws.  She  elects  to  take  the  benefits  uader.het  husband's  will,  and  I 
know  of  no  law  or  reason  to  prevent  her.  The  decree  is  atfirmed,  and  the  ap- 
peal dismissed,  at  the  costs  of  appellants. 


(120  Pa.  St.  683) 

HOLLOWAY  V,  JACOBY. 
(Supreme  Court  of  Pennsyloania.    October  1, 1888.) 

Salb— Implied  Warbjlntt  op  Quamtt. 

Where  one  to  whom  another  has  offered  to  sell  a  car-load  of  com  writes  that  he 
''will  give  58c.  per  bus.  for  the  car  of  com,  provided  it  is  good,  salable  com, "  and 
the  seller  replies  that  he  will  accept  the  offer  *^for  one  car-load  of  com, "  there  is  an 
implied  warranty  that  the  com  is  ^od  and  salable,  and,  if  it  is  otherwise,  the  pur- 
chaser may  recover  his  damages  without  a  redelivery.^ 

Error  to  conrt  of  common  pleas,  Cumberland  county. 

Action  by  J.  F.  Hollo  way,trading  as  J.  F.  Hollo  way  &  Co.,  against  C.  Jacoby, 
for  damages  arising  out  of  a  sale  of  corn  by  defendant  to  plaintiS.  The  full  text 
of  defendant's  reply  to  plaintiff's  offer  for  the  com  is  as  follows:  *SSir  :  Yours 
of  the  20th  to  hand ;  contents  noted .  Will  accept  your  offer  for  one  car  of  corn, 
which  I  will  ship  to-morrow  C.  V.  K  207,  with  corn,  and  have  drawn  on  you  for 
283  dollars;  which  render  statement  at  your  earliest  convenience,  and  oblige." 
The  action  was  originally  brought  before  a  justice  of  the  peace,  who  gave 
judgment  for  plaintiff,  and  on  appeal  the  referee  reported  his  conclusions  of 
law  as  follows:  "It  will  be  observed  that  the  subject  of  the  contract  was  a 
•  car  of  corn.'  This  is  what  Jacoby  proposed  to  sell,  and  Holloway  offered  53 
cents  per  bushel  for  it,  provided  it  was  good,  salable  corn.  Jacoby  accepted 
the  offer  'for  one  car  of  corn'  simply,  and  at  once  shipped  it,  and  drew  on 
Holloway  for  the  price;  and  Holloway  accepted  and  paid  the  draft,  and  re- 
ceived and  disposed  of  the  corn  without  any  notice  to  Jacoby  of  its  defective 
condition.  Thisendedit;  thecontract  wasexecuted.  Thecorn beingspoiled, 
and  not,  therefore,  good,  salable  com,  Holloway  might  have  refused  to  re- 
ceive it:  and  had  he  done  so,  and  promptly  notified  Jacoby  of  its  rejection,  he 
would  have  had  his  action  to  recover  back  the  amount  of  draft  paid,  for  hav- 
ing bought  it  upon  condition  that  it  was  good,  salable  corn,  he  was  not  bound 
to  take  corn  of  an  inferior  quality.  But.  as  he  not  only  received  and  disposed 
of  it,  but  never  gave  any  notice  to  Jacoby  of  its  defective  quality  until  two 
months  after  its  delivery,  he  must  be  taken  to  have  waived  the  condition 
upon  which  he  bought.  According  to  the  terms  of  the  contract,  it  is  clear 
that  there  was  no  express  warranty  of  quality,  nor  do  the  facts  and  circum- 
stances of  the  case  give  rise  to  an  implied  warranty.  Where  there  is  no 
knowledge  on  the  part  of  the  vendor  of  goods  of  their  defective  quality,  al- 
though no  opportunity  of  inspecting  them  is  given  the  vendee,  the  sale  itself 
raises  no  implied  warranty  of  quality,  or  even  merchantability,  on  which  the 
vendee  can  sue  if  the  goods  prove  worthless.  Hyan  v.  Ulmert  16  Wkly. 
Notes  Cas.  121.  This  is  the  last  case  on  the  subject,  and  very  much  like  the 
one  in  hand.  There  was  no  fraudulent  representation  or  concealment  by 
Jacoby,  the  damaged  condition  of  the  corn  was  not  known  to  lum,  and  there 
is  nothing,  therefore,  in  the  case  to  subject  him  to  the  implication  of  war- 
ranty of  quality  or  even  merchantability.  There  being  no  warranty,  express 
or  implied,  no  deceit  or  fraudulent  representation,  the  plaintiff  has  no  ground 
of  action  for  damages  against  the  defendant.  The  decision  must  be  given  in 
favor  of  the  defendant."    Plaintiff  brings  error. 

^As  to  implied  warranties  on  sales  of  chattels,  see  Fogg^s  Adm'r  v.  Rodgers,  (Ky-)  2 
S.  W.  Rep.  ^,  and  note.  In  general,  as  to  what  constitutes  a  warranty,  see  McClin- 
tock  V.  Emick,  (Ky.)  7  8.  W.  Rep.  903,  and  note;  Drew  v.  Edmunds,  (Vt)  cmte,  100, 
and  note.  That  the  purchaser  may  recover  or  recoup  damages  for  breach  of  war- 
ranty, without  returning  the  property,  see  Shupe  v.  Collender,  (Conn.)  antet  405,  and 
note. 
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Stuart  (&  Stuart  and  W.  R.  Murphy^  for  plaintiff  in  error, 

Paxson,  J.  The  learned  referee  has  found  that  there  was  no  warranty  In 
this  case.  If  he  is  right  in  this,  his  conclusions  are  correct  and  his  judgment 
must  stand.  The  defendant  offered  by  letter  to  sell  the  plaintiff  a  car-load  of 
corn.  The  plaintiff  accepted  it  in  these  words:  ''Tour  favor  of  19th  is  re- 
ceived and  noted.  We  will  give  53c.  per  bus.  for  the  car  of  corn,  provided  it 
is  good,  salable  com.  If  you  accept,  consign  to  Collegeville,  Pa.,"  etc.  The 
defendant  replied:  "Will  accept  your  offer  for  one  car-load  of  corn,"  etc. 
The  acceptance  of  plaintiff's  offer  was  an  agreement  to  send  him  a  car-load  of 
good,  salable  corn,  and  not  a  car-load  of  corn  generally,  without  any  regard 
to  quality,  as  was  assumed  by  the  referee.  The  fact  was  found  that  a  large 
portion  of  the  corn  was  spoiled  when  delivered.  It  had  heated  during  trans- 
portation or  prior  thereto.  It  is  difficult  to  see  how  this  could  have  occurred 
during  the  six  days  required  for  the  transportation,  as  it  was  shipped  in 
March.  But  with  this  we  have  nothing  to  do,  and  upon  this  point  we  accept 
the  finding  of  the  referee.  We  are  of  opinion  that  there  was  an  implied  war- 
ranty that  the  corn  was  good,  salable  corn.  It  was  tl)is  the  plaintiff  bought, 
and  the  corn  delivered  was  not  of  this  description.  Much  of  it  was  so  badly 
damaged  as  to  be  almost  worthless.  The  plaintiff  sold  it  as  best  he  could,  and 
brought  this  action  to  recover  the  amount  of  his  loss.  We  are  of  opinion  he 
is  entitled  to  recover.  In  the  case  of  a  warranty,  a  redelivery  is  not  neces- 
sary. Borrekins  v.  Beaaut  8  Bawle,  23.  Judgment  reversed,  and  a  proce- 
dendo awarded. 


(121  Pa.  St  18) 

Beichenbach  et  al.  o,  Bubdaoh. 
{Swpreme  Cou/rt  of  PermsyVoanicu    October  1, 1888.) 

1.  Exceptions,  Bill  of— Signing  and  Sealing— Rules  of  Court— Waives. 

Where  counsel  for  a  party  to  an  action  receives  a  copy  of  the  testimony  and  charge 
of  the  court  from  a  stenographer  employed  by  both  parties,  in  pursuance  of  an  agree- 
ment that  each  party's  counsel  and  the  court  should  be  furnished  with  copies,  and 
acts  upon  it  as  a  copy  of  the  bill  of  exceptions,  giving  no  intimation  to  opposite 
counsel  that  a  copy  of  the  bill  required  by  a  rule  of  court  to  be  served  upon  him 
would  be  demand^  till  it  is  too  late  to  make  it  and  serve  It  within  the  time  required, 
the  neglect  is  waived. 

8.  Same—Mandamus— Retubn  of  Judg»— Certainty. 

The  answer  of  a  judge  to  a  writ,  commanding  him  to  seal  a  bill  of  exceptions,  that 
the  bill  **is  not  a  true  bill  of  exceptions,  and  does  not  state  the  exceptions  in  manner 
and  form  as  they  were  taken  upon  the  case, "  without  stating  in  what  respect  it  is 
untrue,  is  bad  for  uncertainty. 

Error  to  court  of  common  pleas,  Philadelphia  county;  Craig Biddle,  Judge. 

Action  by  Mary  G.  Ruddach,  executrix  of  William  H.  Ruddach,  against 
William  C.  E.  Reichenbach  and  others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Craig  Biddle  refused  to  se^d  bill  of  exceptions,  whereupon 
writ  issued  against  him. 

Bradbury  Bedell,  Richard  L.  Ashhurst,  and  F.  Carroll  Brewster^  for  plain- 
tiffs  in  error.    Alexander  Simpson,  Jr.p  for  respondent  Biddle. 

Paxson,  J.  A  writ  has  been  issued  in  this  case,  in  accordance  with  the 
provisions  of  the  statute  of  Westminster,  (13  Edw.  I.  c.  31;  Rob.  Dig.  92,)  to 
Hon.  Craig  Biddle,  one  of  the  judges  of  the  court  of  common  pleas  No.  1  for 
the  county  of  Philadelphia,  founded  upon  the  complaint  of  the  plaintiffs  in 
error  that  on  the  trial  before  him  various  exceptions  were  taken  and  alleged 
to  certain  of  his  rulings,  and  that  he  had  refused  to  affix  his  seal  to  those  ex- 
ceptions, commanding  him  to  affix  his  seal  thereto.  To  this  writ  Judge  Biddle 
has  filed  an  answer.  There  is  this  marked  difference  between  Haines  v.  Com., 
99  Pa.  St.  410,  and  the  case  in  hand:  In  Haines  v.  Com.  no  application  was 
made  to  the  judge  to  seal  the  bill  until  nine  montlis  had  passed,  and  then  « 
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paper  was  presented  to  be  settled,  which  had  not  indorsed  thereon  any  note, 
signed  by  him  to  sliow  that  it  had  ever  been  presented.  The  judge  then  re- 
fused to  seal  the  bill,  notwithstanding  the  district  attorney  assented  to  its  cor- 
rectness, and  was  entirely  willing  it  should  be  sealed.  The  learned  judge  re- 
fused to  seal,  because  the  bill  was  not  settled  according  to  rule,  and  in  this  he 
was  legally  right;  this  court  holding  that  the  rules  of  court  are  as  much  for 
the  protection  of  the  court  as  for  the  parties.  In  the  present  case  the  bill  was 
presented  for  settlement  within  the  time  prescribed  by  the  rules  of  court,  and 
It  is  manifest  the  learned  judge  refused  to  seal  mainly,  if  not  wholly,  Iby  rea- 
son of  the  objection  made  by  counsel  for  the  defendant  in  error  that  he  had 
not  been  served  with  a  copy  of  the  bill  48  hours  before  the  time  fixed  for  seal- 
ing. 80  far  as  the  objection  of  counsel  is  concerned,  if  such  objection  is  with- 
oat  merit.  It  is  no  reason  why  the  learned  judge  should  not  seal  a  bill. 

The  trial  of  tiie  case  below  occupied  over  three  weeks.  It  is  stated,  and  not 
denied,  that  tiie  testimony,  rulings,  charge  of  the  court,  and  exceptions  em- 
brace over  1,500  type-written  pages.  As  the  court  of  common  pleas  No.  1  had 
never  employed  a  stenographer,  as  authorized  by  statute,  the  parties  to  the 
suit  employed  Mr.  Wilson,  who  was  the  official  stenographer  of  the  orphans^ 
court  and  register  of  wills,  to  take  the  testimony  and  charge  of  tlie  court  in 
the  said  case.  It  was  agreed  that  three  copies  thereof  be  made, — one  for  tlie 
court,  one  for  counsel  for  plaintiff,  and  one  for  counsel  for  defendants.  This 
was  done,  and  within  a  day  after  the  trial  the  court  and  the  counsel  were  fur- 
nished with  copies  of  the  stenographer's  notes.  The  bill  was  presented  within 
10  days,  and  was  so  marked  by  the  judge.  The  rules  of  court  bearing  upon 
this  case  are  as  follows:  "Sec.  85.  In  every  case  of  a  bill  of  exceptions,  it 
shall  be  the  duty  of  the  party  presenting  the  bill,  within  20  days  thereafter,  to 
have  the  same  settled  by  the  judge  before  whom  the  case  was  tried,  on  48 
hours'  notice,  with  a  copy  of  the  bill  served  on  the  opposite  party;  otherwise 
the  judge  shall  not  be  required  to  seal  the  same.''  "Sec.  128.  All  notices  shall 
be  in  writing."  Various  interviews  and  negotiations  took  place  between  the 
respective  counsel  in  regard  to  settling  the  bill.  On  March  11, 1887,  the  coun- 
sel for  defendant  in  error  addressed  a  note  to  the  counsel  for  the  plaintiff  in 
error,  saying:  "The  testimony  of  Magistrate  Collins  is  not  included  in  the 
stenographer's  report.  It  should  be  in  your  bill  of  exceptions."  Just  why 
it  should  be  in  the  bill  of  exceptions  does  not  appear.  The  exceptions  do  not 
refer  to  it.  Notwithstanding  this,  the  testimony  referred  to  was  immediately 
sent  to  the  counsel  for  the  defendant  in  error.  During  all  these  conferences 
and  negotiations  no  reference  was  made  to,  or  a  demand  for,  a  copy  of  the  bill, 
until  the  29th  of  March,  and  until  notice  that  application  would  be  made  to 
Judge  BiBDLE  to  seal  the  bill  on  the  81st  of  March.  It  was  then  an  impos- 
flibility  to  prepare  a  copy  of  a  bill  containing  so  large  an  amount  of  matter 
and  serve  it  48  hours  before  the  time  fixed  for  sealing.  The  counsel  for  the 
plaintiffs  in  error  did,  however,  prepare  and  serve  a  copy,  but  not  within  the 
time  prescribed  by  the  rules  of  court.  When  the  counsel  met  at  Judge  Biddle's 
house  for  the  purpose  of  having  the  bill  settled  and  sealed,  the  objection  was 
made,  as  before  stated,  by  counsel  for  the  d'efendant  in  error,  that  the  rule  of 
court  requiring  notice  by  copy  to  be  served  48  hours  had  not  been  complied 
with.  The  learned  judge,  deeming  the  objection  well  taken,  refused  to  seal  the 
bill.  As  the  case  is  now  presented  to  us,  the  objection  referred  to  has  about 
it  the  flavor  of  sharp  practice.  The  counsel  for  the  defendant  4n  error  had  in 
his  possession  the  stenographic  report  of  the  trial,  taken  by  the  stenographer 
appointed  by  both  parties.  To  serve  an  additional  copy  thereof  upon  him  could 
give  him  no  possible  information.  It  was  upon  this  copy,  so  taken,  that  aU 
the  negotiations  looking  to  a  settlement  of  the  bill  were  based;  and  no  inti- 
mation was  given  that  defendant  in  error's  counsel  would  not  regard  the  copy 
in  his  possession  as  a  copy  of  the  bill  until  it  was  too  late  to  comply  with  the 
rule  of  court.    The  testimony  of  Magistrate  Collins  was  sent  as  part  of  the 
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bill  of  exceptions,  and  received  by  the  attorney  for  defendant  in  error  as  such. 
The  latter  could  not  fail  to  have  seen  that  counsel  on  the  other  side  were  re- 
lying upon  the  copy  furnished  by  the  stenographer,  and  his  call  for  the  testi- 
mony of  Magistrate  Collins  was  at  least  an  implied  recognition  of  such  copy. 
The  conduct  of  the  counsel  for  the  defendant  in  error  was  evidently  calculated 
to  mislead  the  other  side,  and  we  must  regard  it  as  a  waiver  of  a  strict  com- 
pliance with  the  rule  of  court.  We  take  back  nothing  that  was  said  in  Haines 
v.  Com.f  in  regard  to  a  strict  observance  of  those  rules;  but  said  rules  were 
intended  to  further  the  administration  of  justice,  and  not  to  defeat  it. 

The  learned  judge  further  returns  and  avers  that  said  bill  'Ms  liot  a  true 
bill  of  exceptions,  and  does  not  state  the  exceptions  in  manner  and  form  as  they 
were  taken  upon  the  case.'*  This  return,  under  all  the  authorities,  is  bad  for 
uncertai  nty .  It  is  s  ufficient  to  refer  to  Com.  v.  Commissioners,  37  Pa.  St.  277 ; 
Hex  V.  Liverpool,  2  Burrows,  781;  Rex  v.  Maiden,  2  Salk.  431.  The  return 
must  not  be  in  mere  general  terms,  without  alleging  specifically  the  facts  re- 
lied upon.  The  return  does  not  state  in  what  respects  the  exceptions  are  de- 
ficient. Most  of  them  are  exceptions  to  answers  to  points  about  which  there 
could  seem  to  be  little  difiiculty.  Tlie  return  that  they  were  not  taken  in 
''manner  and  form"  as  stated  throws  no  light  whatever  upon  it.  It  is  true 
that  the  power  of  determining  in  this  proceeding  whether  the  particular  bill 
of  exceptions  tendered  is  or  is  not  true,  rests  exclusively  with  the  judge  before 
whom  the  cause  was  tried,  and  to  whom  the  writ  is  directed,  {State  v.  Todd, 
4  Ohio,  351 ;  People  v.  Jameson,  40  111.  96 ;  State  v.  Noggle,  13  Wis.  380;)  and 
when  the  return  alleges  that  the  respondent  is  willing  to  sign  a  true  bill,  but 
alleges  that  the  bill  presented  is  not  true,  a  peremptory  writ  will  not  be 
^warded,  (Creager  v.  Meeker,  22  Ohio  St.  207.)  Yet  a  judge  is  not  privi- 
leged to  reject  a  bill  which  properly  presents  the  case.  And  a  return  to  the 
alternative  writ,  which,  alleges  that  the  relator  had  no  authority  to  compel 
the  respondent  to  sign  the  bill,  since  he  himself  must  be  the  judge  of  the  cor- 
rectness of  the  exceptions,  is  insufficient,  where  it  fails  to  show  that  the  bill 
as  prescribed  did  not  state  the  facts  truly,  or  that  the  exceptions  were  not  taken 
in  the  proper  manner  and  at  the  proper  time.  Ethendge  v.  Hall,  7  Port. 
(Ala.)  47;  High,  Extr.  Rem.  202,  210.  The  learned  judge  below  did  not  re- 
fuse to  seal  this  bill  by  reason  of  any  personal  right  or  privilege  of  his  own. 
1  am  quite  sure  he  would  not  deny  a  litigant  a  bill  of  exceptions  for  any  such 
reason.  But  his  refusal  seems  to  be  based  upon  a  supposed  right  of  the  coun- 
sel for  the  defendant  to  object  for  the  reason  that  a  copy  of  the  bill  had  not 
been  served  upon  him  within  the  time  required  by  the  rule  of  court.  We  have 
already  said  that,  under  the  circumstances  of  this  case,  we  are  of  opinion  the 
objection  referred  to  was  not  well  taken.  We  think  it  his  duty  to  settle  and 
seal  this  bill  now  precisely  as  If  such  objection  had  not  been  made.  It  is  for 
him  to  say  what  exceptions  were  properly  taken.  The  writ  we  issued  was 
preliminary  and  alternative.  The  peremptory  writ  is  now  awarded;  but  we 
have  no  doubt  the  learned  judge  will  promptly  seal  a  bill  after  this  expression 
of  opinion  by  this  court,  in  which  case  a  further  writ  will  be  unnecessary. 


(121  Pa.  St  90) 

Labob  et  al.  v.  Steeb  et  dl» 
(Supreme  Cowrt  of  Pemisylvania.    October  1, 1S88.) 

i.  lNJtrNCTiOK--BoN3>— Liability— Another  Action  Pending. 

The  pendency  of  an  action  of  ejectment  and  for  mesne  profits  in  another  ooart,  is 
no  bar  to  an  action  by  the  same  plain  tiff  against  the  same  defendant  and  his  sureties 
on  an  injunction  bond,  for  having  wron^uUy  enjoined  him  from  maintaining  an 
action  for  possession  of  the  same  premises. 
2.  Same— Liability  op  Surety— Dismissal  of  Bill  bt  AeRBEMBKT. 

The  dismissal  of  a  biU  in  equity  by  agreement  of  parties,  after  injunctUm  had 
'       taBued,;i8  not  such  a  final  determination  that  the  injunction  was  wrongfully  issued 
as  fixes  the  liability  of  the  sureties  on  the  injunction  bond. 
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:   Eitor  to  cdurt  of  oommon  pleas*  Philadelphia  counly ;  M.  BusasLL  Thatek^ 
judge.   . 

Action  by  Edward  JT.  Steer,  Henry  Davis,  and  Mary  Ann  Davis,  against 
David  K.  Large,  James  Kelm,  and  James  P.  Wallaoe,  on  injunction  bond; 
Judgment  for  plaintiffs,  and  defendants  bring  error.  The  first  assignment 
of  error  related  to  the  jurisdiction  of  the  court,  the  second  to  the  oveiTuling 
of  demurrers,  and  the  third  to  the  admissicm  of  the  injunction  bond.  The 
fourth  was  as  follows:  The  learned  judge  below  erred  in  refusing  to  charge 
the  jury,  as  requested:  "There  can  be  no  recovery  for  mesne  profits,  aa  there 
is  an  action  pending  in  another  court  to  recover  mesne  profits,  and  as  there 
is  also  an  action  pending  in  another  court  for  damages  in  an  ejectment  suit 
between  the  same  plaintiff  and  the  principal  defendant  in  this  case  for  the 
same  property  in  question  here." 

.    William  Hopple,  Jr.,  and  Thomas  R.  Blcock,  for  plaintiffs  in  error.     Will- 
iam W,  Wiltbankf  for  defendants  in  error. 

Pazbon,  J.  This  was  an  action  of  debt  upon  an  injunction  bond.  The 
first  three  assignments  are  without  merit,  and  do  not  require  discussion.  Nor 
can  the  fourth  assignment  of  error  be  sustained.  We  do  not  think  the  pen- 
dency of  an  ejectment  and  an  action  for  mesne  profits  in  another  court  would, 
of  itself,  defeat  the  right  of  the  plaintiffs  below  to  recover  in  this  proceeding. 
The  suit  against  David  B.  Large,  the  principal,  for  mesne  profits  may  turn 
out  to  be  a  vain  thing,  so  far  as  results  are  concerned;  but  the  plaintiffs  have 
security  upon  the  injunction  bond,  and  if  the  injunction  was  wrongly  issued, 
and  they  have  been  injured  thereby,  they  cannot  be  deprived  of  the  benefit  of 
this  security  because  the  wrong-doer  may  be  proceeded  against  in  another 
form  for  mesne  profits.  The  fifth  assignment  alleges  that  '*the  learned  judge 
below  erred  in  refusing  to  charge  the  jury,  as  requested:  <  Under  all  the  evi- 
dence the  verdict  should  be  in  favor  of  the  sureties  on  the  bond,  James  Kelm 
and  James  P.  Wallace.' "  The  injunction  in  question  was  to  restrain  Ed- 
ward J.  Steer  from  further  proceeding  in  a  suit  before  a  magistrate  to  recover 
the  possession  of  a  certain  house  situated  on  the  east  side  of  Eighteenth  street, 
south  of  Wood  street,  and  from  interfering  with  the  collection  of  the  rents, 
etc.  This  is  a  brief  but  sufiicient  statement  of  the  scope  of  the  injunction. 
After  various  proceedings  in  the  equity  suit,  the  bill  appears  to  have  been 
dismissed  by  agreement  of  counsel,  without  prejudice  to  either  party  to  have 
their  proceedings  at  law  or  otherwise.  This  we  learn  from  the  history  of  the 
case  and  the  pleadings.  The  pi'ocise  terms  of  this  agreement  appear  no-' 
where  in  the  paper  books.  Was  this  agreement  of  counsel  dismissing  the  bill 
such  a  final  determination  of  the  cause  as  fixed  the  liability  of  the  sureties  on. 
the  injunction  bond?  The  question  is  a  novel  one.  We  Imve  not  been  re- 
ferred to  any  Pennsylvania  case  having  any  bearing  upon  it.  I  see  no  diffi- 
culty, however,  in  disposing  of  it  upon  principle.  The  sureties  in  an  injunc- 
tion bond  assume  certain  obligations.  At  the  same  time  they  have  rights 
which  must  be  respected,  and  of  which  they  cannot  be  deprived  without  their 
consent.  They  are  entitled  to  have  the  case  against  their  principal  tried  ac-^ 
cording  to  the  forms  of  law,  and  a  final  decree  or  judgment  entered  against 
him  in  court.  Their  liability  consists  in  satisfying  any  judgment  their  prin* 
cipal  may  be  condemned  to  pay.  Until  there  is  such  a  final  determination  of 
the  equity  suit  as  shows  that  the  injunction  was  wrongfully  issued,  1  do  not 
see  how  an  action  would  lie  against  the  principal  in  the  bond,  much  less 
against  his  sureties.  This  view  is  sustained  by  Hill.  Inj.  84;  Bank  v.  Qifford, 
65  Iowa,  648,  22  N.  W.  Rep.  913;  Penny  v.  Holberg,  53  Miss.  567;  Gray  v. 
Veira,  33  Md.  159;  Bemisy.  Gannett,  8  Neb.  236.  The  reason  for  this  is  that 
it  may  appear  upon  final  hearing  that  the  plaintiff  was  entitled  to  his  injunction, 
although  it  may  have  been  dissolved  pending  the  bill.  The  sureties  on  an  in- 
junction bond,  as  before  observed,  have  a  right  to  have  the  equity  suit  disposed 
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of  by  the  court  in  the  usual  way.  There  m  ust  be  a  decision  upon  the  merits,  or 
what  is  equivalent  thereto.  Hence  it  was  held  by  the  supreme  court  of  Lonisi* 
ana  in  Baker  v.  Frellaen,  82  La.  Ann.  822,  that  the  surety  on  an  injunction 
bond  was  discharged  by  an  agreement,  entered  into  without  his  consent 
by  plaintiff  and  defendant,  to  have  tlie  equity  suit  tried  and  determined  in  an 
irregular  way  at  chambers,  and  after  the  term  of  the  court  had  v3nded.  It 
was  said  by  Chief  Justice  Bermudez,  at  page  831:  '*The  consent  of  the  par- 
ties to  the  trial  of  the  matter  in  which  Ludeling  (the  surety)  was  sought  to 
be  made  liable,  in  the  manner  in  which  it  was  tried,  without  his  assent,  and 
the  appellant  having  selected  and  adopted  such  course,  we  think  operates  as 
a  discharge  of  the  liability  of  the  surety  on  the  injunction  bond. "  As  a  gen- 
eral rule,  the  dismissal  of  a  bill  by  the  agreement  of  the  parties  is  not  the 
equivalent  of  a  decision  upon  the  merits.  To  this  effect  are  Railtoay  Co,  v. 
Omerod,  29  Hun,  274;  Palmer  v.  Foley,  71  N.  Y.  106;  Towle  v.  Leacox,  59 
Iowa,  42;  Young  v.  Campbell,  61  How.  Pr.  40.  That  this  must  be  the  rule 
as  regards  tiie  sureties  in  an  injunction  bond  can  hardly  be  doubted.  Were 
it  otherwise  tlieir  liability  could  be  fixed  by  the  agreement  of  the  parties, 
without  their  assent,  or  even  their  knowledge,  instead  of  by  the  judgment  or 
decree  of  the  court,  as  contemplated  and  tacitly  understood  when  they  signed 
the  bond.  In  the  present  case,  we  are  informed,  there  was  a  decision  of  the 
master  in  favor  of  the  plaintiffs  in  error  before  the  agreement  by  which  the 
bill  was  dismissed.  If  said  agreement  was  the  equivalent  of  a  decision  upon 
the  merits,  it  nowhere  appears  in  this  record.    Judgment  reversed. 


(121  Pa.  St  U) 

Heffner  0.  Chambers. 

{Supreme  Court  of  PenngyVoania,    October  1, 1888.) 

Paotobs  and  Bsokebs— RsAir-EsTATB  Agents— Action  fob  Ck)iCMi88ioN8— Ikstbuc- 

TION8. 

In  an  action  for  a  oommlsBion  on  the  sale  of  land,  an  offer  to  show  that  there  waa 
a  supplemental  contract,  and  that  by  an  overai^ht,  mistake,  or  fraud  a  stipulation 
that  plaintiff's  right  to  sell  the  land  should  expire  at  a  time  which  had  passed  be- 
fore the  sale  was  omitted  from  the  writing,  contains  no  offer  to  prove  notice  of 
revocation  of  plaintiff's  right,  and  a  faUure  to  instruct  as  to  what  constitutes  such 
notice  is  not  error. 

Error  to  court  of  common  pleas,  Schuylkill  county;  Beghtel,  Judge. 

Action  by  Harman  A.  Chambers  against  Samuel  Heffner.  Judgment  for 
plaintiff,  and  defendant  brings  error.  All  specifications  of  error  rc3ate  to  ac- 
tion of  the  court  in  granting  and  ref  usinginstructions. 

J,  W,  If  oyer,  B,  H.  Kaercher,  yioholas  Hehlich,  and  J.  W.  Ryon,  for  plahn- 
tiff  in  error.   Jamee  Ryon,  for  defendant  in  error. 

Wn.T.TAMB,  J.  This  action  was  brought  by  Chambers,  plaintiff  below,  to 
recover  commissions  on  the  price  at  which  certain  coal  lands  in  the  county 
of  Schuylkill  were  sold  by  Heffner,  the  owner,  to  Hall,  or  through  him  to  the 
P.  A  B.  Coal  &  Iron  Co.  On  the  Idth  January,  1882,  Heffner  executed  and 
delivered  to  Chambers  a  writing  authorizing  him  to  sell  the  land  at  $200  per 
acre,  and  agreeing  to  allow  him  a  commission  of  10  pe^  cent,  on  the  price. 
In  view  of  the  fact  that  the  efforts  of  Chambers  might  bring  purchasers  di- 
rectly to  the  owner,  Heffner  agreed,  if  a  sale  was  made  by  him,  he  would  al- 
low a  commission  of  5  per  cent. ;  the  right  to  compensation  to  depend  in 
either  case  upon  a  sale  for  a  price  exceeding  $40,000.  On  the  19th  January, 
1888,  the  land  remaining  unsold,  an  indorsement  was  made  upon  the  writing 
of  13th  January,  1882,  reducing  the  price  to  $150  per  acre,  authorizing  a 
proposition  to  the  P.  &  R.  C.  A#  I.  Co.,  to  permit  one-half  the  purchase  money 
to  remain  on  mortgage,  and  agreeing  to  allow  the  same  commissions  as  be* 
fore.  Abut  two  months  later  Heffner  made  a  contract  for  the  sale  of  the 
land  to  C.  M.  Hall  for  $50,000,  payable  one-half  in  cash  within  three  months* 
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and  one-half  by  bond  and  mortgage  secured  upon  the  premlsee.  Hall  paid 
$500  upon  this  contract,  and  subsequently  transferred  it  to  the  P.  &  B*  G.  ft 
I.  Ck>mpan7,  which  complied  with  its  terms  and  received  a  deed  for  the  land. 
Chambers  alleged  that  this  sale  was  really  made  by  him,  or  as  the  result  of 
his  efforts,  and  that  he  was  entitled  to  compensation,  at  least  at  the  rate  of  5 
per  cent,  on  the  price,  in  accordance  with  the  written  agreement.  The  de* 
fendant  denied  that  the  sale  was  the  result  of  the  efforts  of  Chambers,  and  as- 
serted that  the  written  contract  had  expired  before  the  sale  to  Hall  was  made. 
The  verdict  must  be  regarded  as  settling  the  first  of  these  questions.  There 
was  evidence  showing  that  Chambers  had  brought  the  attention  of  Hall  and 
of  the  Phila.  &  B.  Coal  &  Iron  Company  to  these  lands,  that  the  title  had  been 
examined,  and  that  he  had  urged  a  sala  From  this  evidence  the  jury  have 
found  that  although  Chambers  did  not  actually  negotiate  the  sale  he  drew  the 
attention  of  the  purchaser  to  the  lands,  and  was  the  cause  of  his  application 
to  the  owner.  If,  as  the  verdict  establishes  the  fact  to  be,  the  sale  was  the 
result  of  the  efforts  of  Chambers,  he  is  entitled  to  compensation  unless  the 
agreement  had  expired  by  its  terms,  or  by  notice  of  revocation  before  the  sale 
to  Hall  was  made.  An  examination  of  the  writing,  and  of  the  indorsement 
thereon  of  19th  January,  1883,  shows  no  limitation  expressed  therein.  Tbe 
burden  was  therefore  on  the  defendant  of  showing  that  the  limitation  asserted 
had  actually  been  agreed  upon  and  omitted  from  the  writing  by  fraud,  acci- 
dent, or  mistake.  The  evidence  upon  this  subject  consisted  of  the  testimony 
of  Heffner  on  one  side,  who  asserted  that  it  was  agreed  on  the  19th  January, 
1888,  that  the  authority  of  Chambers  should  end  on  the  1st  day  of  February 
following.  This  was,  on  the  other  hand,  denied  by  Chambers,  whose  testi- 
mony was  supported  by  the  paper.  This  evidence  was  submitted  to  the  jury, 
with  proper  instructions,  and  they  have  found  in  favor  of  the  plaintiff  upon 
this  question.  The  real  question  in  this  case  is  raised  by  defendant's  point 
numbered  4j|,  which  relates  to  the  alleged  revocation  of  Chambers'  authority 
to  sell.  This  point  asked  the  court  to  instruct  the  jury  that  if  Heffner,  on  the 
19th  January,  1883,  notified  Chambers  that  he  had  an  offer  for  the  sale  of  his 
land,  but  that  he  would  not  consider  it  until  the  1st  of  February,  this  was  a 
notice  that  Chambers'  authority  would  expire,  and  that  he  would  resume  his 
rights  as  owner  on  that  day;  so  that  if  Chambers  had  not  then  made  sale  his 
right  to  a  commission,  on  a  sale  made  by  Heffner,  would  be  at  an  end. 
The  answer  to  this  point  is  not  responsive,  and  we  quite  agree  with  the 
learned  counsel  for  the  plaintiff  in  error  that  it  is  wholly  inadequate.  It  re- 
fers to  the  writing,  recalls  the  fact  that  no  limitation  appears  in  its  terms,  re- 
fers to  instructions  already  given  as  to  the  omission  of  anything  therefrom, 
and  concludes  thus:  '*  We  believe  that  the  defendant  had  the  nght  to  make 
sale  of  the  land  under  the  writings  before  you,  but  if  he  sold  to  a  party  pro- 
cured or  furnished  through  the  exertions  of  Chambers,  ♦  ♦  *  then  Cham- 
bers is  entitled  to  a  commission  of  five  or  ten  per  cent.,  as  we  have  heretofore 
instructed  you."  The  point  asked  an  instruction  upon  the  legal  effect  of  the 
fact  assumed,  viz.,  that  Heffner  had  notified  Chambers  that,  before  consider- 
ing offers  he  had  received,  he  would  wait  on  Chambers  till  the  1st  of  Febru- 
ary. The  answer  related  to  an  entirely  different  question,  that  of  the  refor- 
mation of  the  written  instrument.  If  the  evidence  was  of  such  a  character 
as  to  justify  the  submission  to  the  jury  of  the  fact  assumed  in  this  point,  the 
answer  would  be  an  error  that  we  could  not  overlook.  But,  upon  turning  to 
the  testimony,  we  find  no  offer  to  prove  notice  of  revocation,  and  no  evidence 
on  which  this  question  could  be  raised,  except  that  given  by  the  defendant 
Heffner  under  the  following  offer:  "Defendant  now  proposes  to  prove  by 
Samuel  Heffner  *  ♦  *  that  on  the  19th  January,  1883,  Chaml^rs  came 
to  him  and  wanted  him  to  change  the  terms  of  the  contract,  and  allow  him  to 
sell  the  land  for  6150  per  acre, "  etc.  "This  to  showr  that  by  an  oversight  or 
mistake  of  Chambers,  who  was  the  party  that  wrote  thia  supplemental  oon- 
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tract,  or'by  a  fraudulent  omission  of  his»  he  left  oat  of'thia  supplementary, 
contract  a  very  material  stipulation  that  it  was  agreed  between  them,  in  con*: 
sideration  of  the  concession  and  alteration  of  the  original  contract,  that  Cham- 
bers' right  to  sell  the  land  should  terminate  on  the  1st  day  of  February  fol- 
lowing, **'  etc.  Nothing  could  be  clearer  than  the  statement  of  the  purpose  of 
this  offer.  It  was  to  show  that  part  of  an  entire  agreement  had  been  omitted 
by  fraud,  accident,  or  mistake.  The  court  admitted  the  evidence  for  the  pur- 
pose stated  in  the  offer,  saying:  "We  will  therefore  permit  the  defendant  to 
testify  to  the  alleged  omission  as  to  the  time  of  February  1st,  if  such  is  the 
case."  The  testimony  of  the  defendant  upon  the  subject  was  given  in  these 
words:  "After  we  agreed  on  this  amount,  he  wanted  me  then  to  give  him  a 
chance  to  sell  at  $40,000.  I  refused  that,  and  told  him  I  had  a  party  to  come, 
which  I  knew  would  take  it  at  $50,000.  Then  we  agreed  I  would  give  him 
this,  but  no  longer  time  than  the  1st  of  February,  and  he  made  it  on  the  pa- 
per. "  There  is  in  all  this  no  allegation  of  notice  of  revocation  of  the  power  to 
sell,  nor  that  Heffner  would  wait  on  Chambers  till  February  1st  before  con- 
sidering offers  that  had  been  made  to  himself.  The  testimony  is  strictly  in 
support  of  the  offer  to  show  the  omission  from  the  writing  by  fraud,  accident, 
or  mistake  of  part  of  the  agreement  actually  made  on  the  19th  January,  1883. 
There  is  therefore  nothing  in  the  evidence  to  justify  the  submission  of  the  fact 
assumed  in  the  point  to  the  jury;  and  the  answer,  altiiough  not  responsive  to 
the  point,  correctly  states  the  rule  as  to  the  question  actu^Iy  raised  by  the  ev- 
idence. The  plaintiff  in  error  was  not  injiured  by  the  answer  actually  given, 
and  he  was  not  entitled  under  the  evidence  to  the  instruction  he  ask^  for. 
It  is  the  duty  of  a  judge  to  instruct  the  jury  upon  every  question  of  law  in- 
volved in  a  case  trying;  but  it  is  not  his  duty  to  answer  points  that  raise  ques- 
tions in  thesi  merely,  or  that  rest  upon  the  assumption  of  a  fact  of  which 
there  is  no  such  evidence  as  to  justify  the  jury  in  linding  IL  Judgment  af- 
firmed. 


(120  Pa.  St.  608)  ^ 

Ellis  v,  American  Academy  of  Music. 
{Supreme  Cowrt  of  Pennsylva/nia.    October  1, 1888.) 

1.  BABSMElfTTS'^PBiyATB  WaTS^RIGHTS  OF  ABUTTERS. 

The  awnen  of  lands  bounded  in  the  several  grants  by  an  alley  which  is  made  ap- 
purtenant to  them,  have  the  same  rights  In  tne  alley  which  the  public  has  in  its 
nighways ;  and,  if  the  alley  were  vacated,  they  would  own  the  soil  as  tenants  in 
common.  ' 

2.  Nuisance— Obstruction  of  Easement. 

A  gate  and  shed  erected  on  the  alley  after  the  grant  to  plaintiff  and  without  his 
consent  are  properly  assumed  to  be  nuisances  per  8e,  especially  in  trespass  on  the. 
case  for  their  continuance  after  a  former  verdict  in  trespass  on  the  case  for  their 
erection. 
8.  Same— Right  to  Bamaobs. 

Plaintiff  is  entitled  to  damages  for  the  continuance  of  those  obstructions  after 
the  former  recovery,  although  they  do  not  materially  interfere  with  his  use  of  the 
alley. 
4.  Same— Pleading. 

The  defendant  cannot  avail  himself,  on  error,  of  the  objection  that  the  dedans 
tion,  instead  of  setting  out  the  former  verdict  and  judgment,  and  charging  for  the 
continuance,  charges  for  the  erection  as  at  a  time  after  the  bringing  of  tl^  former 
suit  and  the  continuance  from  that  time. 

Error  to  court  of  common  pleas,  Philadelphia  county;  M.  Arnold,  Judge. 

Action  by  the  American  Academy  of  Music  against  John  Ellis  for  damage^ 
by  nuisance.    Defendant  brings  error  on  a  judgment  for  plaintiff. 

George  Junkin,  for  plaintiff  in  error.  A,  Syney  Biddle  and  George  W.  Bid- 
die,  for  defendant  in  error. 

Gordon,  G.  J.  This  was  an  action  on  the  case  brought  by  the  American 
Academy  of  Music  against  John  Ellis  for  the  alleged  obstruction  of  the  plain* 


Digitized  by 


Google 


F^.]  ELLIS  V.  AMEBICAN  ACADBMT  JOF  MUSia  495 

Uff'8  right  6t  way  over  and  upon  two  ceHain  private  ways  or  alleys  adjaceat 
and  appurtenant  to  the  plaintiff's  premises.  The  plaintiff's  right  to  the  free 
and  unobstructed  use  of  the  said  alleys  was  established  by  a  previous  verdict 
and  judgment,  rendered  in  a  suit  between  the  same  parties,  and  found  in  the 
records  of  the  common  pleas  No.  8  of  Philadelphia,  September  term,  1884,  so 
that  we  need  seek  no  further  for  the  plaintiff's  right.  The  principal  obstruc- 
tions complained  of  in  that  case  were  the  erection  by  the  defendant  of  a  shed 
over  one  of  the  alleys,  and  the  closing  of  it  by  one  or  more  gates.  The  pres- 
ent action  is  substantially  for  the  continuanee  of  the  same  nuisance,  though 
the  narr.  also  charges  the  erection  of  the  same.  As  this  forms  the  ground  of 
one  of  the  exceptions,  we  may  as  well  consider  it  before  proceeding  further. 
The  counsel  for  the  plaintiff  in  error  alleges  correctly  that  the  narr.,  in.  its 
two  counts,  is  for  the  erection  of  the  obstructions  on  the  8d  of  November^ 
1884,  and  their  continuance  from  that  date  up  to  the  bringing  of  the  suit  in 
December  4, 1885,  while  the  nar7\  in  the  first  suit  charges  for  the  erection  ojC 
the  obstructions  on  January  1, 1880,  and  their  continuance  from  that  time  up 
to  the  bringing  of  that  suit  on  the  30th  of  October,  1884.  He  hence  urges 
that  the  narr.  in  the  present  suit  is  in  fault  in  this:  that  it  should  have  set 
forth  the  previous  verdict  and  judgment,  and  then  charged  a  continuance  of 
the  nuisance.  Certainly  the  rules  of  strict  pleading  require  wh$it  is  here 
stated.  But  what  then?  The  defendant  was  not  injured  thereby.  Had  the 
objection  been  made  during  the  trial  the  defect  might  have  been  cured  by  au 
amendment,  and,  at  all  events,  he  was  not  prevented  from  setting  up  the 
former  judgment  by  way  of  estoppel  to  a  recovery  of  damages  for  the  original 
erection.  Moreover,  had  the  defendant  chosen  to  take  advantage  of  the  for- 
mer recovery,  he  should  have  pleaded  it  in  bar,  but  instead  of  this  he  chose  to 
go  to  trial  on  the  plea  of  not  guilty,  and  so  waived  the  defect.  In  this  the 
case  is  very  similar  to  that  of  Smith  v.  Elliott,  9  Pa.  St.  345,  where,  under 
the  same  defect  in  the  declaration,  a  like  objection  was  not  only  made,  but  sus- 
tained in  the  court  below.  We,  however,  held  the  ruling  to  be  erroneous,  and 
Mr.  Justice  Bogebs,  in  delivering  the  opinion  of  this  court,  said:  **The  de- 
fendant, instead  of  pleading  the  former  recovery  in  bar  of  the  action,  pleads 
the  general  issue.  It  is  not  denied  that  the  defendant  may  give  in  evidemce  a 
former  recovery  in  an  action  on  the  case  for  a  nuisance  under  the  plea  of  not 
guilty,  but  it  is  not,  as  the  court  ruled,  conclusive.''  A  similar  mistake  was 
committed  by  the  court  of  common  pleas  in  the  case  of  Fell  v.  Bennett,  5  Atl. 
Bep.  17,  and  was  corrected  here.  These  cases  rule  the  point  in  controversy, 
and  sustain  the  court  below.  Kor  was  the  defendant  injured  thereby,  for  on 
the  previous  verdict  he  had  all  the  advantage  to  which,  under  his  plea*  he  was 
entitled,  since  the  plaintiff  was  allowed  to  recover  only  for  the  continuance 
of  the  nuisance. 

.  As  most  of  tlie  remaining  assignments  are  altogether  without  merit*  we 
will  pass  them,  and  notice  but  one  or  two  of  the  others.  It  is  alleged  that  the 
obstructions  did  not  materially  injure  the  plaintiff,  and  therefore  no  damages 
were  recoverable;  but,  as  they  were  a  constant  challenge  to  the  plaintiff's  right 
to  have  a  free  and  unobstructed  way  over  the  alleys,  and  also  in  view  of  the 
fact  that  a  recovery  was  had  for  the  creation  of  the  nuisance,  this  doctrine 
cannot  be  entertained.  If  there  was  no  injury  to  the  plaintiff,  there  CQuld  be 
no  nuisance,  for  the  very  definition  of  a  nuisance  is,  *' anything  that  unlaw- 
fully works  hurt,  inconvenience,  or  damage;"  but  the  former  verdict  conclu- 
sively established  the  fact  that  the  original  obstructions  came  within  the  defi- 
nition here  given,  and  if  Xhe  erections  when  first  n;iade  were  z^uisances,  how 
can  the  conclusion  be  avoided  that  their  continuance  must  be  injurious?  In 
McCoy  V.  Danley,  20  Pa.  St.  85,  we  held  that,  in  an  action  for  the  continu- 
ance of  a  nuisance  by  means  of  a  mill-dam,  the  plaintiff  was  entitled  to  such 
punitive  damages  as  would  compel  the  defendant  to  abate  the  nuisance,  and 
this  though  the  erection  was  of  great  value  to  the  defendant,  and  the  damage 
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to  the  plaintiff  inconsiderable.  This,  however,  is  but  the  restatement  of  a 
doctrine  as  old  as  the  common  law:  no  man  may  trespass  upon  another's  right, 
however  insignificant  that  right  may  be.  On  both  reason  and  authority, 
therefore,  the  assignment  under  consideration  cannot  be  sustained.  We  may 
here  also  call  attention  to  the  fact  that  this  case  disposes  of  the  exception 
whicli  impugns  the  instruction  that  the  jury  might  give  punitive  damages. 

Again,  it  is  urged,  that  the  learned  judge  erred  in  assuming  that  the  gate 
closing  the  alley  and  tlie  roof  covering  it  were  per  se  nuisances.  But  how 
could  he  assume  anything  else  in  the  face  of  the  former  verdict?  A  gate  may 
or  may  not  be  an  obstruction,  depending  upon  circumstances, — which  were, 
in  this  case,  properly  defined,  and  left  to  the  jury.  A  grant  of  way  on  which, 
at  the  tiuie  of  the  said  grant,  a  gate  is  used,  and  the  grantee  suffers  it  to  re- 
main an  indefinite  length  of  time,  must  be  construed,  as  was  held  in  Connery 
V.  Brooke^  73  Pa.  St.  80,  to  have  been  taken  subject  to  that  incumbrance. 
But  clearly  this  rule  cannot  be  applied  to  a  case  such  as  the  present,  where, 
at  the  time  of  the  grant,  there  was  no  such  obstruction ;  for  otherwise  the  oo- 
graut  e  would  have  the  power  to  alter  the  conditions  of  the  grant  at  any  time 
he  might  see  fit  so  to  do.  The  same  rule  must  apply  to  the  covering  of  the 
alley.  Not  only  did  the  former  verdict  determine  the  character  of  the  erec- 
tion, but  without  it  the  question  would  naturally  arise,  by  what  authority  did 
Etlis  undertake,  without  the  assent  of  the  Academy,  to  make  use  of  the  way 
in  this  manner?  It  is  true,  the  owner  of  the  fee  may  use  the  servient  soil  as 
he  phrases,  so  that  he  does  not  interfere  with  the  right  of  his  grantee;  but  EI* 
lis  was  not  the  owner  of  the  fee,  and  hence  could  not  arrogate  to  himself  the 
Tights  of  such  owner.  The  right,  whether  in  the  fee  or  only  in  the  way,  was 
common  to  both  parties,  so  that  neither,  without  the  assent  of  the  other,  had 
the  right  to  alter  the  character  of  the  alley  in  ;iny  particular.  Nor  did  the 
court  err  in  charging  that  parties  who  are  entitled  to  a  free  use  of  an  alley 
have  the  same  right  in  it  that  the  public  has  in  its  highways,  and  that,  if  the 
way  in  this  case  were  vacated,  the  soil  would  belong  to  the  plaintiff  and  de- 
fendant as  tenants  in  common.  By  the  several  grants  to  these  parties  their 
prt^perties  were  not  only  bounded  on  the  alley  in  controversy,  but  it  was  made 
appurtenant  to  those  properties.  Nothing  was,  therefore,  left  in  the  owner; 
and,  if  the  fee  did  not  vest  in  these  grantees,  it  is  hard  to  tell  where  it  is.  The 
case  is  very  much  like  that  of  Holmes  v  Bellingfiam,  7  G.  B.  (N.  8.)  329,  in 
which  COGKBURN,  C.  J.,  says:  ^'The  direction  complained  of  is  that  the  learned 
judge  told  the  jury  that  there  was  a  presumption,  in  the  case  of  a  piivate  way 
or  occupation  road  between  two  properties,  that  the  soil  of  the  road  belongs 
lisqtie  ad  mtdium  to  the  owners  of  the  adjoining  property  on  either  side.  That 
proposition,  subject  to  the  qualification  which  I  shall  presently  mention,  and 
which,  I  take  it,  was  necessarily  involved  in  what  afterwards  fell  from  the 
learned  judge,  is,  in  my  opinion,  a  correct  one.  The  same  principle  which 
applies  to  a  public  road,  and  which  is  the  foundation  of  the  doctrine,  seems  to 
me  to  apply  with  equal  force  to  the  case  of  a  private  road."  As  the  doctrine 
here  stated  seems  to  be  reasouable  and  sound,  we  cannot  understand  why  we 
should  not  adopt  it.  It  seems  to  be  admitted  that,  were  the  alley  public,  its 
vacation  would  vest  in  each  of  the  parties  the  unincumbered  one-half  of  the 
fee  in  severalty;  and  why  this  should  not  apply  to  a  private  way,  where,  just 
AS  in  the  case  of  a  public  way,  by  the  grant  it  was  made  appurtenant  to  the 
several  properties,  we  cannot  understand.  Without  dwelling  further  on  the 
assignments  of  error,  we  are  led  to  the  conclusion  that  in  no  particular  was 
there  a  mistrial  in  the  court  below.    The  judgment  is  aflkmed. 
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<m  Pi.  St.  lao) 

Gbebn  et  al.  9,  BrcK. 
(Supreme  Court  of  PennsyVocmia.    October  1, 1888.) 

1.  Bonds— Joint  Obuoobs— Notice. 

All  the  co-obligors  in  a  joint  bond  secared  by  a  mortgage  are  liable  for  ite  pi^ 
ment,  though  the  grantee  of  the  land  who  assumed  the  mortgage  has  paid  it  to  the 
agent  to  whom  it  was  payable  after  revocation  of  his  authority,  the  only  one  of  the 
obligors  who  knew  of  me  revocation  being  present  at  the  payment,  and  not  disclos- 
ing his  knowledge. 
S.  Lis  PKin>BK8--MoRTOAGB8— ^Tbansfeb  of  KoBTeAOEB  Fropbrtt. 

The  purchasers  of  land  from  moEtffa|rors  assuming  the  mortgage  are  not  affected 
by  the  pendency  of  a  suit  to  which  their  g^ntors  were  not  parties,  involving  only 
the  authority  of  the  ag^ent  to  whom  the  mortgage  debt  was  payable  to  receive  pay- 
ment, the  title  to  the  land  not  baing  in  litigation. 
8.  Same. 

Purchasers  pevidente.Ute  are  only  chargeable  with  notice  when  the  purchase  is 
from  a  party  to  the  suit. 

Error  to  court  of  common  pleas,  Berks  county;  James  N.  Ebmentrottt, 
Judge. 

Debt  by  John  S.  liick»  for  the  use  of  Richard  Wenrich,  executor,  etc.»  of 
Magdalena  Peiffer,  against  Albert  G.  Green,  Joshua  Keely,  and  Fannie  Keely, 
his  wife.  The  Northwest  Building  Association  afterwards  becomiug  a  de* 
fendant  on  its  own  petition,  Magdalena  Pelffer,  the  sister  of  John  S.  Rick,  ex» 
ecuted  a  deed  conveying  to  him  certain  property  in  trust.  He  loaned  some  of 
her  money  to  tlie  defendants  Keely  and  wife  and  Green,  taking  their  joint  bond 
therefor,  and  a  mortgage  on  land  owned  by  them;  the  bond  being  payable  to 
Rick.  Mrs.  Peiff er  afterwards  executed  a  deed  to  annul  tlie  trust  deed  to  Rick, 
and  filed  a  bill  to  compel  him  to  surrender  the  trust  property,  which  was  de- 
creed  by  the  court  below,  and  affirmed  by  the  supreme  court  on  appeal.  The 
supreme  court  construed  the  deed  of  trust  to  confer  a  revocable  agency  on 
Rick,  and  held  the  subsequent  deed  by  Mrs.  Peiffer  to  have  the  effect  of  revo- 
cation. Of  all  these  facts  defendant  Green  had  knowledge,  having  written 
the  first  instrument,  and  was  Rick's  counsel  in  the  suit.  After  the  revoca^ 
tion,  and  pending  the  suit.  Green  and  the  Keelys  conveyed  the  laud  to  the 
Northwest  Building  Association,  it  assuming  the  moitgage.  Neither  Green, 
the  Keelys,  nor  the  association  were  parties  to  the  suit;  and  during  its  pen* 
dency  the  association  paid  the  mortgage  to  Rick,  who  executed  a  satisfaction 
of  It;  Green  being  present  and  participating  iu  the  payment  of  the  money 
without  disclosing  the  fact  of  the  revocation.  This  action  was  brought  by 
the  executor  of  Mrs.  Peiffer's  will,  she  having  died,  to  recover  the  amount  of 
the  bond,  having  unsuccessfully  tried  to  compel  Rick  to  pay  it.  The  verdict 
and  judgment  was  against  all  the  defendants,  including  the  building  associa- 
tion, all  of  whom  bring  error. 

H.  A.  Zieber,  W,  P.  Bard,. and  Isaac  Hiestej\  for  plaintiffs  in  error.  Geo. 
F.  Baert  Jeff,  Snyder j  and  Cyrus  6/.  Derr^  for  defendant  in  error. 

Clark,  J  In  Riok'a  Appeal^  105  Pa.  St.  528,  it  was  distinctly  held  that 
the  deed  of  trust  executed  16th  March,  187S,  by  Magdalena  Peiffer  to  John  S. 
Rick,  was  a  mere  instrument  of  agency,  and  was  therefore  revocable  at  pleas- 
ure; that  the  deed  of  6th  July,  1881,  and  notice  thereof,  on  the  12th  July 
following,  was  in  effect  a  complete  cancellation  of  that  conveyance;  and  that 
all  rights  arising  under  the  trust  thereby  ceased.  It  is  true  the  deed  contai  ned 
no  express  power  of  revocation,  but,  as  it  was  in  the  nature  of  a  letter  of  at- 
torney only,  it  might  be  revoked  at  will.  The  proceeding  by  bill  in  equity 
was  simply  in  enforcement  of  the  rights  accrued  under  the  revocation.  The 
decree  of  the  court  was  an  adjudication  in  form  of  what  did  exist  in  fact. 
This  being  so,  the  bond  in  suit  was  on  the  8th  December,  1883,  properly  pay- 
able to  Magdalena  Peiffer,  and  not  to  John  S.  Rick,  in  whose  name  it  was  ex« 
ecuted.  The  obligation  upon  which  the  money  was  payable  was  signed  by 
v.l6A.no.9— 32 
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A.  G.  Green,  Joshua  Keely,  and  Fannie  Keely.  It  was  a  Joint  obligation.  It 
secured  the  debt,  not  of  any  one,  but  of  all  the  obligors  together.  The  joint 
relation  was  voluntarily  assumed,  and  each  owed  to  the  other  the  exercise  of 
good  faith  for  their  joint  interest.  All  the  obligors  were  principal  debtors. 
A  confidential  relation  existed  between  them.  Each  owed  a  duty  to  the  oth- 
ers to  disclose  anything  affecting  the  joint  interest,  and  each  represented  the 
others  in  matters  relating  to  the  payment  and  discharge  of  their  joint  liability. 
The  deed  to  the  building  association  was  '* under  and  subject"  to  the  lien  of 
.the  mortgage,  and  the  conveyance  in  this  fortn  created  a  covenant  on  part  of 
the  grantees  to  indemnify  the  grantor  against  the  mortgaged  debt.  Davis^ 
Appeal,  89  Pa.  St.  272;  Taylor  v.  Mayer,  93  Pa.  St.  42.  If  the  association 
failed  to  pay,  and  the  mortgagors  discliarged  the  debt,  any  one  of  them  might 
receive  the  money  on  the  indemnity,  and  release  the  covenant.  Albert  G. 
Green,  being  the  counsel  for  Rick,  had  actual  knowledge  of  the  revocation  of 
the  deed,  of  the  notice  to  Rick,  of  the  proceedings  In  equity,  and  of  the  decree. 
He  knew  that  the  money  was  of  right  payable  to  Mrs.  Peififer.  He  was  pres- 
ent in  person  when  the  money  was  paid  by  the  building  association,  and  was 
party  to  the  misapplication  of  it.  It  was  his  plain  legal  duty,  for  his  own  in- 
terest, as  well  as  for  the  protection  of  the  othera  jointly  bound  with  him  in 
the  bond,  to  disclose  the  facts  which  were  peculiarly  within  his  knowledge  at 
the  time  of  the  payment.  If  he  failed  in  the  discharge  of  his  duty  in  this  re- 
spect, and  either  inadvertently  or  designedly  permitted  the  money  to  be  mis- 
applied, his  co-obligors  must  charge  the  consequences  of  this  default  to  the 
party  who  made  it.  The  reasonable  rule  of  the  law  is  that  one  person  is  not 
to  be  prejudiced  by  the  unauthorized  acts  and  declarations  of  another;  but 
there  are  exceptions  to  the  rule,  where  there  is  a  joint  interest  or  liability  be- 
tween several,  voluntarily  assumed.  In  such  cases,  each  will  be  presumed  to 
act  and  speak  for  the  whole.     Clark  v.  Morrison,  25  Pa.  St,  453. 

There  is  evidence  also,  notwithstanding  the  denial  of  the  fact,  from  which 
the  jury  might  well  have  found  that  the  building  association  knew  that  the 
bond  was  held  in  trust  for  Magdalena  Peiffer.  That  fact  was  plainly  noted 
on  the  back  on  the  bond,  which  was  then  and  there  present,  and  actually 
passed  into  the  hands  of  the  association  at  the  time;  but  there  is  no  evidence 
that  they  had  any  knowledge  of  the  revocation  of  the  trust.  The  doctrine  of 
lis  pendens,  we  think,  is  not  applicable  in  this  case.  The  building  associa- 
tion did  not  buy  the  bond  and  mortgage.  They  bought  the  land;  and  the  title 
to  the  land  was  not  in  litigation.  The  bill  in  equity  controverted  the  title  to  the 
bond  and  mortgage,  and  in  buying  the  land  the  rightful  ownership  of  the 
mortgage  upon  it  was  not  involved.  Its  existence  was  admitted,  and  the  con- 
veyance was  under  and  subject  to  it.  The  whole  doctrine  of  lis  pendens,  in 
this  country,  is  said  to  be  founded  upon  the  opinion  of  Chancellor  Kent  in 
Murray  v.  Ballou,  1  Johns.  Ch.  566:  **The  established  rule,"  says  the  chan- 
cellor, *4s  that  a  lis  pendens,  duly  prosecuted  and  not  collusive,  is  notice  to  a 
purchaser  so  as  to  affect  and  bind  his  interest  by  the  decree,  and  the  lis  pen- 
dens  begins  from  the  service  of  the  subpoena  after  the  bill  is  filed."  Where  a 
purchase  is  made  of  property  actually  in  litigation  pendente  lite,  upon  a  valu- 
able consideration,  and  without  express  or  implied  notice,  in  point  of  fact,  the 
purchaser  is  affected  in  the  same  manner  as  if  he  had  such  notice;  and  he  will 
accordingly  be  bound  by  the  judgment  or  decree  in  the  suit.  1  Story,  Eq.  Jur. 
§  405.  The  principle  applies  generally  in  suits  brought  in  law  or  equity  for 
the  purpose  of  determining  the  title  to  real  property,  {Hersey  v.  Turhett,  27 
Pa.  St.  418;)  but  it  is  not  confined  to  actions  involving  title  to  realty.  It  is 
applicable  in  certain  cases  Involving  the  title  to  choses  in  action,  excepting 
commercial  paper  not  due.  In  Diamond  v.  Lawrence  Co.,  37  Pa.  St.  353,  it 
was  held  that  the  pendency  of  a  suit  between  a  county  and  a  railroad  com- 
pany, in  regard  to  bDuds  issued  by  the  county,  in  payment  of  its  subscription 
to  the  stock  of  the  company,  is  notice  to  all  the  world  of  the  facts  alleged 
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in  the  pleadings  therein.  Also  in  Murray  v.  Lylhumt  2  Johns.  Gh.  441* 
the  principle  was  held  to  apply  to  choses  In-  action  as  well  as  to  real  es-' 
tate;  and  to  entitle  a  cestui  que  trust,  whose  land  had  been  fraudulently  dis- 
posed of  by  the  trustee,  during  the  pendency  of  a  suit  brought  against  him, 
not  merely  for  the  land  itself,  but  to  the  mortgages  or  other  securities  taken 
for  the  purchase  money  against  purchasers  or  assignees  claiming  title  thereto, 
as  well  as  the  assignments  made  while  the  suit  was  pending;  If,  therefore, 
Bick  had  sold  this  bond  and  mortgage  to  the  building  association,  pending  the 
proceedings  on  the  bill  in  equity,  the  principle  of  lis  pendens  would  apply 
without  doubt;  but  we  are  not  aware  that  the  doctrine  has  ever  been  carried 
to  cases  where  the  party  to  be  affected  by  it  was  not  strictly  a  purchaser  pen- 
dente  lite  of  the  property  in  litigation.  See  Wade,  Notice,  360.  In  this  case 
it  was  the  land  that  was  sold,  not  the  mortgage,  and  it  was  the  title  to  the 
latter  only  that  was  involved  in  the  suit. 

There  is  another  reason  why  lis  pendens  has  no  application  here.  Those 
persons  only  are  charged  with  notice  or  affected  by  Us  pendens  who  purchase 
from  parties  to  the  suit.  Stuyvesant  v.  Hone,  1  Sandf.  Ch.  419;  Parks  v. 
Jackson,  11  Wend.  442;  Wade,  Notice,  869,  and  other  cases  there  cited.  The 
land  was  conveyed  to  the  building  association,  not  by  Rick,  but  by  theKeelys 
and  Green,  who  were  not  parties  to  the  suit.  The  building  association  pur- 
chased the  land  subject  to  the  mortgage,  payment  of  which  they  assumed. 
They  had  a  right  to  suppose,  in  the  absence  of  any  notice  to  the  contrary,  that 
the  ownership  of  the  mortgage  was  as  it  appeared  upon  the  record.  They  paid  \ 
the  money  in  good  faith  upon  this  assumption.  They  were  innocent  of  the 
injury  to  Mrs.  Peiffer,  and  are  entitled  to  protection.  When  one  of  two  in- 
nocent persons  must  suffer  loss  by  the  default  of  a  third  person,  if  their  rights 
are  otherwise  equal,  that  one  should  bear  it  who  put  it  into  the  power  of  the 
defaulter  to  inflict  the  loss.  As  between  Magdalena  Peiffer  ahd  the  building 
association,  who  would  both  appear  to  be  innocent  parties,  the  loss,  if  one 
must  be  borne,  should  therefore  fall  on  Mrs.  Peiffer,  who  originally  placed 
Bick  in  apposition  to  inflict  it.  The  pendency  of  the  proceedings  on  the  bill 
gave  no  notice,  imposed  no  duty,  and  restricted  no  right  which  would  subject 
the  building  association  to  the  decree.  In  this  condition  of  the  case,  the  pay- 
ment of  the  money  discharged  the  mortgage,  and  the  security  it  afforded  was 
lost. 

But  upon  what  grounds  shall  the  plaintiff  be  denied  her  right  to  judgment 
against  the  defendants  in  personam  f  As  to  the  defendants  in  this  case,  who 
knew,  or  must  be  assumed  to  have  known,  of  the  revocation  of  this  trust, 
there  was  no  payment  of  this  debt.  Payment  to  Bick  was  as  to  them  no  pay- 
ment at  all.  Although  the  mortgage  may  be  discharged,  the  debt  still  re- 
mains, and  the  debtors  by  whose  default  the  money  miscarried  are  still  liable 
for  payment  thereof.  This  suit  is  on  the  bond,  and  we  see  no  good  reason 
why  the  judgment  against  the  defendants  should  not  be  sustained.  Where 
the  lien  of  a  mortgage  is  released  or  discharged,  the  debt  which  it  was  made 
to  secure  stands  upon  its  own  footing  for  the  balance  unpaid  as  if  no  mort« 
gage  had  ever  existed.  But  whether  the  mortgage  was  discharged  in  this  case 
was  sought  to  be  ascertained  on  the  trial  on  the  bond.  The  building  associa- 
tion voluntarily  came  into  court,  and  asked  leave  to  defend  pro  interesse  sito. 
An  issue  was  framed  as  between  the  plaintiff  and  the  building  association, 
involving  the  question  of  the  good  faith  payment  of  the  mortgage.  Defend- 
ants pleaded  payment,  and  the  entire  matters  at  issue  were  submitted  to  the 
jury  in  the  same  trial.  The  verdict  for  plaintiff,  although  general  in  form,  is 
equivalent  to  a  verdict  against  the  defendants  for  the  amount  of  the  bond, 
and  against  the  building  association,  on  the  issue  raised  by  the  special  pleas 
filed  in  their  own  behalf.  We  find  no  evidence  which  will  justify  the  judg- 
ment against  the  building  association  on  this  issue.  There  is  not  the  slight- 
est evidence  of  notice  on  part  of  the  association ;  nor  is  there  any  rule  of  law  * 
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or  of  eqoity  Which,  under  the  facte  in  this  case,  would  restrict  thetr  rights 
to  have  this  lien  discharged.  The  judgment  entered  against  the  huilding  as- 
sociation  is  therefore  reversed,  but  the  judgment  against  Albert  G.  Green» 
Joshua  Keelj,  and  Fannie  Keely,  the  defendants,  is  affirmed. 


(121  Pa.  St.  192) 

Appeal  of  Hackeb. 

{Supreme  Court  of  PennayVvania.    October  1, 1888.) 

Powbrs—Tbbtambntabt  Fowsbs—Afpoikthbnt— Execution— S£jLL—VrEi.T  Ck>N8Ti- 

TUTE8. 

Under  a  requirement  that  a  power  of  appointment  shall  be  ezeroieed  by  an  instru- 
ment in  writing  under  appointor's  band  and  seal,  of  a  testamentary  nature,  a  holo- 
graphic will  recognizing  and  api>arently  attempting  to  exercise  the  power,  other- 
wise valid,  and  having  a  teatimonium  clause  with  the  words,  ''set  my  hand  and 
seal,  ^  no  other  seal  appearing  than  a  dash  with  the  pen  of  one-sixteenth  or  one- 
eighth  of  an  inch  long  at  the  end  of  testatrix's  name,  is  an  execution  of  the  power; 
as  such  a  mark  mar  be  assumed  as  intended  for  a  seal,  though  similar  marks  are 
used  in  the  body  of  the  instrument  for  punctuation. 

Appeal  from  orphans'  court,  Philadelphia  county. 

Decree  in  the  orphans'  court  relative  to  the  estate  of  Ellen  Wain,  deceased, 
construing  the  holographic  will  of  said  decedent  not  to  be  an  exercise  of  a 
power  of  appointment  under  the  will  Jacob  S.  Wain.  William  Hacker,  ex* 
ecutor  of  tbe  will  of  Ellen  Wain,  appeals. 

N.  Dubois  Miller  and  Harry  Q.  Clay,  for  appellant.  Thomas  De  Witt  Cuy- 
ler,  for  appellee. 

Glabk.  J.  The  only  question  to  be  decided  in  this  case  is  wnetner  or  not* 
Ellen  Wain  properly  exercised  the  power  of  appointment  given  her  in  the  last 
will  and  testament  of  her  father,  Jacob  S.  Wain,  deceased.  The  testator,  Jacob 
S.  Wain,  devised  and  bequeathed  all  of  his  property,  real,  personal,  and  mixed, 
to  certain  persons  named  in  his  will,  upon  certain  trusts,  viz.:  To  pay  the 
net  income  thereof  to  his  wife,  Sarah  M.  Wain,  during  the  term  of  her  life; 
at  her  death  to  apportion  the  trnst-eatate  into  as  many  shares  as  he  had  chil- 
dren, and  to  convey  to  his  sons,  Henry  and  Edward,  their  respective  shares 
in  fee;  to  pay  to  each  of  his  daughters,  whether  covert  or  single,  the  income 
of  their  respective  shares  for  their  maintenance  and  support;  or,  in  case  of 
their  marriage  and  death,  to  their  surviving  husbands  or  children,  respectively, 
as  the  case  might  be;  '*and  to  convey  the  share  of  any  unmarried  daughter,  or 
of  a  daughter  dying  married  and  without  children,  as  she  may  by  writing  un- 
der her  hand  and  seal,  in  nature  of  a  last  will  and  testament,  executed  in  the 
presence  of  two  witnesses,  designate  and  appoint;  and,  in  default  of  such  ap- 
pointment, to  their  or  her  brothers  or  sisters  living,  or,  if  dead  leaving  issue, 
then  to  the  said  issue,  share  and  share  alike. "  Ellen  Wain,  one  of  the  daugh- 
ters who  was  unmarried  and  without  issue,  made  and  published  her  last  will 
and  testament,  wherein  she  undertook  to  exercise  the  power  of  appointment 
reposed  in  her  by  her  father's  will ;  referring  specially  to  the  property  covered 
by  the  trust,  and  over  which  she  was  invested  with  the  power.  Her  will  is 
in  due  form,  was  signed  by  her  in  the  presence  of  two  witnesses,  was  after 
her  death  duly  probated  and  recorded,  and  it  is  conceded  to  be  a  perfectly  valid 
disposition  of  her  estate.  It  is  contended,  however,  that  the  will  is  not  a 
valid  exercise  of  the  power,  because  it  is  not  in  compliance  with  the  donor's 
directions,  in  this :  that  it  is  not  a  writing  under  seal.  The  testimonium  clause 
of  the  will  is  in  these  words:  "In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal;"  and  to  this  is  appended  the  signature  in  the  form  following: 
•*  Ellen  Walk — ."  No  wafer  or  scroll  in  the  usual  form  was  affixed  for  a 
seal,  nor  was  there  any  flourish  of  the  pen  in  lieu  thereof,  other  than  the  dash 
'« —  "  following  the  name,  which  was  perhaps  from  one-sixteenth  to  one-eighth 
of  an  inch  in  length,  and  was  made  by  the  pen, apparently  in  connection  with 
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the  signatare.  The  estate  of  Ellen  Wain  was  for  life  only.  The  fee«  under 
this  peculiar  provision  of  her  father's  will,  was  vested  in  those  entitled  in  de- 
fault of  appointment,  subject  to  be  divested,  however,  on  a  proper  execution 
of  the  power.  It  may  be  conceded,  too,  that  it  was  essential  to  the  exercise  of 
the  power  should  be  in  strict  compliance  with  the  directions  contained  in  the 
will  of  Jacob  S.  Wain,  deceased.  He  was  the  owner  of  the  entire  estate,  and 
had  a  right  to  dispose  of  it  as  he  pleased.  Therefore  any  terms  which  he  saw 
fit  to  impose  must  be  fulfilled,  oc^the  .execution  is  fatally  defective.  Rut- 
land V.  Wythe,  10  Clark  A  F.  419. 

The  world  has  outgrown  the  necessities  of  an  age  when  men  made  their  seals 
because  they  could  not  write.  What  then  from  necessity  attested  the  very  act 
of  execution  and  the  genuineness  of  it  is  now  but  a  mere  arbitrary  form, 
through  which,  however,  special  obligations  stiU  attach,  in  support  of  the  well- 
recognized  distinction  between  writings  which  are  sealed  and  those  that  are 
not.  '*  Although  in  this  and  many  of  our  sister  states,"  says  Chief  Justice 
TiLGHjf AN  in  Taylor  v.  Qlaser,  2  Serg.  &  B.  502,  "the  law  has  been  somewhat 
relaxed  in  favor  of  custom  and  convenience  in  doing  business,  yet  this  relaxa- 
tion is  confined  to  the  manner  of  making  a  seal.  Sealing  and  delivering  are 
still  the  criterion  of  a  specialty;  and  it  is  important  that  the  distinction  be- 
tween specialties  and  writings  should  be  preserved  in  the  courts,  because  in 
payment  of  debts  due  from  the  estates  of  deceased  persons  and  in  other  cases 
the  law  makes  the  distinction.  If  it  should  be  thought  that  in  the  present  state 
of  society  it  would  be  best  to  put  all  writings  on  the  same  footing,  the  legis- 
lature alone  has  power  to  accomplish  it."  That  the  writing  should  be  "under 
seal,"  it  may  be  conceded,  was  in  tins  instance  a  mere  technical  requirement, 
which  could  not  in  any  way  affect  the  substance  of  the  instrument,  or  add  to 
or  subtract  from  the  testator's  rights;  yet  it  was  competent  for  him,  as  against 
a  mere  volunteer  or  a  charity,  to  impose  any  lawful  restriction  upon  the  ex- 
ecution of  the  power  which  his  judgment  would  approve  or  his  fancy  suggest. 
Was  the  will  of  Ellen  Wain  under  seal?  This  is  the  question  upon  which  the 
determination  of  this  case  depends.  It  is  plain  that  in  the  preparation  of  her 
last  will  the  testatrix  intended  to  exercise  this  power  of  appointment,  and  to 
exercise  it  in  the  way  designated  by  the  donor.  She  made  particular  reference 
to  the  property  over  which  she  had  the  power,  and  in  proper  form  and  phrase 
disposed  of  it,  designating  and  appointing  the  persons  to  receive  it.  She  sub- 
scribed her  name  with  the  mark  following,  in  the  presence  of  two  witnesses; 
and  in  the  testimonium  clause  states,  in  terms,  that  she  has  affixed  her  hand 
and  seal.  Under  such  special  circumstances,  may  we  not  assume  that  the 
testatrix  intended  this  dash  of  the  pen  as  a  seal?  A  seal  is  not  necessarily  of 
any  particular  form  or  figure.  When  not  of  wax,  it  is  usually  made  in  the 
form  of  a  scroll;  but  the  letters  "l.  s."  or  the  word  "Seal^"  inclosed  in  brackets 
or  in  some  other  design,  is  in  frequent  use.  It  may,  however,  consist  of  the 
outline,  without  any  inclosure.  It  may  have  a  dark  ground  or  a  light  one.  It 
may  be  in  tlie  form  of  a  circle,  an  ellipse,  or  a  scroll,  or  it  may  be  irregular  in 
forin.  It  may  be  a  simple  dash  or  flourish  of  the  pen.  Long  v.  Ramsay,  1 
Serg.  &  B.  72.  Its  precise  form  cannot  be  defined;  that,  in  each  case,  will 
depend  wholly  upon  the  taste  or  fancy  of  the  person  who  makes  it.  The  mere 
fact  that  in  the  testimonium  clause  the  testatrix  states  that  she  has  affixed  her 
hand  and  seal  is  insufilcient  to  constitute  the  instrument  a  writing  under  seal 
if,  in  fact,  there  be  no  seal;  but  if  there  be  any  mark  or  impression  which 
might  reasonably  be  taken  for  a  seal,  this  statement  of  the  testatrix  will  cer- 
tainly afPord  the  strongest  evidence  that  the  mark  was  so  intended.  In  Tay- 
lor  V.  Glaser,  supra,  there  was  nothing  but  a  flouiish  of  the  pen  below  the 
signature,  and  it  was  offered  to  be  shown  that  this  accompanied  Giaser's  or- 
dinary signature.  There  was  nothing  on  the  face  of  the  paper  which,  in  the 
opinion  of  the  court,  the  obligor  could  have  intended  for  a  seal.  To  the  same 
i^ect  is  the  case  of  Duncan  v.  Duncan^  1  Watts,  322,  where  a  ribbon  had  been 
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inserted,  manifestly  as  a  preliminary  to  the  act  of  sealing,  which  act  was  never ' 
performed.  Whether  the  instrument  is  onder  seal  or  not'  is  a  question  to  be  * 
determined  by  the  court  upon  inspection;  and  whether  or  not  any  mark  or  im- 
pression shall  be  held  to  be  a  seal  depends  wholly  upon  the  intention  of  the « 
party  executing  the  instrument  as  exhibited  on  the  face  of  the  paper  itself. 
The  dash  which  follows  the  signature  in  this  case,  it  must  be  conceded,  is  not 
in  the  usual  or  ordinary  form  of  a  seal;  but,  as  no  particular  form  is  prescribed 
by  law,  we  think  that  upon  a  consideration  of  the  plain  requirements  of  the 
writing  creating  the  power,  and  of  the  manifest  purpose  and  effort  of  the  tes- 
tatrix to  execute  that  power  in  the  manner  designated,  and  her  avowed  pur- 
pose to  affix  a  seal,  together  with  ttie  presence  of  a  mark  or  flourish  of  the  pen 
which  may  be  taken  as  such,  we  are  justified  in  assuming  that  the  mark  was 
made  and  intended  for  a  seal,  and  that  the  writing  is  in  this  respect  in  com- 
pliance with  the  donor's  directions.  It  is  said  that  the  same  or  a  similar  mark 
is  found  in  other  parts  of  the  will,  used  for  punctuation,  and  that  this  is  a  cir- 
cumstance evidencing  a  different  intention  of  the  testatrix.  But  if  the  tes- 
tatrix did  use  a  mark  in  this  form  indifferently  for  a  comma,  a  colon,  or  a 
period,  what  good  reason  is  there  for  supposing  she  did  not  also  use  it  for  a 
seal? 

The  decree  of  the  orphans'  court  is  reversed,  and  the  record  remitted,  in  or- 
der that  a  decree  may  be  made  in  accordance  with  this  opinion. 


(121  Pa.  St  182) 

Jackson  6^  ah  v.  Lambxibt  et  ah 
{Supreme  Co-urt  of  PennsyVocmia.    October  1, 1888.) 

1.  Public  La.nt>s— Block  Survets— Datb  of  IiOGATioN--£vii>BNOB. 

In  Pennsylvania,  when  plaintiff  in  ejectment,  claiming  under  a  survey  of  April, 
1785.  for  land  alleged  to  have  been  part  of  a  block  of  surveys  located  in  1784,  seeks 
to  show  that  a  certain  line  was  run  in  1785,  but  there  are  no  marks  bearing  that 
date,  it  is  error  to  strike  out  the  testimony  of  a  witness  that  a  line  run  in  the  fall 
of  1784,  and  one  in  the  spring  of  1786,  before  the  growth  of  that  year,  would  count 
the  same  date,  but  that  it  appeared  from  the  actual  work  and  returns  of  surveyors 
that  the  line  continued,  and  that  surveys  were  located  on  it  further  west,  and  that, 
therefore,  such  a  line  was  run  in  1784. 

2.  Same— Location  of  Survey— Adjoinders—Boundabies. 

Where  there  is  no  call  for  adjoinders  in  two  adjacent  tracts  of  land,  it  is  error  to 
charge  that  the  location  of  one  tract  will  conclusively  fix  the  other. 

3.  Same— Expert  Evidence. 

A  surveyor  who  is  acquainted  with  the  surveys  in  question  may  give  his  opinion 
as  to  the  location  of  one  of  them. 

Error  to  court  of  common  pleas,  Sullivan  county;  John  A.  Sitzer,  Judge. 

Ejectment  by  BernlCe  W.  Jackson  and  George  C.  Jackson,  executors  of  €reorge 
D.  Jackson,  deceased,  and  Bernice  W.  Jackson,  in  his  own  right,  against 
William  Lambert,  for  land  alleged  to  have  been  part  of  a  block  of  surveys  lo- 
cated in  1784.  After  a  verdict  for  defendant  had  been  rendered,  and  a  mo- 
tion for  a  hew  trial  had  been  overruled,  the  death  of  William  Lambert  was 
suggested,  and  John  W.  Lambert  and  George  Lambert  were  substituted  as 
defendants.  Judgment  was  then  entered  on  tlie  verdict,  and  plaintiffs  brought 
error. 

E.  M,  Dunham,  E,  P  IngTrnm,  and  R,  J.  Thompaont  for  plaintiffs  in  er- 
ror.   Thomas  J".  Ingham,  for  defendants  in  error. 

Gordon,  0.  J.  As  a  matter  of  law,  this  is  a  very  plain  case.  The  plain- 
tiffs claim  the  land  in  dispute  by  virtue  of  a  warrant  issued  by  the  common- 
wealth of  Pennsylvania  on  the  11th  day  of  March,  1785,  to  one  Nathan  Fields, 
Jr.,  on  which  there  was  a  survey  bearing  date  April  8, 1785.  This  survey, 
as  returned  to  the  land-office,  purports  to  inclose  410  acres  142  perches  and 
allowance;  and  to  be  bounded  on  the  north  by  iiichard  Thomas,  south  by  va- 
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cant  land,  east  by  David  Lowers,  and  west  by  Thomas  Poultney.  The  only 
question  we  have  to  deal  with  is  one  of  location;  and  this  being  one  for  the 
jury,  if  it  were  properly  submitted,  puts  an  end  to  the  plaintiff's  case;  but,  if 
it  was  not  so  submitted,  there  must  be  a  retrial.  It  is  scarcely  necessary  for 
us  to  state  that  if  the  original  marks  of  the  survey,  or  any  of  them,  are  found 
on  the  ground,  they  must  govern;  but,  if  they  are  Wanting,  then  resort  must 
be  had  to  adjoinders.  The  plaintiffs  contended  that*  no  marks  bearing  the  date 
of  1785  having  been  found  on  the  ground,  resort  must*  be  had  for  location 
to  a  block  of  adjoining  surveys,  which  purported  to  have  been  surveyed  in 
1784,  though  the  external  lines  thereof  dated  back  to  1777.  Of  courae,  the 
hypothesis  here  proposed  may  be  adopted  in  case  no  governing  marks  are 
found  for  the  Field's  survey,  but  not  otherwise.  Just  here  we  may  be  per- 
mitted to  say  that,  as  vacant  land  is  called  for  on  the  south,  in  the  absence  of 
fixed  Hnes  and  corners,  or  controlling  adjoinders,  the  lines  of  the  N.  Fields, 
running  south,  30'  west,  must  have  their  full  measure;  for  in  such  case  the 
presumption  would  be  strong  that  the  surveyor  did  not  intend  that  bis  lines 
ishould  fall  short  in  that  direction.  The  question  then,  and  the  material  one, 
narrows  itself  down  to  a  south  line,  which,  as  we  understand  from  the  evi- 
dence, is  found  on  the  ground.  Was  this  line  run  in  the  fall  of  1784,  or  in 
the  spring  of  1785?  For  in  either  case  blocking  would  give  the  same  result. 
If  the  former  were  the  fact,  then  it  is  not  the  line  of  the  tract  in  controversy, 
unless  there  is  something  to  show  that  it  was  adopted  as  such.  If,  however, 
the  latter  be  the  correct  date,  then  the  presumption  would  be  that  this  is  the 
south  line  of  the  Fields'  tract.  How,  then,  shall  this  question  be  determined? 
We  know  of  no  otiier  method  for  its  solution  than  that  proposed  by  the  plain- 
tiff's witness  C.  D.  Eldred.  He  says:  "A  line  of  1784,  ran  in  the  fall,  and 
one  in  '85,  before  the  growth  of  that  year,  would  count  the  same  dale  pre- 
cisely; but  from  the  actual  worls  of  surveyors  done,  and  returns  made  by 
them,  it  is  shown  that  this  line  continued,  and  there  was  a  block  of  surveys 
of  1784,  located  on  it  further  west;  tlierefore  there  was  such  a  line  run  in 
1784."  This  answer,  on  motion  of  defendants'  counsel,  was  stricken  out; 
and  in  this  we  cannot  but  think  there  was  error.  We  must,  therefore,  sus- 
tain the  second  and  third  assignments.  Nor  can  we  understand  why  Judge 
Eldred,  the  surveyor,  who  was  acquainted  with  the  surveys  of  1784,  was  not 
allowed  to  give  his  opinion  as  to  tlie  location  of  the  Poultney  tract.  Because 
it  was  claimed  that  this  tract  was  one  of  a  block  of  surveys,  it  was  somehow 
supposed  that  he  could  not  be  allowed  to  give  his  opinion  as  to  its  location; 
and  this,  for  the  singular  reason  that  it  would  be  a  legal  conclusion.  But  the 
conclusion  of  a  surveyor,  derived  from  his  knowledge  of  lines  and  corners 
found  on  the  ground,  is  certainly  one  of  fact,  and  not  of  law.  The  question 
regards  location,  which  is  always  one  of  fact;  hence  one  about  which  a  sur- 
veyor who  is  properly  instructed  concerning  the  facts  may  always  give  his 
opinion.  Farr  v.  Swan,  2  Pa.  St.  245;  Coal  Co.  v.  CleinenU  95  Pa.  St.  126. 
There  was  also  error  in  the  affirmance  of  the  defendant's  twenty-third  point, 
which  assumes  that  the  fixing  of  the  location  of  the  Thomas  Poultney  would 
also  conclusively  fix  that  of  the  tract  in  controversy.  The  survey  for  the 
Poultney  was  made  in  December,  1784,  hence  may  well  be  located  by  the  line 
of  that  year;  but,  as  we  have  seen,  it  does  not  follow  that  that  line  is  the 
southernline  of  the  Nathan  Fields.  Adjoinders  are  very  important  in  deter- 
mining the  location  of  junior  surveys;  and,  in  the  absence  of  original  marks 
on  the  ground,  may  be  conclusive;  but,  there  being  no  call  for  adjoinders  on 
the  south  of  the  tract  in  controversy,  it  is  clear  that,  in  that  direction,  it  can- 
not be  tlius  limited.  It  Is  true,  the  separate  draft  of  the  Fields  calls  for  the 
Thomas  Poultney  on  the  whole  length  of  its  west  line,  and  so  far  the  location 
of  that  tract  is  important;  but  it  by  no  means  fixes  conclusively  the  southern 
line  of  the  former.  This  answer,  then,  making,  as  it  does,  the  location  of  the 
Poultney  conclusive  of  that  of  the  Nathan  Fields,  must  be  treated  as  erroneous. 
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The  remaining  assignments  are  not  sustained,  but,  for  the  errors  which  we 
have  pointed  out,  this  csise  must  be  returned  to  the  court  below  for  retrial. 
Judgment  reversed*  and  new  venire  ordered. 


(Ul  Pa.  St  96) 

Crosland  et  dl.  t).  Mutual  Saving  Fund  of  Pottsvillb. 
{Supreme  Court  of  PenneyVoamAa.    October  1, 1888.) 

1.  HORTOAOBS— LiBK— WiTNBSS— ImFBAOHMENT. 

Defendants  claimed  title  to  one  of  the  lots  covered  by  plaintlfTs  mortgage,  under 
a  prior  unrecorded  deed  to  the  mortgagor's  mother.  On  the  cross-examination  of 
the  mortgagor,  upon  whose  testimony  aef endants  largely  relied,  plaintiff  offered  to 
prove  that  he  procured  a  second  loan  from  the  same  mortgagee,  giving  another  mort> 
gage  on  the  same  lots,  and  representing  that  he  owned  both,  and  that  they  were  un- 
incumbered except  by  one  other  mortgage,  and  that  the  second  mortgage  was  read 
to  the  witness  before  he  signed  it.  Meid^  that  this  evidence  and  second  mortgage 
were  admissible  for  the  purpose  of  impeaching  the  credibility  of  the  witness. 
^  Bamb— Pbiob  Unrbcobded  Deeds— Bona  Fide  Pubchasbb. 

The  negotiations  for  the  second  loan  upon  the  secuiityof  the  two  lotSL  were  opened, 
bv  the  father  of  the  mortgagor,  and  the  second  mortgage  was  acknowledged  before* 
him.  When  the  mortgagee  insisted  upon  the  insurance  of  the  premises,  the  father, 
as  agent  of  an  insurance  company,  issued  separate  policies,  witnessing  and  as  agent 
of  the  company  approving  the  transfer  by  his  wife  of  her  policy  ^as  oollateral  se- 
curity for  certain  loans  made  to  **  the  son  *<  on  the  above-described  premises. "  HelA 
to  show  knowledge  by  the  father  and  mother  of  the  loans  to  the  son,  and  of  their 
co-operation  in  obtaining  them,  and  that  the  acts  and  declarations  of  the  father  in 
connection  with  the  second  loan  were  competent  evidence  on  the  Inma  fldes  of  the 
deed  to  the  mother. 
8.  Same— KNOW1.EDGB  of  Mobtoaobb— Instbuotions. 

Defendants  relied  on  a  parol  agreement  between  the  mother  and  son,  made  four 
years  before  the  mortgage  was  given,  under  which  the  mother  advanced  a  part  of 
the  money  for  buildings  erected  on  the  lot  as  showing  the  consideration  of  the 
deed  to  her,  and  presented  a  point  that,  if  she  had  given  the  money  und&r  that  agree- 
ment, and  the  lot  was  afterwards  conveyed  to  her  in  accordance  with  that  agree- 
ment, she  acquired  good  title.  The  court  answered  that,  if  the  deed  was  made  in 
good  faith,  and  the  mortgagee  had  notice,  actual  or  constructive,  plaintiff  could  not 
recover,  prefacing  the  answer  with  the  remark  that,  **to  prove  a  parol  sale  of  land, 
the  proof  should  and  must  be  clear,  precise,  distinct,  and  satisf  aotonr.  **  Held  that, 
though  the  prefatory  remark  was  superfluous,  it  could  not  have  misled  the  jury. 
4.  Same. 

An  instruction  that,  if  the  property  in  suit  was  built  with  the  building  occupied 
by  the  son,  and  is  part  of  the  same  building  under  one  roof,  oommonly  called  a 
**double  house, "  one  of  which  was,  at  the  time  of  giving  the  .mortgage,  occupied  by 
the  son,  and  the  other,  if  occupied,  was  by  a  tenant,  and  there  were  no  front  porchea 
to  the  houses,  and  they  were  otherwise  apparently  unfinished,  and  the  rents  were 
sometimes  paid  to  the  son,  and  the  facts  were  such  as  to  appear  to  an  apparent  ob- 
server that  the  two  houses  were  one  property,  there  was  not  such  clear  unequivocal 
possession  in  the  mother  as  to  make  it  the  duty  of  the  mortgagee  to  inquire  of  tne  occu- 
pants of  any  of  said  premises,— is  misleading  as  telling  the  jury  that,  if  the  facts 
were  as  stated  in  the  first  part  of  the  instruction,  they  might  find  that  **to  an  ob- 
server the  two  houses  were  one  property,  **  and  the  mortgagee  would  be  relieved 
from  the  duty  to  make  inquiry  on  the  premises. 

Error  to  court  of  common  pleas,  Schuylkill  county:  Bechtel»  Judge. 

Petition  by  the  Mutual  Savings  Fund  of  Pottsville  for  the  possession  of 
real  estate  purchased  at  sheriff's  sale  under  a  scire  facias  on  a  mortgage  ex- 
ecuted to  petitioner  by  John  J.  Crosland.  Answers  were  filed  by  John  J. 
Crosland,  John  M.  Crosland,  and  Charles  S.  Miesse  that  they  did  not  hold  or 
claim  possession  under  John  J.  Crosland,  but  under  the  title  of  Catharine  L« 
Crosland,  and.  an  alias  summons  having  been  issued,  answers  were  filed  by 
Charles  S.  Crosland,  Lewis  C«  Crosland,  Emily  Crosland,  George  W.  Cros- 
land, Wilson  Crosland,  children  and  heirs  at  law  of  Catharine  L.  Crosland. 
deceased,  John  D.  Nagle,  as  husband  of  Mary  B.  Kagle,  her  daughter,  and 
John  M.  Crosland,  her  husband.  Bonds  having  been  approved  by  the  court* 
petitioner  filed  its  declaration  in  ejectment,  to  which  defendants  pleaded  not 
guilty.  Verdict  and  judgment  for  plaintiff,  from  which  the  defendants  bring 
writ  of  error.    The  offers  mentioned  in  the  opinion  as  embraoefi  in  the  fourth. 
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fifth,  sixth*  eighth,  and  ninth  assignments  of  error  were:  (4)  The  offer  to 
prove  by  John  J.  Crosland,  on  cross-examination,  that  in  1874  he  procured  a 
second  loan  on  both  lots;  that  he  represented  himself  as  tlien  owning  both; 
that  he  took  or  sent  the  committee  to  the  property  on  each  occasion,  and, 
either  by  himself  or  agent,  made  representations  as  to  the  value  of  the  prop- 
erty in  controversy;  and  that  it  was  unincumbered  except  by  a  mortgage 
prior  to  that  of  plaintiff;  that  the  committee  examined  the  property  at  either 
his  instance  or  that  of  his  agent,  and  reported  favorably,  and  he  executed  a 
mortgage  on  both  propei-ties  for  Sl,400,  and  obtained  the  money  from  plain- 
tiff on  seven  shares,  the  offer  being  made  for  the  purpose  of  laying  ground 
for  contradiction,  and  also  for  the  purpose  of  showing  that  the  representa- 
tions made  in  1874  as  well  as  in  1872  are  inconsistent  with  the  allegations  that 
he  conveyed  to  his  mother.  (5)  The  offer  to  prove  that  the  mortgage  of  1874 
,  was  read  to  the  witness  before  he  signed  it,  for  the  purpose  of  showing. that 
he  signed  it  understandingly,  and  knowing  its  contents.  (6)  The  offer  to 
prove  that  he  made  the  second  loan  in  1874,  upon  tlie  same  property,  under 
the  same  representation  that  he  procured  the  first  loan.  (8)  The  offer  of  the 
second  mortgage  as  a  circumstance  bearing  on  the  question  of  notice  imving 
been  given  to  this  association  of  the  title  of  Catharine  Crosland.  Also,  as 
evidence  going  to  contradict  the  evidence  of  John  J.  Crosland  that  he  gave 
notice  to  the  committee  to  examine  and  report  on  this  loan,  to  be  followed  by 
evidence  by  the  committee  and  the  board  of  directors  that  no  such  notice  was 
ever  given  by  the  defendant,  John  J.  Crosland,  and  that  they  never  had  any 
knowledge,  notice,  or  information  of  any  such  outstanding  title  until  it  was 
communicated  some  time  in  1878,  when  the  proceedings  were  about  to  be 
commenced  upon  this  mortgage,  and  as  a  circumstance  to  be  followed  further 
by  the  evidence  that  John  J.  Crosland  and  John  M.  Crosland,  with  the  intent 
to  chest  and  defraud  this  association,  conspired  to  execute  this  deed  and  ob- 
tain this  loan  by  suppressing  the  facts,  and  without  putting  their  deed  upon 
record  until  three  years  after  these  loans  were  procured,  and  until  after  John 
J.  Crosland  had  defaulted  in  his  payments  to  the  assoclHtion,  and  until  pro- 
ceedings could  be  commenced  under  the  mortgage.  To  be  followed  by  further 
evidence  that  this  deed  was  never  executed  on  tlie  5th  of  August,  1875,  or,  at 
all  events,  never  delivered,  and  that  it  was  never  used  or  claimed  under  until 
after  default  was  made  upon  this  mortgage,  and  then  only  for  the  alleged  pur- 
pose of  allowing  John  M.  Crosland,  as  terre-tenant,  to  ask  to  open  this  judg- 
ment. To  be  followed,  further,  by  evidence  that  John  Mw  Crosland,  as  the 
agent  of  John  J.  Crosland,  applied  for  this  second  loan  in  writing,  and  ex* 
pressly  stated  that  this  loan  was  to  be  secured  upon  both  of  tliose  brick 
houses,  and  that  it  was  free  and  clear  of  all  incumbrances  except  the  prior 
mortgage  of  this  association  and  the  $600  Bertram  mortgage.  These,  with 
other  facts  intended  to  be  shown,  establish  not  only  the  fact  that  no  notice 
was  ever  given,  but  that  this -attempt  to  set  this  deed  up  is  in  pursuance  of  a 
fraud  concocted  at  the  time  by  John  J.  Crosland  and  John  M.  Crosland,  for 
the  purpose  of  cheating  and  defrauding  this  association,  and  that  the  deed 
itself  originated  and  emanated  in  fraud,  and  therefore  is  utterly  void  as  against 
this  association.  Defendants'  counsel  objected  to  the  admission  of  the  mort- 
gage contained  in  the  offer  as  irrevelant,  as  relating  to  another  transaction, 
which  is  not  in  controversy  in  this  suit,  and  for  the  further  reason  that  the 
record  shows  that  no  proceeding  was  ever  taken  on  the  mortgage,  and  that 
the  plaintiff  in  this  case  does  not  claim  under  it,  this  proceeding  having  been 
instituted  under  an  act  of  assembly,  authoris^ing  the  purchaser  at  sheriff's  sale 
to  obtain  possession  of  property  of  which  he  became  the  purcfhaser  at  such 
sale.  That  he  has  set  out  in  his  petition  .and  shown  by  the  record  in  the  case* 
he  claimed  title  under  a  judgment  which  was  rendered  by  virtue  of  proceed- 
ings upon  mortgage  given  by  J.  J.  Crosland  in  1872.  His  evidence  of  title 
'«s  founded  upon  such  mortgage,  and  Qther  and  separate  and  distinct  crsns- 
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actions,  having  no  connections  with  the  mortgage  under  whicli  he  clams  title, 
are  incompetent  as  evidence  in  this  case.  That  neither  John  J.  Grosland  nor 
John  M.  Grosland  were  competent  by  any  of  their  acts  or  declarations,  after 
the  execution  of  the  deed  to  Mrs.  Grosland  in  1872,  to  affect  tiie  title  vested 
in  her  and  now  claimed  by  her  heirs.  That  frauds  and  conspiracies  of  John 
J.  Grosland  and  John  M.  Grosland,  whatever  they  might  have  been,  are  not 
evidence  against  Mrs.  Grosland,  cannot  affect  Mrs*  Grosland  and  those  who 
claim  under  her;  that  the  representations  made  by  John  M.  Grosland,  who  is 
in  no  way  interested  in  the  result  of  this  suit,  as  is  shown  by  the  evidence, 
who  is  not  even  a  witness  in  the  case,  are  not  evidence  to  affect  his  wife, 
Catharine  L.  Grosland,  in  her  life-time,  or  her  heirs  after  her  death.  All  of 
the  offer,  except  that  portion  which  proposes  to  show  that  the  deed  which  the 
defendant  has  put  in  evidence  from  J.  J.  Grosland  to  his  mother  was  not  de- 
livered, was  not  founded  upon  a  valid  consideration,  is  objected  to  as  not  a 
rebutting  evidence,  not  contradicting  or  tending  to  contradict  the  fact  of  no- 
tice conveyed  to  Doman,  and  therefore  incompetent.  (9)  The  offer  to  show 
by  the  secretary  of  plaintiff  what  was  said  to  him  by  John  M.  Grosland  at  the 
time  witness  was  first  informed  by  him  of  the  transfer  of  the  property  from 
John  J.  Grosland  to  the  wife  of  John  M.  about  his  ability  to  pay  and  about 
his  being  in  arrear.  The  answer  to  the  points  relating  to  this  subject,  to 
which  the  opinion  refers,  are  those  contained  in  the  fifteenth  assignment  of 
error  set  out  in  the  opinion,  and  the  following:  That  the  evidence  of  the  mort- 
gage given  in  1874,  which  mortgage  has  n&ver  been  sued,  and  is  still  open 
upon  the  record,  and  under  which  the  plaintiff  does  not  claim  title  in  this 
suit,  the  report  of  the  committee  made  to  the  company  in  respect  to  the  value 
of  the  property  in,1874,  the  minutes  of  the  proceedings  of  the  company  in  re- 
spect to  said  application,  and  the  proposition  of  J.  M.  Grosland,  made  to  the 
company  in  respect  to  the  loan  of  1874,  are  not  competent  evidence  in  this 
case  to  affect  the  rights  of  Gatharine  Grosland  and  her  heirs  claiming  title 
under  her  in  this  suit,  and  the  jury  should  disregard  all  such  evidence,  and 
treat  it  as  if  it  had  not  been  given  in  this  case.  We  cannot  instruct  you  as  we 
are  requested  to  in  this  point.  The  evidence  referred  to  is  before  you  for  the 
purpose  for  which  we  at  the  time  stated  it  was  admitted,  and  for  such  pur- 
poses only. 

John  W,  Ryon,  for  plaintffs  in  error.  James  M,  Healy  and  James  Ryon^ 
for  defendant  in  error. 

Williams,  J.  This  was  a  proceeding  by  a  purchaser  at  sheriff's  sale  to 
recover  possession  of  the  purchased  premises.  The  plaintiff  below,  the  Mut- 
ual Savings  Fund  of  Pottsville,  showed  a  regular  paper  title.  The  evidence 
began  with  a  deed  from  Byland  to  John  J.  Grosland  for  two  lots  of  land,  of 
which  the  lot  in  controversy  is  one,  bearing  date  15th  July,  1867.  Then 
followed  a  mortgage  of  both  lots  by  Grosland  to  the  savings  fund,  for  S3,000, 
dated  5th  August,  1872.  Upon  a  judgment  obtained  on  this  mortgage,  the 
sheriff's  sale  was  made  to  the  plaintiff  in  1882.  This  showing  entitled  the 
plaintiff  to  recover  against  John  J.  Grosland,  and  all  persons  holding  under 
him,  and  put  the  defendants  upon  a  showing  of  the  title  under  which  they 
claimed  a  right  to  the  possession.  They  set  up  a  title  under  Gatharine  Gros- 
land, the  mother  of  John,  alleging  that  she  acquired  title  from  her  son  before 
the  mortgage  to  the  savings  fund  was  given.  Their  allegation  was  that  in 
1867  John  borrowed  about  $3,100  from  his  mother  to  aid  him  in  building  a 
block  on  both  lots,  under  an  agreement  that  he  would  convey  the  easterly 
lot,  the  one  now  in  controversy,  with  the  structure  erected  thereon,  to  her 
in  payment  of  the  money  so  borrowed,  and  that,  in  pursuance  of  this  con- 
tract, he  did  convey  said  lot  to  her  by  a  deed  dated  5th  August,  1872,  which 
she  did  not  record  during  her  life,  but  under  which  she  took  possession,  and 
let  the  building  to  tenants.    Upon  this  evidence,  two  principal  questions  are 
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raised.  Firatf  was  the  deed  by  John  to  his  mother  made  in  good  faith,  or 
was  it  a  device  to  cheat  and  defraud  the  savings  fund,  from  which  he  was 
then  negotiating  or  about  negotiating  the  loan  of  $3,000?  If  the  deed  was 
fraudulent,  the  plaintiff  was  entitled  to  recover.  If  it  was  not  fraudulent, 
then  the  second  question  was  reached,  viz.,  did  the  savings  fund  have  notice 
of  this  unrecorded  deed  to  Mrs.  Orosland?  If  so,  the  defendants  except  John 
-J.  Orosland,  the  mortgagor,  were  entitled  to  the  possession  as  heirs  at  law  of 
Catharine,  their  mother,  to  the  extent  of  their  undivided  interest  in  the  prem- 
ises. Upon  both  questions  the  testimony  of  John  J.  Orosland  was  largely 
relied  on  by  the  defendants.  He  testiQed  to  having  borrowed  about  ^,100  of 
his  mother  in  1867;  to  the  agreement  to  convey  to  her  one  of  the  lots  in  pay- 
ment of  this  loan;  to  the  taking  possession  by  her  of  the  dwelling  part  of  the 
block  in  1868;  and  to  having  given  explicit  notice  of  her  ownership  of  the  lot 
to  Dornan,  the  solicitor  of  the  savings  fund,  when  the  loan  upon  the  mort- 
gage WHS  applied  for  in  1872.  The  plaintiff  sought  to  impeach  the  witness, 
and  destroy  his  credibility  by  showing  his  acts  and  declarations  of  a  character 
wholly  inconsistent  with  his  testimony,  and  with  the  bona  fides  of  his  con- 
veyance to  his  mother.  The  offers  embraced  in  the  assignments  of  error, 
Nos.  4,  5,  6,  8,  and  9,  were  made  for  this  purpose,  and  were  properly  admit- 
ted. They  tended  to  show  a  line  of  conduct  extending  up  tu  the  time  of  the 
recording  of  the  deed  to  his  mother,  and  the  assessment  of  the  lot  to  her  in 
1877,  which  was  not  to  be  rt'conciled  with  his  testimony,  and  which,  if  be- 
lieved, was  sufficient  to  discredit  him  as  a  witness.  The  charge  of  the  court, 
and  the  answers  to  the  points  so  far  as  they  related  to  this  subject,  properly 
submitted  the  bona  fides  of  the  deed  from  Orosland  to  his  mother  to  the  jury 
for  their  determination,  and  with  it  the  question  of  the  credibility  of  John  J. 
Orosland. 

The  acts  and  declarations  of  John  M.  Orosland,  in  connection  with  the  ne- 
gotiation of  the  second  loan,  were  properly  admitted.  He  made  the  prelimi- 
nary negotiations  for  it»  offering  as  security  the  two  lots  embraced  in  the 
former  mortgage,  and  his  son  consummated  the  arrangement  by  giving  a 
mortgage  upon  both  lots  in  1874,  as  he  had  done  in  1872.  What  was  done 
by  the  father  was  adopted  and  acted  upon  by  the  son  in  such  manner  as  to 
make  the  father's  acts  and  declarations  his  own.  Moreover,  the  relationship 
of  these  parties,  and  the  circumstances  as  disclosed  by  the  evidence,  justified 
their  admission  upon  another  ground.  A  son,  about  to  contract  a  loan, 
makes  a  deed  to  his  mother,  which  is  kept  from  the  records.  He  goes  into 
possession  of  part  of  the  block,  and  the  remainder  is  occupied  by  tenants  put 
in  possession  by  himself  or  his  father.  After  two  years  the  father  opens  ne- 
gotiation for  the  second  loan«  upon  security  of  the  same  lots,  with  no  mention 
of  any  interest  of  his  wife  in  either  of  them.  *  The  son  makes  the  new  mort- 
gage covering  both,  and  acknowledges  it  before  his  father  as  a  justice  of  the 
peace.  When  the  savings  fund  insists  on  the  insurance  against  fire,  bar- 
gaihed  for  as  collateral  to  the  loans,  separate  policies  are  issued  by  the  father, 
as  an  agent  of  the  insuring  company,  and  the  mother  transfers  her  policy  to 
the  savings  fund  "as  collateral  security,  in  the  case  of  fire,  for  certain  loans 
made  John  J.  Orosland  on  the  above-described  premises."  This  transfer  was 
witnessed  by  the  father,  and  by  him  approved  as  agent  of  the  insurance  com- 
pany. Here  is  evidence  of  knowledge  on  the  part  of  the  mother  and  father 
of  the  loans  by  the  son,  and  of  their  co-operation  in  obtaining  them,  and  com- 
plying with  the  terms  on  which  they  were  obtained.  The  assignment  of  the 
policy  does  not  relate  simply  to  the  last  loan  made  in  1874,  but  to  "certain 
loans  made  John  J.  Orosland  on  the  above-described  premises,"  and  shows 
knowledge  of  the  existence  of  both  loans.  These  facts  and  circumstances, 
taken  in  connection  with  the  subsequent  assertion  by  both  father  and  son  of 
a  valid  title  in  the  mother,  were  competent  evidence  upon  the  subject  of  the 
bona  fides  of  the  conveyance  by  John  to  his  mother.    Their  value  was  for  the 
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jury,  but  they  tended  to  Bhow  a  combination  between  these  parents  and  their 
son  to  make  use  of  the  deed  to  the  mother  to  cheat  and  defraud  the  savings 
fund.  The  fifteenth  assignment  of  error  relates  to  the  answer  given  by  the 
court  below  to  defendant's  first  point.  The  instruction  asked  for  by  this  point 
was,  if  the  jury  should  find  that  Mrs.  Crosland  gave  to  her  son  about  $8,100, 
in  1868,  with  which  to  build  the  dwelling,  upon  a  promise  that  it  should  be 
conveyed  to  her  in  consideration  therefor,  and  he  afterwards,  in  1872,  made 
the  conveyance  to  her  in  accordance  with  such  agreement,  she  had  a  ^ood 
title  to  the  property,  which  at  her  death  descended  to  her  heirs. 

The  learned  judge  prefaced  his  answer  with  this  statement;  "To  prove  a 
parol  sale  of  lands,  the  proof  should  and  must  be  clear,  precise,  distinct,  and 
satisfactory."  This  statement  was  unnecessary.  There  was  nothing  in  the 
point  to  call  for  it,  and  there  was  no  question  raised  in  the  case  to  which  it 
was  applicable.  The  parol  agreement,  if  made  in  1868,  was  relied  on  simply 
as  showing  the  consideration  for  the  deed  from  the  son  to  his  mother;  but  tlie 
defendant's  title  rested  on  the  deed,  and  the  court  properly  instructed  the 
jury  that,  if  the  deed  was  made  in  good  faith,  and  the  savings  fund  had  no- 
tice, actual  or  constructive,  of  Mrs.  Crosland's  title,  the  plaintiil  could  not 
recover.  We  think,  therefore,  that  the  prefatory  remark  of  the  learned  judge 
could  not  have  misled  the  jury.  It  was  superfluous,  but  no  question  was  sub- 
mitted to  the  jury  in  regard  to  the  alleged  paiol  agreement,  and  their  atten- 
tion was  properly  drawn  to  the  real  questions  on  which  the  validity  of  the 
deed  depended.  The  nineteenth  assignment  of  error  raises  a  more  serious 
question.  The  plaintiff's  third  point  asked  an  instruction  upon  the  subject 
of  notice  by  tlie  possession  of  Mrs.  Crosland  by  her  tenants.  It  was  as  fol- 
lows: "If  the  property  in  suit  was  built,  with  the  building  occupied  by  John 
J.  Crosland,  and  is  a  part  of  the  same  building,  under  one  roof,  commonly  de- 
nominated a  "double  house,'  one  of  which  was  in  1872,  occupied  by  John  J. 
Crosland,  and  the  other,  if  occupied,  was  by  a  tenant,  «  *  *  and  there 
were  no  front  porches  to  the  house  in  suit,  and  it  was  otherwise  apparently 
unfinished,  and  the  rents  were  some  times  paid  to  John  J.,  and  if  the  facts 
were  such  as  to  appear  to  an  observer  that  the  two  houses  were  one  property, 
there  was  not  such  clear,  unequivocal  evidence  of  possession  in  Catharine  L. 
Crosland  as  to  make  it  a  duty  of  the  plaintiff  to  inquire  of  the  occupants  of 
any  of  said  premises,  and  the  plaintiff  is  entitled  to  a  verdict  for  the  whole  of 
said  premises."  This  was  affirmed,  and  the  jury  thereby  instructed  that  the 
plaintiff  was  relieved  from  the  duty  of  making  inquiry,  if  the  facts  grouped 
in  the  point  were  found  by  them.  These  were— i^tr^^,  that  the  house  in  con- 
troversy was  built  with  that  occupied  by  John  as  part  of  the  same  building, 
under  one  roof,  and  that  together  they  constituted  a  double  house;  second, 
thatt  when  the  mortgage  was  given,  John  was  in  possession  of  the  store,  and 
the  dwelling  was  occupied  by  tenants :  third,  that  there  was  **  no  front  porches 
to  the  house  in  suit,"  and  it  was  apparently  unfinished; /our^A,  that  the 
rents  were  sometimes  paid  to  John.  There  was  no  controversy  over  either  oif 
these  facts.  The  store  and  dwelling  were  erected  together,  were  under  one 
roof,  and  made  a  "double  house."  The  store  was  in  tlie  possession  of  John, 
and  the  dwelling  in  that  of  tenants.  There  were  no  finished  porches  in  front 
of  the  building  in  1872,  and  although  not  visible  to  an  observer,  the  rents 
were  "sometimes  paid  to  John."  The  fifth  clause  in  the  point,  "and  if  the 
facts  were  such  as  to  appear  to  an  observer  that  the  two  houses  were  one 
property,"  taken  in  its  connection  with  what  precedes  it,  seems  naturally  to 
refer  to  the  facts  grouped  in  the  point.  The  effect  of  the  affirmance  of  this 
point  was  to  instruct  the  jury  that  the  four  facts  brought  to  their  attention 
were  sufficient  to  relieve  the  plaintiff  from  the  duty  to  make  inquiry  on  the 
premises  before  taking  the  mortgage,  or  that  from  these  facts  they  might 
find  that  "to  an  observer  the  two  houses  were  one  property,"  so  that  the  ob- 
server would  have  no  notice  of  the  separate  possession  of  the  dwelling.    The 
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point  and  answer  were  clearly  misleading.  The  fact  that  l)oth  parts  of  a 
double  honse  are  built  together  affords  no  presumption  against  the  occup&nt 
of  either  part.  They  could  not  be  conveniently  or  economically  built  in  any 
other  manner.  The  fact  that  the  claimant  of  one  part  of  a  double  house  is  in 
possession  by  tenant  instead  of  In  person  is  immaterial.  The  possession  of 
the  tenant  is  the  possession  of  his  landlord.  The  absence  of  front  porches  is 
a  circumstance  of  no  significance.  The  question  for  the  jury,  so  far  as  this 
subject  was  concerned,  was  whether  the  building  was  suitable  for,  or  fairly 
capable  of,  separate  occupancy,  and  whether  the  modes  of  access  to  its  parts, 
and  its  external  appearance,  were  such  as  to  make  this  apparent  to  an  ob- 
server. If  so,  inquiry  was  a  duty.  The  facts  brought  together  in  the  point, 
whether  taken  singly  or  collectively,  afford  no  basis  for  a  finding  upon  this 
question,  and  the  natural  effect  of  the  afiSrmance  was  to  invest  these  facts 
with  a  significance  to  which  they  were  not  entitled.  We  are  reluctant  to  re- 
verse this  case  for  the  error  pointed  out  in  this  assignment,  but  after  a  care- 
ful examination  of  the  testimony  we  cannot  see  how  it  is  to  be  avoided.  It 
is  probable  that  the  case  was  disposed  of  by  the  jury  on  the  question  of  the 
bona  fides  of  the  deed  to  Mrs.  Crosland,  but  we  cannot  say  certainly  that  il 
was  so.  It  is  possible  that  the  question  of  notice  was  that  on  which  the  ver- 
dict was  reached,  and  that  the  instruction  we  have  considered  guided  the  jury 
to  their  conclusion.  The  other  assignments  of  errorare  not  sustained.  Judg- 
ment reversed,  and  a  venire  facicbs  de  novo  awarded. 


(m  Pa.  St.  143) 

West  Bbanoh  Boom  Co.  t>.  Pennsylvania  Joint  Lumber  8o  Land  Co. 
{Suyreme  Court  of  PermayVvania*    October  1, 188S.) 

liOOB  AND  LooGivo— Boom  Comfanibs— Constbugtion  of  Chabtsb. 

Under  a  charter  authorizlDg  the  coastruotion  of  a  boom  by  means  of  piers,  side 
branches,  and  shear  booms,  to  catch  logs  and  lumber,  requiring  It  to  be  sufficient  to 
hold  the  floatage  caught,  limiting  the  extent  of  the  river  occupied  to  one-half  its 
width,  providing  that  logs  destined  below  should  be  aUowed  to  pass,  upon  written 
notice  thereof  to  the  company,  without  toll,  and  that  the  passage  of  the  river  for 
logs,  lumber,  etc,  should  be  kept  as  free  and  safe  as  before  the  granting  of  thei 
charter,  such  company  is  not  liable  for  the  stoppage  of  logs  after  such  notice,  when 
intermingled  with  a  great  mass  of  other  logs,  for  no  lon^r  time  than  necessary  to 
examine  the  marks,  separate,  and  pass  them  out,  providing  the  utmost  reasonable 
diligence  and  best  appliances  are  used  to  render  the  detention  as  brief  as  possible. 

Error  to  court  of  common  pleas,  Lycoming  county. 

Trespass  on  the  case  by  the  Pennsylvania  Joint  Lumber  ft  Land  Company 
against  the  West  Branch  Boom  Company  for  damages  occasioned  by  the  stop- 
page of  plaintiff's  logs  in  the  Susquehanna  river.  Plea  of  not  guilty,  and  trial 
by  jury.  Verdict  and  judgment  for  plaintiff  for  $4,950.  Defendant  brings 
error. 

H,  T.  Harwy  and  Henry  C.  Parsons,  for  plaintiff  in  error.  7.  A.  Beeber 
and  ff.  C,  McComUek,  for  defendant  in  error. 

Clahe,  J.  By  its  charter  the  West  Branch  Boom  Company  was  authorized 
to  erect  and  maintain  a  boom  on  the  south  side  of  the  west  branch  of  the  Sus- 
quehanna river,  near  Lock  Haven;  and,  to  this  end,  to  construct  such  piers, 
side  branches,  or  shear  lK)oms  as  might  be  necessary  for  stopping  and  securing 
logs  or  other  lumber  floating  upon  the  river;  and  they  are  required  at  all  times 
to  keep  and  maintain  these  piers  and  the  booms  sufficiently  strong  to  secure 
all  the  lumber  contained  tlierein.  The  charter  clearly  contemplates  the  sev- 
eral distinct  classes  of  lumber  which,  floating  on  the  river,  would  come  in  con- 
tact with  or  be  caught  in  the  boom,  and  deflnes  the  duty  of  the  company  with 
respect  to  each :  First.  It  was  provided  that  rafts  of  logs  or  other  lumber 
might  be  landed  and  fastened  as  theretofore,  and  that  any  staved  or  broken 
raft  coming  into  the  boom  should  be  delivered  to  the  owner  upon  payment  of 
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a  certain  price  In  the  nature  of  salvage.  Second.  That  logs  or  other  lumber 
might  be  driven  into  the  boom  for  manufacture  at  Lock  Haven,  or  to  be  formed 
into  rafts  and  transported  upon  the  water  in  that  form  to  the  place  of  their 
destination  below  Lock  Haven.  This  would  seem  to  have  been  the  ftrst  and 
principal  object  in  view  in  the  construction  of  the  boom,  as  it  is  provided  in 
the  charter  as  follows:  "It  shall  be  the  duty  of  the  corporation  to  cause  the 
passage-ways  or  open  spaces  to  be  carefully  guarded  day  and  night,  so  that  no 
lumber  be  permitted  to  escape;  to  raft  all  lumber  in  said  boom  securely  and 
faithfully,  with  suitable  warps  and  wedges  for  rafting  and  securing  the  same 
below  the  said  boom. "  The  corporation  had  the  right  to  charge  and  collect  toll 
or  boomage  upon  the  lumber  thus  boomed,  rafted,  and  secured,  including 
warps,  wedges,  etc.,  at  rates  in  the  sixth  section  specified.  Third.  Other  logs 
and  lumber  rafted  in  above  Lock  Haven  and  destined  for  points  below,  and  logs 
and  other  lumber  not  rafted,  which  were  to  be  driven  to  their  destination  below 
Lock  Haven;  as  to  this,  there  was  a  proviso  or  saving  clause  to  the  second 
section,  as  follows:  "Pj'omded,  that  said  booms  shall  not  extend  more  than 
half  way  across  said  river,  and  be  so  constructed  as  to  admit  the  safe  pass- 
age of  rafts,  boats,  logs,  masts,  spars,  or  other  lumber,  and  not  impede  the 
navigation  of  said  river  and  the  branches  thereof."  Also  a  like  proviso  or 
saving  clause  to  the  seventh  section,  as  follows:  *' Provided,  at  all  times,  that 
no  lumber  of  any  description  shall  be  stopped,  except  upon  the  written  request 
of  the  owner  or  owners  of  the  same,  and  no  toll  or  expense  shall  accrue  to  any 
lumber  designed  to  run  or  to  be  driven  to  any  point  below  Lock  Haven.  A 
free  and  unobstructed  passage  shall  at  all  times  be  kept  open,  so  that  the  nav- 
igation of  the  river  shall  be  as  free  as  it  now  is." 

It  is  upon  the  proper  construction  of  this  saving  clause  that  the  controversy 
arises.  Plaintiffs^  contention  is  that  as  their  logs  were  destined  to  points  be- 
low the  Lock  Haven  boom,  and  due  and  proper  notice  of  that  fact  had  been 
given  as  required  by  the  act  of  May  8,  1854,  (P.  L.  666,)  the  defendants  had 
no  right  to  stop  them  or  to  detain  them,  for  any  length  of  time,  in  their  boom, 
under  any  circumstances,  or  for  any  purpose;  and  that  having  done  so  in  the 
years  1883  and  1884,  they  are  answerable  in  damages  for  the  loss  occasioned 
thereby.  The  defendants  maintain,  however,  that  this  construction  of  their 
charter  would  give  it  no  practical  effect  whatever;  that  the  several  provisos 
mentioned,  if  so  construed,  are  totally  repugnant  to  the  body  of  the  act  of 
corporation,  and  would  wholly  defeat  the  public  purpose  which  the  legisla- 
ture manifestly  had  in  view  in  its  enactment.  Their  contention  is  therefore 
that  the  saving  clause  should  receive  such  a  reasonable  construction  as  would 
not  practically  nullify  their  charter.  They  offered  to  prove,  in  substance,  that 
the  plaintiffs'  logs,  for  the  detention  of  which  damages  are  claimed  in  this 
suit,  were  thrown  into  the  river,  or  some  of  its  tributaries,  in  the  winter  or 
spring  of  1883  and  1884,  to  be  driven  into  the  Susquehanna  boom,  22  miles 
below  the  West  Branch  boom ;  that  at  or  about  the  same  time  a  very  large 
amount  of  other  logs,  perhaps  200,000,000  feet  or  more,  some  destined  for 
the  West  Branch  boom,  and  some  for  the  Susquehanna  boom,  were  thrown 
into  the  same  stream  indiscriminately,  and  that  when  the  spring  freshets  came 
the  whole  mass  of  logs  was  driven  down  the  stream;  that  the  swollen  stream 
was  filled  with  logs  from  bank  to  bank,  and,  as  the  *' drive"  approached  the 
West  Branch  boom,  it  was  absolutely  impossible  to  ascertain  to  which  boom 
the  logs  were  destined;  that  they  could  only  be  known  by  inspection  of  the 
marks  on  the  ends  of  the  logs,  of  which  there  were  over  100  different  kinds; 
that  some  of  the  logs  were  in  fact  destined  for  Lock  Haven,  and  some  for 
Williamsport.  but  that  the  marks  could  not  be  seen  nor  their  destination  de- 
termined; that  in  order  to  secure  the  logs  consigned  to  their  custody,  the  West 
Branch  Boom  Company  thereupon  opened  their  boom,  and  received  into  it  of 
the  mass  of  the  logs  without  distinction  until  their  boom  was  filled,  and  suf- 
fered the  residue  to  pass  down  the  stream;  that  as  soon  as  practicable,  and 
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with  the  utmost  diligence  and  dispatch,  they  passed  out  of  their  boom  all  the 
plaintiff's  logs,  and  all  other  logs  destined  for  points  below  Lock  Haven ;  that 
they  used  every  appliance  and  means,  expended  large  sums  of  money,  em- 
ployed a  great  many  men,  and  did  everything  in  their  power  that  it  was  pos- 
sible to  do  by  human  ingenuity  and  skill,  to  deliver  the  logs  of  the  plaintiff 
below  their  boom,  so  that  they  could  be  driven  into  the  Susquehanna  boom; 
that  the  marks  are  on  the  ends  of  the  logs,  and  it  is  impossible  to  ascertain  to 
whom  the  logs  belong  until  the  marks  can  be  seen,  and  that  can  only  be  done 
when  the  boom  is  opened  and  the  logs  passed  out. 

Was  this  testimony  admissible?  Under  the  circumstances  stated  in  the  of- 
fer, had  the  defendants  a  right  to  detain  the  plaintiff's  logs  until  the  marks 
upon  them  could  be  seen,  and  until  they  could  be  separated  from  logs  which 
were  consigned  to  their  custody  and  care?  Boom  compHuies  are  organized  to 
carry  on,  on  a  large  scale,  and  under  one  management,  the  business  of  driving 
and  rafting  logs,  which  would  otherwise  have  to  be  done  by  individuals. 
They  are  intended  to  supply  facilities  for  the  driving  of  logs  to  the  general 
public,  and  are  tlierefore  quasi  public  corporations.  Osborne  v.  Boom  Co,,  32 
Minn.  412;  21  JiT.  W.  Rep.  704;  Cohn  v.  Boom  Co.,  47  Wis.  314.  2  K.  W. 
Rep.  546.  "It  is  doubtless  true,"  as  we  said  in  Brown  v.  Boom  Co.,  109  Pa. 
St.  68,  1  AtL  Rep.  156,  "that  such  charters  ought  to  l^e  construed  most  bene- 
ficially for  the  public,  and  more  strictly  against  the  company;  but  the  con- 
struction must  be  a  reasonable  one.  The  charters  of  most  private  corpora- 
tions are  for  the  purpose  of  private  gain,  and  many  of  .them  grant  exclusive 
privileges  in  abridgment  of  individual  right;  but,  as  they  are  intended  also  to 
subserve  great  public  interests,  they  should  be  so  construed  as  not  to  defeat 
the  purpose  of  their  creation.  The  Susquehanna  Boom  Company  was  not 
only  intended  to  serve  the  private  interests  of  the  corporation,  but  also  that 
of  the  public,  and  especially  of  those  who  with  rafts,  logs,  or  lumber  should 
navigate  the  stream.  .  It  purposed  to  do  for  them  what  they  could  in  no  way  do 
for  themselves.  While,  therefore,  the  words  of  the  charter  should  be  con- 
strued with  some  degree  of  strictness  for  the  public  protection,  they  should  not 
be  construed  to  require  the  performance  of  what,  in  the  nature  of  the  ease, 
cannot  be  performed."  It  is  a  general  principle  in  the  construction  of  stat- 
utes that  a  proviso  or  saving  clause,  which  is  directly  repugnant  to  the  body 
of  the  act,  will  not  have  effect  to  defeat  the  purppse  of  the  enactment.  This 
principle,  it  is  true,  will  not  apply  in  the  construction  of  the  charters  of  pri- 
vate corporations,  where  the  matters  contained  in  the  saving  clause  are  made, 
and  intended  to  be  made,  an  essential  condition  of  the  enjoyment  of  the  char- 
ter. If  private  corporations  accept  charters  under  such  circumstances,  they 
take  them  cum  onere.  They  must  enjoy  their  privileges  subject  to  the  con- 
ditions, or  not  enjoy  them  at  all.  Dugan  v.  Bridge  Co.,  27  Pa.  St.  309.  But 
even  in  such  case  we  must  first  be  satisfied  what  the  condition  really  is;  and, 
in  case  of  abiguity  or  doubt,  the  intent  of  the  legislature,  in  this  respect,  must 
be  ascertained  from  a  consideration  of  the  whole  instrument.  In  the  case 
just  cited,  although  the  building  of  the  biidge  may  necessarily  have  involved 
the  erection  of  piers,  yet  it  was  not  shown  that  these  piers  could  not  have 
been  erected  in  such  place  and  in  such  a  manner  as  not  to  injure  the  naviga- 
tion. Besides,  the  condition  was  plainly  expressed.  It  involved  no  am- 
biguity or  repugnancy,  either  in  the  words  of  the  statute  or  arising  out  of  its 
practical  operation.  In  this  case,  however,  the  manifest  purpose  of  the  legis- 
lature was  to  authorize  the  West  Branch  Boom  Company  to  stop  all  lumber 
marked  for  their  boom.  The  defendants  allege  that  to  do  this,  and  to  comply 
with  the  provisions  of  the  saving  clauses  contained  in  the  second  and  seventh 
sections,  in  any  literal  or  strict  sense,  involves  a  practical  and  palpable  ab- 
surdity; and  that  it  is  not  probable  the  legislature  intended  the  language  of 
this  proviso  to  be  read  in  that  sense.  They  contend  that  the  saving  clause  to 
the  seventh  section^  which  provides  that  "no  lumber  of  any  description  shall 
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be  stopped  except  upon  the  written  request,**  etc.»  does  not  apply  to  the  mere 
temporary  detention  of  the  logs  until  the  marks  can  be  seen  and  their  destina- 
tion determined. 

Private  charters,  as  we  have  said,  are  to  be  strictly  construed;  but,  when 
the  commonwealth  grants  a  public  franchise  over  a  highway,  a  clause,  relative 
to  the  n>anner  in  which  such  franchise  shall  be  exercised,  will  not  be  con- 
strued so  as  to  defeat  the  grant.  Whitaker  v.  Canal  Co.,  87  Pa.  St.  34.  In 
the  case  cited,  a  corporation  was  authorized  by  its  charter  to  construct  a  dam 
in  the  river,  "provided  that  the  same  shall  be  so  constructed  as  to  leave  the 
channel  of  said  river  as  safe  and  convenient  for  the  descent  of  rafts  as  it  now 
is."  "The  plaintiff  complains,"  says  our  late  Brother  Trunkey,  in  the  opin- 
ion of  the  court  in  that  case,  "that  the  river  is  not  as  safe  and  convenient  for 
navigation  as  before  the  erection  of  the  dam.  Unquestionably  this  is  so.  A 
dam  in  a  stream  is  an  impediment,  and  in  some  degree  renders  its  navigation 
less  safe  and  convenient.  A  literal  construction  of  this  provision  makes  it 
impossible  to  build  and  maintain  the  dam,  and  the  conceded  right  vanishes. 
*  *  *  Various  statutes  have  been  from  time  to  time  enacted,  authorizing 
public  improvements,  some  of  which  would  obstructor  impede  the  navigation 
of  rivers,  and  others  the  use  of  streets  and  roads,  which  contained  provisions 
forbidding  such  obstructions  and  impediments.  The  courts  have  uniformly 
held  that  these  provisions  should  be  liberally  construed,  so  as  not  to  destroy  the 
grant."  In  support  of  this  principle  are  cited  Bridge  Co.  v.  Kirk,  46  Pa.  St. 
112,  and  Com,  v.  Railroad  Co,,  27  Pa.  St.  365.  In  the  former  case  the  charter 
of  the  company  provided  that  nothinfr  therein  contained  should  authorize  the 
erection  of  a  bridge  over  the  Monongahela  river  "in  such  manner  as  to  injure, 
stop,  or  interrupt  the  navigation  of  the  river  by  boats,-  rafts,  or  other  ves- 
sels. "  It  was  heici  that  the  proviso  was  not  intended  to  prevent  the  erection 
of  piers  in  the  bed  of  the  river.  Although  piei*s  in  the  bed  of  a  navigable 
stream  inevitably  injure  navigation,  and  render  it  more  difficult,  they  do  not 
necessarily  "injure,  stop,  or  interrupt  the  navigation,"  in  the  sense  in  which 
these  words  were  used  by  the  legislature.  A  strict,  literal  meaning  was  not 
intended,  and  in  the  very  nature  of  the  case  it  never  could  have  been.  When 
the  purpose  of  the  franchise  is  the  performance  of  a  public  act,  the  grant  is 
to  be  so  interpreted  as  to  enable  the  act  to  be  done.  "  The  general  rule, "  says 
Mr.  Justice  Bead,  "undoubtedly  is  that  charters  of  incorporation  of  private 
companies  are  to  be  construed  strictly  in  favor  of  the  commonwealth, — so  are 
grants  to  natural  persons, — but  they  are  to  be  construed  reasonably.  It  is  very 
clear  that,  when  the  purpose  of  the  franchise  is  the  performance  of  a  public 
act,  the  grant  is  to  be  interpreted  so  as  to  enable  the  act  to  be  done.  The  act 
for  which  provision  was  made  in  this  charter  was  a  public  on$.  It  was  the  ex- 
tension of  one  highway  over  another;  nor  was  the  erection  of  the  bridge  less 
the  performance  of  a  public  function  because  the  agent  was  empowered  to  exact 
tolls  from  passengei-s.  The  legislature  is  not  to  be  supposed  to  have  author- 
ized and  prohibited  such  a  public  act  at  the  same  time  and  by  the  same  char- 
ter. A  grant  of  power  to  erect  a  public  bridge  is  not  to  be  construed  so  as  to 
make  its  erection  impossible,  and  such  a  construction  justitied  by  the  rule 
that  private  chartei-s  are  to  be  strictly  interpreted."  In  the  case  of  Com,  v. 
Railroad  Co,,  27  Pa  St.  365,  the  charter  of  the  railroad  company  had  a  pro- 
vision in  it  that  tlie  railroad  "should  be  so  constructed  as  not  to  impede  or  ob- 
struct the  free  use  of  any  public  road,  street,  lane,  or  bridge  now  laid  out, 
open,  or  built."  Chief  Justice  Black,  in  the  opinion  of  the  court  rendered 
in  that  case,  says:  "And  another  objection  to  this  location  is  more  grave,  be- 
cause it  bases  itself  on  a  provision  in  the  act  of  incorporation.  It  is  said  that 
the  streets  would  be  less  obstructed  by  taking  the  road  down  to  the  harbor 
than  by  locating  it  where  the  defendants  propose.  The  company  is  forbidden 
to  make  the  road  so  as  to  ol>struct  or  impede  the  free  use  of  any  street.  These 
words,  taken  literally  and  in  their  strongest  sense,  would  prevent  the  railroad 
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from  being  made  on  the  streets  at  all.    But  we  followed  authority  in  sa,ying 
they  were  not  to  be  so  interpreted." 

But  the  rule  of  construction  applicable  here  would  seem  to  have  been  set^ 
tied  by  the  judgment  of  this  court  in  the  unreported  case  of  the  Susgtiehanna 
Boom  Co,  y.  West  Branch  Boom  Co*t  argued  at  the  January  term,  1877.  The 
proviso  to  the  second  section,  as  we  have  said,  provides  '*tbat  the  said  booms 
shall  not  extend  more  than  half  way  across  the  river,  and  be  so  constructed 
as  to  admit  the  safe  passage  of  rafts,  boats,  logs,  masts,  spars,  or  other  lum- 
ber, and  not  impede  the  navigation  of  said  river  and  branches  thereof." 
While  the  permanent  portion  of  the  boom  structures  was  on  the  south  side, 
and  did  not  extend  more  than  half  way  across  the  stream,  yet  the  company 
swung  the  shear  from  the  north  side  of  the  river,  and  when  the  shear  was 
closed  the  entire  stream  was  for  the  time  obstructed.  The  Susquehanna  Boom 
Company  thereupon  filed  a  bill  in  equity  in  this  court,  praying  that  the  West 
Branch  Boom  Company  might  be  enjoined  from  maintaining  the  shear.  On 
full  consideration,  however,  the  bill  was  dismissed.  Our  Brother  Gobdon,  in 
delivering  the  opinion  of  the  court,  said:  "  Whether  the 'defendant  has  the 
right  to  the  use  of  the  shear,  by  which  at  least  occasionally  and  for  a  short 
time  logs  intended  for  the  Susquehanna  boom  must  be  stopped,  depends  alto- 
gether upon  the  powers  conferred  upon  it  by  its  charter.  Beyond  this  it  can- 
not go.  It  must  abide  by  what  is  written  therein  or  what  arises  therefrom 
by  necessary  implication.  *  *  ♦  A  Mteral  construction  of  this  proviso 
utterly  defeats  the  grant,  for  as  we  have  seen  the  boom  without  a  shear,  and 
that  from  the  north  side,  is  wortlUess;  but  more  than  this,  if  the  boom  itself 
must  be  so  constructed  as^  to  allow  the  passage  of  boats,  rafts,  and  lumber 
through  it,  it  is  wholly  worthless,  since  in  that  case  it  would  hold  nothing. 
This,  however,  will  not  do;  for  a  proviso  in  a  grant  for  a  public  franchise 
cannot  be  allowed  to  defeat  the  grant  itself.  Whitaker  v.  Canal  Co,,  87  Pa. 
St.  S4.  *  *  *  We  are  brought  to  the  conclusion,  which,  after  much  ex- 
amination and  thought,  we  regard  as  inevitable,  that  the  defendant  had  the 
right  under  its  charter  to  maintain  and  use  the  shear,  which  it  did  have  and 
use  at  the  time  of  the  filing  of  this  bill.  Without  such  a  structure,  the  fran- 
chise itself  is  valueless.  Neither  can  the  corporation  answer  the  purposes  of 
its  creation,  nor  perform  the  duties  imposed  upon  it  by  the  act  of  incor'pora- 
tion.  It  must  therefore  have  Its  shear  booms,  and  of  course  it  must  use  them 
in  accordance  with  the  terms  of  the  statute.  The  act  has  made  ample  provis- 
ion for  a  free  and  unobstructed  navigation,  and  for  the  earliest  possible 
transmission  of  lumber  necessarily  lodged  within  the  booms;  and,  if  in  this 
or  any  other  particular  the  defendant  neglects  or  fails  to  perform  its  duty,  it 
is  answerable  for  any  damages  arising  from  such  neglect  or  failure.''  These 
cases  show  conclusively  that  we  are  not  to  adhere  strictly  to  a  literal  con- 
struction of  this  charter,  if  by  so  doing  we  defeat  the  public  purpose  to  be 
subserved  thereby.  The  provisos  are  to  be  construed  so  as  not  to  defeat  the 
grant  itself.  The  swinging  of  the  boom  from  the  north  side  assumes  the 
power  of  the  corporation  for  some  purposes  over  the  whole  width  of  the  river; 
and  the  right  to  use  the  shear,  and  to  stop  their  own  logs  driven  indiscriminately 
wah  the  logs  of  others,  assumes  the  right,  under  the  circumstances  stated  in 
the  offer,  to  stop  the  mixed  mass  of  logs  for  the  shortest  time  reasonably  nec- 
essary, by  the  use  of  the  utmost  diligence  and  skill,  to  withdraw  from  that 
mass  their  own  logs.  To  decide  otherwise  would  be  to  defeat  the  very  pur- 
pose which  the  legislature  had  in  view.  That  this  was  the  actual  legislative 
Intent,  however,  is  manifest  upon  a  careful  reading  of  the  proviso  to  the 
seventh  section.  It  is  provided  that  "no  lumber  of  any  description  shall  be 
stopped,  except  upon  the  written  request  of  the  owner  or  owners  of  the  same." 
Xow,  it  is  plsdn  that  the  stopping  referred  to  here  is  not  a  mere  temporary  in- 
terruption of  the  progress  of  Uie  logs  for  the  purpose  mentioned,  but  a  stop- 
ping of  the  logs  as  at  the  place  of  their  destination,  at  the  request  of  the 
▼.16A.no.9— 38 
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owner.  Further,  it  is  provided  ^that  no  toll  or  expense  shall  accroe  to  any 
lumber  designed  to  run  or  to  be  driven  to  any  point  below  Lock  Haven.*'  If  it 
Was  contemplated  that  such  lumber  was  not  under  any  circumstances  to  be 
stopped  in  the  West  Branch  boom,  how  could  any  toll  or  expense  accrue  upon 
it?  Assuming,  however,  that  this  class  of  lumber  might  and  probably  would 
at  times  come  within  the  inclosureof  this  boom,  it  was  reasonable  and  proper, 
conceding  the  right  to  interrupt  its  passage  temporarily  and  for  a  lawful  pur- 
pose, to  make  provision  that  there  should  be  no  toll  or  expense  charged  for 
turning  it  out.  But  it  is  said  that  the  identical  question  now  under  discus- 
sion was  decided  otherwise  in  Boom  Co,  v.  Dodge,  31  Pa.  St.  285.  What  the 
precise  facts  in  that  case  were  does  not  appear.  It  was  an  action  on  the  case 
for  the  detention  of  a  quantity  of  saw-logs  which  ran  Into  the  defendants' 
boom  in  the  spring  of  1852.  The  jury  found  a  verdict  for  the  plaintiff  by  con- 
sent, subject  to  the  opinion  of  the  court  whether  in  law  the  plaintiffs  were 
entitled  to  recover.  Under  what  circumstances,  for  what  purpose,  or  for 
what  length  of  time  the  logs  were  detained,  does  not  appear  in  the  report  of 
the  case.  The  opinion  may  or  may  not  be  in  conflict  with  the  views  here  ex- 
pressed; that  depends  wholly  upon  the  facts  upon  which  it  is  based.  There 
are  some  general  expressions  contained  in  it  which  might  appear  to  be  in 
conflict,  not  only  with  the  rulings  in  this  case,  but  with  Susquehanna  Boom 
Co.  V.  West  Branch  Boom  Co,,  already  referred  to.  These  expressions,  how- 
ever, may  be  made  with  reference  to  a  state  of  facts  wholly  different  from 
the  facts  in  this  case  or  in  the  case  mentioned.  However  this  may  be,  we  are 
well  satisfied  t'at  the  construction  we  have  given  to  this  charter  is  the  rea- 
sonable and  proper  one,  and  that  it  is  in  conformity  with  the  rule  now  recog- 
nized in  this  state.  If  the  facts  set  forth  in  the  offer  are  established  by  the 
proofs,  it  follows  that  the  defendants  in  stopping  the  plaintiffs'  logs,  under 
the  circumstances  and  for  the  purposes  stated,  were  exercising  powers  con- 
ferred by  their  charter,  and  for  any  negligent  performance  of  these  powers 
would  be  answerable  only  according  to  tlie  provisions  of  the  charter.  Boom 
Co,  V.  Sanderson,  81*  Pa.  St.  402.  The  judgment  is  reversed,  and  a  ve7iire 
facias  de  novo  awarded. 


(121  Pa.  St,  288) 

Lewars  t?.  Weaver  et  vao. 
(SupreTne  Court  of  PennsyVvamia.    October  1, 18S8.) 

1.  TbiaI/— Objections  to  Evidbnoe. 

Where  incompetent  evidence  offered  by  defendants  la  admitted  without  objeo* 
tion  from  plaintiff  it  cannot  afterwards  be  stricken  out  by  the  court,  on  its  own 
motion,  over  plaintiff^s  objection. 

2.  Same— Findings  op  Facts. 

When  the  court  states  that  **it  appears**  that  certain  facts  exist,  that  certain 
things  are  ** shown"  to  be,  and  that  ^tnere  is  evidence"  of  others,  there  is  not  such 
a  distinct  finding  of  facts  as  is  required  by  act  Pa.  1874,  providing  that  the  court 
shall  state  ^separately  and  distinctly  the  facts  found.  *' 
8.  MoRTQAGES— Validity — Fraud — Evidence— Sufficiency. 

Where  the  only  evidence  of  fraud  in  the  procurement  of  a  mortgage  eight  years 
before  to  secure  a  debt  of  the  mortgagor's  son  is  the  testimony  of  the  mortgiqBror's 
grandson,  then  eight  years  old,  which  testimony  is  self -contradicting,  as  to  whether 
the  mortgagor  understood  what  she  was  about  to  sign,  it  is  insufficient  to  overcome 
the  notary's  certificate  of  acknowledgment. 
4.  Same— Evidence— Res  Gest^. 

In  scire  f  ados  on  a  mortgage  evidence  as  to  what  was  said  and  done  when  the 
mortgage  was  executed  is  admissible  as  part  of  the  res  gestce,  though  the  mortgagee 
was  not  present. 
6.  Same— Principal  and  Agent. 

The  scrivener  who  wrote  the  mortgage  will  not  be  presumed  to  be  the  mort- 
gagee's agent,  so  as  to  charge  him  with  fraud  in  not  informing  the  mortgagor  what 
sort  of  a  paper  she  was  signing. 

£rror  to  court  of  common  pleas,  Columbia  county;  William  £lwbll» 
Judge. 
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Scire  faeias  by  James  S.  Le wars,  administrator  of  Joseph  Clewell,  deceased^ 
against  Jacob  Weaver  and  Abigail  Weaver,  his  wife,  on  a  mortgage  executed 
by  defendants,  securing  to  Joseph  Glewell  a  debt  due  from  Fayen  Weaver,  a 
son  of  defendants,  on  the  real  estate  of  Abigail  Weaver.  The  mortgagee, 
the  debtor,  and  the  notary  who  took  the  acknowledgment  of  tlie  mortgage 
were  dead  when  the  suit  was  brought.  Judgment  was  entered  against  Jacob 
Weaver,  and  in  favor  of  Abigail  Weaver,  and  plaintiff  appealed.  The  fourth, 
fifth,  tenth,  and  eleventh  assignments  of  error  were  to  the  admission  of  evi- 
dence concerning  what  was  said  and  done  at  the  time  the  mortgage  was  exe- 
cuted, the  mortgagee  being  absent. 

W,  H,  RhatDUj  for  plaintiff  in  error.  John  Q^  Freeze^  for  defendants  in 
error. 

Gbeen,  J.  It  was  error  in  the  learned  court  below  to  strike  out  the  testi- 
mony of  William  L.  Eyerly.  He  was  examined  by  the  defendant,  and  cross- 
examined  by  the  plaintiff,  in  relation  to  the  declarations  of  the  deceased,  and 
no  objection  whatever  was  made  to  bis  testimony  on  either  side.  No  applica- 
tion was  made  to  strike  out  his  testimony,  and  tlie  court  acted  of  its  own  mo* 
tion  entirely  In  doing  so.  The  plaintiff  may  have  had  a  very  good  reason  for 
desiring  this  testimony  to  remain  in  the  case,  and  undoubtedly  had  a  right  to 
have  it  considered.  It  was  his  privilege  to  have  it  rejected  when  it  was  of- 
fered, but  he  did  not  claim  his  privilege,  and  without  such  claim  the  court 
had  no  right  either  to  reject  it  when  offered  or  strike  it  out  afterwards.  The 
eighteenth  assignment  of  error  is  therefore  sustained.  The  evidence  thus 
stricken  out  explained  fully  what  was  the  consideration  of  the  mortgage,  to- 
wit,  a  debt  due  by  Mrs.  Weaver's  son  to  the  mortgagee,  to  secure  which  the 
mortgage  was  given.  As  this  was  a  perfectly  legitimate  transaction,  and  as 
the  court  below  appears  to  have  laid  much  stress  upon  the  fact  that  there  was 
no  apparent  consideration  for  the  mortgage,  and  strongly  intimates  that  with- 
out such  consideration  the  mortgage  was  void,  the  importance  of  the  rejected 
testimony  becomes  manifest.  The  comments  of  the  court  upon  this  subject, 
covered  by  the  thirteenth,  fourteenth,  and  fifteenth  assignments,  are  .erro- 
neous, and  those  assignments  are  sustained. 

We  think  there  was  error,  also,  in  holding  that  the  scrivener  who  wrote  the 
deed,  and  took  the  acknowledgment,  was  the  agent  of  the  mortgagee  for  those 
purposes.  We  cannot  find  any  testimony  to  that  effect.  It  is  true,  there  was 
evidence  that  the  scrivener  gave  the  mortgage  to  the  mortgagee,  but  that  fact 
was  quite  as  consistent  with  his  being  the  agent  of  the  son  of  Mrs.  Weaver 
as  of  the  mortgagee.  In  point  of  fact  it  was  Fayen  Weaver,  the  defendant's 
son,  who  procured  the  scrivener,  and  brought  him  to  his  mother  to  have  the 
mortgage  executed,  and  who  was  present  at  and  participated  in  the  execution 
of  it.  As  it  was  given  to  secure  his  debt,  and  thus  was  intended  for  his  ben- 
efit, there  is  ample  evidence  to  justify  the  inference  that  it  was  he  who  em- 
ployed the  scrivener,  and  who  stood  in  the  relation  of  principal  to  the  latter 
as  agent.  Glewell,  the  mortgagee,  was  not  present  at  the  execution  of  the 
mortgage,  either  in  person,  or,  so  far  as  we  can  discover  in  the  testimony,  by 
any  person  as  his  representative.  He  was  therefore  not  responsible  for  any 
fraud  or  imposition  practiced  upon  Mrs.  Weaver,  if  any  such  there  was,  at 
the  execution  of  the  mortgage.  The  learned  court  below  held  there  was  such 
fraud  in  not  informing  Mrs.  Weaver  as  to  the  character  of  the  paper  she 
was  signing,  and  he  visited  the  consequences  of  the  fraud  upon  the  mortgagee 
by  holding  that  the  scrivener  was  the  agent  of  the  mortgagee,  who  was  for 
that  reason  responsible  for  the  fraud.  As  we  do  not  accept  the  theory  of  such 
agency,  the  conclusions  which  are  based  upon  it  must  fall.  We  therefore 
sustain  the  ninth  assignment,  and  so  much  of  the  thirteenth  and  foui*teenth 
assignments  as  relates  to  the  supposed  agency  of  the  scrivener  for  the  mort- 
gagee, and  the  consequences  of  that  agency  as  there  stated.    We  do  not  sus- 
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tain  the  fourth,  fifth,  tenth,  and  eleventh  asBignments,  hecause  all  the  mat- 
ters covered  hy  them  were  part  of  the  re8  geatcB,  and  therefore  admissible 
without  any  regard  to  the  presence  or  absence  of  the  mortgagee  or  his  agent. 
Two  matters  of  more  importance  remain  to  be  considered.  One  is  the  legal 
sufficiency  of  the  decision  of  the  court.  Several  assignments  of  error  present 
this  subject.  After  a  patient  and  careful  study  of  the  decision  we  are  con- 
strained to  say  we  think  it  is  in  serious  and  fatal  conflict  with  our  later  cases, 
and  must  therefore  be  set  aside.  There  is  no  separate  and  distinct  finding  of 
facts,  such  as  is  required  by  our  act  of  1874,  and  held  to  be  essential  by  a 
number  of  our  rulings.  The  decision  commences  by  stating  the  nature  of  the 
action;  that  it  appears  by  the  mortgage  book  the  mortgage  is  there  recorded, 
and  it  appears  the  mortgagee  was  the  owner  of  the  land  described,  and  it  ap- 
pears by  the  recitals  that  the  mortgage  was  given  to  secure  payment  of  a  bond 
for  $500.  The  certificate  of  the  acknowledgment  before  the  notary  is  there 
copied,  and  it  is  stated  that  with  the  admission  as  to  the  death  of  the  mort- 
gagee, and  grant  of  letters,  the  plaintiff's  testimony  was  closed.  The  decis- 
ion then  proceeds  to  state  that  on  the  part  of  the  defendants  it  was  shown 
that  the  land  was  conveyed  to  Mrs.  Weaver  in  1867,  and  it  was  testified  by 
Charles  Weaver,  defendants'  grandson,  that  he  was  present  when  the  mort- 
gage was  signed  and  heard  what  passed  at  that  time.  So  far  there  is  noth- 
ing in  the  decision  which  either  is  or  purports  to  be  a  finding  of  any  fact  what- 
ever. In  the  next  sentence  it  is  stated  that  "it  is  found  that  the  facts  were 
as  follows."  Then  follows  a  continuous  narrative  or  statement,  which  com- 
mences by  saying  that  on  a  certain  day  Lewis  Tetter,  a  notary,  was  employed 
by  Joseph  Glewell  to  obtain  a  mortgage  from  Jacob  Weaver  and  his  wife  for 
$500,  and  that  on  the  same  day  Yetter  and  Fayen  Weaver  went  to  Weaver's 
house;  that  Weaver  was  not  at  home;  his  son  went  for  him;  he  came;  they 
had  the  papers  there;  and  adds  what  was  said  by  some  of  the  persons  present, 
and  then  proceeds  to  give  the  testimony  of  Charles  Weaver  as  to  what  was 
said  and  done.  Without  any  finding  of  facts,  the  decision  proceeds  to  say 
that  it  is  found  that  Yetter  could  not  without  an  interpreter  interrogate  Mrs. 
Weaver  as  to  her  acknowledgment,  and  that  she  could  not  read  the  acknowl- 
edgment. The  decision  then  adds  that  it  appears  that  the  husband  was  the 
interpreter,  and  that  ail  that  was  said  and  done  was  in  the  presence  of  the 
husband.  It  then  states  that  a  question  was  put  on  the  trial  as  to  what  Ja- 
cob Weaver  said  to  his  wife  about  her  signing  the  paper;  that  this  was  ob- 
jected to.  But  the  objection  was  overruled,  and  exception  taken,  and  the  bill 
is  signed  and  copied  in  the  decision.  It  then  states  the  reply  of  witness  to  the 
question,  and  without  any  finding  adds  that  "the  testimony  in  full  is  hereto 
appended."  It  then  rejects  the  testimony  of  Eyerly,  says  that  Mrs.  Weaver 
was  called  as  a  witness,  but  objected  to  and  rejected,  and  dosed,  so  far  as  the 
facts  are  concerned. 

It  is  almost  needless  to  say  that  tin's  is  not  the  repoi't  of  a  referee,  nor  the 
finding  of  a  court  as  required  by  our  acts  of  assembly.  There  is  not  only  no 
distinct  and  independent  finding  of  facts,  but  there  are  no  findings  of  fact  at 
all.  It  will  not  do  to  merely  say  in  the  report  or  decision  that  "the  following 
are  the  facts  found.**  They  must  be  actually  and  distinctly  and  separately 
found,  and  they  must  be  the  substantial  and  controlling  facts  of  the  case.  It 
is  not  enough  that  the  finding  may  be  sufficient  as  to  some  one  or  more  of  the 
minor  facts  if  deficient  as  to  the  others;  nor  will  it  be  a  compliance  with  the 
jsitatutes  to  mingle  the  facts  with  the  conclusions  of  law  This,  also,  is  done 
in  the  present  case,  and  it  produces  still  more  confusion.  Much  of  what  is 
said  in  that  part  of  the  decision  we  cannot  agree  to,  as  already  stated,  but,  if 
we  could,  we  would  be  bound  to  hold  the  decision  fatally  defective  in  this  re- 
gard. We  said,  in  Harris  v.  Hay,  111  Pa.  St.  564,  4  Atl.  Rep.  715:  "It  is 
not  enough  tliat,  by  going  carefully  through  the  entire  report,  we  might  be 
able  to  separate  the  referee's  findings  from  the  testimony  which  he  cites  and 
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the  arguments  wfaicb  he  addnces  in  support  of  hut  vi6ws.  It  is  the  business 
of  the  referee  to  separate  them."  We  have  held  in  all  the  cases  that  the  re- 
port or  decision  must  contain  a  distinct  and  separate  finding  of  facts»and  also 
the  conclusfions  of  law,  {Marr  v.  Marr,  103  Pa.  St,  468;  Stoeigaixi  v.  WUsot^ 
106  Pa.  St.  207;  Harris  v.  Hay,  supra;  EllU  v.  Law,  85  Pa.  St.  265;  BuU 
terfleld  v.  Lathrop,  71  Pa.  St.  225;  Foreman  v.  Hoalert  94?  Pa.  St.  418;)  and 
the  facts  must  be  found  with  at  least  as  much  fullness  and  certainty  as  in  a 
special  verdict.  These  views  require  us  to  sustain  the  first»  second,  twelfth, 
and  such  portions  of  the  thirteenth  and  fifteenth  assignments  of  error  as  re- 
late to  this  subject. 

The  only  remiiining  question  is  whether  the  testimony  of  the  grandson  of 
the  defendant  is  sufficient  to  overcome  the  notary's  certificate  of  acknowledg- 
ment. At  the  time  of  the  occurrence  he  was  a  child  eight  yeais  of  age.  At 
the  time  of  his  examination  he  was  sixteen  years  old,  and  an  intervening 
period  of  eight  years  had  elapsed.  Admittedly,  under  our  own  decisions,  if 
Joseph  Glewell  had  advanced  money,  or  parted  with  any  property,  real  or  per- 
sonal, on  the  faith  of  this  mortgage,  the  certificate  of  acknowledgment  would 
have  been  conclusive.  Heeter  v.  Qlasffoio,  79  Pa.  St.  79,  and  cases  there 
cited;  Oppenheifner  v.  Wright,  106  Pa.  St.  569;  Mant^factnring  Co,  v.  Rook, 
84  Pa.  St.  442.  It  must  be  admitted  here  that  the  weight  of  the  evidence  is 
that  the  consideration  moving  from  Glewell  had  passed  before  this  mortgage 
was  given.  The  money  had  been  previously  loaned,  and  Glewell  had  taken 
Fayen  Weaver^s  note  or  notes  for  the  debt  which  the  mortgage  was  to  secure. 
Therefore  we  are  obliged  to  hold  that  as  to  Glewell  the  validity  of  the  ac- 
knowledgment might  be  impeached  by  parol  testimony,  and,  if  that  testimony 
were  clear,  satisfactory,  and  indubitable,  sufficient  to  move  the  mind  of  a 
chancellor  to  set  aside  a  written  instrument  on  the  ground  of  fraud,  it  would 
be  our  duty  to  give  it  such  effect,  if  the  case  were  properly  before  us,  and  pro- 
nounce this  mortgage  invalid.  But  a  most  thorough  and  careful  considera- 
tion of  the  testimony  fails  to  convince  us  that  such  is  our  duty.  We  attach 
little  or  no  consequence  to  that  view  of  the  testimony  which  relates  to  the 
question  of  fraud.  We  have  seen  that  the  mortgagee  was  not  present,  either 
in  person  or  by  his  agent,  at  the  execution  of  the  instrument,  and  is  therefore 
not  responsible  for  what  was  said  or  done  by  those  who  were  present.  He  is 
to  be  regarded  as  a  purchaser  without  notice,  and  therefore  not  affected.  If 
he  ga've  up  his  notes  against  Fayen  Weaver  in  consideration  of  receiving  the 
mortgage,  he  would  be  a  purchaser  for  valtie,  and  would  be  fully  protected. 
The  evidence  does  not  disclose  how  this  was,  but  the  case  is  too  unceitain  in 
that  lespect  to  justify  a  court  in  overthrowing  an  acknowledgment  of  a  mort- 
gage, which  is  a  judicial  act,  (Heeter  v  Glasgow,  supra,)  upon  such  a  ground 
and  in  the  circumstances  as  here  developed.  Moreover,  it  is  not  at  all  certain 
that  any  fraud  was  practiced  upon  the  defendant.  She  signed  the  mortgage 
in  the  presence  of  her  husband,  her  son,  and  the  notary,  and  without  objec- 
tion. It  is  not  pretended  that  the  husband  and  son  were  ignorant  of  the  con- 
tents of  the  paper,  and  both  the  proof  and  the  inferences  are  that  they  under- 
stood it  perfectly.  No  one  of  all  these  persons,  including  the  defendant,  has 
testified,  or  was  examined,  to  prove  that  any  fraud  or  imposition  was  prac- 
ticed. Only  a  grandson,  who  was  then  a  mere  child  of  eight  years,  testified 
as  to  what  occurred,  and  that  was  after  eight  years  had  elapsed  from  the  time 
the  mortgage  was  executed.  The  allegation  of  fraud  is  based  upon  the  asser- 
tion that  Mrs.  Weaver  was  deceived  as  to  the  character  of  the  paper  she  signed. 
The  grandson  testifies  that  Yetter  could  not  speak  German,  and  that  his  grand- 
mother could  not  speak  or  understand  £nglish,  and  that  what  was  said  to  her 
was  said  by  her  husband.  He  gives  somewhat  different  accounts  of  what  was 
said.  Thus,  at  first,  he  said:  *'They  wanted  her  to  sign  it,  and  she  wanted 
to  know  what  it  was,  and  they  told  her  it  wasn't  anything  to  hurt  anything 
at  all;  she  shouldn't  be  troubled  about  it;,  that  it  wouldn't  be  of  any  ac- 


Digitized  by 


Google 


618  ATLAlfTIO  BEPORTEB.  [Pa. 

count. "  On  cross-examination  he  said,  being  asked  to  give  the  very  words 
his  grandfather  used:  '*I  couldn't  tell  you  just  how  he  spoke.  Mr.  Yetter  sat 
down  and  wrote  on  that  paper,  and  told  my  grandfather  that  that  there  other 
paper  what  Eben  [Fen?J  Weaver  had  was  lost,  and  now  he  should  sign  this; 
and  my  grandfather  wanted  to  know  what  for  a  paper;  and  they  told  him; 
and  then  he  signed  it;  and  then  Lewis  Yetter  told  my  grandmother  to  sign  it; 
and  she  couldn't  understand  him;  and  he  told  my  grandfather  to  tell  it;  aod 
he  told  her  that  they  was  making  a  new  paper;  that  that  there  other  paper 
got  lost,  and  she  should  sign  it.  She  wanted  to  know  whether  it  would  make 
her  any  trouble,  and  they  said  no,  and  she  sat  down  and  signed  it  for  him.*' 
This  statement  is  substantially  repeated  later  on,  with  a  little  more  partic- 
ularity as  to  the  reason  for  giving  the  mortgage,  thus:  " Question,  Then,  after 
your  grandfather  told  your  grandmother  that  it  was  to  take  the  place  of  that 
other  paper  that  had  been  lost,  your  grandmother  signed  it?  Anstoer.  Yes, 
sir."  Again:  **(?.  And  Lewis  Yetter  then  said  through  your  father  to  her 
that  it  was  to  take  the  place  of  a  paper  that  was  lost?  A.  Yes,  sir."  It  ap- 
pears by  this  citation  of  the  testimony  that  it  was  explained  to  the  defendant 
that  the  paper  she  was  about  to  sign  was  given  to  take  the  place  of  a  paper 
previously  given  by  her  son,  but  which  was  lost.  As  this  was  doubtless  the 
fact,  and  there  is  nothing  to  impeach  it,  it  is  somewhat  difficult  to  discover 
the  fraud.  She  certainly  knew  she  was  assuming  an  obligation  for  her  son, 
and  that  is  what  the  mortgage  is.  That  the  particular  obligation  she  assumed 
included  a  pledge  of  her  real  estate  would  be  of  more  importance  if  she  had 
refused  to  bind  her  land,  and  had  been  told  that  this  instrument  would  not 
have  that  effect;  but  it  would  be  expecting  rather  too  much  of  a  child  of  eight 
years  that  he  should  understand  the  difference  between  a  mortgage  of  land 
and  a  personal  obligation  for  the  payment  of  money,  and  hence  we  find  no 
testimony  on  that  subject,  or  showing  that  she  was  either  expressly  or  im- 
pliedly deceived  in  relation  to  it.  The  assertion  made  by  her  husband  that  it 
would  not  make  her  trouble  is  the  same  that  is  always  urged  when  a  person 
is  asked  to  become  surety  for  another,  and  no  doubt  it  was  thoroughly  believed 
by  her  husband  when  he  made  it.  It  does  not  appear,  therefore,  that  the  de- 
fendant was  actually  misinfonfned  as  to  what  the  paper  was,  and  it  does  ap- 
pear that  she  did  intend  to  assume  an  obligation  for  a  debt  or  other  obligation 
of  her  son,  which,  of  course,  she  could  lawfully  d6  by  way  of  mortgage.  In- 
adequate as  such  testimony  is  to  make  out  an  allegation  of  fraud,  the  case  is 
much  more  deficient  when  viewed  in  another  aspect.  The  notary,  an  entirely 
disinterested  person,  has  certified  under  his  hand  and'  upou  his  official  seal 
that  he  did  in  point  of  fact  examine  the  defendant  privately,  and  apart  from 
her  husband;  that  he  made  known  the  contents  of  this  instrument  to  her;  and 
that  she  acknowledged  that  she  signed,  sealed,  and  delivered  the  same  as  her 
voluntary  deed,  without  fear,  threats,  or  compulsion  of  her  husband.  If  this 
is  true,  it  puts  an  end  at  once  to  the  defendants'  case.  Why  is  it  not  true? 
Only  because  one  who  was  then  a  child  of  eight  years  says  he  was  present  all 
the  time  in  the  room  when  the  parties  were  there,  and  that  there  was  no  time 
when  his  grandfather  went  out  of  the  room.  Yet  the  same  witness,  having 
first  testified  that  Jhis  father,  his  grandfather,  his  grandmother,  and  Yetter 
were  all  at  the  house  when  he  first  came,  and  remained  together  till  the  in- 
strument was  executed,  after wai*ds  testified  tliat  these  persons  were  not  all 
there  when  he  arrived,  but  that  his  grandmother  and  Yetter  were  there  to- 
gether; that  his  grandfather  was  away  at  work;  and  that  his  father  went  after 
him,  and  brought  him  to  the  house.  And  it  was  not  until  after  that  that  the 
instrument  was  signed.  He  also  testified  that,  after  he  arrived,  he  went  out 
to  meet  his  father  and  grandfather,  leaving  Yetter  and  his  grandmother  to- 
gether at  the  house.  At  the  conclusion  of  his  testimony,  being  again  ex« 
amlned  on  this  subject,  he  testified  thus:  **QuestiOT^,  Then  your  grandfather, 
your  father,  your  grandmother,  and  Lewis  Yetter  were  at  the  house  all  to* 
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gether  before  you  came  from  school?  Anstoer.  No,  sir.  My  grandfather 
wasn't  at  the  house.  Not  before  I  came  theroA  I  was  there  before  he  was  at 
the  house.  Q,  Your  father  and  Lewis  Yetter  and  youi:  grandmother  were 
there  together?  JL.  Yes,  sir.  §.  Your  father  can  talk  Dutch?  il.  Yes,  sir. 
Q,  And  you  don't  know  what  happened  there  while  they  were  there  together, 
before  you  came?    il.  No,  sir." 

It  will  thus  be  seen  that  there  was  ample  opportunity  when  the  boy  was 
not  present  for  the  notary  to  do  what  he  has  solemnly  certified  he  did  do,  and 
the  whole  force  of  the  boy's  testimony  is  reduced  to  the  merest  negative^  even 
if  it  could  be  depended  upon  for  its  accuracy  and  its  veracity.  But  it  cannot 
be  depended  upon  in  either  of  these  respects.  Being  asked  with  minuteness 
as  to  who  signed  the  mortgage,  and,  among  the  rest,  whether  his  father 
signed  it,  he  said  emphatically  that  he  did  not.  But  he  was  at  once  con- 
fronted with  his  father's  signature,  and  then  said  he  had  not  seen  him  sign  it, 
although  he  had  previously  spoken  witli  the  greatest  preciseness  as  to  all  the 
facts  of  the  signing,  naming  the  persons,  and  describing  the  order  of  the  sig- 
natures. There  were  other  discrepancies  in  his  testimony,  as  might  have 
been  expected,  considering  his  age  at  the  time  of  which  he  spoke;  but  it  is 
not  necessary  to  discuss  or  even  to  enumerate  them.  It  is  doubtless  true  that 
there  are  cases  in  which  it  is  proper  for  courts  and  juries  to  defeat  a  formal 
certificate  of  acknowledgment;  but  this  is  not  one  of  them.  In  any  such  case 
the  evidence  in  contradiction  of  the  facts  set  forth  in  the  certificate  should  be 
of  the  clearest  and  most  satisfactory  character;  it  should  be  above  suspicion; 
it  should,  of  course,  be  consistent  with  itself,  and  free  from  contradictions; 
and  it  should  be  intrinsically  probable.  It  should  be  so  persuasive  in  its 
character  that  the  judicial  mind  can  rest  upon  it  with  the  conviction  that  the 
ends  of  justice  will  be  subserved  by  giving  it  effect  as  the  basis  of  a  decree. 
In  all  of  these  respects  we  feel  that  the  evidence  in  the  present  case  is  gravely 
deficient.  It  is  scarcely  possible  to  imagine  that  a  child  of  eight  years  could 
receive  impressions,  positive,  definite,  and  fixed,  of  an  event  such  as  this,  in 
which  he  could  have  no  interest,  and  which  he  certainly  could  not  under* 
stand.  The  impressions  of  childhood  as  to  matters  of  business  detail  are  of 
the  most  fleeting,  evanescent,  and  imperfect  eharacter.  Surely  it  would  be 
dangerous  to  permit  important  muniments  of  title,  regular,  complete,  and  in 
due  form  upon  their  face,  to  be  swept  away  by  that  kind  of  testimony,  when 
a  mere  momentary  inattention  or  a  slight  lapse  of  memory  may  fully  account 
for  the  supposed  omission  of  a  formal  ceremony.  Especially  does  this  feel- 
ing prevail  when  it  is  considered  that  the  witness  was  the  grandchild  of  the 
defendant,  maintained,  nourished,  educated  by  her  from  his  infancy,  living 
with  her  always,  and  no  doubt  at  all  times  the  object  of  her  constant  affection 
and  protecting  care.  While  the  case  may  be  one  of  hardship  for  the  defend- 
ant, we  cannot  sacrifice  the  interests  of  justice  to  a  mere  sentiment  of  com- 
passion. We  feel  it  to  be  our  duty  to  say  that  we  cannot  sustain  the  decision 
of  the  learned  court  below,  either  in  the  conclusions  of  fact  or  law  which  are 
expressed  in  the  decision.  We  sustain  the  sixth,  seventh,  eighth,  sixteenth, 
seventeenth,  nineteenth,  and  twenty-first  assignments  of  error.  We  do  not 
sustain  the  twentieth  assignment,  because  the  conclusion  does  not  necessarily 
follow  from  the  one  premise  stated  in  the  point.  Judgment  reversed,  and 
procedendo  awarded. 
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Hu£Y  V,  Gahlenbeck. 

{Suiyreme  Cowrt  of  Pennsylvav/Ui,    October  1, 1888.) 

Nboliobkoe— What  Constitutes. 

PlainUfl,  while  lawfully  in  defendant's  warehouse,  fell  into  an  elevator  shaft 
Which  he  knew  of,  and  could  have  avoided.  He  testified  that,  when  near  the  ele- 
vator, something,  he  knew  not  what,  fell  and  struck  him,  and  he  fell  upon  hia  badk. 
He  saw  nothing,  and  no  witness  saw  anything  out  of  place.  There  was  no  evi- 
dence that  the  articles  there  were  improperly  pued,  nor  that  any  of  them  had  fallen. 
Held,  that  defendant  was  not  liable  for  the  injuries. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Action  by  August  Gahlenbeck  against  William  G.  Huey  for  personal  in- 
juries aUeged  to  have  resulted  from  defendant's  negligence.  Judgment  was 
entered  on  a  verdict  for  plaintiff,  and  defendant  brings  error. 

Walter  J.  Budd  and  John  Q.  Johnson,  for  plaintiff  in  error.  A.  8.  X. 
Shields,*  for  defendant  in  error. 

Paxson,  J  The  fifth  assignment  of  error  raises  the  only  question  I  pro- 
pose to  discuss  in  this  case.  The  defendants  fifth  point  called  upon  the  court 
to  instruct  the  jury  that,  "under  the  facts  proved  in  this  case,  the  verdict 
should  be  for  defendant."  The  court  refused  to  affirm  this  point.  The  re- 
sult was  a  verdict  against  the  defendant  for  $2,000.  without  a  particle  of 
proof  to  convict  him  of  negligence.  The  defendant  below  had  a  plaoe  of 
business  where  merchandi3e  and  other  property  are  received  for  storage  pur- 
poses. The  plaintiff  had  a  number  of  boxes  and  trunks  there  on  storage. 
On  the  morning  of  August  10,  1885,  the  plaintiff  called  at  said 'warehouse  t6 
get  one  of  his  trunks.  He  was  invited  into  the  warehouse  to  point  it  out. 
Ue  followed  William  H.  Huey,  a  clerk  of  defendant,  into  the  warehouse  for 
that  purpose.  While  so  engaged  the  plaintiff  fell  down  the  elevator  hole  into 
the  cellar,  and  was  injured.  About  this  there  can  be  no  dispute,  as  he  was 
found  there,  in  an  injured  state,  and  taken  to  the  German  Hospital.  If  this 
were  all,  the  plaintiff  would  have  no  cause  of  action,  as  he  knew  of  the  ele- 
vator, and  could  and  should  have  avoided  it.  But  the  plaintiff  alleges,  and  so 
testified  upon  the  trial  below,  that  he  Wiis  injured  by  something  falling  upon 
him.  He  said:  "I  eaw  the  elevator  when  I  went  into  the  back  part  of  the 
place,  and  when  I  got  near  to  the  elevator  something  came  down  and  struck 
me.  and  scraped  my  face,  and  X  fell  down  upon  my  back."  The  witness  was 
not  able  to  say  what  it  was  that  struck  him.  He  did  not  see  anything,  nor  did 
any  other  witness  notice  an  article  of  any  kind  in  the  building  out  of  place. 
There  was  no  evidence  that  the  boxes  and  parcels  with  which  the  place  was 
filled  had  not  been  piled  up  with  proper  care,  or  that  any  one  of  them  had  fallen 
down.  There  was  not  a  scintilla  of  proof  that  the  defendant  had  been  guilty 
of  any  negligence.  There  was  absolutely  nothing  beyond  the  fact  that  the 
plaintiff  was  lawfully  in  the  defendant's  store,  and  while  there  was  injured 
by  something,  which  no  witness  saw  or  could  describe,  falling  upon  him. 
Was  this  sufficient  to  convict  the  defendant  of  negligence?  I  do  not  under- 
stand that  when  A.  is  lawfully  upon  the  premises  of  B.,  for  business  purposes 
or  otherwise,  that  B.  is  absolutely  liable  as  a  guarantor  for  the  safety  of  A. 
If  an  accident  occurs  to  the  latter  under  such  circumstances,  without  negli- 
gence on  the  part  of  B.,  I  am  unable  to  see  how,  under  any  rational  rule  of 
law,  B.  is  to  be  held  responsible.  The  case  of  Scott  v.  Docks  Co.,  3  Hurl.  & 
C.  596,  cited  in  Whart.  Neg.  at  p.  646,  and  relied  upon  by  tl^e  plaintiff  below, 
differs  from  this  in  an  essential  particular.  In  that  case  a  custom-house  of- 
ficer, visiting  a  store  upon  his  lawful  business,  was  injured  by  the  fall  of 
sugar  bags  from  a  loft  over  a  door  on  the  defendant's  premises.  No  explana- 
tion was  given  of  the  cause  of  the  occurrence.  The  fact  was,  however,  held 
evidence  of  negligence,  "as  such  a  passage-way  should  be  guarded  from  casa« 
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alties  tbat  cofulil  be  prerented  by  due  care."  It  will  be  observed  tbat  in  the 
case  cited  the  plaintiff  was  injured  by  a  bag  of  sugar  falling  upon  him.  If 
the  plaintiff  in  this  case  had  been  struck  by  one  of  the  boxes,  piled  up  in  the 
store*  falling  upon  him,  we  would  have  no  hesitation  in  saying  that  it  was 
evidence  that  the  boxes  had  been  piled  negligently.  Just  here  is  the  pinch  of 
the  plaintiff's  case.  He  cannot  say  what  strucli  him.  It  may  have  been  the 
act  of  some  one  not  in  the  employ  of  defendant;  possibly  a  mere  trespasser  on 
the  premises.  The  lilie  criticism  may  be  made  of  the  case  of  Briggs  v.  Oliver, 
4  Hurl.  &  C.  403,  and  others  cited  by  defendant  in  error.  The  nearest  ap- 
proach to  the  case  in  hand  is  Railroad  Co,  v.  Rosenztoeig,  113  Pa*  St.  519,  6 
Atl,  Rep.  545.  In  that  case  the  plaintiff  could  not  say  wluit  struck  him.  He 
could  des^ril^e  certain  things  around  him  which  might  have  done  so,  and  he 
was  allowed  to  recover  a  verdict  of  $48,750.  That  case  certainly  went  much 
further  than  any  other  in  this  country  or  in  England  in  the  line  of  allowing  a 
recovery  without  evidence.  It  was  heard  in  the  absence  of  two  of  the  members 
of  the  court,  and  those  that  sat  were  not  unanimous.  We  are  not  disposed  to 
go  any  further  in  that  direction,  or  to  follow  it  to  the  extreme  length  now 
asked  of  us,  but  we  will  allow  it  to  stand  upon  its  own  facts.  Aside  from 
this  case,  I  know  of  no  well-considered  case  that  will  sustain  the  one  in  hand. 
The  mere  fact  that  something  fell  on  the  plaintiff's  head,  without  more,  is  not 
evidence  of  negligence  on  the  part  of  the  defendant.  He  cannot  be  convicted 
of  negligence,  and  compelled  to  pay  a  large  sum  of  money  without  proof.  We 
are  not  prepared  to  sustain  the  doctrine  that  the  owner  of  property  is  liable 
for  every  injury  that  may  occur  to  another  therein  or  thereon,  in  the  absence 
of  any  evidence  that  such  injury  was  the  result  of  the  negligence  of  the  owner. 
We  are  of  opinion  that  the  defendant's  fiith  point  should  have  been  affirmed. 
Judgment  reversed. 

(la  Pa.  St.  281)  — — 

Baizlet  «.  The  Opobilla  et  ah 
(JSv/prenie  Court  of  Pennsylvania.    October  1, 18S8.) 

KABinXB  IiIBH8---STATB  StaTUTBS— JURISDIOTIOK— StATB  CoTTRTS. 

In  proceedings  by  attachment  under  act  Fa.  June  18, 1886,  giving  to  mechanics 
and  material-men  a  lien  against  vessels,  the  answer  averred  a  oontraot  with  third 
persons  to  build  and  complete  the  vessel ;  that  the  alleged  work  and  materials  were 
furnished  on  their  order  and  credit;  that,  in  order  more  conveniently  to  complete 
their  contract,  they  brought  the  hull  to  Philadelphia,  where,  as  the  Ubel  alleged, 
the  labor  and  materials  were  furnished.  The  verdict  was  for  libelants,  and,  on  mo- 
tion in  arrest,  heldy  that  though  the  libel  did  not  aUege  tbat  the  vessel  was  a  new 
one  in  course  of  construction  and  equipment,  preparatory  to  the  first  voyage,  that 
fact  sufficiently  appeared  from  the  answer  and  verdict;  and  that,  therefore,  the 
record  showed  a  contract  cognizable  by  state  laws  and  state  courts,  and  not  a  mari- 
time contract,  within  the  exclusive  jurisdiction  of  the  federal  courts. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Libel  in  rem  by  John  Baizley  against  the  brig  Odorilla,  under  the  act  of 
June  13»  1836»  giving  mechanics  and  material-men  a  lien  against  vessels. 
There  was  a  verdict  for  libelants,  and  respondents  moved  for  a  new  trial  and 
in  arrest  of  judgment. ,  The  court  below  discharged  the  rule  for  new  trial, 
but  arrested  the  judgment,  and  libelant  brings  error. 

Jo7m  A,  Scanlan  and  Henry  R.  Edmunds^  for  plaintiff  in  error.  Flanders 
4&  Fugh,  for  defendants  in  error. 

Stebseit,  J.  In  this  proceeding  by  attachment,  under  the  act  of  June 
13, 1836,  giving  to  mechanics  and  material-men  a  lien  against  vessels  built, 
repaired,  or  fitted  within  this  commonwealth,  the  issues  of  fact  presented  by 
the  pleadings  were  tried  by  jury,  and  verdict  for  $1,420.74  rendered  in  favor 
of  plaintiff.  Defendants  thereupon  moved  for  a  new  trial  and  in  arrest  of 
judgment..  The  joint  reasons  tliat  were  filed  purport  to  be  in  support  of  both 
motions,  but  in  fact  they  appear  to  have  little  or  no  bearing  on  the  motion  in 
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arrest  of  Judgment.  The  rule  for  new  trial  was  discharged,  and  the  motion 
in  arrest  of  judgment  was  sustained.  In  the  absence  of  an  opinion,  or  any- 
thing to  indicate  the  ground  on  which  the  court  acted,  we  are  at  a  loss  to  un- 
derstand why  the  judgment  was  arrested;  but  it  must  be  presumed  the 
learned  judge  thought  there  was  enough  on  the  face  of  the  record  to  show 
that  plain tiflt  was  not  entitled  to  judgment.  The  sole  question  is  whether  he 
erred  In  that  conclusion.  The  libel,  as  amended,  is  in  the  usual  form,  under 
the  act,  setting  forth  "that  on  or  about  Janufiry  27, 1874,  and  during  a  period 
of  five  months  preceding,  at  the  port  of  Pliiladelphia,  libelant,  at  the  instance 
and  request  of  one  Capt.  Holland,  master  and  managing  owner  of  the  vessel, 

*  *  *  furnished  materials  and  performed  work  and  labor  in  the  repair- 
ing, fitting,  furnishing,  and  equipping  of  the  brig  Odorilla,  of  Philadelphia, 

*  ♦  *  then  lying  at  a  wharf  at  Philadelphia,  aforesaid,  where  she  still  re- 
mains, not  having  proceeded  on  her  voyage  next  after  or  since  the  work  done 
and  materials  furnished  as  aforesaid,"  with  bill  of  particulars,  etc.,  amount- 
ing in  all  to  $1,496.77;  and  praying. attachment,  condemnation,  and  sale  of 
the  vessel.  Respondents  filed  an  answer,  traversing  some  of  the  allegations 
of  fact,  making  independent  averments,  etc.,  in  which  they  state  they  are  "all 
of  the  city  of  Philadelphia,  were  the  sole  and  exclusive  owners  of  the  vessel 
at  the  time  said  work  and  materials  are  alleged  to  have  been  done  and  fur- 
nished; that  neither  the  owners  nor  the  master  ordered  said  labor  and  ma- 
terials, nor  was  said  vessel,  at  the  time  a  portion  of  said  work  and  material 
was  alleged  to  have  been  done  and  furnished,  within  the  commonwealth." 
They  further  aver  that  they  contracted  with  Worden  &  Evans,  of  Delaware, 
to  build  and  complete  said  vessel,  for  $22,000;  "that  the  alleged  work  and 
materials  was  done  and  furnished  on  the  order  and  credit  of  said  contractors; 
that  said  vessel  was  built  in  the  state  of  Delaware,  but,  in  order  more  con- 
veniently to  complete  their  contract,  the  contractors  brought  the  hull  of  the 
vessel  to  Philadelphia;"  "that  by  reason  of  the  premises  it  doth  not  pertain  to 
this  honorable  court,  nor  is  it  within  the  jurisdiction  of  the  court,  to  enforce 
the  claim  of  libelant,  nor  call  respondent's  ship  to  judgment  in  respect 
thereto."  To  that  answer  there  was  a  general  replication,  and  issue  was 
joined  to  be  tried  by  jury.  The  questions  of  fact  thus  put  in  issue  by  the 
pleadings,  so  far  as  they  are  material  to  plaintiff's  case,  were  decided  in  his 
favor  by  the  verdict.  Prima  facie  he  was  entitled  to  judgment,  and  the  only 
question  presented  for  our  consideration  is  whether  the  court  erred  in  arrest- 
ing the  judgment.  It  undoubtedly  did,  unless  the  record  presents  a  maritime 
case,  in  which  the  United  IStates  court  had  exclusive  jurisdiction.  It^is  not 
distinctly  averred  in  the  libel  that  the  brig  in  question  was  a  new  vessel  in 
course  of  construction,  completion,  and  equipment  preparatory  to  her  first 
voyage;  but  any  doubt  that  might  otherwise  exist  as  to  those  facts  is  dispelled 
by  the  averment  in  the  answer  above  quoted,  to  the  e^iTect  that  the  new  hull 
of  the  vessel  was  brought  to  Philadelphia  for  the  purpose  of  more  conven- 
iently completing  and  equipping  her.  Taking  the  libel  and  answer  together, 
and  bearing  in  mind  that  such  questions  of  fact  as  were  put  in  issue  by  the 
pleadings  have  been  settled  by  the  verdict  in  favor  of  plaintiff,  the  record  ap- 
pears to  present  a  case  that  is  clearly  within  the  purview  of  the  act  of  assem- 
Dly,  and  not  within  the  exclusive  jurisdiction  of  the  federal  courts.  The  dis- 
tinction appears  to  be  recognized  in  the  following,  among  other,  cabes:  Fen-y 
Co.  V.  Beers,  20  How.  393;  Koach  v.  Chapman,  22  How.  129;  Edwards  v. 
Elliott,  21  Wall.  532.  In  the  latter  it  was  held  that  a  maritime  contract  does 
hot  arise  on  an  agreement  to  furnish  materials  for  the  purpose  of  building  a 
ship;  and,  in  respect  of  such  contracts,  it  is  competent  for  the  states  to  create 
such  liens  as  their  legislatures  may  deem  just  and  expedient,  not  amounting 
to  a  regulation  of  commerce;  and  to  enact  reasonable  rules  and  regulations, 
prescribing  the  mode  of  their  enforcement,  if  not  inconsistent  withtiie  exclu. 
sive  jurisdiction  of  the  admiralty  courts.    As  tlie  record  stands,  plaintiff  wa 
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entitled' to  judgment  on  the  verdict  in  hii^  fovor.  '  Judgment  l^yers^,  and 
judgment  on  tlie  verdict  in  favoc  of  plaintiff  for  81,420.749  with  interest  from 
22d  March,  1887»  the  date  of  verdict,  and  costs. 


im  Pa.  St.  225) 

Bell,  City  Treasurer,  «•  Mahn. 

iSupreme  Court  of  Pennsylvania.    October  1, 1888.^ 

Thvaters  and  Shows— Lioenss— Operas. 

Ad  opera  is  a  ^^ theatrical  exhibition,  **  within  the  meaning  of  act  Pa.  April  IS, 
1845,  (r.  L.  583,)  and  subsequent  acts,  providing  for  licenses  for  theatrical  exhibi- 
tions, circus  performances,  and  menageries. 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Case  stated,  on  which  Frank  F.  Bell,  treasurer  of  the  city  of  Philadelphia,  to 
the  use  of  the  commonwealth,  seeks  to  recover  of  H.  B.  Mahn  for  a  license  for 
the  exhibition  of  operas.  The  first  clause  of  section  2  of  the  act  of  April  16, 
1845,  (P.  L.  533,)  provides  "that  no  theatrical  exhibition,  or  exhibitions  of 
circus  performances,  or  menageries,  shall  hereafter  be  allowed  in  this  com- 
monwealth without  a  license  from  the  state;  and  the  treasurer  of  any  county 
shall  have  authority  to  grant  licenses,  under  his  hand  and  the  seal  of  the 
proper  county^  for  such  exhibition,  on  the  payment  of  the  following  sums. 
*  *  ♦"  There  are  subsequent  statutes  relating  to  the  same  subject.  Judg- 
ment was  entered  for  defendant,  and  plaintiff  brings  error. 

/.  B.  Anderson  and  Joseph  L,  Cavetif  for  plaintiff  in  error.  John  Dolman^ 
for  defendant  in  error. 

Clark,  J.  Although  the  facts  are  somewhat  meagerly  presented  in  the 
case  stated,  the  single  question  sought  to  be  raised  for  the  determination  of 
this  court  is  whether  or  not  the  peri'ormance  of  an  opera  may  be  properly  re- 
garded as  a  theatrical  exhibition,  within  the  meaning  of  the  act  of  16th  April, 
1845,  (P.  L.  533,)  and  other  acts  of  assembly  subsequent  thereto,  providing 
that  no  "theatrical  exhibition"  shall  be  allowed  in  this  state  without  a  license 
first  had  and  obtained,  fixing  the  price  of  such  license,  and  providing  for  the 
manner  in  which  it  may  be  obtained.  A  theater,  among  the  ancients,  was  an 
edifice  in  which  spectacles  or  shows  were  exhibited  for  the  amusement  of  the 
spectators;  but  in  modern  times  a  theater  is  a  house  for  the  exhibition  of  dra- 
matic performances .  A  the^itrical  exhibition  m  ust  be  either  such  as  pertai  n s  to 
a  theater  or  to  the  drama,  for  the  representation  of  which  the  theater  is  designed. 
Webster.  A  drama  is  a  story  represented  by  action.  The  representation  is 
as  if  the  real  persons  were  introduced  and  employed  in  the  action  itself.  It  is 
ordinarily  designed  to  be  spoken,  but  it  may  be  r^resented  in  pantomime, 
when  the  actors  use  gesticulation,  sometimes  in  the  form  of  the  ballet,  but  do 
not  speak;  or  in  opera,  where  music  takes  the  place  of  poetry  and  of  ordinary 
speech,  and  the  dramatic  treatment  is  essentially  different  from  either.  An 
"opera"  is  defined:  "A  musical  drama,  consisting  of  airs,  choruses,  recita- 
tions, etc.,  enriched  with  magnificent  scenery,  machinery,  and  other  decora- 
tions, and  represent!  ng  some  passionate  action. "  Webster.  The  spoken  drama, 
therefore,  and  the  opera,  agree  in  the  method  or  manner  which  is  essential  to 
the  dramatic  art,  viz. ,  imitation  in  the  way  of  action.  In  the  former,  it  is  true, 
the  actor  observes  the  rules  of  rhetoric  and  of  oratory,  and  follows  the  special 
laws  of  dramatic  delivery;  while  in  the  latter  he  employs  the  power  of  music, 
both  vocal  and  instrumental,  as  a  medium  of  artistic  and  passionate  expres- 
sion,— music,  however,  which  is  not  arranged  with  reference  mainly  to  its 
melodic  interest,  but  in  such  form  as  to  express,  not  only  the  words,  but  the 
thoughts,  emotions,  and  passions  of  the  mind,  such  as  joy,  grief,  hope,  de- 
spair, etc.,  which  the  idea  or  conception  of  the  play  may  involve.  The  word* 
setting,  the  orchestrazation,  the  musical  intervals,  and  the  composition  gen- 
erally, are  all  arranged  to  serve  the  exigency  of  the  passing  sentiment,  and  to 
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turn  the  subject  of  the  story  into  this  action  of  the  play.  In  short,  the  opera 
is  composed  with  special  reference  to  the  declamatory^  power  of  music. 

It  is  contended,  on  part  of  the  defendant,  that  the  essential  element  of  the 
opera  is  music;  and  of  the  drama,  plot  and  action,  dialogue,  and  declamation; 
that  the  music  of  a  modern  opera  is  not  simply  an  accessory  to  the  play;  that 
the  libretto  is  but  a  peg  on  which  to  hang  the  music;  that  an  opera  is  essen* 
tialiy  a  musical  work,  and  its  performance  cannot  be  called  a  dramatic  rep« 
resentation,  and  in  that  sense  a  theatrical  exhibition.  A  quotation  from 
Zell's  Encyclopedia,  to  this  effect,  is  given  in  support  of  this  contention. 
While  this  may  be  true  as  to  the  works  of  some  of  the  composers  of  opera 
music,  or  as  to  individual  selections  from  them,  it  is  certainly  not  the  general 
principle  upon  which  this  particular  head  of  musictil  cofuposition  proceeds.  In 
the  recent  American  reprint  of  the  EncyclopsBdia  Britannica  we  find  it  stated, 
as  the  general  and  well-recognized  principle  of  ihfi  opera,  that  *'tbe  exigencies 
of  the  action  and  the  requirements  of  the  text  should  rule  the  musical  designs 
in  a  lyrical  drama;  and  that  the  instrumental  portions  of  the  composition 
should,  quite  as  much  as  those  assigned  to  voices,  illustrate  the  progress  of 
the  scene  and  the  significance  of  the  words."  This  principle,  which  ia  said 
to  have  been  anticipated  by  Montaverde  as  early  as  1607  in  his  opera  of  Ari- 
anna,  was  recognized  and  followed  a  century  and  a  half  later  in  the  works  of 
Bitter  von  Gluck,  and  is  the  governing  principle  in  all  the  musical  composi« 
tions  of  the  late  Richard  Wagner,  designed  for  the  opera.  ''Such,"  says  the 
Britannica,  referring  to  this  fundamental  principle,  "must  be  the  true  faith 
of  the  operatic  composer.  It  has  again  and  again  been  opposed  by  the  super- 
stitious that  feats  of  vocal  agility,  and  other  snares  for  popular  applause,  were 
lawful  elements  of  dramatic  effect;  but  it  has  ever  inspired  the  thoughts  of 
the  greatest  artists,  and  revealed  itself  in  thei^  work,  and  no  one  writer  more 
than  another  can  claim  to  have  devised,  or  to  have  first  acted  upon,  this  nat- 
ural creed."  The  opera  is  essentially  and  in  every  point  of  view  a  dramatic 
composition,  and  its  representation  a  dramatic  exhibition.  It  is  a  matter  of 
common  knowledge  that  some  of  the  most  famous  dramatic  characters  of  mod- 
em times  have  developed  their  exquisite  powers  upon  the  operatic  stage.  It 
may,  of  course,  be  conceded  that  music  is  in  some  sense  an  essential  element 
in  the  opera.  In  this  respect  it  is  distinguished  from  the  spoken  drama,  but 
the  fundamental  and  really  essential  element  of  both  is  action.  The  opera- 
house  and  the  theater  alike  comprehend  the  stage,  proscenium  boxes,  orches- 
tra, pit  or  parquet,  and  the  galleries.  The  scenic  representation  is  of  the 
same  general  character,  and  the  stage  machinery  and  decorations  of  the  same 
order.  The  ordinary  theater  is  adapted  to  the  performance  of  the  opera,  and 
it  is  well  known  that  this  foim  of  exhibition,  especially  of  the  light  opera  and 
the  opera  comique,  rendered  ''partly  in  song  and  partly  in  dialogue,"  forms 
in  these  days  a  prominent  feature  of  theater  work.  Therefore,  whether  the 
term  "theatrical"  in  the  act  of  1845  be  deemed  a  qualification  of  the  scenic  rep- 
resentation, or  of  the  house  and  its  adaptations,  in  which  it  may  be  effectively 
given,  the  opera  would  seem  to  be  embraced  within  its  meaning. 

The  legislature  having  determined  ns  to  the  propriety  and  policy  of  requir- 
ing a  license  fee  for  all  theatrical  exhibitions,  it  would  be  difficult  to  state  any 
reasonable  ground  for  a  distinction  between  the  spoken  and  the  lyrical  drama 
whicli  would  justify  the  exaction  of  a  license  fee  from  one  and  the  exemption 
of  the  other.  They  are  exhibitions  of  the  same  general  character,  and  there 
is  no  reason  why  one  should  bear  the  public  burden  more  than  the  other. 
Both  are  places  of  popular  amusement,  and  both  collect  large  assemblages  of 
the  people,  and  require  additional  police  protection.  These  considerations  are 
proper  in  determining  the  intent  of  the  legislature.  It  may  be  that  in  the 
discussion  of  tliis  case  we  have  gone  out  of  the  record  somewhat.  In  this  we 
have  followed  the  example. of  the  learned  and  able  counsel  in  the  arguments 
which  they  have  submitted.    We  have  passed  upon  the  question,  however. 
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which  was  Bought  to  be  raised,  and  this  is  doubtless  what  was  desired.  We 
are  of  opinion  that  the  court  erred  in  entering  judgment  for  the  defendant  on 
the  case  stated.  The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  for  the  plaintiff  in  the  sum  of  $500  and  costs. 


(la  Pa.  St.  206) 

Appeal  of  Mifflin. 
{Supreme  Ccurt  of  PennsyVvaniou    October  1, 1888.) 

WnXS— CJOKSTRUOTION— CONDITIONiX  BSTATBS— PbEPBTUITUIS. 

A  deed  limiting  an  estate  to  the  grantee  for  life,  with  a  general  power  of  appoint- 
ment, and  also  a  power  to  sell  and  convey  an  absolute  estate,  vests  in  the  grantee 
power  to  convert  the  conditional  into  an  absolute  interest ;  and  in  applying  the  rule 
against  perpetuities  to  the  wiU  of  the  grantee,  he  is  t«  be  regarded  as  having  held 
the  absolute  estate,  though  he  did  not  exercise  the  power  of  sale. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Bill  in  equity  for  a  partition  and  account,  filed  by  William  Mifflin,  the  ap- 
pellant, against  James  Mifflin,  substituted  trustee  under  the  will  of  Sarah  L. 
Mifflin,  J.  Sergeant  Price,  trustee  under  the  will  of  James  L.  Mifflin,  Theresa 
W.  Mifflin,  James  Mifflin,  Dorothea  Theresa  Frohock,  (formerly  Mifflin*)  and 
Thomas  Mifflin.  All  parties  claimed  under  the  will  of  Sarah  L.  Mifflin,  de- 
ceased. The  limitations  contained  in  the  deed  by  which  said  Sarah  L.  Mifflin 
derived  title  to  part  of  the  property  in  question  were  as  follows:  In  truist  for 
the  sole  and  separate  use  of  Sarah  Mifflin  for  life,  and  after  her  death,  "in 
trust  for  the  uses,  intents,  and  purposes,  and  for  such  estate  and  estates  as 
she,  the  said  Sarah  Mifflin,  by  her  last  will  and  testament,  or  any  writing  pur- 
porting to  be  her  last  will  and  testament,  shall  order,  direct,  and  appoint/' 
and,  in  default  of  such  appointment,  in  trust  for  the  use  of  her  surviving 
children,  and  their  issue:  ''Provided,  always,  nevertheless,  that  if  the  said 
Sarah  Mifflin  shall  at  any  time  during  her  natural  life  choose  to  sell  and  dis- 
pose of  the  same  premises,  with  the  appurtenances,  and  by  any  writing  under 
her  hand  order  and  direct  the  same  to  be  absolutely  sold  and  disposed  of  in 
fee-simple,  and  so  conveited  into  personal  estate  for  her  use,  then  in  trust  to 
sell  and  dispose  of  the  same  absolutely  in  fee-simple  to  any  person  or  persons, 
either  at  public  or  private  sale,  for  the  best  price  or  prices  that  can  beobtained 
therefor,  and  by  proper  deed  or  deeds,  conveyances,  or  assurances  in  the  law, 
to  be  duly  executed,  acknowledged,  and  perfected,  to  grant,  bargain,  sell,  and 
convey  all  the  said  abovenlescribed  premises,  with  the  appurtenances,  to  the 
purchaser  or  purchasers  thereof,  his,  her,  or  their  assigns  forever,  free  from  all 
trusts."  And  there  was  also  a  further  power  to  mortgage.  The  limitations 
of  the  other  deed  were  as  follows:  In  trust,  during  the  natural  life  of  Sarah 
Mifflin,  to  permit  the  said  Sarah  Mifflin  to  receive  the  profits  for  her  sole  and 
separate  use,  free  from  coverture,  etc.,  and  from  and  after  her  death,  "to  and 
for  such  person  or  persons  and  for  such  uses  and  estates  as  she,  the  said  Sarah 
Mifflin,  notwithstanding  her  coverture,  by  any  deed  or  writing  under  her 
hand  and  seal  attested  by  two  or  more  credible  subscribing  witnesses,  or  by 
her  last  will  and  testament,  or  by  any  writing  purporting  to  be  her  last  will 
and  testament,  to  be  signed  and  attested  as  aforesaid,  shall  or  may  direct, 
limit,  or  appoint."  In  default  of  appointment,  to  the  use  of  her  surviving 
children.  In  default  of  children,  to  the  right  heirs  of  Sarah  Mifflin:  "Pro- 
vided, always,  nevertheless,  that  it  shall  or  may  be  lawful  to  and  for  the  said 
Sarah  Mifflin,  notwithstanding  her  coverture,  and  whether  she  be  covert  or 
sole,  to  mortgage  the  aforesaid  premises  for  securing  the  repayment  of  any 
moneys  to  be  borrowed  by  her,  with  interest  for  the  same,  and  to  contract  or 
agree  with  any  person  or  persons  for  the  sale  or  purchase  of  the  premises,  and 
by  deed  or  deeds  of  conveyance  to  grant  or  convey  the  same  to  the  purchaser 
or  purchasers  thereof  in  fee-simple.  And  the  moneys  so  to  be  borrowed  or 
arising  from  the  sale  of  the  premises  to  receive,  appropriate,  and  apply  in 
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such  \fsLj  and  manner  as  she  may  see  fit.**  Sarah  Mifflin  never  exercised  the 
powers  of  sale  contained  in  these  deeds.  She  did,  however,  by  will,  exercise 
her  powers  of  appointment  by  creating  estates  for  her  children  for  life,  with 
remainder  to  their  issue;  with  remainder  to  the  uses  of  their  appointment ; 
with  remainder  to  the  issue  of  her  children;  with  cross- remainders  over;  and 
with  ulterior  limitations.  The  complainant  was  not  born  until  after  the  deeds 
creating  the  power  were  executed.  The  master  applied  the  rule  for  testing 
the  validity  of  the  e^cercise  of  powers  of  appoiittment,  viz.,  that  the  limita- 
tions made  by  the  donee  of  a  power  were  to  be  written  into  the  instrument 
creating  the  power,  and  held  that  Mrs.  Mifflin's  will  trangressed  the  rule 
against  perpetuities  by  limiting  estates  which  would  not  be  valid  under  the 
original  deeds  creating  the  powera,  viz.,  among  others,  limiting  a  life^estate 
to  the  complainant,  who  was  not  born  when  those  deeds  were  executed,  lim- 
iting estates  over  to  the  complainant's  appointees,  and  in  defatult  thereof  to 
the  complainant's  children;  and  that  the  etfect  of  the  limitations  made  by  Mrs. 
Mifflin  would  be  that,  as  she  was  never  seized  of  a  fee-simple,  a  succession  of 
life-estates  could  be  created  indefinitely,  and  limitations  could  be  and  were 
made  to  the  unborn  children  of  unborn  persons.  The  court  below  reversed 
the  master,  and  held  that  the  rule  of  -testing  the  validity  of  the  powers  by 
writing  them  into  the  instrument  creating  the  power  did  not  apply,  because 
Mrs.  Mifflin  possessed  other  powers  which  she  did  not  exercise,  and  which»if 
she  had  exercised,  would  have  enabled  her  to  have  conveyed  a  fee-simple,  and 
the  court  therefore  treated  the  case  as  a  disposition  made  by  an  owner  seized 
of  a  fee-simple  estate. 

JR.  Mason  Lisle,  A.  T.  ^reedley,  and  Wm.  Henry  Ratble,  for  appellant.  J. 
B.  Toionsend  and  Geo.  W.  BidcUe,  for  appellees. 

Green,  J.  If  the  element  of  indestructibility  of  the  estate  of  the  person 
who,  for  the  time  being,  is  entitled  to  the  property,  subject  to  the  future  lim- 
itation, is  an  essential  in  the  definition  of  a  perpetuity,  the  decision  of  the  court 
below  is  right.  In  at  least  two  instances  this  court  has  approved  a  definition 
which  does  include  that  element.  Thus,  in  Hilly ard  v.  Miller,  10  Pa.  St.  334, 
Chief  Justice  Gi£SOK  said:  "A  perfect  definition  of  a  perpetuity  has  not  been 
given,  and  the  nearest  approach  to  it  is  found  in  Lewis,  Perp.  c.  12,  where  it 
is  said  to  be  a  future  limitation,  whether  executory  or  by  way  of  remainder, 
and  of  real  or  personal  property,  which  is  not  to  vest  till  after  the  expiration 
of,  or  which  will  not  necessarily  vest  within,  the  period  prescribed  by  law  for 
the  creation  of  future  estates,  and  which  is  not  destructible  by  tlie  person  for 
the  time  being  entitled  to  the  property,  subject  to  the  future  limiUdion,  ex- 
cept with  the  concurrence  of  the  person  interested  in  the  contingent  event." 
The  same  judge,  in  the  san^e  opinion,  said:  '*It  was  the  indestructibility,  not 
only  of  springing  and  shifting  uses  and  of  executory  devises,  but  also  of  fut- 
ure trusts,  which  forced  upon  the  judges  the  rule  against  perpetuities  in  or- 
der to  set  bounds  to  the  remoteness  of  not  only  legal  but  equitable  limitations, 
and  it  acts  upon  perpetuities  whenever  they  appear,  except  in  conveyances  in 
mortmain,  or  to  charitable  uses. "  In  Smith's  Appeal,  88  Pa.  St.  495,  the  fore- 
going extract,  containing  the  definition  by  Lewis,  was  repeated  by  our  brother 
Paxson  in  the  course  of  the  opinion  which  was  delivered  by  him.  In  the 
definitions  given  by  other  text  writers  the  same  idea  is  expressed.  Gray,  in  his 
work  on  the  Rule  Against  Perpetuities,  in  section  140,  and  those  which  fol- 
low, clearly  points  out  that  a  perpetuity  is  an  indestructible  and  inalienable 
interest  in  its  original  sense,  and  while  he  shows  that  it  has  another  or  artifi- 
cial meaning,  to-wit,  that  "it  is  an  interest  which  will  not  vest  till  a  remote 
period,"  yet,  in  all  his  illustrations,  he  shows  that  interests  which  were  de- 
structible were  not  perpetuities.  At  "section  203  he  says:  '*Thus,  a  future 
interest,  if  destructible  at  the  mere  pleasure  of  the  present  owner  of  the  prop- 
erty^  is  not  regarded  as  an  interest  at  all,  and  the  rule  does  not  oonoern  itself 
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with  it.  For  instanoe,  limitations  after  an  estate  tail  are  never  too  remote. 
The  present  tenant  in  tail  can  destroy  them  all  at  any  moment  by  docking 
the  entail."  Again,  at  section  448,  he  says:  "A  future  estate,  which  at  all 
times  until  it  vests  is  in  the  control  of  the  owner  of  the  preceding  estate,  is 
for  every  purpose  of  conveyanci  ng  a  present  estate,  and  is  therefore  not  obnox- 
ious to  the  rule  against  perpetuities."  Under  the  head  of  "Powers,"  at  sec? 
tion  477,  he  says:  "A  power  given  to  the  unborn  child  of  a  living  person  is 
too  remote;  that  is,  if  it  is  a  power  to  be  exercised  by  will  only,  or  a  special 
power  to  be  exercised  by  deed.  But  if  such  unborn  child  has  a  general  power 
to  appoint  by  deed,  he  has  the  absolute  control  exactly  aa  if  he  had  the  fee, 
since  he  can  at  once  appoint  to  himself.  Such  general  power  to  appoint  by 
deed  is  therefore  not  obnoxious  to  the  rule  against  perpetuities."  Citing 
Bray  v.  Hammersley,  3  Sim.  513.  Again,  at  section  524:  '*If  property  is 
given  to  A.,  for  life,  with  power  to  appoint  it  by  deed  or  will  to  whom  he 
pleases,  he  has  the  absolute  control  over  it.  There  is  in  truth  no  future  in- 
terest. The  life-tenant  can  deal  with  the  property  as  if  he  owned  it  in  fee. 
Therefore,  in  the  execution  of  such  a  power,  the  remoteness  of  an  appointment 
under  it  is  to  be  judged  from  the  point  of  time  of  its  exercise,  and  not  from 
the  time  of  its  creation."  Citing  a  numl>er  of  authorities,  Mr.  Lewis,  in  his 
work  on  Perpetuities,  on  page  488,  says:  "The  great  aim  of  the  law  against 
remoteness  is  secured  in  the  immediate  and  unrestrained  alienability  of  the 
property  by  means  of  the  power."  Farw,  Powers,  226,  says:  "The  rules 
against  perpetuities  apply  to  instruments  executing  powers  as  well  as  toother 
instruments;  but  there  is  an  important  distinction  between  general  and  par- 
ticular powers  in  this  respect.  The  donee  of  a  general  power  is  virtually  the 
absolute  owner  of  the  property  on  which  his  power  extends,  and  he  is  re* 
garded  as  absolute  owner  for  the  purpose  of  considering  the  application  of  the 
rule  against  perpetuities  to  him. "  In  Gray's  work,  at  section  5266^  the  author 
says:  "And  if  a  man,  who  has  a  vested  limited  interest  in  property,  has  the 
present,  unconditioned  right  to  turn  that  limited  interest  into  an  absolute  in- 
terest, and  thus  to  acquire  the  present,  unconditioned,  absolute  interest,  he  is 
regarded  by  the  rule  against  perpetuities  as  already  having  such  interest.  A 
tenant  in  tail  is  such  a  person.  A  life-tenant,  with  a  general  power  exercisi- 
ble  by  deed,  is  also  such  a  person.  To  this  extent  the  rule  sacrifices  form  to 
substance,  but  the  substance  must  be  there.  There  must  be  a  person  with  a 
vested  limited  interest,  who  has  the  immediate  right  to  become  the  present 
absolute  owner.  Such  is  not  the  case  when  a  life-tenant  has  a  power  which 
he  can  exercise  only  by  will.  The  general  rule  must  govern  unless  the  excep* 
tion  is  made  out,  and  the  exception  is  not  made  out  unless  there  be  a  present 
right  to  acquire  the  present  absolute  interest."  In  Lewis,  Perp.  at  page 484, 
the  author,  speaking  of  general  powers,  says:  "Of  this  kind  is  a  limitation  of 
property  to  such  uses  or  upon  such  trusts  as  A.  shall  appoint,  and  subject  to 
any  appointment  to  A.  in  fee,  or  to  B.  in  fee,  or  to  any  other  person  or  suc- 
cession of  persons  for  life,  in  tail,  in  fee,  or  otherwise.  In  such  cases,  as  the 
power  is  so  general  and  absolute  as  to  be  equivalent,  for  the  purposes  of  alien- 
ation, to  the  ownership  in  fee-simple,  an  appointment  under  it,  so  far  as  con- 
cerns the  proper  period  for  the  vesting  of  the  interests  thereby  conferred,  rests 
on  the  same  footing  with  an  original  conveyance.  Nor  is  there  any  greater 
tendency  to  a  perpetuity  in  a  general  power  of  appointment  over  property,  and 
the  possibility  of  the  exercise  of  such  power  in  opposition  to  the.  laws  of  re- 
moteness, than  in  a  simple,  absolute  riglit  of  ownership.  The  general  power 
authorizes  as  complete  and  as  immediate  a  disposition  of  the  property  as  could  . 
be  effected  were  the  donee  entitled  to  the  fee  or  absolute  interest;  and  it  is  of 
course  clear  that  such  a  power  may  be  exercised  by  the  donee  in  favor  of  him- 
self, and  as  regards  the  estate  limited,  in  default  of  appointment,  when  not 
given  to  the  donee  of  the  power,  there  can  be  no  necessity  to  consider  how  far 
a  perpetuity  may  be  created,  because,  although  that  estate  may  be  defeated  at 
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any  time  by  an  exercise  of  the  power,  yet  the  great  aim  of  the  laws  against 
remoteness  is  secured  in  the  immediate  and  unrestrained  alienability  :»!  Iha 
property  by  means  of  the  power.  It  may  be  true  that  any  alienation  of  the 
property  must  be  merely  and  simply  by  virtue  of  the  power,  and  that  the  ex- 
ercise of  such  power  must  take  effect  by  reference  to  the  deed  or  will  creating 
it,  and  so  far  a  necessity  may  seem  to  exist  for  restricting  the  donee  to  the  ap- 
pointment of  interests  which  would  have  been  good  if  limited  in  the  original 
will  or  settlement;  but  if  the  essence  of  a  perpetuity  be  wanting  in  the  nature 
of  the  power,  or,  rather,  if  the  scope  and  spirit  of  the  power  be  directly  ad  verse 
to  a  perpetuity,  it  seems  too  much  to  argue  that  it  will  not  authorize  limita- 
tions which  might  have  been  created  by  a  person  having  the  absolute  domin- 
ion, i,  e.,  such  limitations  as  will  necessarily  vest  within  lives  in  being  and 
twenty-one  years,  computed  from  the  time  at  which  they  are  raised." 

The  foregoing  views  are  undoubtedly  correct.  They  are  not  at  all  impeached 
by  text-writers  or  decisions.  In  our  opinion  they  control  this  case.  As  a 
matter  of  course,  if  Mi*s.  Mifflin  had  actually  executed  the  power  of  sale,  and 
caused  the  title  to  be  conveyed  to  herself  iu  fee-simple,  as  she  had  the  plain 
right  to  do,  the  limitations  of  her  will  would  have  to  be  determined  upon  their 
own  merits,  regarding  her  as  the  owner  in  fee,  and  disregarding  the  previous 
state  of  the  title.  But,  so  far  as  the  application  of  the  rule  against  perpetu- 
ities is  concerned,  the  situation  is  precisely  the  same  as  if  she  had  executed 
the  power,  for  the  question  is  whether  the  provision  of  the  original  deeds  of 
1813  and  1816  are  inoperative  because  of  the  rule  against  perpetuities.  They 
are,  if  they  create  in.ilienable  and  indestructible  estates  to  continue  longer  than 
the  prohibited  pt'dod.  But  the  estate  of  Mrs.  Mifflin  was  neither  inalienable 
nor  indestructible.  It  was  destructible  by  her  own  act.  It  was  entirely  within 
her  power  to  become  the  owner  in  fee-simple  of  the  estates  granted,  and  to 
totally  defeat  any  ulterior  limitations.  It  proves  nothing  to  say  she  did  not 
exercise  her  power,  and  ttierefore  the  situation  is  the  same  as  though  she  never 
had  the  power.  Fur  certain  purposes,  and  in  certain  cases*  that,  of  course,  is 
true;  but  in  considering  merely  the  application  of  the  rule  against  perpetuities 
it  is  not  true,  because  that  rule  requires  that  the  estates  in  question  should  be 
indestructible,  and  an  estate  which  can  be  destroyed  by  the  person  who  holds 
it  for  the  time  being  is  not  indestructible.  We  do  not  think  it  necessary  to 
follow  the  learned  counsel  on  both  sides  through  the  very  able  and  interesting 
discussions  contained  in  their  paper  books.  We  will  say,  however,  that  Smithes 
Appeal,  88  Fa.  St.  492,  dues  not  control  this  case*  Mrs.  Smith  had  only  a  lim- 
ited power  of  appointment  by  will,  which,  of  course,  could  only  operate  after 
her  death.  She  could  in  no  manner  acq  uire  the  t  itle  herself,  and  her  estate  was 
an  indestructible  one,  whereas  Mrs.  Mifflin's  estate  was  destructible,  beyond 
all  question.  In  oux  opinion  the  learned  court  below  was  right  in  the  view 
taken  of  Mrs*  Mifflin's  estate,  and  therefore  the  decree  is  affirmed,  and  appeal 
dismissed,  at  the  cost  of  the  appellant. 
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(«0  N.  J.  L..  616) 

6TATB  (Penwarden,  Frosecutor)  v.  Borottoh  Commission. 
{Supreme  Court  of  New  Jersey.    October  22, 1888.} 

Municipal  CJobporations— Street  Assessments— Lien. 

By  the  provisions  of  the  act  of  1886  (P.  L.  251)  a  lien  can  be  imposed  npon  land 
in  front  of  wMch  a  street  improyement  is  executed  only  when  the  specific  improve- 
ment is  required  to  be  done  by  an  ordinanoe,  and  not  by  resolution. 

{Syllabus  by  the  Court.) 

On  certiorari. 

This  is  a  writ  of  certiorari  bringing  up  a  certain  assessment  levied  upon 
the  lot  of  Cteorge  W.  Penwarden,  in  the  borough  of  Dunellen  in  the  county 
of  Middlesex.  The  assessment,  amounting  to  $255.82,  is  the  amount  of  the 
cost  Incurred  by  the  borough  commission  of  Dunellen,  in  flagging  the  side- 
walk on  Prospect  avenue,  in  said  borough,  in  front  of  property  owned  by  said 
George  W.  Penwarden. 

Argued  June  term,  1888,  before  Scttdder  and  Beed,  J  J. 

/•  W.  Schompt  for  prosecutor.  JST.  B.  Willis  and  C.  T.  Cotcenhoven,  for 
defendant 

Beed,  J.  The  borough  commission  of  Dunellen  was  organized  under  an 
act  approved  March  7, 1882,  and  the  supplement  thereto,  to  be  found  in  the 
supplement  to  the  Bevision,  on  page  56.  By  the  seventh  section  of  the  act 
power  is  conferred  upon  the  board  of  commissioners  to  cause  the  streets  and 
roads  of  said  borough,  or  of  such  parts  thereof  as  they  may  deem  advisable, 
to  be  graded,  graveled,  or  otherwise  improved,  and  to  determine  the  width, 
grade,  and  construction  of  the  sidewalks  of  the  said  borough;  and  if  the  same 
has  not  been  previously  paved,  flagged,  or  graveled,  and  curbed  in  a  good  and 
substantial  manner,  then  to  cause  the  same  to  be*  paved,  flagged,  graveled, 
and  curbed,  or  either  of  them,  at  the  expense  of  the  several  owners  of  the  im- 
proved property  of  said  borough  adjoining  said  sidewalk.  And  it  is  provided 
that  if  any  owner  or  owners  siiall  refuse  or  neglect  to  comply  with  any  regu- 
lation or  ordinance  within  30  days  after  notification,  then  the  commissioners 
may  cause  the  work  to  be  done,  and,  in  default  of  payment  of  the  expense  of 
said  work  by  such  owner  or  owners,  the  board  of  commissioners  may  sue  for 
a  recovery  of  the  same.  On  October  4,  1886,  the  borough  commissioners 
passed  a  resolution  '*that  the  property  owners  on  the  west  side  of  Prospect 
avenue,  betweeti  Grove  street  and  North  avenue,  be  required  to  macadamize 
the  sidewalk  in  front  of  their  property  with  fine  crushed  stone,  not  less  than 
six  inches  deep  and  four  feet  wide,"  and  upon  the  following  day  Mr.  Pen- 
warden  was  notified  of  this  resolution.  On  December  6, 1886,  it  was  resolved 
by  the  commissioners  that  the  following  preamble  and  resolutions  should  be 
sent  to  Mr.  George  W.  Penwarden:  "Whereas,  you  have  failed  to  comply 
with  the  notice  duly  served  upon  you,  to  improve  the  sidewalk  in  front  of 
premises  situate  on  the  corner  of  Prospect  avenue  and  Grove  place;  ♦  «  ♦ 
and  whereas,  the  season  of  the  year  will  not  permit  of  macadamizing  said 
sidewalk,  it  is  resolved,  that  the  notice  above  mentioned  be  rescinded,  and 
that  the  said  George  W.  Penwarden  be  notified  to  flag  with  stone  flagging, 
within  thirty  days,  the  sidewalk  on  Prospect  avenue,'^  etc.,  which  resolution 
was  served  upon  G^rge  W.  Penwarden  on  December  20, 1886.  On  January 
26, 1887,  it  was  resolved,  as  the  prosecutor  had  done  nothing  towards  flag- 
ging his  sidewalk,  ''that  Mr.  B.  J.  Swackhamer  be  a  committee  to  ascertain 
prices  for  laying  same."  On  February  7th,  Mr.  Swackhamer  was  empowered 
to  make  the  necessary  contracts,  and  have  the  work  done.  On  June  24, 1887, 
the  bills  for  executing  the  said  work  were  approved,  and  it  was  resolved  that 
the  billB  be  placed  in  the  hands  of  the  attorney  of  the  board  of  commissioners 
to  draw  up  the  certificate  of  assessment,  to  be  made  a  lien  upon  said  property 
for  the  amount  of  said  bills.  The  certificate  of  assessment  was  so  drawn  and 
v.lSA.no.lO— 84 
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filed.  A  number  of  reasons  were  filed  attacking  the  legality  of  this  assess- 
ment, but  the  only  reason  which  attacks  that  part  of  the  proceeding  which 
occurred  subsequently  to  the  execution  of  the  work  is  because  the  commis- 
sioners have  not  proceeded  to  collect  the  amount  of  expense  incurred  by  them 
by  suit  instead  of  by  filing  the  assessment  as  a  lien.  In  respect  to  the  objections 
to  the  preliminary  proceedings  up  to  the  time  of  the  execution  of  the  work,  I 
have  found  no  incurable  defects ;  but,  if  there  were  such  defects,  the  prose- 
cutor is  not  now  in  a  position  to  relieve  himself  of  the  obligation  to  pay  the 
cost  of  these  Improvements  by  taking  advantage  of  them.  He  was  presumed 
to  know  the  character  of  the  provision  contained  in  the  borough  commission's 
act  for  the  execution  of  public  improvements  of  this  kind.  He  had  repeated 
notifications  that  the  board  of  commissioners  proposed  to  improve  the  side- 
walk on  Prospect  avenue  in  front  of  his  property.  He  knew  that  they  had 
passed  resolutions  that  he  should  do  the  work  in  a  certain  manner.  He  was 
presumed  to  know  that  by  the  terms  of  the  charter,  on  his  default  in  doing 
the  work  for  any  reason,  the  borough  commissioners  could  do  it,  and  that  the 
result  of  their  doing  it  would  be  to  impose. upon  him  a  liability  to  pay  the 
amount  of  its  cost.  How,  if  the  proceedings  which  led  up  to  the  execution 
of  this  work  by  the  board  of  commissioners  were  thought  by  the  prosecutor 
to  be  in  any  respect  illegal,  his  duty  was  to  take  prompt  action,  looking  to 
their  review,  before  the  borough,  in  reliance  on  their  legality,  had  incurred 
this  expense.  The  rule  is  firmly  established  that  after  a  public  improvement 
has  been  completed,  and  the  costs  and  expenses  have  been  ihcurred  in  its  con- 
struction, it  is  too  late  to  apply  for  a  writ  of  certiorari  to  review  the  prelim- 
inary proceedings  in  executing  the  matter.  "A  writ  allowed  on  such  reasons 
alone,  may  be  dismissed  on  the  argument,  as  improvidently  issued;  and  such 
reasons  will  be  disrep;arded  on  the  hearing,  if  assigned  in  connection  with 
other  reasons."  State  v.  Board,  37  N.  J.  Law,  335;  8tate  v.  Commissioners, 
30  N.  J.  Liiw,  247 ;  State  v.  Mayor,  etc.,  36  N.  J.  Law,  159 ;  State  v.  Hohoken, 
Id.  291;  State  v.  Inhabitants  of  Trenton,  Id.  499;  StaU  v.  Clark,  38  N.  J. 
Law,  102;  State  v.  Logan,  43  N.  J.  Law,  421. 

The  application  of  this  rule  in  this  case  disposes  of  all  the  reasons  relied 
upon,  except  the  one  already  mentioned,  namely,  that  the  cost  of  this  work 
should  be  collected  by  an  action,  and  not  by  way  of  an  assessment  upon  prop- 
erty. This  contention  springs  out  of  the  fact  that  the  act  of  1882,  under 
which  this  borough  was  incorporated,  does  not  provide  for  the  filing  of  a  lien 
for  this  kind  of  borough  disbursements.  As  already  indicated  in  setting  out 
the  terms  of  the  act,  It  was  there  provided  that,  upon  the  owner^s  default  to 
pay  such  expenses,  the  board  of  commissioners  might  sue  and  recover  the 
same.  It  appears,  however,  that,  in  1886,  an  act  was  passed  entitled  '*An 
act  to  enable  boards  of  commissioners  and  improvement  commissions,  in  towns 
and  villages,  or  within  townships  in  this  state,  to  enforce  their  ordinances 
respecting  the  laying  and  repairing  of  sidewalks,  and  to  collect  assessments 
for  the  cost  and  expenses  thereof. "  P.  L.  1886,  p.  237.  This  act  provides  that 
'Mn  case  any  owner  of  lands,  in  froht  of  which  any  sidewalk  is  required  by  or- 
dinance of  any  such  board  of  commissioners  to  be  ♦  ♦  ♦  flagged,  *  ♦  ♦ 
shall  neglect  or  refuse  to  cause  such  work  to  be  done,  etc.,  the  board  of  C4>m- 
missioners  may  have  such  work  done  at  the  expense  of  the  owner  of  said  land, 
and,  in  addition  to  any  powers  now  possessed  for  enforcing  such  ordinance, 
may  either  recover  from  said  owner  the  amount  of  the  costs  and  the  expenses 
thereof  by  suit,  *  *  *  or  may  assess  such  costs  and  expenses  upon  the 
lot  or  tract  of  land  in  front."  The  act  then  provides  for  the  certification  of 
such  assessment  to  the  collector  of  taxes,  and  the  filing  of  a  copy  of  the  certif- 
icate in  the  office  of  the  county  clerk,  and  that  it  shall  be  a  lien  from  the  date 
of  the  filing  of  such  certificate.  The  defendants  invoke  the  provisions  of  this 
act  as  a  vindication  of  their  attempt  to  make  this  assessment  alien.  But  if 
we  admit  that  the  terms  of  this  act  apply  to  improvements  of  this  kind  made 


Digitized,  by 


Google 


N.  J.].  LBB  V.  OOLE.  631 

by  boards  of  borougli  commissioners,  I  nevertheless  see  an  insuperable  difH- 
culty  in  applying  it  to  the  present  proceeding.  By  section  7  of  the  act  of  1882 
the  board  of  commissioners  were  empowered,  either  by  resolution  or  ordinance, 
to  cause  the  streets  to  be  improved  and  flagged,  etc.  By  the  act  of  1886,  it  is 
only  when  the  owner  of  lands  is  required  by  ordinance  to  flag  a  sidewalk  in 
front  of  his  lands  that  the  provisions  for  filing  a  lien  for  the  cost  of  such  work 
is  applicable.  Now,  iwthe  present  proceedings,  while  it  is  true  that  a  gen- 
eral ordinance  was  passed  by  the  board  of  commissioners  of  Dunellen,  it  was 
not  an  ordinance  to  cause  the  specific  work  to  be  done  for  the  expense  of  which 
this  lien  was  filed.  The  ordinance,  in  general  terms,  provides  that  it  shall  be 
the  duty  of  the  board  of  commissioners  to  cause  any  street,  section  of  street, 
or  roadway,  within  the  limits  of  such  borough  commission,  to  be  ♦  *  ♦ 
flagged  or  improved,  as  said  board  may  deem  advisable.  It  provides  that  it 
shall  be  the  duty  of  said  board  of  commissioners  to  notify  the  several  owners 
of  the  improved  property  adjoining  any  sidewalk  to  flag  and  so  forth,  at  the 
expense  of  the  said  owners,  and  that  if  said  owners  shall  neglect  to  do  so  that 
the  borough  commissioners  shall  cause  the  same  to  be  done.  In  default  of 
the  payment  of  the  expenses  of  such  work  by  such  owners,  the  board  of  com- 
missioners shall  sue  for  a  recovery  of  the  same.  This  ordinance  only  reiter- 
ates the  duties  which  are  devolved  upon  the  commissioners,  in  this  respect, 
by  the  general  act.  It  does  not  commit  them  to  the  execution  of  any  particu- 
lar improvement.  Indeed,  the  ordinance  places  no  duty  upon  the  commis- 
sioners which  did  not  already  exist  by  the  statute,  and  therefore  its  effect  is 
null.  A  determination  of  the  board  to  execute  the  present  improvement  was 
not  manifested  by  way  of  an  ordinance,  but  by  resolution.  Now,  although 
the  borough  commission  had  the  undoubted  power  to  order  this  work  to  be 
done  by  resolution 'as  well  as  by  ordinance,  yet  when  they  invoked  the  terms 
of  the  act  of  1886  as  an  authority  for  adopting  a  particular  method  fot  the  col- 
lection of  the  expense  of  the  work,  they  must  bring  themselves  within  the 
terms  of  that  act,  which  only  covers  work  which  is  done  by  authority  of  an 
ordinance;  that  the  ordinance  spoken  of  in  the  act  of  1886  is  one  which  re- 
quires a  specific  improvement  to  be  made,  is  apparent  from  the  provision  that, 
should  the  owner  neglect  or  refuse  to  cause  such  work  to  be  done  within  30 
days  from  notice  of  said  ordinance,  such  board  of  commissioners  may  have 
said  work  done  at  the  expense  of  the  owner. 

A  general  ordinance  that  merely  provides  fusing  the  terms  of  the  act  of  in- 
corporation) that  it  shall  be  the  duty  of  the  board  of  commissioners  to  cause 
any  street  to  be  graded  as  said  board  of  commissioners  may  deem  advisable, 
will  furnish  no  notice  to  any  owner  that  it  has  been  ordained  that  any  par- 
ticular street,  or  section  of  a  street,  or  sidewalk  of  a  street,  is  to  be  improved. 
The  holding  that  such  a  general  ordinance  is  the  one  contemplated  by  the  act 
of  1886  would  result  in  placing  a  lien  upon  an  owner's  land  as  the  result  of 
his  neglect  or  failure  to  do  something  which  was  altogether  undefined.  The 
power  to  collect  in  a  summary  method,  by  way  of  a  lien,  must  rest  upon  strict 
statutory  authority.  One  of  the  conditions  upon  the  existence  of  which  it  can 
be  asserted  is  that  the  specific  improvement  shall  be  ordered  by  ordinance. 
This  was  ordered  by  resolution.  I  am  therefore  constrained  to  hold  that  the 
assessment  brought  up  by  this  writ  must  be  set  aside. 


(44  N.  J.  IV.  818) 

Lee  «.  Cole  et  ah 

(Court  of  Chanoery  of  New  JetMey.    October  16, 1888.) 

1.  Fraudulent  Convetancks-^Actions  to  Set  Aside— Subsequent  CRSDrroBS. 

Equity  will  entertain  a  suit  to  set  aside  fraudulent  sales,  by  an  insolvent  assignor, 
for  benefit  of  creditors,  though  the  complainant's  judgment  was  entered  t^ter  the 
assignment  took  place,  where  the  evidence  shows  that  the  complainant  requested 
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the  assignee  himself  to  bring  such  suit,  bat  that  he  refasecl,  not  being  at  the  time 
impressed  with  the  importance  of  the  request,  but  filed  a  cross  bill,  requesting  that 
the  relief  sought  by  complainant  be  granted.^ 

t,  Sams— What  CoMSTrnTTss— Fathsb  and  Son. 

An  insolvent  foreclosed  several  mortgages,  and  permitted  the  land  to  be  sold'  at 
sheriit^s  sale  to  his  son,  who  knew  the  statics  of  his  father*s  affairs,  for  sums  much 
less  than  the  decrees  and  the  value  of  the  property.  He  also  made  several  convey- 
ances to  the  son,  in  which  his  wife  did  not  join,  which  were  alleged  to  have  been 
made  as  security  for  indorsements  by  the  son.  The  sod  mortgaged  some  of  these 
tracts  to  bona  fide  mortgagees,  and  sold  others  to  bona  fide  purchasers.  Heldy  that 
the  son  should  account  for  the  rents,  issues,  and  profits  of  the  several  tracts  while 
in  his  possession,  and  the  proceeds  of  the  sales,  with  an  allowance  for  amounts  paid 
by  him  for  his  father  as  security. 

8.  Same— Husband  and  Wits— Consideration. 

A  mortgage  given  by  a  husband  to  his  wife  at  a  time  when  he  was  insolvent,  and 
his  creditors  were  upon  him,  will  be  declared  fraudulent,  where  the  only  evidence ' 
of  good  faith  is  the  testimony  of  the  husband  that  it  was  given  as  security  for 
money  borrowed  27  and  16  years  before,  and  that  the  wife  finally  demanded  either 
payment  or  security;  no  evidence  of  indebtedness  being  given  when  the  loan  was 
made,  nor  any  interest  or  principal  being  paid  during  the  period  intervening.* 

Bill  for  relief. 

Jackson  c&  Coddington,  for  complainant.  JB.  V.  Lindabury,  for  defend- 
ants. 

McGiLL,  Ob.  The  bill  is  filed  by  a  judgment  creditor  of  the  defendant  Mai- 
ford  Cole,  for  the  purpose  of  setting  aside  certain  conveyances  of  Cole's  lands 
as  fraudulent  and  void  against  creditors.  It  is  exhibited  for  the  benefit  of  tiie 
complainant,  and  all  other  creditors  who  are  similarly  situated,  and  shall  come 
In  and  contribute  to  the  expenses  of  the  suit.  Before  the  recovery  of  the 
complainant's  judgment,  on  the  Ist  day  of  October,  lti83,  Mulford  Cole  made 
an  assignment  of  all  his  property  to  one  Elias  B.  Pope  for  the  benefit  of  his 
creditors.  Pope,  as  such  assignee,  has  been  made  a  party  defendant  in  the 
suit.  The  complainant  alleges  that  Pope,  when  requested  to  do  so,  refused 
and  neglected  to  take  proceedings  to  have  the  conveyances  questioned  declared 
fraudulent  and  void.  By  his  answer  Pope  denies  that  allegation ;  and  by  that 
part  of  his  answer  which  is  exhibited  by  way  of  cross-bill  against  the  com- 
plainant and  the  defendants  alleges  that  the  complainant  has  presented  to 
him,  as  assignee,  a  claim  against  the  estate  of  Mulford  Cole  for  the  moneys 
covered  by  the  judgment,  and  that  he  joins  in  the  charges  of  fraud  that  are 
made  in  the  bill.  He  prays  that  the  relief  sought  by  the  complainant  may  be 
accorded  to  him  in  behalf  of  ail  the  creditors  of  Mulford  Cole.  It  is  objected, 
by  the  defendant  Mulford  Cole,  that  the  complainant  cannot  maintain  his 
bill,  because  he  has  no  lien  upon  the  property  in  question  to  enable  him  to 
challenge  the  transfers  he  attacks.  The  argument  is  this:  that  his  judgment 
is  against  Mulford  Cole,  and  that  before  the  entry  of  that  judgment  Cole  made 
a  valid  transfer,  of  whatever  titles  he  had  in  the  piuperty  affected  by  the 
complainant's  suit,  to  Eliaa  B.  Pope,  for  the  benefit  of  his  creditors,  and 
that  when  the  complainant's  judgment  was  entered  against  Mulford  Cole  it 
did  not  become  a  lien  upon  the  lands  of  £lias  B.  Pope,  assignee.  The  com- 
plainant, by  bis  action  at  law,  has  established  his  claim  against  Mulfoixl  Cole, 
and  thereby  determined  his  status  as  a  credltpr.  He  has  also  presented  his 
claim  as  a  creditor  to  the  assignee,  Pope,  and  has  been  recognized,  by  such 
assignee,  as  a  creditor  of  Cole.  The  assignee  is  trustee  for  the  benefit  of  the 
creditors  of  Mulford  Cole.  He  cannot  surrender  or  destroy  that  trust,  except 
by  the  consent  of  those  creditors;  and  this  court  will  execute  the  trust,  by  ap- 
pointing a  new  trustee,  if  it  be  necessary  to  do  so.    Scull  v.  Reeffesp  8  N.  J. 

1  As  to  the  rights  of  subsequent  creditors  to  complain  of  prior  conveyances  as 
fraudulent,  see  Stove  Co.  v.  Walrod,  (Iowa,)  39  N.  W.  Jtep.  811,  and  note. 

^As  to  what  is  sufficient  consideration  to  uphold  a  conveyance  from  a  husband  to  his 
wife,  and  when  such  conveyance  will  be  declared  fraudulent  and  void  as  to  the  hus- 
band's creditors,  see  Hedge  v.  Glenny,  (Iow&,>  89  N.  W.  Rep.  818,  and  note. 
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£q.  84i  181;  Alpau^^  v.  Roh^rsM^  ^  N.  J.  Eq.  96;  PUhbuty  v.  Kingon,  38 
N.  J.  Eq.  287,  299^  In  PUlsbury  y.  Kingtm,  jQst  cited,  it  was  settled  in  this 
state  that  assignees,  under  the  assignment  act  for  the  benefit  of  creditors, 
may*  by  suit,  set  aside  conveyances  by  the  assignor  in  fraud  of  his  creditors, 
to  the  extent  that  such  pro]>erty  is  needed  for  the  payment  of  their  debts.  In 
virtue  of  the  trust,  the  complainant,  as  a  creditor  cestui  que  trust,  has  sub- 
stantially a  lien  upon  the  property  The  statute  (Revision,  p.  38,  ^  8)  directs 
that  the  assets  which  come  to  the  hands  of  the  assignee  shall  be  divided  among 
the  creditors.  Each  creditor,  as  to  whom  the  conveyances  attacked  are  void, 
has  a  right  to  a  share  of  the  proceeds  of  the  recovery  had  in  a  suit  to  set  such 
conveyances  aside.  In  Hastan  y.  Castner,  81 N.  J.  Eq.  697,  the  court  of  errors 
and  appeals  held  that  the  statutory  direction  that  the  lands  of  a  decedent 
shall  be  liable  for  the  payment  of  his  debts  creates  a  lien  in  favor  of  creditors 
at  large,  which  gives  them  a  right  to  impeach  a  conveyance  made  by  the  de- 
cedent in  fraud  of  creditors;  and  in  Ourrie  v.  Knight,  84  N.  J.  £q.  485,  Yice- 
Ghancellor  Yas  Flret,  following  the  reasoning  in  Haston  v.  Castner,  held 
that  the  direction  of  the  statute,  that  tlie  assets  of  an  insolvent  estate  shall 
be  ratably  distributed  among  the  creditors  of  the  decedent,  gives  the  creditors 
a  lien  on  such  assets,  and  entitles  them  to  a  standing  to  contest  the  validity 
of  a  chattel  mortgage  not  filed  according  to  the  statute.  The  reasoning  of 
those  cases  is  analogous  to  that  by  which  I  am  guided  in  this  case. 

The  bill  alleges  that  the  assignee  was  applied  to  to  bring  suit  similar  to  this, 
and  that  he  neglected  and  refused  to  do  so..  The  proofs  show  that  he  did  not 
respond  favorably  when  he  was  asked  to  commence  the  suit,  and  that,  at  the 
time  the  request  was  made,  nearly  two  years  had  elapsed  from  the  date  of  the 
assignment  to  him.  He  testifies  that  he  has  no  remembrance  that  the  request 
was  made.  -  I  think  that  he  was  correct  in  this  statement.  The  request  was 
made  at  the  post-ofiice  in  the  city  of  Plainfield,  by  a  solicitor  of  the  complain- 
ant, and  probably  did  not  impress  him  as  important.  It  is  evident,  from  the 
testimony,  that  he  was  regarded  as  a  friend  of  Mulford  Cole  and  the  other  de- 
fendants in  this  sttit,  and,  for  that  reason,  was  not  expected  to  comply  with 
the  request.  Appearances,  in  a  measure,  justify  this  estimate  of  the  position 
of  the  assignee;  for  he  testifies  that  the  first  information  he  remembers,  in  ref- 
erence to  the  complainant's  suit,  was  conveyed  to  him  by  a  son  of  Mulford 
Ode,  one  of  his  co-defendants.  For  two  years  after  the  assignment  to  him 
the  idea  that  there  may  have  been  fraudulent  conveyances  by  the  assignor  does 
not  seem  to  have  occurred  to  him.  He  answers  in  this  suit  by  Mulford  Cole's 
solicitor.  His  refusal  to  proceed  in  the  suit,  or  his  neglect  to  do  so  under  the 
circumstances,  I  think  clearly  gave  the  complainant  a  standing  to  institute  it, 
and  make  the  assignee  a  party  defendant.  Boston  v.  Castner,  31  N.  J.  Eq. 
697;  701 ;  2  Perry,  Trusts,  g  886.  This  situation,  together  with  the  fact  that 
the  assignee,  as  defendant,  comes  in  by  cross-bill,  and  substantially  asks  that 
he  may  be  afforded  the  relief  prayed  for  by  the  complainant,  leads  me  to  the 
eonclusion  that  I  should  retain  the  bill^  and  decide  the  case  upon  its  merits. 
The  assignee  will  be  entitled  to  take  whatever  may  be  realized  through  the 
instrumentality  of  the  suit,  for  the  benefit  of  the  creditors  of  the  assignor,  as 
to  whom  the  conveyances  may  be  fraudulent,  who  have  presented  their  claims 
to  him.  Grant  v.  Crowell,  42  N.  J.  Eq.  624,  527,  9  Atl.  Rep.  201.  He  is 
before  the  court,  willing  to  take  those  moneys,  and  to  perform  his  duty  with 
reference  to  them.  There  can  be  no  impropriety  in  allowing  the  complainant 
to  prosecute  the  suit  to  its  conclusion. 

The  defendant  Mulford  Cole  resides  in  Plainfield,  this  state.  Prior  to  1875 
he  dealt  extensively  in  real  estate,  and  in  mortgages  upon  real  estate,  and  rap- 
idly amassed  a  considerable  fortune.  Because  of  liberal  discounts  and  bo- 
nuses allowed  to  him  upon  second  and  third  mortgages,  many  of  his  investments 
and  ventures  were  in  such  securities.  When  the  prices  of  land  depreciated, 
i  n  1875,  his  losses  were  very  large,  and  he  speedily  became  financially  distressed. 
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Between  June,  1875,  and  September,  1877,  he  became  indebted  to  the  com- 
plainant, and  the  complainant's  brother,  in  an  amount  aggregating  more  than 
$15,000.  Ultimately  that  entire  indebtedness  became  the  property  of  the  com- 
plainant, and,  with  interest,  constituted  the  $21,028.21  damages,  for  which 
he  recovered  judgment  in  November,  1888.  It  now  constitutes  more  than 
two-thirds  of  Mr.  Cole's  entire  indebtedness.  Without  it,  the  $14,000  assets,  in 
the  hands  of  the  assignee,  would  more  than  pay  all  creditors  in  full.  In  1887, 
Mulford  Cole  commenced  to  foreclose  two  mortgages  upon  about  an  acre  and 
a  quarter  of  land  in  Plainlield,  fronting  on  Mountain  avenue,  upon  which  was 
built  a  small  house,  and  in  1878  obtained  a  decree  in  his  favor  for  nearly  $4,000. 
The  mortgaged  property  was  worth  from  $1,200  to  $2,000.  He  attended  the 
sheriff's  sale,  with  his  lawyer  and  his  son  Elias,  and  had  the  property  sold  by 
the  sheriff  to  Elias  for  $500.  It  satisfactorily  appears  that  Elias  knew  of  his 
father's  indebtedness  and  distressed  circu instances,  and  also  knew  that  the 
property  was  worth  much  more  than  double  the  amount  he  bid  for  it;  and  also 
that  the  decree  in  favor  of  his  father  was  very  much  more  than  the  price  he 
was  paying  for  the  property,  or  t'lat  his  father  could  afford  to  let  it  be  sold 
for.  When  I  consider  these  circumstances,  and  also  the  similar  and  other 
conveyances  to  Elias  hereafter  mentioned,  and  the  fact  that  the  father  could 
have  bid  to  the  full  value  of  the  property,  and  have  taken  credit  for  his  bid  upon 
his  decree,  which  does  not  appear  to  have  had  any  value  beyond  its  lien  upon 
the  mortgaged  premises,  I  am  satisfied  (under  the  principles  declared  in  Tan- 
turn  V.  Green,  21 N.  J.  Eq.  364, )  that  the  conveyance  must  be  held  to  be  fraudu- 
lent and  void,  as  against  the  creditors  of  Mulford  Cole.  That  the  sale  was  af- 
fected through  the  medium  of  a  sheriff's  sale  will  not  aiTord  protection  in  a 
court  of  equity.  Bank  v.  I>urant,  22  N.  J.  Eq.  35,  41,  on  appeal,  24  N,  J. 
£q.  556.  Just  prior  to  the  entry  of  the  complainant's  judgment,  Elias  Cole 
mortgaged  this  land  to  Joseph  Brick  to  secure  tlio  payment  of  $600.  No  fraud 
can  be  imputed  to  that  transaction  on  the  part  of  Brick.  Upon  principles 
announced  in  Post  v.  Stiger^  29  N.  J.  Eq.  554,  Elias  Cole  must  be  held  ac- 
countable for  the  amount  due  upon  this  mortgage.  A  similar  transaction  to 
this  is  the  purchase  of  property  at  Dunellen,  which  was  sold  under  a  decree  in 
favor  of  Mulford  Cole  for  $2,200,  upon  the  foreclosure  of  a  mortgage.  There 
the  property  was  worth  about  $2,000,  and  was  bought  by  Elias  for  $500.  This 
purchase  was  about  a  month  after  the  purchase  of  the  Mountain- Avenue  prop- 
erty. In  November,  1883,  just  prior  to  the  entry  of  the  complainant's  judg- 
ment, it  was  mortgaged  to  one  McGuire  for  $900.  No  fraud  can  be  imputed 
to  McGuire.  I  think  that  this  transaction  must  be  regarded  and  treated,  in 
all  respects,  as  that  of  the  Mountain- A  venae  property.  Property  on  the  cor- 
ner of  Exchange  alley  and  Second  street,  in  Plainfteld,  was  sold,  after  the  fash- 
ion of  tlie  two  sales  above  mentioned,  under  a  decree  of  foreclosure,  in  favor 
of  Mulford  Cole,  for  over  $7,000,  in  May,  1879,  to  Elias  Cole,  for  $2,100.  The 
property  was  worth  about  $3,200.  This  property  was  also  mortgaged  by  Elias 
to  McGuire,  a  short  time  before  the  entry  of  the  complainant's  judgment,  for 
$2,000.  I  am  constrained  to  regard  this  purchase  as  fraudulent,  and  to  deal 
with  it  as  I  have  determined  to  deal  with  the  transactions  above  mentioned. 
On  November  18,  1882,  under  a  decree  in  foreclosure  in  favor  of  Mulford  Cole 
for  over  $3,200,  one  and  seventy-two  one  hundredths  of  an  acre  of  land,  at 
Flainfield,  were  sold  by  the  sheriff  to  Elias  Cole,  under  circumstances  in  all 
respects  similar  to  the  transactions  above  mentioned.  The  last-mentioned 
mortgage,  to  McGuire,  covers  also  this  land.  This  transaction  must  also  be 
dealt  with  as  those  I  have  already  mentioned.  In  this  case,  if  the  testimony 
of  Elias  and  Mulford  Cole  is  believed,  Elias  gave  $1,500,  the  full  value,  for 
this  land.  But,  if  he  did  so,  I  am  satisfied  that  it  was  in  pursuance  of  a  fraud- 
ulent intent  to  shield  it  from  his  father's  creditors.  His  purchase  must  not 
only  be  for  good  consideration,  but  must  also  be  without  fraudulent  intent  to 
hinder  and  delay  creditors. 
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The  complainant  next  attiicks  aix  conveyances  of  real  estate  hy  Mulford 
Cole,  in  none  of  which  Mulford's  wife  joined.  Five  of  them  were  to  his  son 
Elias,  and  one  of  them  was  to  another  son,  George.  The  first  was  a  convey- 
ance of  two  undivided  thirds  of  a  tract  of  about  12  acres  of  mountain  lands  near 
Plainfield,  on  March  20.  1880.  The  consideration  paid  was  $100.  The  land 
conveyed  was  worth  upwards  rf  8200.  It  is  explained  that  only  $100  was  paid, 
because  one  undivided  third  had  been  conveyed  to  Mulford  Cole  by  an  infant 
After  the  sale  to  Ellas,  the  title  was  made  good  to  him  by  a  confirmatory  deed 
from  the  former  owner,  who  had  become  of  age.  The  second  conveyance 
was  of  about  70  acres  of  land  in  Warren  township,  in  Somerset  county,  dated 
on  December  13, 1881.  The  defendants  claim  that  this  conveyance  was  made 
as  security  to  Elias  for  his  indorsement  of  notes  for  his  father.  The  property 
was  subject  to  a  mortgage  of  $1,700.  In  January,  1883,  Elias  sold  the  prop- 
erty to  one  Christopher  Kotchline,  for  $4,500,  out  of  which  he  paid  the 
$1,700  Dioitgage.  He  claims  that  he  expended  the  remainder  of  the  purchase 
money,  in  the  payment  of  notes  of  Mulford,  on  which  he  was  liable  as  in- 
dorser.  The  third  deed  was  for  a  house  and  lot  on  Steiner  place,  in  North 
Plainfield,  as  security  for  an  indorsement  of  Elias  upon  a  note  for  $600  that 
his  father  had  given  to  one  Leland.  That  deed  was  dated  on  June  16,  1882. 
it  is  claimed  that  Elias  has  since  paid  that  note.  The  fourth  deed  bears  date 
on  the  12th  day  of  October,  1882,  and  conveys  to  Elias  about  six  and  a  half 
acres  of  land  at  Plainfield.  It  is  claimed  that  this  land  was  transferred  to 
Elias  as  security  for  his  indorsements  upon  a  note  of  $1,000  to  one  Morris. 
Tliis  property  was  sold,  in  1883,  by  Elias,  to  one  McArthur,  for  $1,100.  It 
is  also  claimed  that  with  the  proceeds  of  sale  he  paid  the  Morris  note.-  The 
fifth  deed  bears  date  on  the  7th  of  October,  1882,  and  conveys  to  Mulford's 
son  George  nearly  eight  acres  of  land  at  Plainfield.  It  is  claimed  that  Mul- 
ford was  indebted  to  this  son,  who  was  22  or  23  years  old,  and  resident  with 
his  father,  the  sum  of  $450,  and  that  the  deed  was  made  to  secure  the  pay- 
nient  of  that  sum  to  George.  The  consideration  mentioned  in  the  deed  is 
$1,500.  In  July,  1883,  George  sold  this  land  to  McArthur  for  $1,100.  The 
sixth  of  these  conveyances  was  made  on  the  1st  of  March,  1882,  and  trans- 
fers to  Elias  Cole  a  house  and  lot  on  Duer  street,  in  North  Plainfield,  as 
security  for  notes  bearing  the  indorsement  of  Elias,  that  were  given  to  one 
Rossiter.  This  property  was  subject  to  a  mortgage  of  $1,000.  In  July,  1883, 
Elias  sold  the  property  to  Isaac  Brokaw  for  $2,500.  Mulford,  Elias,  and 
George,  in  their  answer,  say:  "Soon  after  the  panic  of  1874  said  Mulford 
Cole  began  to  lose  money  by  depreciation  of  values  in  real  estate,  and,  during 
the  years  1879, 1880,  and  1881,  said  losses  became  very  heavy;  and  said  Elias 
Cole,  knowing  of  the  same,  grew  reluctant,  and  on  many  occasions  refused 
altogether  to  further  indorse  for  Mulford  Cole;"  and  that,  in  consequence  of 
his  demands  for  security,  the  deeds  in  question  were  made  to  him.  I  think 
that  the  first  of  these  deeds  was  made  for  inadequate  consideration,  and  for 
the  purpose  of  putting  the  property  out  of  the  reach  of  Mulford's  creditors. 
It  is  clear  that  Elias  knew  of  his  father^s  condition;  and  certainly,  from  the 
many  conveyances  by  the  father  through  sheriff's  sales,  in  which  he  was  con- 
cerned, he  knew  that  his  father  was  making  every  effort  to  put  his  property 
where  his  creditors  could  not  get  it.  This  very  deed  conveyed  the  property 
subject  to  the  wife's  right  of  dower.  I  think  it  is  void  against  creditors.  The 
other  five  conveyances — four  to  Elias  and  one  to  George — were  professedb' 
"by  way  of  security  only.  The  Steiner  place  property  has  not  been  sold.  Elias 
must  account  for  its  rents,  issues,  and  profits.  An  account  will  also  te  taken 
of  the  amount  for  which  the  property  is  liable  as  security  to  him.  From  the 
.rents,  issues,  and  profits  added  to  the  proceeds  of  the  sale  of  the  property  will 
be  paid  to  Elias  the  amount  which  shaJl  be  found  to  be  due  to  him  oa  account 
of  this  security,  and  the  balance  will  be  paid  to  the  'assignee,  Pope«  for  the 
benefit  of  his  cestuia  que  Wuatentviho  may  b6  entitled  to  the  same.  .  ThQpther 
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four  parcels  of  land  have  been  sold,  I  think,  with  reasonable  fairness.  Silas 
and  George  will  respectively  be  required  to  accoantfor  the  rents,  issues,  and 
profits  of  such  of  these  lands  as  were  in  their  hands  while  they  were  in  their 
possession,  and  for  the  proceeds  of  the  sales  of  them,  and  will  be  allowed  the 
amounts  tbey  shall  respectively  show  themselves  to  be  entitled  to  from  each 
parcel  of  land;  and  the  balance,  in  the  case  of  each  parcel,  shall  be  paid  to  the 
assignee.  Pope.  If  it  shall  appear,  upon  the  acoou nti ng,  that  any  of  these  deeds 
were  not  taken,  as  alleged,  in  good  faith,  for  security,  but  were  taken  in  secret 
trust,  to  sell  and  hold  the  proceeds  of  sale  for  the  use  of  Mulford  Cole,  with 
the  intention  of  preventing  his  creditors  from  resorting  to  them,  the  grantee 
in  the  deed  must  account  for  the  entire  proceeds  of  sale  of  those  parcels  of 
land.    Bump,  Fraud.  Conv.  42. 

The  complainant  also  attacks  a  mortgage  for  SS,000,  made  by  Mulford  Cole 
to  his  son  Ellas,  on  June  27,  1882,  upon  six  acres  of  land  at  Plainfield.  It  is 
not  pretended  that  Elias  gave  any  consideration  for  this  mortgage.  It  was 
made  to  him  to  be  immediately  transfeiTed  to  his  mother,  the  wife  of  Mulford 
Cole.  Mulford  in  his  testimony  says  that  it  was  given  for  moneys  that  he 
had  from  his  wife  at  the  times  she  was  paid  portions  of  her  father^s  estate. 
He  savs  that  as  the  estate  was  divided  his  wife  was  paid  her  share  vln  cash, 
and  that  he  got  from  her  $1,500  in  1855,  and  another  81,500  in  1865  or  1866. 
He  says  that  he  put  off  giving  her  a  mortgage,  believing  that  he  would  pay 
her  in  cash,  and  that  he  finally  gave  her  the  mortgage,  when  she  ''  wanted  the 
money  or  security  for  the  amount  *'  He  also  says  that  Elias  did  not  give  any 
consideration  for  the  mortgage,  but  that  the  day  it  was  delivered  to  him  he 
assigned  it  to  his  mother,  Emeline  D.  Cole.  The  answer  of  the  defendants, 
without  oath,  alleges  that  the  $3,000  mortgage  was  given  in  repayment  of 
two  loans,  by  the  wife  to  the  husband, — one  for  $1,500  in  1855,  and  the  other 
for  the  same  amount,  in  1866.  It  alleges,  also,  that  there  was  a  distinct  prom- 
ise to  repay  the  su  ms  thus  borrowed.  That  allegation,  however,  is  not  proved. 
Mulford  Cole  does  not  say  so,  and  Mrs.  Cole  was  not  sworn  as  a  witness.  It 
does  not  appear  that  any  evidences  of  indebtedness  were  given  by  the  hus- 
band to  the  wife  when  the  moneys  were  loaned,  nor  that  any  interest  was  ever 
paid  upon  the  debt,  not  that  any  moneys  were  ever  paid  on  account  of  the 
principal  of  the  debt,  nor  that  any  payment  of  either  principal  or  interest  was 
asked  lor  until  the  mortgage  in  question  was  made,  in  1882.  In  the  case  of 
the  first  loan  27  years  had  then  elapsed,  and  in  the  case  of  the  second  loan  16 
years  had  elapsed.  It  does  not  appear  that  in  all  that  time  the  wife  ever  spoke 
to  her  husband,  upon  the  subject  of  the  repayment  of  her  loans,  until  tlie  time 
of  making  this  mortgage,  when  he  wi|S  embarrassed,  and  his  creditors  were 
upon  him.  And  as  to  her  demanding  payment  and  security  in  1882,  we  have 
the  solitary  testimony  of  the  man  who  is  striving  to  maintain  the  bonajides 
of  this  mortgage,  uncorroborated  by  his  wife,  or  by  a  particle  of  other  evi- 
dence of  any  kind.  In  Post  v.  istiger,  29  N.  J.  Eq.  554,  556,  Vice-Chancelr 
lor  Van  Fleet  says:  "A  claim  by  a  wife  against  a  husband,  first  put  in  writ- 
ing when  bis  liabilities  begin  to  Jeopardize  hisfuture,  should  always  be  regarded 
with  watchful  suspicion,  and,  when  attempted  to  be  asserted  against  credit- 
ors upon  the  evidence  of  the  parties  alone,  uncorroborated  by  other  proofs 
should  be  rejected  at  once,. unless  their  statements  be  so  full  and  convincing 
as  to  make  the  fairness  and  justness  of  the  claim  manifest*  Any  other  course 
will  encourage  fraud,  and  greatly  multiply  the  hazards  of  business."  In 
Luera  v.  BruvjeSr^^  N.  J.  Eq.  19, 562,  it  was  held  that  moneys  given  by  a  mar- 
ried woman  to  her  husband,  in  1855,  and  for  which  she  received  no  evidence 
or  security  until  1877.  when  he  had  become  insolvent,  would  not  sustain  a 
transfer  of  property  to  her  as  against  his  creditors.  The  appropriation,  by  a 
husband,  of  his  wife's  separate  estate*  with  her  knowledge  and  consent,  will 
not  constitute  a  good  consideration  to  support  a  conveyance  by  the  husband, 
as  against  his  creditors*  unless  a  definite  agreement  for  its  repayment  is  sat- 
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ls£act<Mril7  shown.  Clark  v.  Rosmkransr  81  N.  J.  Bq.  665;  Luers  y.  ^run- 
^'0»»  and  Potft  Y.  8iigef\  stppra;  Bump,  Fraud.  Oonv.  311.  I  think  that  the 
proofs,  in  support  of  the  mortgage  in  question,  signally  fail  to  prove  that  this 
was  a  loan  by  Mrs.  Cole  to  her  husband.  If  he  did  have  her  money,  I  think 
she  did  not  expect  him  to  repay  it.  I  do  not  think  that  be  would  ever  have 
thought  of  repaying  it  if  he  had  not  become  insolvent,  and  cast  about  him  for 
an  excuse  to  support  a  conveyance  as  against  hi^  creditors.  The  mortgage 
must  be  declared  to  be  fraudulent  as  to  creditors.  I  fail  to  find  that  any  of 
the  other  conveyances  attacked  should  be  set  aside.  While  the  fraudulent  in< 
tent  with  which  Mulford  Cole  made  them  \a  apparent,  I  am  unable  to  say  that 
the  conveyances  were  accepted  by  the  purchasers  of  the  lands  with  the  same 
intent.  It  appears  that  they  gave  valuable  consideration  for  each  conveyance. 
And  I  am  not  satisfied  that  Ellas  Cole  holds  the  farm*  that  was  conveyed  to 
him  in  1865,  in  trust  for  his  father. 


(44  N.  J.  B.  3») 

HUBTZIG  9.  HUBTZia. 
(Court  of  Chancery  of  New  Jers&U'  October  18, 1888.) 

1.  DivoROB— Adultery— •EviDBNOB—SuPFioiENOT. 

It  is  not  requisite  to  a  decree  for  divorce  that  there  shall  bedivect  proof  of  adnl* 
tepy. 

2.  Bamb—Buxden  of  Froof. 

The  burden  of  proof  is  upon  him  who  asserts  the  adultery. 
8.  Same— Circumstantial  Evidence. 

To  establish  adultery  by  inference,  the  circumstances  from  which  the  infereno6 
is  drawn  must  be  such  as  would  lead  the  guarded  discretion  of  a  reasonable  and 
just  man  to  the  condnsion  of  guilt. 
4.  Same. 

If  the  droumstanoes  in  proof,  taken  singly  and  together,  admit  of  two  interpre 
tations,  that  which  favors  innocence  should  be  adopted. 
{SfyllaibuB  by  the  Court.) 

On  final  hearing,  on  petition. 

John  C.  Besaon,  for  petitioner.     Wm.  8.  Stuhr,  for  defendant. 

McGiLL,  Oh.  The  petition  is  filed  by  the  husband  against  the  wife  for  di- 
vorce upon  the  ground  of  adultery.  There  is  no  direct  evideuce  uf  the  fact 
of  adultery,  but  it  is  claimed  that  the  circumstances  proved  sustain  the  charge. 
It  is  not  requisite  that  tlxere  shall  be  direct  proof  of  this  crime;  for  if  that 
were  the  rule,  there  is  not  one  case  in  a  hundred  where  such  proof  would  be 
attainable.  The  crime  is  almost  invariably  clandestine,  and  committed  only 
when  every  precaution  is  taken  to  preclude  the  possibility  of  its  discovery. 
Familiar  indicia  of  it  are  loss  of  affection  that  is  due  to,  and  was  bestowed 
upon,  its  legitimate  object,  and  the  bestowal  of  affection  upon  an  unlawful 
object;  stolen  interviews;  private  correspondence;  amorous  and  passionate 
utterance;  personal  freedom ;  indecent  familiarity;  compromising  situations, 
and  the  like.  There  may  also  be  slight,  delicate,  and  indefinable  circumstan- 
ces, proximate  to  the  adultery,  and  peculiar  to  a  given  case,  that,  though  less 
prominent  as  indicia,  are  nevertheless  powerful  factors  in  producing  convic- 
tion of  guilt.  It  is  often  difficult  to  discriminate  between  that  which  points 
to  the  crime  of  adultery  and  that  which  indicates  nothing  more  than  impru- 
dence, indiscretion,  and  folly.  It  must  be  borne^  in  mind  that  the  burden  of 
proof  is  upon  him  who  asserts  the  adultery,  and  that  that  burden  must  be 
clearly  sustained.  It  has  been  held  that,  where  it  is  established  that  the  de-^ 
fendant  and  hex  particeps  criminis  had  the  will  and  the  .opportunity  to  com- 
mit the  crime,  the  court  will  iufer  guilt.  Berckmana  v,  Berckmans,  16  N. 
J.  Eq.  143;  Black  v.  Black,  30  N.  J.  Eq.  230;  2  Bish.'Mar.  &  Div.  §  619. 
The  main  difficulty  in  the  application  of  this  rule  is  in  the  determination, 
from  circumstances,  of  the  condition  of  the  minds  of  the  defendant  ani  her 
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particeps  crtminUi.  This  suggestion  shows  the  necessity,  in  such  determi- 
nation, of  the  application  of  the  precautionary  test»  that  to  establish  adultery 
the  circumstances  must  be  such  as  to  lead  the  guarded  discretion  of  a  reason- 
able and  just  man  to  the  conclusion  of  guilt.  The  judgment  must  not  be  rash 
and  intemperate,  moving  upon  appearances  that  are  equally  capable  of  two 
interpretations.  Loveden  v.  Zoveden,  2  Hagg.  Const.  8;  Day  v.  Dap,  4  N. 
J.  Eq.  444;  Berckmatis  v.  Berckmans,  16  N.  J  Eq.  140;  Culver  v.  Culver^ 
38  N.  J.  Eq.  165.  If  the  circumstances,  taken  both  singly  and  together,  rea- 
sonably admit  of  two  interpretations,  that  interpretation  which  favors  inno- 
cence should  be  adopted.  A  careful  examination  of  the  evideuce  in  this  case 
satisfies  me  that  the  following  facts  are  established: 

The  petitioner  and  the  defendant  were  married  in  Jersey  City,  in  October, 
1876,  and  thereafter  took  up  their  residence  in  the  city  of  Hoboken.  They 
have  bad  five  children,  three  of  whom  are  now  living, — Ernst,  who  was  born 
in  April,  1880;  Ida,  who  was  born  in  October,  1881;  and  Elsie,  who  was  bom 
in  October,  1882.  The  petitioner  is  a  dealer  in  lumber,  and  during  the  period 
in  which  it  is  allege<I  the  adultery  was  committed  was  frequently  absent  from 
home  for  weeks  and  months  at  a  time,  and,  when  not  at  a  distance,  was  dur- 
ing that  period  usually  occupied  at  his  place  of  business,  in  New  York  city, 
from  early  morning  until  late  in  the  evening.  George  Biese,  who  is  alleged 
to  be  the  defendant's  paramour,  is  a  music  teacher,  married,  and  a  resident  of 
Hoboken.  The  petitioner  and  the  defendant  formed  his  acquaintance  at  a 
singing  society  of  which  he  was  the  leader,  and  to  which  they  all  three  be- 
longed. Biese  and  his  wife  afterwards  became  the  friends,  and  frequently  the 
guests,  of  Mr.  and  Mrs.  Hurtzig.  In  1886  the  petitioner  engaged  Biese  to 
give  Mrs.  Hurtzig  lessons  in  music,  and  shortly  after  the  commencement  of 
those  lessons  the  train  of  circumstances  we  have  to  consider  began.  Not  lon^ 
after  the  commencement  of  the  lessons,  an  intimacy  sprang  up  between  the 
teaclier  and  pupil.  He  at  first  joined  her  in  her  daily  wallas,  alone,  or  with 
her  children,  and  later  returned  with  her  to  her  home,  and  partook  of  her  hos- 
pitalities. It  soon  became  evident  that  he  had  gained  her  esteem,  and  then 
her  affections.  Their  meetings  became  more  and  more  frequent,  and  soon  at- 
tracted so  much  attention  that  the  tongue  of  scandal  was  set  in  motion.  In 
this  posture  of  affairs  the  petitioner  returned  from  a  visit  to  the  south,  and 
was  apprised  of  the  comments  that  were  made  upon  the  conduct  of  his  wife  and 
Biese.  He  remonstrated  with  them  without  avail.  His  suggestion  to  his 
wife  that  her  good  name  would  suffer  from  the  prolongation  of  the  intimacy, 
only  irritated  her  to  anger.  She  seems  to  be  of  a  stronger  and  more  deter- 
mined character  than  her  husband;  and  although  she  assured  him  that  her 
intimacy  with  Biese  was  innocent,  she  refused  to  terminate  it.  The  effect  of 
his  interference  was  merely  to  inaugurate  a  course  of  secrecy  and  duplicity 
that  resulted  in  binding  the  suspected  persons  more  intimately  together.  The 
walks  and  visits  thereafter  became  more  frequent  and  prolonged.  On  the  80th 
of  July,  1886,  the  defendant  and  Biese  made  a  false  excuse  to  the  Hurtzig 
servants,  and  left  the  house  quite  early  in  the  morning,  and  remained  away  until 
after  9  o'clock  at  night.  When  they  returned  they  were  met  at  the  door  by 
the  petitioner,  who  had  .unexpectedly  come  home  from  the  south.  To  him 
they  reiterated  the  falsehood  they  had  told  the  servants, — that  they  had  visited 
a  friend,  a  Mrs.  Mischke,  at  Union  Hill,  three  miles  away.  Early  the  next 
morning  the  defendant  visited  Mrs.  Mischke,  and  begged  her  to  support  them 
in  their  deceit.  Although  pressed  to  explain  their  whereabouts  and  conduct 
on  that  day,  both  Biese  and  the  defendant  fail  to  do  so.  They  claim  forget- 
fulness,  but  the  vividness  of  their  recollection  of  the  unexpected  meeting  with 
the  petitioner  upon  their  return  satisSes  me  that  this  claim  is  but  a  shallow 
pretense.  The  evidence  shows  that  Biese  visited  the  defendant  at  her  home, 
not  only  in  the  day,  but  also  at  night,  and  remained  with  her  alone  for  hours 
at  a  time;  and  that  upon  several  occasions  he  was  in  New  York  city  with  her 
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for  hours.  On  the  9th  of  April,  1887,  be  waa  in  her  house  from  9  o'clock  in 
the  morning  until  nearly  5  o'clock  in  the  afternoon;  and  on  the  14th  of  the 
same  month,  his  visit  extended  from  11:30  a.m.  to  4:30  p.  m.  On  the  8th  of 
the  next  month  he  walked  with  her  in  the  afternoon,  and,  returning  home 
with  her,  remained  in  her  house  until  after  2  o'clock  in  the  next  morning. 
On  each  of  these  times  the  petitioner  was  awaj  from  home.  These  are,  per- 
haps, the  most  pronounced  of  the  scores  of  occasions  when  the  defendant  and 
Biese  were  proved  to  have  been  together.  No  excuse  tliat  accords  with  de- 
cency or  propriety  is  given  for  such  visits.  The  servants  of  *the  Hurtzig 
household  are  mainly  relied  upon  to  explain  how  tlie  time  of  such  visits  to  the 
Hurtzig  house  was  occupied.  From  their  testimony,  corroborated  by  admi§r 
sions  of  the  defendant,  and  evidence  given  by  Biese,  I  am  satisfied  that  it  was 
spent  in  eating  and  drinking,  and  in  long  private  interviews.  Biese  speaks 
of  his  favorite  dish  being  prepared  for  him  on  several  occasions,  and  the  serv- 
ants mentioned  the  fact  that  at  times  eight  and  ten  bottles  of  beer  would  be 
drank  during  a  single' visit.  It  is  also  in  evidence  that  at  the  visits  wine  as 
well  as  beer  would  be  consumed  in  large  quantities,  and  that  the  defendant 
and  Biese  used  to  drink  alone,  together.  The  private  interviews  were  usually 
in  the  reception  room.  The  doors  of  this  room  would  be  kept  closed,  and  at 
night  the  lights  would  be  turned  down.  The  interviews  would  last  for  hours, 
and  the  defendant  frequently  came  from  them  with  lier  hair  in  disorder. 
While  visiting  in  this  way,  Biese  did  not  hesitate  to  use  the  water-closets  of 
the  house;  at  first,  one  in  the  basement,  and,  after  a  time,  one  adjoining  the 
bedroom  of  Mrs. Hurtzig,  to  which  he  obtained  access  bypassing  througli  that 
bedroom.  It  is  shown  that  the  eating  and  drinking  were  not  confined  to  the 
visits  to  the  defendant  at  her  home,  but  that  during  their  walks  tiie  defend- 
ant and  Biese  would  often  stop  at  saloons  and  hotels,  and  eat  and  drink  to- 
gether. Upon  one  occasion  Fritz  Hurtzig,  a  nephew  of  the  petitioner,  was 
sent  from  the  petitioner's  place  of  business  to  the  defendant,  with  money  for 
household  purposes.  He  reached  his  uncle's  house  between  2  and  3  o'clock  in 
the  afternoon,  and  found  Biese  and  the  defendant  together  in  the  reception 
room.  When  he  entered,  Biese  had  evidently  been  drini^ing,  and  was  some- 
what intoxicated.  After  a  short  time  he  asked  the  defendant  to  bring  some 
wine,  and  she  promptly  brought  it,  and  subsequently  renewed  tlie  supply. 
The  two  men  then  drank  the  wine,  and  Biese  commenced  to  hiud  the  defend- 
ant, saying  that  she  was  an  amiable,  lovely  woman;  that  he  loved  her;  that  it 
was  a  pity  that  he  was  married;  that  he  would  like  to  marry  a  woman  like 
the  defendant.  Mrs.  Hurtzig  was  present  when  this  was  said,  and  failed  to 
in  any  way  signify  her  disapproval  of  the  conversation. 

Late  in  the  fall  of  1886  the  petitioner's  suspicions  became  so  aroused  that 
he  terminated  the  music  lessons,  ceased  to  cohabit  witli  the  defendant,  and 
caused  Biese  and  her  to  be  watched.  The  men  who  were  employed  for  that 
purpose  testify  that  the  defendant  and  Biese  continued  their  walks  together, 
sometimes  alone  and  sometimes  in  com^mny  with  the  defendant's  three  chil- 
dren. They  say  that  the  couple  would  walk  arm  in  arm,  and  that  at  times, 
in  lonely  places,  Biese  would  embrace  and  kiss  the  defendant.  The  defend- 
ant and  Biese  deny  that  the  testimony  as  to  the  embracing  and  kissing  is 
true;  and  it  is  urged,  because  the  watchers  were  employed  and  paid  by  the 
petitioner,  that  their  testimony  should  be  rejected.  I  do  not  think  that  the 
testimony  should  be  unceremoniously  thrown  out,  but  I  have  no  hesitation 
in  saying  that  it  should  be  subjected  to  close  scrutiny,  and  received  with 
great  caution.  The  employment  itself  is  an  incentive  to  an  unscrupulous 
witness  to  shade  his  testimony  to  his  employer's  purpose;  and  must,  in  some 
degree,  induenoe  the  perceptive  powers  of  one  who  intends  to  be  honest.  The 
credit  to  be  given  must  depend  upon  the  character  and  surroundings  of  each 
witness,  and  the  extent  to  which  he  is  corroborated,  either  by  the  testimony 
of  ot Iters,  or  by  circumstances,  or  by  the  inherent  probability  of  the  truth  of 
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his  story.  Three  witnesses  of  this  class  were  employed;  two  of  them  were 
citizens  of  Hoboken,  and  the  other  was  a  professional  divorce  detective,  im- 
ported from  New  York.  One  of  the  Hoboken  men  was  a  chance  man  of  the 
police  force,  and  the  other  was  engaged  in  real  estate  and  insnrance  busi- 
ness. The  testimony  in  qnestion  came  from  the  two  citizens  of  Hoboken. 
Neither  the  defendant  nor  Biese  denies  that  they  were  together  at  the  places 
where  these  witnesses  say  they  saw  the  acts  of  familiarity.  They  simply  con- 
tent themselves  with  a  denial  of  those  acts.  Nothing  is  urged  against  the 
character  of  either  of  these  witnesses,  except  their  employment  in  this  case  aa 
spies.  As  I  find  other  witnesses  in  the  case  speaking  of  acts  of  similar  char- 
acter, I  feel  that  I  cannot  refuse  all  credit  to  these  men.  Mrs.  Mlschke,  to 
whom  reference  has  been  made,  was  visited  several  times  by  Biese  and  the 
defendants.  She  says  that  she  did  not  see  them  kiss  each  other,  but  they  acted 
as  if  they  were  the  greatest  friends.  She  says  that  they  would  walk  together, 
arm  in  arm,  and  that  as  they  walked  the  defendant  would  talk  to  Biese,  and 
look  up  into  his  eyes  "as  if  she  were  his  bride."  MetaSeedorf,  one  of  the 
servants  in  the  Hurtzig  house,  States  that  upon  one  occasion  as  she  was  on 
the  stairway,  she  looked. through  the  transom  over  the  door  of  the  reception 
room,  and  saw  Biese  sitting  with  his  arm  about  the  defendant's  waist.  The 
same  servant  mentioned  another  occasion  when  she  saw  the  defendant  play- 
fully jump  down  several  steps  into  Biese^s  arms,  where  she  was  held  several 
seconds.  Also  that  at  another  time,  when  the  children  were  playing  leap- 
frog, the  defendant  asked  Biese  to  vault  over  her  back,  which  he  refused  to 
do  for  fear  he  might  hurt  her.  At  another  time  she  saw  Biese  slap  the  de- 
fendant playfully  on  the  bustle  as  she  walked  past  him  in  the  reception  room. 
On  the  8d  day  of  May,  1887,  the  petitioner  came  home  and  found  Biese  with 
the  defendant  in  the  reception  room.  As  he  was  about  to  enter,  he  saw  the  de- 
fendant running  excitedly  about  the  room,  but  when  he  entered  she  stood  near 
the  table,  apparently  examining  some  photographa^  while  Biese  stood  at  the 
other  side  of  the  table.  An  empty  beer  bottle  was  on  the  table.  He  at  once 
ordered  Biese  to  leave  the  house,  and,  upon  his  hesitating  and  commencing  to 
speak,  called  him  a  "lumph,"  (triunp,)  and  threatened  to  call  ao  officer  to 
put  him  out.  The  defendant  then  told  the  complainant  that  it  was  an  insult 
to  her  to  call  Biese  a  '*lumph,"  and  the  petitioner  told  her  that  she  could  also 
go;  that  he  could  not  imagine  how  she  could  throw  herself  and  family  away 
upon  that  man.  She  replied  that  the  petitioner's  stupid  face  could  not  com- 
pare with  Biese's  IntMligent  features.  He  said  that  it  was  fortunate  that 
Biese  got  out  without  further  trouble,  and  she  again  replied,  ''What  is  the 
matter  with  you?  You  are  only  a  dwarf  in  comparison  with  him."  That 
night  the  petitioner  went  to  Kentucky,  and  the  next  day  Biese  and  the  de- 
fendant met  again,  and  were  dally  thereafter  together.  On  the  8th  of  May 
they  walked  with  the  little  children,  in  a  rain-storm,  for  several  miles;  the 
children  under  one  umbrella,  and  they  under  another.  They  returned  home 
after  8  o'clock  at  night,  and  Biese  remained  until  after  midnight.  The  proofs 
show  that  upon  two  occasions  the  defendant  purchased  a  nerve  tonic  in  New 
York  for  Biese,  and  that  on  one  occasion,  when  he  complained  of  a  headache, 
she  bathed  his  head.  On  July  8,  1887,  she  wrote  a  letter  to  one  Otto  Krote, 
who  had  been  a  pupU  of  Biese,  in  which  she  stated  that  the  friendship  that 
had  grown  up  between  her  and  Biese  had  been  strengthened  by  the  persecu- 
tion of  her  husband  and  Mrs.  Biese;  that  she  was  greatly  concerned  about 
the  health  of  Biese,  and  feared  that  he  would  be  drugged  by  his  wife,  and 
she  therefore  begged  Krote  to  look  after  him  with  energy,  and  call  a  physician 
if  he  saw  anything  amiss.  She  assured  him  that  she  would  refund  any  mon- 
eys that  he  might  thus  expend.  She  also  desired  that  he  would  report  to  her 
as  to  Biese*s  condition,  and  remember  her  to  Biese.  She  concluded  by  re- 
auesting  him  to  destroy  her  letter.  Krote  spoke  to  Biese  about  the  letter,  and 
Iliese  also  requested  him  to  destroy  it. 
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On  the  9th  of  August,  1887,  the  petitioner  and  the  defendant  got  into  an 
altercation,  in  which  the  petitioner  accused  his  wife  of  being  a  **  bad  woman." 
When  he  made  the  accusation  his  l>ack  was  turned  to  her,  and  she  kicked  him; 
and,  upon  his  facing  her,  she  kicked  him  again,  that  time  below  the  stomach, 
and  in  such  a  way  as  to  cause  him  so  much  pain  that  he  bent  in\his  agony. 
As  she  continued  her  attack,  he  caught  her  and  threw  heron  the  bed.  There 
she  continued  to  fight,  and  beat  him,  and  scratched  him  in  the  face;  so  that, 
releasing  himself,  he  ran  out  of  the  room  and  down-stairs,  calling  upon  the 
servants.  Immediately  after  this  trouble  the  defendant  went  out,  and  within 
a  few  minutes  was  with  Biese  in  the  fields  above  Hoboken.  As  they  walked 
together  they  were  followed  by  the  men  who  had  been  employed  to  watch 
them,  and  also  by  the  petitioner  and  a  friend.  A  photographer  was  secured, 
and  as  tliey  sat  together  talking,  a  photograph  of  their  position  was  secured. 
She  was  then  seen  putting  her  arm  about  Biese's  neck,  and  it  was  observed 
that  Biese  tapped  her  below  the  stomach  with  a  newspaper  he  had  doubled  in 
his  hand.  The  defendant  and  Biese  explain  this  scene  by  stating  that  she  put 
her  arm  about  Blese*s  neck  to  illustrate  how  her  husband  held  her,  and  that 
Biese  laughingly  tapped  her  below  the  stomach,  and  said,  "How  would  you 
like  some  one  to  kick  you  there?"  The  divorce  detective  was  employed  in  De- 
cember, 1886,  and  then  ingratiated  himself  with  Biese  by  becoming  his  pupil. 
His  design,  of  course,  was  togain  Biese's  confidence,  and  procure  evidence 
-  of  his  true  relation  with  Mrs.  Hurtzig.  According  to  his  account  he  was  suc- 
cessful in  his  undertaking,  and  secured  admissions  from  Biese,  which,  if  his 
testimony  were  believed,  and  the  admissions  of  a  particeps  criminis,  not  made 
in  the  presence  of  the  defendant,  were  admissible  in  evidence,  (2  Bish.  Mar, 
&  Div.  §  618,  and  Berckmana  v.  Berckmans,  16  N.  J.  Eq.  140,)  would  go  far 
to  criminate  the  defendant.  I  think  it  is  credibly  established  that  he  became 
to  Biese  an  unprincipled  libertine,  and  as  such  sought  an  introduction  to  Mrs. 
Hurtzig.  Biese  resisted  his  importunity,  atid  did  not  give  the  desired  intro- 
duction until  the  detective  met  him  and  the  defendant  face  to  face,  in  such  a 
way  that  compliance  with  the  request  could  not  be  avoided.  Biese  then  intro- 
duced £he  defendant  as  Madame  Schultze,  and  the  defendant  assumed  that 
name,  but  refused  the  detective's  invitation  to  drink  and  drive  with  Biese  and 
himself.  The  defendant  was  not  aslced  why  she  assumed  the  name  without 
objection.  Biese  says  that  he  did  not  see  fit  to  introduce  the  detective  to  a 
"fine  lady." 

When  the  citation  in  this  suit  wai9  served  upon  the  defendant  she  imme- 
diately sought  Biese,  and  with  him  consulted  her  counsel,  and  arranged  for 
her  defense.  The  petitioner  offered  in  evidence  several  of  the  defendant's  let- 
ters to  him,  which  immediately  antedate  the  intimacy  with  Biese,  and  abound 
in  expressions  of  sincere  affection  for  him.  The  purpose  of  the  offer  is  that 
those  expressions  may  be  contrasted  with  the  evidence  as  to  the  defendant's 
feelings  towards  the  petitioner  after  the  commencement  of  the  intimacy  with 
Biese,  and  thus  emphasize  the  estrangement  of  lier  love.  Other  letters  from 
the  defendant  show  the  progress  of  her  entanglement  with  Biese  and  estrange- 
ment from  her  husband.  The  circumstances  referred  to,  prove  that  the  de- 
fendant lost  her  affection  for  her  husband,  and  bestowed  it  upon  Biese.  Her 
condemnation  of  her  husband,  her  treatment  of  him,  her  disregard  of  his  ad- 
vice and  wishes,  and  the  vicious  comparison  of  him  with  Biese,  satisfy  me  of 
the  former;  while  her  conduct  and  confidences  with  Biese,  her  desire  to  be  in 
his  company,  and  her  solicitude  for  his  welfare,  convince  me  of  the  latter. 
The  proofs  also  show  other  indicia  ot  the  crime  in  question, — stolen,  frequent, 
and  continuous  interviews  and  personal  familarity.  Nothing  in  the  case  is 
more  decidedly  indicative  of  the  character  of  the  intimacy  that  existed  than 
the  interview  bptween  the  defendant  and  Biese  that  immediately  succeeded 
the  diflSculty  between  the  husband  and  wife  in  August,  1887,  at  which  she 
confided  to  him  the  particulars  of  a  disgraceful  altercation  with  her  husband» 
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touching  her  loyalty  as  a  wife,  brought  about  by  her  intimacy  with  the  very 
man  in  whom  she  then  contided,  and  at  which,  with  indecent  liberty,  he  tapped 
her  with  his  newspaper,  and  asked»  "How  would  you  like  some  one  to  kick 
you  there?"  This  man  kissed  and  embraced  her,  and  declared  that  he  loved 
her,  and  would  like  to  marry  her,  and  she  made  no  remonstrance,  but,  on  the 
contrary,  thereafter  sought  his  companionship,  against  the  earnest  protest  of 
her  husband  and  friends;  hung  upon  his  arm;  looked  lovingly  in  his  eyes;  and 
had  long  and  private  interviews  with  him,  by  day  and  by  night,  from  which 
she  came  with  her  hair  in  disorder.  With  this  man  she  compares  her  husband 
in  such  a  manner  as  to  exhibit  admiration  for  the  former,  and  hatred  of  the 
latter.  I  cannot  escape  the  conviction  that  desire  and  the  opportunity  to  grat- 
ify it  are  abundantly  proved,  and  I  fail  to  conceive  that  a  married  woman 
would  go  thus  far  in  disregard  of  all  duties  and  decency,  without  a  complete 
surrender  of  her  virtue.  After  weighing  each  circumstance  in  proof  sepa- 
rately, and  then  all  the  proofs  together^  I  am  constrained  to  reach  the  conclu- 
sion that  the  defendant  has  been  guilty  of  the  crime  charged,  and  that  the 
prayer  of  the  petition  should  be  granted. 


Mutual  Life  Ins.  Co.  t?.  Newton. 

(Court  of  Chancery  of  New  Jersey.    October  19, 1888.) 

Homestead— Prior  Debts— Statutory  Notice. 

Homestead  act  of  New  Jersey  (Bevislon,  p.  1055,  §  2)  provides  that  the  deed  of  coa- 
vey  ance  to  the  debtor  must  show  that  the  land  is  intended  to  be  held  as  a  homestead, 
or  a  notice  to  that  effect  must  be  executed,  recorded,  and  published,  and  that  no  prop- 
erty shall  be  exempt  from  sale  for  a  debt  contracted  prior  to  the  recording  of  the 
notice.  Hehd-^  the  owner  of  a  life-estate,  under  devise  from  his  wife,  is  not  entitled 
to  exemption  against  a  debt  created  prior  to  the  devise :  no  attempt  having  been 
made  to  comply  with  the  act  until  a  writ  was  in  the  hands  of  the  officer. 

On  petition  to  stay  execution. 

Mr.  Lindsay  and  A,  H.  Strong ,  for  petitioner.    E.  D.  Qillmoret  contra. 

Bird,  Y.  C.  The  complainant  had  a  final  decree  in  a  foreclosure  suit.'  Aftt.r 
the  sale  of  the  lands  included  in  the  mortgage,  there  was  a  deficiency.  For 
this  deficiency  an  execution  was  ordered,  under  which  a  levy  has  been  made 
on  lands  of  the  defendant.  These  lands  were  owned  by  his  former  wife,  who 
devised  to  him  an  interest  for  life  therein.  He  now  resides  on  these  lands, 
and  comes  into  court,  claiming  that  they  are  his  homestead,  and  asks  the 
court  to  protect  him  therein  against  this  execution,  by  restraining  the  sale  of 
them.  These  lands  were  acquired  after  the  creation  of  the  debt  which  the  com- 
plainant desires  to  make  out  of  them.  The  question,  therefore,  is,  does  the 
case  made  by  the  petitioner  come  within  the  act  i-especting  homestead  exemp- 
tions? The  act  (Revision,  p.  1055,  §  1)  gives  to  the  debtor  a  lot  of  land,  and 
the  buildings  thereon,  occupied  as  a  residence,  and  owned  by  the  debtor,  be- 
ing a  householder,  and  having  a  family,  of  the  value  of  $1,000.  The  next 
section  declares  that  the  deed  of  conveyance  to  such  debtor  must  show  that 
the  said  lot  is  intended  to  be  so  held,  or,  in  case  it  does  not,  a  notice  that  the 
same  i&  designed  to  be  so  held,  shall  be  executed  and  acknowledged,  contain- 
ing a  full  description  of  the  lot,  and  recorded,  and  published  once  in  each  week, 
for  at  least  six  weeks,  in  one  or  more  newspapers  in  the  county:  and  adds: 
"But  no  property  shall,  by  virtue  of  this  act,  be  exempt  from  sale,  for  non- 
payment of  taxes  or  assessments,  or  for  any  labor  done  thereon,  or  material 
furnished  therefor,  or  for  a  debt  contracted  for  the  purchase  tliereof,  or  prior 
to  the  recording  of  the  aforesaid  deed  of  notice."  As  stated,  the  debtor  had 
an  interest  for  life  in  these  lands,  at  the  time  of  the  issuing  of  the  writ,  which 
he  now  desires  to  have  the  court  i-estrain  the  execution  of  as  to  these  lands; 
and  the  debt  was  in  existence  long  before  the  will  of  his  wife  took  effect.  Nor 
was  there  any  attempt  to  comply  with  the  terms  of  the  act  until  after  the  writ 


Digitized  by 


Google 


N.  H.]  LAWRENCE  V.  TBNNANT.  548 

was  in  the  hands  of  the  officer.  Then  the  notice  referred  to,  and  required  by 
the  statute,  was  prepared,  and  filed,  and  published.  Js  such  a  case  within  the 
statute?  I  conclude  it  is  not.  The  provision  above  quoted,  which  qualifies 
the  whole  benefit  conferred,  expressly  places  a  debt  which  was  created  prior 
to  the  recording  of  the  deed  or  notice  on  the  same  footing  as  a  claim  for  taxes, 
or  for  labor,  or  for  material,  or  for  purchase  money.  The  legislature  did  not 
intend  to  give  any  citizen  an  opportunity,  under  its  solemn  sanction,  to  be- 
come indebted  to  the  amount  of  $1,000,  and  then  to  withdraw  so  much  of  his 
estate,  and  possibly  all,  from  the  reach  of  the  creditor.  The  petition  will  be 
dismissed,  with  costs. 


(64  N.  H.  582) 

Lawrence  v.  Tennant  et  al.^ 
(Supreme  Court  of  New  Hampshire.    Merrimack.    July  19, 1888.) 

1.  Evidence— AWCIB25T  Documents. 

Where  a  document  is  offered  in  evidence,  purporting  to  be  an  ancient  plot  of  a 
town,  and  an  inspection  of  it.  taken  in  connection  with  other  evidence,  establishes 
that  It  is  what  it  purports  to  be,  it  is  admissible.* 

2.  SASffB— DECLAR1.TI0N8  OF  DSCEASBD  PeRSONS—BOUXDARIES. 

Declarations  of  deceased  persons  as  to  the  boundaries  of  their  land,  though  not 

made  upon  the  land,  are  admissible  on  an  issue  between  parties  not  privy  in  estate 

to  them,  where  the  declarants  had  means  of  knowledge  as  to  such  boundaries,  and 

no  apparent  interest  to  misrepresent.    Carpenter  and  Bingham,  JJ.,  dissenting. 

8.  Same— Matters  of  Public  Interest. 

Declarations  of  deceased  persons  are  admissible  to  prove  the  original  location  of 
a  highway. 
4.  Boundaries— Locations  of  Monuments— Evidence. 

The  former  existence  of  a  monument  at  a  certain  point,  and  the  fact  that  the 
corner  of  a  wall  was  placed  by  A.  at  tbe  same  point,  being  relevant  to  the  issue, 
the  report  of  a  referee  should  not  be  set  aside  because  A.  and  B.,  whose  adjoining 
lands  were  bounded  by  the  monument,  were  permitted  to  testify  to  a  conversation 
between  themselves,  at  the  time  the  wall  was  being  built,  which  tended  to  show 
that  both  then  understood  that  the  comer  of  the  wall  was  located  at  the  place  of 
,  the  former  monument.    Carpenter  and  Bingham,  JJ.,  dissenting. 

Exception^  from  Merrimack  county. 

Trespass  qu,  cl.  for  cutting  down  and  carrying  away  trees  growing  on  the 
plaintiff's  land  in  Epsom.  Facts  found  by  a  referee.  The  defendants  justi- 
tied  under  one  Steele,  who  was  the  owner  of  two  *'Home"  lots  lying  adjacent 
to  the  plaintiff ^s  land  in  the  "Gore,"  so  called.  The  question  was  as  to  the 
true  location  of  the  line  between  the  Home  lots  and  the  Gore,  that  being  the 
line  between  the  plaintiff's  land  and  that  of  Steele.  The  plaintiff  was  shown 
a  plan  which  was  marked,  "Plot  of  the  town  of  Epsom,  taken  on  a  scale  of 
100  rods  to  an  inch.  July  2, 1800.  L.  D.  Morrill,"— and  testified:  "That 
plan  was  given  to  my  father  by  Dr.  Sam.  Morrill,  brother  of  Gov.  Morrill, 
who  made  it.  We  gave  it  to  Nathan  GrilBn."  Upon  cross-examination,  he 
testified:  "Father  told  me  Dr.  Morrill  gave  it  to  him.  I  saw  this  plan  when 
father  was  hoeing,  when  1  was  a  young  man.  Am  now  sixty-nine  years  old. 
When  I  first  saw  it,  it  was  at  our  house.  Nathan  Griffin  told  me  father  gave 
it  to  him.  Father  used  to  have  it  with  his  surveying  tools.  Father  was  a 
surveyor.  Can*t  tell  how  long  from  first  time  to  last  time  I  saw  it  in  father's 
possession.  Father  lived  where  I  live.  Lived  there  till  he  died.  Father 
died  about  1858."  George  W.  Lane,  a  surveyor,  was  shown  this  plan,  and 
testified:  "I  have  seen  Morrill  plan.  I  have  had  it,  and  handed  it  to  one  of 
the  plaintiff^s  counsel.  I  had  it  of  Mr.  John  H.  Dolbear,  of  Epsom,  who 
wrote  history  of  Epsom  for  county  history.  I  had  had  this  plan  before  this. 
The  first  time  I  went  to  survey  the  premises  I  had  this  plan  with  Master 
Nathan  Griffin,  an  old  surveyor.    Had  it  in  1884, — October,  I  think."    Upon 

^Reported  by  W.  S.  Ladd,  official  reporter T)f  the  New  Hampshire  supreme  court. 
*As  to  the  admission  of  ancient  documents  in  evidence,  see  Prigden  v.  Green,  (Ga.)  7 
8.  E.  Rep.  d7,  and  note;  French  v.  McGinnis,  (Tex.)  9  S.  W.  Rep.  828,  and  note. 
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tills  evidence,  and  subject  to  exception,  the  plan  was  ruled  in.  At  the  point 
A,  on  the  plan  hereto  annexed,  were  stake  and  stones,  agreed  to  be  the  true 
line  between  the  "Gore"  and  the  "Horn..  Lots."  The  plaintiff  claimed  that 
there  had  been  a  stake  and  stones  at  the  north-westerly  corner  of  the  "Gore," 
and  that  the  corner  of  a  wall  shown  the  referee  was  over  the  place  where  this 
bou  nd  had  been,  marked  "  D, "  and  that  D  A  was  a  part  of  the  disputed  boundary 
line  between  the  "Gore"  and  the  "Home  Lots." 

David  Griffin  at  one  time  owned  the  lot  of  land  in  the  "Gore"  indicated  by 
the  letters,  G,  O,  P,  J,  on  the  plan.  After  his  death,  his  two  sons,  John  and 
Nathan,  divided  this  lot  by  the  line,  B,  I.  John  Manson  Griffin,  a  son  of 
John  Griffin,  was  permitted  to  state  that  his  father  and  his  Uncle  Nathan 
showed  him  the  northerly  end  of  the  division  line  agreed  upon  by  them,  and 
stated  to  him  that  it  was  a  point  on  the  boundary  line  between  the  "Gore" 
and  the  "Home  Lots."  Henry  F  Sanborn  owned  a  farm  in  the  "Gore,"  and 
Benjamin  Towle  owned  adjacent  land  west  and  north  of  that  farm,  as  indi- 


cated on  the  plan.  Sanborn  was  permitted  to  state  that  his  father  and  grand** 
father,  who  had  owned  the  farm  before  him,  told  him  that  the  end  of  the 
fence  which  formerly  stood  on  the  site  of  the  present  wall  was  the  corner  of 
the  "Gore"  lot,  and  the  original  Sanborn  farm;  also  that  the  line  of  the  San- 
born farm  ran  from  six  to.  eight  rods  north  of  certain  buildings.  He  further 
testified  that  when  he  was  at  work,  building  a  short  wall  from  D  easterly, 
about  20  years  ago,  Benjamin  Towle  came  up  to  the  wall,  looked  at  it,  and  re- 
marked, "Tou  have  removed  the  bounds  which  the  fathers  set,"  and  that  he 
asked  Towle  in  reply  if  he  was  not  putting  up  as  good  a  one  as  he  was  taking 
away.  William  F.  Sanders  was  allowed  to  testify  that  Frederick  Sanborn, 
the  father  of  Henry  F.,  told  him  that  there  was  a  stake  and  stones  near  a 
pair  of  bars,  which  was  the  corner  of  the  Sanborn  farm, — the  bound  between 
the  Home  lots  and  Sanborn  farm.  It  was  tiot  pointed  out  to  the  witness  on 
the  ground.  Benjamin  Towle  testified  that  the  wall  at  the  corner,  D»  was 
"supposed"  to  be  on  the  line  between  the  Sanborn  land  and  the  land  owned 
by  Towle  to  the  north.  He  also  testified  to  the  same  effect  as  Sanborn  with 
reference  to  the  remark  made  by  him  to  Sanborn  when  the  latter  was  build. 
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ing  the  wall,  and  Sanborn's  reply.  He  also  testified  that  "the  Sanborns  ac- 
knowledged that  P  was  the  comer,  so  far  as  I  ever  knew ;''  and  that  bis  father* 
Benjamin  F.  Towle,  on  one  occasion,  pointed  out  D  to  him  as  such  corner, 
and  told  him  the  line  leading  therefrom  was  the  line  k)etween  the  Home  lots 
and  the  Gore.  Declarations  of  deceased  persons  were  admitted  to  show  the 
original  location  (rf  a  highway  known  as  '*£ast  Street,"  upon  which  the  Home 
lots  were  laid  out.  All  the  above  evidence  was  admitted  subject  to  the  de^ 
fendants*  exception. 

Wm.  L.  Foster  and  H,  G,  Sargent^  for  plaintiff.  Chase  ife  Streetevt  to'r  de- 
fendants. 

Blodgett,  J.  1.  The  true  rule  as  to  receiving  documents,  ancient  or 
otherwise,  in  evidence,  is  conceived  to  be  this:  The  party  offering  the  paper 
must  make  out  a  prima  facie  case  for  its  reception.  He  must  show  that  the 
paper  is  apparently  as  he  contends.  If  he  wholly  fails  to  do  this,  the  court 
should  reject  the  papers;  but,  if  there  be  a  reasonable  probability  ei«tablished 
that  the  paper  is  what  it  purports  to  be,  the  question  then  becomes  one  for  the 
jury,  and  the  paper  ought  to  go  before  them  with  proper  instructions.  The 
real  question  affecting  the  consideration  of  such  documents  with  the  tribunal 
before  which  they  are  offered,  is  whether  they  are  genuine,  and  contain  a  true 
statement  of  what  they  purport  to  contain«  If  found  to  possess  these  req- 
uisites, there  is  no  reason  vrhj  they  may  not  be  read  in  evidence.  Gibson  v. 
Poor,  21  N.  H.  446.  In  this  case  both  of  tliose  requisites  appear.  An  in- 
spection of  the  plan  leaves  no  doubt  that  it  is  an  ancient  and  much- worn  doc- 
ument, and,  taken  in  connection  with  the  reported  evidence,  establishes  a  rea- 
sonable probability  that  it  is  what  it  is  marked  and  purports  to  be,  namely, 
"A  plot  of  the  town  of  Epsom,  taken  on  a  scale  of  100  rods  to  an  inch,  in  the 
year  1800,  byD.  L.  Merrill."  The  antiquity  and  genuineness  of  the  plan 
thus  appearing,  it  was,  of  course,  admissible  if  made  by  public  authority ;  and, 
if  not  so  made,  it  was  none  the  less  admissible,  there  having  been  prelimi- 
nary evidence  of  its  correctness.  Other  grounds  of  admissibility  need  not  be 
considered. 

2.  The  declarations  of  John  and  Nathan  Griffin,  as  testified  to  by  John 
Hanson  Griffin,  were  competent.  They  had  the  means  of  knowledge;  and  not 
only  had  no  apparent  interest  to  misrepresent,  but,  as  owners  of  the  adjoin- 
ing Home  lot  as  well  as  the  one  divided,  the  location  by  them  of  point  B,  at 
the  pile  of  stones,  could  not  have  affected  their  interests  in  any  way,  since 
whatever  was  added  to  one  lot  by  the  line  which  they  adopted  would  neces- 
sarily be  taken  from  the  other. 

8.  The  declarations  of  Frederick  and  Josiah  Sanborn,  which  appear  in  the 
testimony  of  Henry  F  Sanborn  and  William  T.  Sanborn,  were  not  incompe- 
tent by  reason  of  interest.  These  declarations  related  to  the  location  of  point 
D;  and  as  the  plaintiff ^s  claim  is  that  the  northerly  boundary  ot  his  land  and 
of  the  Gore  lot  is  a  straight  line  from  A  to  D,  and  that  D  is  the  north-west- 
erly corner  of  the  Sanborn  farm,  the  ancient  ownership  and  occupation  of  the 
premises  around  D  were  pertinent  to  the  issue.  The  Sanborn  farm  had  been 
owned  and  occupied  by  the  witness  Sanborn  and  his  ancestors  back  to  bis 
great-grandfather,  and  the  adjoining  school  lot  had  for  many  years  been  owned 
and  occupied  by  the  Towles.  From  this  long-continued  ownership  and  occu- 
pation it  is  to  be  presumed  that  the  Sanl)orns  and  the  Towles  knew  the  bound- 
aries and  corners  between  their  respective  lands,  {Smith  v.  Forrestt  4U  K.  H. 
286,  237;)  and,  this  being  so,  it  is  difficult  to  conceive  how  the  defendants* 
contention  can  be  true,  and  the  declarations  of  the  deceased  Sanborns,  as  to 
the  location  of  their  north-east  corner,  be  rejected,  on  the  ground  that  they 
were  interested  in  having  it  where  they  told  the  witnesses  it  was,  in  view  of 
the  fact  that  the  Towles,  the  only  other  parties  interested  at  the  time,  not  only 
agreed  to,  but  insisted  upon,  the  same  point  as  their  south-west  corner.  Both 
v.l5A.no.lO— 86 
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parties  were  content  with  the  location  of  the  corner.  Neither  sought  to  en-' 
large  or  change  his  boundary,  or  the  boundaries  of  any  other  pei-son.  Both 
were  entirely  disinterested,  unless  the  mere  fact  that  they  were  adjoining 
owners  rendered  them  interested.  But,  if  it  did,  the  objection  goes  to  the 
weight  of  the  evidence  merely ;  inasmuch  as,  under  the  statutory  changes  in 
the  law  of  evidence  by  which  all  persons  interested,  and  all  parties,  even,  have 
become  competent  witnesses,  there  is  no  longer  occasion  to  exclude  the  dec- 
larations of  deceased  real-estate  owners  as  to  tlieir  boundaries,  upon  the  as- 
sumption of  Shepherd  v.  Thompson,  4  N.  H.  213,  215,  and  other  like  cases, 
that  it  must  be  presumed  to  have  been  their  interest  to  extend  their  bound- 
aries. 

Stated  more  fully,  the  case  presented  is  this:  A  farm  has  been  owned  and 
occupied  by  four  successive  generations  of  Sanborns,  and  the  farm  adjoining 
it  on  the  nortli  has  been  owned  and  occupied  by  two  successive  generations 
of  Towles.  There  is  no  evidence  that  the  line  between  Lhem  has  ever  been  in 
controversy  or  doubt.  Their  undisputed  boundary  is  the  western  part  of  the 
line  running  from  the  point  D,  eastward  to  A.  Twenty  years  ago  Sanborn 
built  a  wall  on  that  line  in  place  of  bounds  described  by  Towle  as  ** landmarks 
which  the  fathers  set  up. "  When  H.  P.  Sanborn  is  called  as  a  witness  in  this 
case,  he  is  interested,  in  a  sense  that  is  apparently  immaterial,  in  giving  tes- 
timony that  will  carry  the  boundary  line  north  to* that  line,  and  beyond  it;  as 
Benjamin  Towle  is  interested  in  carrying  the  same  boundary  south  to  that 
line,  and  beyond  It.  But  they  are  not  interested  in  this  suit;  and,  if  they 
were,  they  would  not  be  disqualified  as  witnesses  by  their  interest  to  misrep- 
resent. The  plaintiff  introduced  their  testimony  that  their  fathers,  F.  San- 
born and  B.  M.  Towle,  told  them  in  substance  that  the  line,  D,  A,  was  the 
boundary.  The  declaration  of  B.  M.  Towle  was,  in  effect,  a  disclaimer  of 
title  south  of  that  line,  and  the  declaration  of  P.  Sanborn  was,  in  effect,  a  dis- 
claimer of  title  north  of  it;  and  to  that  extent  their  declarations  come  within 
the  strictest  interpretation  of  any  rule  that  could  require  their  statements  to 
be  against  their  interests.  If  they  were  admissible  only  as  disclaimers,  B.  M. 
Towle's  declaration  would  be  evidence  for  the  plaintiff  in  this  case;  but  would 
not  have  been  evidence  for  the  defendants  if  the  plaintiff  had  claimed  that  the 
boundary  was  north  of  D,  A.  Such  a  rule,  instead  of  admitting  them  because 
the  declarants  made  them  under  circumstances  calculated  to  elicit  the  truth, 
uninfluenced  by  interest  in  an  existing  controversy,  would  adopt  as  a  test  the 
subsequent  interests  of  other  persons  in  a  controversy  concerning  the  bound- 
ary of  other  lands, — a  controversy  that  might  have  arisen  long  after  the  de- 
clarant's decetise.  The  true  rule  admits  the  traditionary  evidence,  not  as  a 
mere  disclaimer  or  disparagement  of  title,  but  on  the  broader  ground  of  the 
nature  and  necessity  of  a  class  of  cases  in*  which  great  dilficulty  in  proving 
original  landmarks  is  likely  to  arise  from  lapse  of  time.  The  interests  of  F. 
Sanborn  and  B.  M.  Towle,  as  the  respective  owners  of  adjacent  lots,  the  com- 
mon boundary  of  which  was  unquestioned,  showed  a  strong  probability  that 
they  had  knowledge  of  that  boundary.  B.  M.  Towle's  statement  that  the 
line,  D,  A,  was  his  southern  boundary,  was  confessedly  competent;  and  there 
is  no  ground  of  reason  for  excluding  F.  Sanborn's  concurring  statement  that 
the  same  line  was  his  northern  boundary.  Had  their  statements  been  mere 
conflicting  assertions  of  their  claims  in  an  existing  contention,  they  might 
have  been  of  no  value.  Instead  of  being  expressions  of  their  interests  in  a 
disputed  boundary,  or  of  their  desires  to  enlarge  their  possessions,  they  tended 
to  prove  a  common  understanding,  and  to  disprove  all  motive  to  misrepresent. 
Under  such  circumstances  the  admission  of  Towle's  statement,  and  the  rejec- 
tion of  Sanborn's,  when  the  question  is  between  D,  A,  and  a  line  north  of  it, 
would  incumber  the  rules  of  evidence  with  an  arbitrary  discrimination,  and 
unjustly  suppress  the  cogent  proof  furnished  by  the  concord  of  adjoining 
owners. 
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The  f  uither  objection  to  the  testimony  of  Sanders,  because  (1)  the  declara- 
tion of  the  deceased  party  was  purely  hearsay,  and  because  (2)  they  were  not 
made  on  the  land»  and  while  pointing  out  the  comer,  is  not  well  taken.  It  is 
true  that  such  evidence  is  hearsay  in  its  nature,  but  it  is  equally  true  that  it 
comes  within  a  well-recognized  and  long-established  exception  to  the  general 
rule  of  law  that  hearsay  is  not  competent  evidence;  and,  while  it  may  not 
often  be  entirely  satisfactory  and  conclusive,  it  has  been  found  to  subserve 
the  ends  of  justice,  and  its  admissibility  in  this  class  of  cases  is  well  settled. 
As  lo  the  second  ground  of  objection,  it  is  sufficient  to  say  that  declarations, 
otherwise  admissible,  are  not  rendered  inadmissible  because  made  off  the  land, 
and  because  the  object  referred  to  was  not  pointed  out.  Smith  v.  Forrest, 
supra,  230,  237;  Potvers  v.  Silsby,  41  Vt.  288;  Webb  v,  Richardson,  42  Vt. 
472.  474. 

4.  The  defendant  contends  that  the  jesting  exclamations  and  remarks  of 
Sanborn  and  Towle,  as  to  the  removal  of  the  landmarks  or  bounds,  were  in- 
competent as  declarations  of  living  witnesses  concerning  the  location  of  a 
corner  bound.  It  is  insisted,  however,  by  plaintiff's  counsel,  (and  such  would 
seem  to  be  the  fact,)  that  they  were  not  introduced  for  that  purpose,  but  for 
the  purpose  of  showing  that  at  the  time  the  wall  was  built  there  were  a  stake 
and  stones  at  D,  and  that  the  corner  of  the  wall  was  placed  upon  that  exact 
spot.  The  statement  of  these  facts  by  the  witnesses  in  a  proper  way  would 
not  have  been  objectionable.  The  location  of  the  point  D  being  in  issue,  the 
former  existence  of  a  stake  and  stones  at  the  same  place  where  the  wall  was 
subsequently  built  would  not  be  a  relevant  fact  upon  that  issue.  This  was  what 
the  evidence  excepted  to  tended  to  prove.  In  legal  effect,  the  involuntary  and 
coincident  remarks  of  the  witnesses  to  each  other  amounted  simply  to  a  mut- 
ual recognition  of  an  established  line  between  them,  and  that  one  kind  of  a 
bound  was  being  substituted  for  another  at  the  same  place.  Accompanying 
an  act  relevant  and  material,  independently  of  what  was  said,  and  serving  to 
elucidate  and  give  it  a  character,  no  reason  is  perceived  why  these  remarks 
might  not  properly  be  considered  as  part  of  the  res  gestct,  (see  Steph.  Dig.  Ev. 
art.  9,  and  Railroad  Co,  v.  Fay,  16  111.  558,  568;)  but,  if  not,  they  were  at 
most  but  the  statement  of  a  relevant  fact  in  an  improper  way;  and,  being 
cumulative  testimony  merely  as  to  the  undisputed  Sanborn- Towle  boundary, 
their  admission  does  not  afford  a  sufficient  ground  for  setting  aside  the  report 
of  the  referee. 

6.  The  exception  to  the  testimony  of  Benjamin  Towle,  that  "the  wall  at 
corner  D  was  supposed  to  be  built  on  the  line  between  the  Sanborn  farm  and 
the  school  lot,"  is  not  well  founded.  The  word  "supposed,"  to  which  objec- 
tion is  made,  was  evidently  used  by  the  witness  in  the  sense  of  "understood," 
and  when  so  taken  is  not  open  to  valid  exception.  See  Leach  v.  Bancroft,  61 
N.  H.  411.  The  further  exception  to  the  testimony  of  this  witness,  that  "the 
Sanborns  acknowledged  that  D  was  the  corner'so  far  as  I  ever  knew,"  cannot 
be  sustained.    See  Smith  v.  Forrest  and  Leach  v.  Bancroft,  supra, 

6.  The  only  remaining  exception  considered  in  the  defendant's  brief  is  to 
the  admission  of  the  declarations  of  deceased  persons  as  to  the  location  of  the 
highway  known  as  "East  Street."  It  appears  from  the  reserved  case  that  the 
defendants  claimed  that  the  highway  as  now  occupied  is  the  original  East 
street,  against  which  the  Home  lots  were  laid  out;  while  the  plaintiff  claimed 
that  the  highway,  as  now  occupied,  is  not  the  original  East  street,  but  that 
the  street  originally  run  further  north  five  to  eight  rods  from  the  present  high- 
way. The  original  location  of  the  highway  was  therefore  an  important  ques- 
tion upon  the  location  of  the  southerly  line  of  the  Home  lots,  and,  being  a 
matter  of  public  and  general  interest,  the  evidence  excepted  to  was  competent. 
State  V.  Vale  Mills,  63  N.  H.  4;  Noyes  v.  Ward,  19  Conn.  250,  269;  1  Greenl. 
Ev.  §§  128-131.  The  exception  was  overruled  Judgment  for  the  plaintiff 
on  the  report. 
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Clark,  J„  did*  not  sit.    Doe,  C.  J.,  and  Allen,  J.,  ooiicarred.    Smith,  J.» 
concurred  in  the  result.    Carpenter  and  Bingham,  JJ.,  were  of  opinion 
that  the  declarations  of  Frederick  and  Josiah  Sanborn,  and  those  of  Henry  F. 
Sanborn  and  Benjamin  Towle,  were  not  competent  evidence. 
on  ?a.  St  .293)  

Appeal  of  School  Directors  of  Bloomsbttrg. 

(Supreme  Cov/rt  of  FennayVoania.    Ootober  1,  18S8.) 

Schools  and  Sohool-Distriots— Dikbotors— Rbmoyal. 

On  a  petition  to  remove  school  directors,  defendants  did  not  deny  the  averment 
that  they  had  not  appointed  the  usual  and  necessary  number  of  teachers,  and  it  ap- 
peared that  the  omission  was  because  the  directors  could  not  airreeas  to  the  salary. 
Meldj  that  defendants  were  properly  removed. 

Cdrt^oran' to  court  of  quarter  sessions,  Columbia  county;  William  Elwell, 
Judge. 

Petition  by  the  citizens  and  tax-payers,  praying  the  removal  of  the  school 
directors  of  Bloomsburg  for  neglect  of  duty  in  failing  to  elect  a  suffldent 
number  of  teachers.    The  petition  was  granted,  and  the  directors  appealed. 

L.  B,  Walker  and  James  Scarlett^  for  appellants.  Bkeler  dk  Herring  and 
Geo,  E.  Bltoell,  for  appellees. 

Gr£BN,  J.  In  this  case  certain  citizens  and  tax-payers  of  the  Bloomsburg 
school-district  complain  inter  alia  that  the  school  directors  of  the  district  have 
neglected  and  refused  to  appoint  a  sufficient  number  of  teachers  to  keep  the 
schools  in  operation.  Answers  were  filed  by  the  six  directors,  in  sections  of 
three  each.  In  both  the  answers  it  is  stated  that  15  of  the  teachers  were  ap- 
pointed at  the  regular  meeting  for  Uiat  purpose  on  24th  June,  and  that  this 
was  all  that  were  to  be  appointed,  except  the  principal.  It  appears  by  the  evi- 
dence that  16  was  the  number  that  were  annually  appointed  for  several  years 
immediately  previous,  and  there  is  no  doubt  under  the  pleadings  and  evidence 
th^t  this  was  the  number  intended  to  be  appointed  for  the  year  in  question, 
1887.  As  the  necessity  for  more  than  15  is  alleged  in  the  petition,  and  is  not 
denied  in  either  of  the  answers,  but,  on  the  contrary,  both  the  answers  and 
the  recorded  proceedings  of  the  directors  at  their  meetings  conclusively  prove 
that  another  was  to  be  appointed,  but  was  not,  it  must  be  taken  that  the 
learned  court  below  was  right  in  holding  that  there  was  necessity  for  another 
teacher  to  be  appointed.  The  evidence  taken  by  the  commissioner  also  fully 
justified  the  court  in  finding  as  a  fact  that  there  was  such  a  necessity.  This 
being  so,  it  is  undoubtedly  correct  that  the  board  of  directors,  when  they 
failed  to  appoint  an  additional  teacher,  failed  to  perform  an  imperative  duty. 
The  proceedings  of  the  board  show  an  unseemly,  indeed  an  absurd,  contest 
over  the  amount  of  the  salary  to  be  paid  to  the  additional  teacher.  Three  of 
the  directors  insisted  that  ;$800  should  be  paid,  and  the  other  three  insisted 
that  the  amount  should  be  $l,t)00.  They  refused  to  make  any  concessions  to 
each  other,  and  actually  allowed  the  appointment  of  a  teacher  to  go  by  default, 
because  they  were  unwilling  to  agree  upon  the  amount  of  the  salary.  Per- 
sons who  have  more  pride  of  opinion  than  regard  for  the  public  interests 
committed  to  their  care  are  not  suitable  for  the  exercise  of  public  functions. 
The  best,  in  fact  the  only,  course  to  adopt  with  them  is  to  relieve  them  from 
the  ditficulties  of  their  position,  and  put  others  in  their  place.  This  is  what 
the  learned  court  below  did,  and  in  an  excellent  opiuiou  fully  indicated  the 
correctness  of  its  action.    Proceedings  affirmed. 


Commonwealth  t>.  Luzernb  Countt. 

{Sujyreme  Court  of  PermsyVvania.    October  1, 1888.) 

1.  Taxation— Application  of  Taxbs— Settlement  bt  Ck>uNTT— Collatbbal  Attack. 

For  e^h  of  the  years  from  1879  to  18:^2,  inclusive,  the  auditor  general  and  state 

treasurer  made  a  settlement  of  account  with  a  county,  each  settlement  showing  a 
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balanoe  due  the  oounty,  whioh  arose  in  part  out  of  credit  settlementB  for  illegal 
taxes.  In  1888,  in  pursnisince  of  a  resolution  of  the  board  of  revenue  commissioners, 
the  auditor  genersu  and  state  treasurer  transferred  a  portion  of  the  credit  for  illegal 
taxes  to  a  county  which  was  erected  out  of  the  former  county,  and  in  the  settle- 
ment for  1888  the  original  county  was  charged  with  the  amount  of  the  transfer. 
Heldy  that  the  accounts  from  1879  to  1882,  unappealed  from  and  unopened,  were 
conclusive,  and  the  credit  could  not  be  diminished  without  the  county's  consent. 

t.  Same— DmsjoN  or  Ck>UNTT— Tkansfeb  of  Crsdit— Power  ow  Rbyskttb  Coioas- 

SIONEKS. 

The  board  of  revenue  commissioners  of  Pennsylvania  has  no  authority  to  inter- 
fere with  the  credit  settlements  of  the  auditor  general  and  state  treasurer  with  a 
county  for  Ul^ral  taxes,  by  transferring  a  part  of  the  credit  in  such  settlements  to 
a  county  erected  out  of  the  former  one,  no  such  power  having  been  conferred  by 
statute. 

Error  to  court  of  common  pleas,  Dauphin  county;  John  B.  MoPHSBaoN, 
Judge. 

Appeal  by  the  county  of  Luzerne  from  a  settlement  of  its  account  by  the 
auditor  general  and  state  treasurer  for  the  year  1883.  The  case  was  tried 
without  a  jury,  and  the  finding  and  opinion  by  MgPherson,  J.,  were  as 
follows:  '*  (1)  In  November,  1879,  the  auditor  general  and  state  treasurer  settled 
an  account  with  the  county  of  Luzerne  for  tax  on  personal  property  for  the  year 
1879,  which  showed  a  balance  due  the  county  of  $26,596.33.  In  April,  1881,  a 
like  account  was  settled  for  1880,  showing  a  balance  due  the  county  of  $24,746.65. 
In  December,  1881,  a  like  account  was  settled  for  1881,  showing  a  balance 
due  the  county  of  $22,896.97.  In  May,  1883,  a  like  account  was  settled  for 
1882,  showing  a  balance  due  the  county  of  $32,263.14.  These  accounts  are 
connected,  the  balance  from  one  year  being  carried  forward  to  the  next.  No 
appeal  was  taken  from  any  of  these  settlements,  and  they  have  never  been 
opened.  (2)  In  April,  1884,  a  settlement  for  the  year  1883  was  made,  and 
the  plaintiff  was  charged  therein  with  $11,263.59,  which  was  transferred  to 
the  credit  of  Lackawanna  county  without  the  plaintilf's  consent.  The  pres- 
ent appeal  is  taken  from  this  transfer.  We  have  been  referred  to  no  statute 
or  decision  which  authorizes  the  auditor  general  and  state  treasurer  to  take 
the  action  complained  of.  The  preceding  settlements  of  1879>82,  unopened 
and  unappealed  from,  were  conclusive  upon  both  the  county  and  the  state; 
and  since  it  appeared  therefrom  that  at  the  end  of  tlie  tax  year  of  1882  the 
plaintiff  was  entitled  to  a  credit  of  $32,263.14,  this  credit  was  supported  by 
the  final  decree  of  a  competent  tribunal.  It  was  a  valuable  interest,  and, 
while  the  decree  stood  untouched,  could  not  be  taken  away  or  diminished  by 
the  accounting  olficers  wiihout  the  county's  consent.  In  our  opinion,  there 
is  no  other  question  in  the  case.  The  auditor  general  and  state  treasurer  form 
a  tribunal  having  jurisdiction  to  settle  the  accounts  for  tax  on  personal  prop- 
erty between  the  counties  and  the  state.  Having  this  jurisdiction,  and  hav- 
ing also  exercised  it,  their  conclusions  are  final,  if  no  appeal  be  taken.  This 
is  a  well-known  rule,  and  the  result  of  applying  it  is  that  nothing  before  us 
is  open  to  attack  except  the  account  for  1883.  As  to  that,  no  item  is  appealed 
from  save  the  attempted  transfer  of  credit,  and  the  precise  point  before  us 
seems  to  be  the  bare  question  of  power.  Prima  facie,  such  a  transfer  of 
propei*ty  from  one  person  to  another  is  without  authority;  and,  since  the  com- 
monwealth is  unable  to  support  it  by  statute  or  decision,  we  think  the  plain- 
tiff  is  entitled  to  a  judgment  as  hereafter  stated.  The  commonwealth  thinks, 
however,  that  other  questions  are  involved,  and  we  will  find  the  f  urcher  facts 
needed  to  present  them.  (3)  For  the  years  1875, 1876,  and  1877  the  board  of 
revenue  commissioners  increased  the  sum  of  the  returns  of  personal  property 
made  to  it  for  state  taxation  by  the  county  of  Luzerne.  The  right  of  appeal 
from  such  action  of  the  board  had  not  yet  been  given,  and  the  county  paid 
the  taxes  due  upon  the  increase.  (4)  For  the  year  1878  the  board  made  a 
similar  increase,  and  from  this  the  county  appealed  to  this  court,  as  provided 
by  the  act  of  1878,  (P.  L.  126.)    In  October,  1878,  a  final  decree  was  entered^ 
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declaiing  the  increase  to  have  been  made  illegally,  inequitably,  and  without 
proper  and  sufficient  information,  and  certifying  to  the  auditor  general  and 
state  treasurer  that  the  amount  of  the  illegal  increase  was  the  annual  sum  of 
$13,587.  (5)  Afterwards  the  board  decided  that  the  Increase  made  by  it  for 
1875,  1876.  and  1877  had  been  illegal,  and  directed  the  auditor  general  and 
state  treasurer  to  credit  the  county  with  the  excess  of  tax  paid  for  these  yeare. 
Accordingly,  in  November,  1879,  and  April,  1882,  these  officers  made  credit 
settlements  with  thecounty  of  $30,682.48  and  $14,608.23,  respectively.  These 
credit  settlements  are  also  embraced  in  the  annual  settlements  referred  to  in 
paragraphs  1  and  2.  (6)  In  1883  Lackawanna  county — which  was  set  off  from 
Luzerne  in  1878 — petitioned  the  board  to  revise  the  credits  thus  allowed,  and 
to  award  to  her  a  proportionate  share  thereof.  Luzerne  county  protested,  but 
in  January,  1884,  the  board  decided  that  Lackawanna  county  was  entitled  to 
a  share,  and  passed  this  resolution:  *  Kesolved,  that  said  credit  settlements  be 
divided  between  the  counties  of  Luzerne  and  Lackawanna  so  that  Luzerne 
county  shall  retain  the  three-fourths  of  the  same,  and  the  remaining  one-fourth 
be  given  to  the  county  of  Lackawanna,  as  that  is  the  proportion  which  its 
taxation  as  compared  with  that  of  Luzerne  entitles  it  to  receive.'  (7)  In  pur- 
suance of  this  resolution,  and  acting  under  its  authority,  the  auditor  general 
and  state  treasurer  made  the  transfer  complained  of.  We  repeat  that  in  our 
judgment  these  facts  are  not  now  relevant,  because  either  in  whole  or  in  part 
they  lie  behind  tlie  annual  settlements  of  paragraphs  1  and  2,  and  cannot  be 
reached  while  those  settlements  are  untouched.  But  if  they  are  proper  to  be 
considered,  we  have  only  to  say  briefly  that  the  board  of  revenue  commission- 
ers had  no  authority  to  interfere  with  the  credit  settlements  of  the  plaintiff. 
The  powers  of  the  board  are  statutory,  and  it  is  nowhere  clothed  with  the 
right  to  take  credit  from  one  county  and  give  it  to  another.  Therefore  the 
resolution  quoted  was  upon  a  subject  beyond  its  jurisdiction,  and  could  con- 
vey no  authority.  In  this  matter  the  board  had  no  authority  to  give.  If  the 
transfer  is  based  upon  this  resolution,  it  has  no  foundation  and  must  fall. 
The  plaintiff  is  entitled  to  have  restored  the  credit  of  $11,263.59  transferred 
to  the  credit  of  Lackawanna  county,  and  we  direct  a  judgment  to  this  effect 
to  be  entered,  if  exceptions  are  not  filed  according  to  law." 

On  exceptions  filed  by  the  commonwealth,  the  following  opinion  was  ren- 
dered by  McPherson,  J.  "We  have  carefully  considered  the  very  able  and 
elaborate  argument  of  the  commonwealth  in  support  of  her  exceptions,  but 
are  still  of  opinion  that  the  principal  questions  stated  therein  cannot  be  raised 
on  this  appeal.  The  appeal,  we  repeat,  is  simply  from  the  settlement  of  1883, 
and  does  not  bring  up  for  scrutiny  and  decision  the  settlements  of  earlier 
years.  The  settlement  for  1883  shows  that  the  county  of  Luzerne  had  a  credit 
with  the  commonwealth,  arising  from  past  transactions,  of  $32,263.13.  This 
is  expressly  stated  to  be  a  balance  brought  over,  and  the  mahner  in  which  it 
was  reached  is  not,  as  we  think,  a  matter  we  can  now  consider.  It  is  also 
stated  to  be  a  balance  arising  from  the  dealings  of  the  county  with  the  com- 
monwealth in  respect  to  the  tax  on  personal  property,  and  this  is  a  subject 
within  the  authority  and  jurisdiction  of  the  accounting  departments.  If,  in 
these  dealings,  they  have  mistakenly  exceeded  their  authority,  the  mistake 
does  not  appear  on  the  settlement  before  us,  and  is  only  to  be  found,  if  at  all, 
by  going  behind  it,  and  examining,  not  only  other  settlements  unopened  and 
unappealed  from,  but  also  the  action  of  another  body,  namely,  the  board  of 
revenue  commissioners.  In  this  proceeding  we  cannot  go  so  far  afield.  To 
do  so  would  be  contrary  to  the  unbroken  practice  of  this  court,  and,  in  our 
opinion,  to  the  settled  rules  of  procedure  in  all  courts.  Some  effect  must  be 
given  to  the  official  action  of  the  accounting  departments,  and  it  matters  little 
whether  that  action  be  called  judicial  or  administrative  or  ministerial.  At 
all  events,  these  departments  form  a  tribunal  of  some  sort,  to  which  has  beea 
given  the  power  of  settling  certain  accounts  with  the  counties;  and  when  they 
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exercise  the  power  of  settlement  upon  one  of  the  accounts  within  their  juris^ 
diction,  the  result  of  their  action  cannot  be  collaterallj  attacked.  We  believe 
the  following  authorities  support  this  statement:  Spangler  v.  Com,^  8  Watts, 
67;  Com.  v.  lieitzeU  9  Watts  &  S.  109;  Hutchinson  v.  Com.,  6  Pa.  St.  124; 
Porter  v.  School  Directors,  18  Pa.  St.  144;  Com.  v.  Freedley's  ExWs,  21  Pa.  St, 
33;  Northampton  County  v.  Yohe,  24  Pa.  St.  305;  Fitter  v.  Com.,  31  Pa.  St. 
406;  Blackmore  v.  Allegheny  County,  51  Pa.  St  160;  Philadelphia  v,  Com.^ 
62  Pa.  St.  451;  Bums  v.  Clarion  County,  62  Pa.  St.  422;  Qlalfelter  v.  Com., 
74  Pa.  St.  74;  Siggins  v.  Com.,  85  Pa.  St.  278;  Com.  v.  Knox,  1  Penny.  478; 
Com.  V.  Railroad  Co.,  2  Pears.  389,  394.  Now,  one  of  the  accounts  within 
theJr  jurisdiction  is  tliat  of  each  county  with  the  commonwealth  in  respect  to 
the  tax  on  personal  property.  Exercising  their  undoubted  power  upon  this 
subject,  we  find  ns  a  result  that  at  the  beginning  of  the  tax  year  of  1883  the 
county  of  Luzerne  is  declared  to  have  a  balance  to  its  credit  of  $32,263.13. 
How  this  balance  was  reached  the  settlement  does  not  show,  but  the  presump- 
tion is  in  favor  of  its  correctness  and  legality.  If  it  be  attacked,  it  is  seen  at 
once  that  the  presumption  can  only  be  overthrown  by  also  attacking  several 
preceding  settlements,  all  unopened  and  unappealed  from,  as  well  as  the  ac- 
tion of  another  distinct  tribunal,  in  no  way  a  party  to  this  proceeding.  This 
seems  to  us  so. irregular,  and  so  certain  to  produce  serious  confusion  and  con- 
flict of  authority,  that  we  think  it  necessary  to  hold  firmly  to  the  rule  sup- 
ported by  the  cases  above  cited,  and  to  refuse  to  examine  a  settlement  not  ap- 
pealed from  upon  a  subject  within  the  jurisdiction  of  the  accounting  depart- 
ments; otherwise  no  settlement  would  be  final.  In  any  year  the  accounts  of 
earlier  years  could  be  gone  into,  and  the  authority  of  the  departments  would 
be  little  more  than  that  of  clerks.  Possibly  the  commonwealth  has  placed 
herself  in  a  position  where  she  may  be  obliged  to  allow  the  same  credit  twice. 
AVe  intimate  no  opinion  on  that  subject;  but  if  she  has  so  placed  herself,  the 
situation  is  due  to  her  own  effort,  well  meant,  but  none  the  less  mistaken,  to 
adjust  a  dispute  which  did  not  concern  herself,  but  only  the  counties  of  Lu- 
zerne and  Lackawanna.  As  we  have  heretofore  said,  the  board  of  revenue 
commissioners  had  no  authority  to  interfere  with  the  credit  settlement  of  Lu- 
zerne county,  and  therefore  could  give  none  to  the  auditor  general  and  state 
treasurer.  The  transfer  made  by  the  latter  has  no  foundation  in  statute  or 
decision,  and,  being  brought  before  us  by  appeal,  must  be  declared  erroneous. 
The  exceptions  are  overruled,  and  judgment  is  directed  to  be  entered  in  ac- 
cordance with  the  opinion  previously  filed." 

The  commonwealth  brings  error,  basing  its  case  in  the  argument  upon  the 
proposition  that  the  credit  settlement  made  November  6, 1879,  for  $30,682.48, 
and  that  made  April  11,  1882,  for  $14,668.23,  were  illegal  and  void,  and  that 
a  subtraction  from  them  does  not  injure  the  county  of  Luzerne. 

John  F.  Sanderson,  Dep.  Atty.  Gen.,  and  W,  S.  KirTcpatrick,  Atty.  Gen., 
for  the  Commonwealth. 

The  board  of  revenue  commissioners  has  no  authority  to  revise  its  action. 
Northumberland  Co,  v.  Bloom f  3  Watts  &  S.  542;  Northampton  Co.  v.  Tohe, 
24  Pa.  St.  305.  The  credit  settlements  cannot  be  sustained,  as  the  action  of 
the  board  of  public  accounts,  as  they  are  original  settlements  and  resettle- 
ments, under  the  act  of  April  8,  1869,  (P.  L.  19,)  must  be  based  on  former 
action  erroneously  or  illegally  had;  but  no  action  of  the  auditor  general  for 
those  years  can  be  so  impeached.  They  cannot  be  sustained  under  the  act  of 
April  21,  1846,  g  8,  (P.  L.  415,)  as  it  extends  only  to  accounts  of  public  offi- 
cers and  to  errors  prejudicial  to  the  commonwealth;  nor  under  the  act  of  1811, 
§1 1,  or  16.  The  case  is  that  of  one  who  has  voluntarily  paid  an  illegal  tax 
which  cannot  be  recovered.  Taylor  v.  Board,  31  Pa.  St.  73;  Boiough  of  AJr 
lentoum  v.  Saeger,  20  Pa.  St.  421.  Claims  on  the  commonwealth  within  the 
act  of  1811  are  such  as  would  constitute  causes  of  action  against  indlviduaLk 
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Clocffelter  v.  State,  86  N.  C.  51.  The  credit  settletnents  are  contrary  to  the 
constitutional  provision  that  money  can  be  withdrawn  from  the  treasury  only 
by  appropriation.  Railroad  Co,  v.  Alabama,  101  U.  S.  832.  The  authority 
of  the  agents  of  the  commonwealth  is  to  be  found  in  the  letter  of  the  law. 
Floyd  Acceptances,  7  Wall.  666;  Qreen  v.  Beeson,  31  Ind.  7;  Parsel  v.  Barnes, 
25  ArlE.  261;  BaZto  v.  Reynolds,  20  Md.  1;  Delafteld  v.  8taU,  26  Wend.  192; 
Com.  y.  Filler,  12  Serg.  &  B.  277.  While  the  mei^ts  of  matters  duly  passed 
on  within  tiie  scope  of  proper  authority  cannot  be  Inquired  into,  (Com.  v. 
Freedlty's  Ex'rs,  21  Pa.  St.  33;  Porter  v.  School  Directors,  18  Pa.  8t.  144; 
Com.  V.  Knox,  1  Penny.  ^78;.  Blackmore  v.  Allegheny  Co.,  51  Pa.  ISt.  160; 
Spongier  v.  Com.,  8  Watts,  57;  Com.  v.  Johnson,  6  Pa.  St.  186;  Com.  v. 
Railroad  Co.,  2  Pears.  389;  Filler  v.  Com.,  31  Pa.  St.  406;  Canal  Co.  v. 
Com.,  50  Pa.  St.  399;  Iron  Co.  v.  Com.,  55  Pa.  St.  448,  1  Pears.  364;  Siggins 
V.  Com.,  85  Pa.  St.  278,  and  cases  cited,)  and  while  an  individual  is  bound 
by  acquiescence,  and  by  failure  to  appeal,  {Broum  v.  White  Beer  Tp.,  27  Pa. 
St.  109;  Dyei-  v.  Covington  Tp.,  28  Pa.  St.  186,)  the  commonwealth  is  not 
bound  by  the  unauthorized  acts  of  its  agents,  nor  by  acquiescence,  (Bigelow,* 
Estop.  331;  State  v.  Corbin,  16  S.  C.  533;  Pulaski  Co,  v.  State,  42  Ark.  118; 
Attorney  General  v.  Marr,  55  Mich.  445, 21 N.  W.  Eep.  883;  Gough  v.  Dorsey, 
27  Wis.  119;  StaU  v.  Brown,  10  Or.  215;  StaU  v.  Hastings,  10  Wis.  525; 
County  of  Marion  v.  Phillips,  45  Mo.  75.)  The  auditor  general  is  an  admin- 
istrative officer,  and  has  no  judicial  power.  Const,  art.  4,  S  1;  Id.  art.  3,  §1; 
Qreenough  v.  Greenough,  11  Pa.  St.  489^94;  Bums  v.  Clarion  Co.,  62  JPa. 
St.  422. 

J.  C  McAlamey,  for  defendant  in  error. 

The  auditor  general,  under  the  act  of  1811,  Is  empowered  to  examine  and 
adjust  all  accounts  with  the  commonwealth;  and  under  the  act  of  1869,  the 
auditor  general,  state  treasurer,  and  attorney  general  are  authorized  to  revise 
any  settlement,  when  it  appears  from  tlie  accounts  or  other  information  that 
it  was  erroneously  or  illegally  made.  Purd.  Dig.  p.  1384,  §  18.  If  they  had 
jurisdiction,  it  is  to  be  presumed  that  everything  was  rightly  done.  Fowler 
v.  Jenkins,  28  Pa.  St.  178;  Philadelphia  v.  Com.,  62  Pa.  St.  453.  No  pro- 
vision having  been  made  by  the  act  of  April  17, 1878,  (P.  L.  17,)  forming  Lack- 
awanna county,  no  part  of  tlie  property  of  Luzerne  county  belonged  to  Lack- 
awanna, (Cooley,  Tax'n,  Ed.  1879,  176;  Laramie  v.  Albany,  92  U.  S.  308, 
313;  Windham  v.  Port/and,  4  Mass.  389;  Hampshire  v.  Franklin,  16  Mass. 
86;  Richland  v.  Lawrence,  12  HI.  8;  Winnisimmet  Co.  y.  Assessors,  6  Gush. 
477;  Bridge  Co.  v.  Bast  Hartford,  16  Conn.  172;  North  Hempstead  v.  Hemp^ 
stead,  2  Wend.  109;  Montpelier  v.  East  Montpelier,  29  Vt.  20;  Sill  v.  Cor- 
ning,  15  N.  Y.  297;  People  v.  Draper,  Id.  549:  State  v.  Mayor,  tftc.,24  Ala. 
701;  Ashby  v.  Wellingto7i,S  Pick.  524;  Society  y,  Candia,2^.  H.  20;  Granby 
y.  Thurston,  23  Conn. 419;  North  Yarmouth  y.  Shillings,  45  Me.  142;  Lang^ 
worthy  v.  Dubuque,  16  Iowa,  273;  Darlington  v.  Mayor,  31  N.  Y.  195; 
Clinton  v.  Railroad  Co.,  24  Iowa,  475;  Commissioners  v.  Btmker,  16  Kan. 
498;)  and  the  rights  of  Luzerne  county  became  vested,  (McCabe  v.  Em- 
erson, 18  Pa.  St.  Ill;  Hampshire  v.  Franklin,  16  Mass.  76;  Windham  v. 
P.orUand,  4  Mass.  389;  Botvdoinham  v.  Richmond,  6  Greenl.  112.)  The  set- 
tlement, unappealed  from,  is  conclusive.  Respublica  v.  Sergeant,  3  Yeates, 
543;  Respublica  v.  Bruce,  4  Yeates,  361;  Blaokmore  v.  Allegheny  Co.,  51 
Pa.  St.  163;  Spangler  v.  Com.,  8  Watts,  57;  Com.  v.  Aurand,  1  Bawle, 
284;  Com.  v.  Reitzel,  9  Watts  &  S.  112;  Hultz  v.  Com.,  3  Grant.  Cas.  61; 
Hays  V.  Com.,  27  Pa.  St.  274;  Philadelphia  v.  Com.,  52  Pa.  St.  451;  Glat- 
felter  v.  Com.,  74  Pa.  St.  74;  Siggins  v.  Com.,  85  Pa.  St.  282;  Hutchinson 
V,  Com.,  6  Pa.  St.  127;  People  v.  Bank,  7  Bosw.  20,  33  N.  Y.  9;  Com.  v. 
Railroad  Co.,  2  Pears.  395.  The  state  is  chargeable  with  notice,  and  affected 
by  laches  the  same  as  private  suitors.     U.  S,  v.  Barker^s  Adm*x,  4  Wash,  Q. 
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C.  464«  12  Wheat.  559;  Bank  v.  Ui  8.,  2  How.  711;  U.  8.  v.  Bank.  15  Pet. 
877;  JHof&n  v.  I7.fi..  1  Brock.  177;  U.  8.  v.  Wilder,  3  Sum.  308;  jyw(>  Orleans 
V.  r;.  5.,  10 Pet.  662. 719;  DarHngtm  v.  Ban*?,  13  How.  12 ;  Briaeoe  y.  Bank. 
11  Pet.  257.  The  commonwealth  laast  support  its  allegation  by  proof.  Zerhe 
V.  MUler.  16  Pa.  St.  497;  Arnold  v.  Bank,  71  Pa.  St.  290.  The  credit  on 
books  of  the  commonwealth  is  prima  fade  evidence  of  ownership  in  Luzerne 
county.    Bank  v.  Masonf  95  Pa.  St.  117. 

Pbr  Curiam.    For  reasons  given  in  the  opinion  of  the  learned  judge  of  the 
court  below  we  affirm  this  case.    Judgment  affirmed. 


(120  Pa.  8t  624) 

Fnis  Ins.  Patrol  v.  Botd  et  al. 
{Supreme  Court  cf  Pennsyl/oanUu    October  1, 188S.) 

1.  CHAR1TTK8--CHABITABLB  GOBPOBATIONS—FiBB  IXBUBAKOB  PATBOI*. 

An  insurance  patrol  oompany,  whose  object,  as  described  by  its  charter,  Is  **to 
protect  and  save  life  and  property  in  or  contiguous  to  burning  buildings,  and  to  re- 
move and  take  charge  of  sucn  property  or  any  part  thereof,  when  necessary, "  is  a 
public  charity,  though  the  evidence  shows  that  it  is  a  corporation  without  capi- 
tal stock  or  moneyed  capital,  and  that  it  is  supported  by  voluntary  contributions 
derived  from  different  insurance  companies;  it  appearing  that  in  protecting  prop- 
erty no  distinction  is  made  between  property  insured  and  property  not  insured,  and 
that  no  profits  or  dividends  are  made  and  divided  among  the  corporators. 

2.  Samb-— Mastbb  and  Servant— Rbspondbat  Sopbbiob. 

Such  oorparation,  having  no  funds  which  have  not  been  contributed  for  the  pur- 
poses of  charity,  cannot  be  rendered  liable  for  injuries  occasioned  by  the  negligence 
of  its  servants  or  agents. 

Error  to  court  of  common  pleas*  Philadelphia  county. 

Two  employes  of  the  Fire  Insurance  Partol  of  the  City  of  Philadelphia 
were  sent  on  May  6,  1883,  to  remove  tarpaulins  which  had  been  spread  by 
the  company  on  the  upper  floor  of  a  building  adjoining  a  burning  building, 
to  protect  the  property  therein  from  injury  by  water.  One  of  tlie  employes, 
Andrew  C.  Koockogey,  stood  upon  the  sidewalk  while  the  other,  James  H. 
Hutchinson,  threw  the  tarpaulins  from  the  window  to  the  pavement  below. 
One  of  the  bundles,  in  its  descent,  struck  Charles  A.  Boyd,  who  was  passing 
on  the  sidewalk,  causing  injuries  from  which  he  died.  Action  was  brought 
by  his  widow,  Julia  F.  Boyd,  and  his  minor  child,  against  the  company  and 
the  two  employes  jointly.  A  nonsuit  was  directf'd  as  to  the  defendant  Koocko- 
gey,  and  also  as  to  the  Fire  Insurance  Patrol,  and  a  verdict  returned  against 
Hutchinson.  On  error  to  the  supreme  court,  the  judgment  was  affirmed  as 
to  KoockogHy,  and  reversed  as  to  the  company.  (6  Atl.  Hep.  586;)  and  on  the 
return  of  the  record  the  issue  was  tried  between  the  same  plaintiffs,  and  the 
Fire  Insurance  Patrol  as  defendant,  against  which  verdict  and  judgment 
wero  recovered,  from  which  it  tocik  out  this  writ  of  error. 

H.  La  Barre  Jayne,  Arthur  Biddle,  and  Oeoige  W,  Biddle,  for  plaintiff  _ 
In  error. 

Paxson,  J.  When  this  case  was  here  upon  a  former  writ  of  error,  (see  113 
Pa.  St.  269,  6  Atl.  Bep.  536,)  we  did  not  decide  the  question  whether  the  Fire 
Insurance  Patrol  was  such  a  corporation  as  to  be  exempt  from  the  rule  of  re» 
epondeat  superior,  for  the  reason  that  we  had  little  before  us  but  the  charter  it- 
self, and  that  was  not  regarded  as  sufficient  to  show  satisfactorily  the  character 
of  the  corporation.  The  case  now  comes  up  to  us  with  additional  light,  and  we 
have  no  difficulty  in  arriving  at  a  conclusion.  Of  the  42  assignments  of  error, 
I  shall  discuss  only  six,  viz.,  the  30th  to  the  35th,  inclusive.  The  first  five 
of  these  assignments  present  in  various  forms  the  question  whether  the  in- 
surance patrol  is  a  public  charity,  while  the  thirty-fifth  alleges  that  the  court 
below  erred  in  not  giving  the  jury  a  binding  instruction  that  the  defendant 
was  not  liable  in  this  action. 
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As  disclosed  by  the  charter,  "the  object  of  the  corporation  was  to  protect 
aud  save  life  and  property  in  or  contiguous  to  burning  buildings,  and  to  remove 
and  take  charge  of  such  property,  or  any  part  thereof,  when  necessary. "  As  dis- 
closed by  the  evidence,  it  appears  to  be  a  corporation  without  capital  stock  or 
moneyed  capital ;  that  it  is  supported  by  voluntary  contributions,  derived  from 
different  fire  insurance  companies;  that  its  object  and  business  is  to  save  life 
and  property  in  or  contiguous  to  burning  buiidings ;  that  in  saving  and  protect- 
ing such  property  no  difference  is  made  between  property  insured  and  prop- 
erty which  is  not  insured;  that  no  profits  or  dividends  are  made  and  divided 
among  the  corporators.  Passing  by  for  the  present  tlie  question  of  a  public 
charity,  it  seems  plain  that  tins  corporation  miglit  well  have  been  created  by 
the  state  in  aid  of  the  municipal  government  of  the  city  of  Philadelphia.  It 
is  one  of  the  recognized  functions  of  municipal  government  to  suppress  and 
extinguish  fires.  For  this  purpose  the  city  hiis  a  paid  fire  department,  which 
has  taken  the  place  of  the  volunteer  fire  department  formerly  in  existence. 
It  is  as  much  the  province  or  duty  of  the  city  to  save  life  and  property  at 
fires  as  to  extinguish  such,  fires,  and  the  Fire  Insurance  Patrol  might  well  have 
been  organized  as  an  auxiliary  to  the  city  government,  and  placed  under  its 
direct  control.  That  it  aids  the  city  as  a  volunteer  does  not  alter  the  fact 
that  it  is  still  an  auxiliary  of  the  municipal  government,  performing  functions 
which  that  government  might  properly  perform,  just  as  did  the  old  volunteer 
fire  department. 

Is  the  Insurance  Patrol  a  public  charitable  institution?  The  learned  court 
below  held  that  it  was  not,  upon  the  ground  that  the  main  object  of  the  in- 
stitution was  to  benefit  the  insurance  companies,  who  were  the  chief  con- 
tributors to  its  funds.  In  other  words,  the  learned  judge  tested  the  nature 
and  character  of  the  institution  by  the  motives  of  its  contributors.  We 
might  be  driven  to  the  same  conclusion  were  we  to  adopt  Mr.  Binney's  defi- 
nition, as  found  in  his  argument  in  the  Oirard  Will  Case,  2  How.  128,  as 
the  test  of  a  public  charity,  where  he  said:  *'It  is  whatever  is  given  for  the 
love  of  God,  or  for  the  love  of  your  neighbor,  in  the  catholic  and  universal 
sense, — given  from  these  motives,  and  to  those  ends,  free  from  the  stain  or 
taint  of  every  consideration  that  is  personal,  private,  or  selfish."  This  is  un- 
doubtedly charity  in  its  highest  and  noblest  sense;  the  recording  angel  might 
well  point  to  it  with  satisfaction;  and  it  may  be  the  text  in  the  great  here- 
after; but,  were  we  to  apply  it  to  tlie  transactions  of  this  wicked  world,  I 
fear  it  would  lead  to  serious  embarrassment.  In  the  first  place,  it  is  utterly 
impracticable,  for  it  is  God  only  who  can  look  into  the  heart  and  judge  of 
motives.  In  the  second  place,  if  we  had  the  power  of  omniscience,  and  were 
to  apply  it,  what  Would  be  the  result?  How  many  of  our  noblest  and  most 
useful  public  charities  would  stand  such  a  test?  How  many  donations  to 
public  charities  are  made  out  of  pure  love  to  God  and  love  to  man,  free  from 
the  stain  or  taint  or  every  consideration  that  is  personal,  private,  or  selfish? 
Who  can  say  that  the  millionaire  who  founds  a  hospital  or  endows  a  college, 
and  carves  his  name  thereon  in  imperishable  marble,  does  so  from  love  to  God 
and  love  to  his  fellow,  free  from  the  stain  of  selfishness?  Yet  is  the  hospital 
or  the  college  any  the  less  a  public  charity  because  the  primary  object  of  the 
founder  or  donor  may  have  been  to  gratify  his  vanity,  and  hand  down  to  pos- 
terity a  name  which  otherwise  would  have  perished  with  his  millions?  There 
is  ostentation  in  giving  as  well  in  the  other  transactions  of  life.  In  some 
instances  donations  to  public  charities  may  be  in  part  due  to  this  cause.  In 
others  there  may  be  the  expectation  of  indirect  pecuniary  gain  or  return. 
The  professional  man  who  gives  freely  to  his  church  may  not  be  insensible 
to  the  fact  that  liberality  makes  friends,  and  sometimes  increases  clientage. 
Coiled  up  within  many  a  gift  to  a  public  charity  there  is  a  secret  motive, 
known  only  to  the  searcher  of  all  hearts.  It  may  be  to  benefit  the  donor  in 
this  world,  or  to  save  his  soul  in  the  next.    It  would  be  as  vain  as  it  would 
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be  unprofitable  for  a  human  tribunal  to  speculate  upon  the  motives  of  men  in 
suph  cases.  Nor  is  it  necessary  for  any  legal  purpose.  The  money  wluch  is. 
selfishly  given  to  public  charity  does  as  much  good  as  that  which  is  contrib- 
uted from  a  higher  motive,  and  in  a  legal  sense  the  donor  must  have  equal, 
credit  therefor.  .We  must  look  elsewhere  for  a  definition  of  a  legal  public 
charity. 

In  Morice  v.  Bishop  of  Durham,  9  Vcs.  405,  it  was  said  by  Sir  TVelliam 
Ghant  that  those  purposes  are  considered  charitable  which  are  enumerated  in. 
the  statute  of  43  £liz.,  or  which  by  analogy  are  deemed  within  its  spirit  and 
intendment.  It  is  true  that  the  statute  of  Elizabeth  is  not  in  force  in  Fenn- 
sylvDuia,  but  its  principles  are  a  part  of  the  common  law.  Cresson's  Appeal, 
aO  Pa.  St.  450.  In  Museum  v.  White,  2  Sim.  &  S.  5d6,  a  charitable  gift  was  de- 
fined to  be  *' every  gift  for  a  public  purpose,  whether  local  or  general,  although 
not  a  charitable  use  within  the  common  and  narrow  sense  of  those  words." 
In  Jones  v.  Williams,  Amb.  651,  Lord  Camden  gives  this  practical  defini- 
tion, viz.:  "A  gift  to  a  general  public  use,  which  extends  to  the  poor  as  well 
as  the  rich."  This  definition  has  been  repeatedly  approved  by  this  and  other 
courts.  See  Wright  y.Linn,  9  Pa.  St.  ^3;  Coygeshall  v.Pelton,  7  Johns. 
Ch.  294;  Mitford  v.  Reynolds,  1  Phil.  Ch.  191;  Ferin  v.  Carey,  24  How.  506, 
Jackson  v.  Phillips,  14  Allen,  556. 

These  brief  citations  from  the  English  authorities  are  deemed  sufficient. 
I  now  turn  to  our  own  and  other  states.  In  Cresson^s  Appeal,  30  Pa.  St. 
437,  this  court,  after  citing  with  approval  Jones  v.  Williams,  supra,  said: 
**In  order  to  ascertain  what  are  charitable  uses,  the  English  courts  have  gen- 
erally resorted  to  the  preamble  of  the  act  of  parliament,  (43  Eliz.)  That 
enumerated  21,  and  among  them  are  found  the  following :  Eepaii-s  of  bridges ; 
repairs  of  ports  and  havens*,  repaira  of  causeways;  repairs  of  sea-banks;  re- 
pairs of  highways;  fitting  *out  soldiers;  or  other  taxes.  And  beyond  the 
enumeration  contained  in  that  act  many  other  gifts  have  been  recognized  as 
common-law  gifts  to  charitable  uses, — ^for  example,  for  cleansing  the  streets; 
maintenance  of  houses  of  correction;  for  the  true  labor  and  exercise  of  hus- 
bandry; for  public  benefit.  These  cases  and  many  others  are  collected  in 
Magill  v.  Brown,  Briglitly,  N.  P.  347.  It  is  true  the  statute  of  Elizabeth  is 
not  in  force  as  a  statute  in  Pennsylvania*  but,  as  before  stated,  its  principles 
are  part  of  our  common  law.  The  case  of  Magill  v.  Brovm  was  a  Pennsyl- 
vania case,  and  there  it  was  held  that  a  bequest  for  a  fire-engine  and  hose  was 
a  gift  for  a  charitable  use. "  In  Jackson  v.  Phillips,  14  Allen,  556,  a  charity 
was  defined  by  Justice  Gray  as  follows:  "A  charity,  in  legal  sense,  may  be 
more  fully  defined  as  a  gift,  to  be  applied  consistently  with  existing  laws, 
for  the  benefit  of  an  indefinite  number  of  persons,  either  by  bringing  th^ir 
minds  or  hearts  under  the  infiuence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  themselves  to  es- 
tablish themselves  in  life,  or  by  erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of  government."  This  definition 
has  been  cited  approvingly,  not  only  by  text  writers,  but  by  other  courts.  In 
Miller  v.  Porter,  53  Pa.  St.  292,  there  was  a  bequest  by  Porter  to  a  university 
which  was  to  bear  his  name,  and  this  court  said:  "You  say  it  [the  Porter 
University]  was  not  founded  to  promote  religion  or  religious  education,  but 
immortalize  the  founder,  and  therefore  it  was  not  a  charity.  If  the  premises 
be  granted,  the  conclusion  does  not  follow;  because  though  it  has  no  stamip 
of  religion,  and  the  selfishness  of  motive  may  take  away  from  it  the  high  and 
abstract  quality  of  a  Christian  charity,  yet  it  was  to  be  a  seat  of  learning — a 
university — a  centre  from  which  the  rays  of  educated  intelligence  were  to  radi- 
ate in  all  directions ;  and  if  to  found  a  school-house  at  the  cross-roads  of  a  town- 
ship be  a  legal  charity,  though  the  selfish  motive  be  apparent,  much  more  to 
found  such  a  university  is  a  legal  charity ;  and,  if  a  charity  within  the  legal  sense 
of  that  word,  then  it  is  as  much  within  the  purview  of  the  statute  as  a  be- 
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quest  to  the  West  Town  School,  and  Prioe  v.  Maxwell,  [28  Pa.  St.  23,]  rales 
the  case/'  Following  in  this  line  of  thought  is  Manners  v.  Library  Co.,  93 
Pa.  St.  165,  where  it  was  held,  in  the  case  of  a  public  charity,  that  the  intent 
of  the  testator  will  not  be  defeated  because  a  secondary  intent  may  be  111-^1; 
for  if  it  be  unlawful,  it  will  be  disregarded.  In  Appeal  of^Fire  Co.,  88  Pa. 
St.  389,  it  was  distinctly  ruled  by  this  court  that  the  association  was  a  public 
charity.  That  company  was  one  of  the  members  of  the  old  volunteer  fire 
department  of  the  city  of  Philadelphia;  was  organized  for  the  purpose  of  ex- 
tinguishing fires;  and  was  supported,  just  as  the  Fire  Insurance  Patrol  is 
supported,  by  voluntary  contributions.  It  is  true  many  of  its. contributions 
came  from  private  citizens,  but  I  am  unable  to  see  any  distinction  between 
contributions  to  a  fire  company  or  insurance  patrol  made  by  individuals  and 
those  made  by  corporations.  In  both  cases,  a  corresponding  benefit  is  ex- 
pected. It  would  be  idle  to  say  that  the  insurance  companies  do  not  expect 
to  diminish  their  losses  by  their  support  of  the  Insurance  Patrol.  But  has  the 
private  citizen  who  contributes  to  a  fire  company  any  higher  motive?  Does 
he  pay  his  money  out  of  love  to  God  and  love  to  man,  or  does  he  pay  it  to  pro- 
tect his  property? 

It  will  be  noticed  that  in  no  one  of  the  cases  cited  is  this  motive  of  the 
donor  made  a  test  of  a  charity.  While  it  is  true  that  a  gift  within  the  defini- 
tion of  Mr.  Binney  is  a  good  charitable  use,  and  in  a  moral  sense  perhaps  the 
best,  it  has  never  been  held  that  said  definition  is  a  test  of  a  charity.  On  the 
contrary,  this  court  held  in  Martin  v.  McCord,  5  Watts,  493,  that  the  acces- 
sion to  a  charity  need  not  t>e  by  a  gift,  but  may  be  by  contract;  and  that  the  ac- 
cession to  this  charitable  use  from  one  who  gave  ground  for  a  school-house,  if 
the  neighbors  would  go  on  and  build  a  decent  house  on  it  for  the  benefit  of  the 
neighborhood,  and  for  the  benefit  of  his  grandson  John,  whom  he  wished  to 
send  to  school,  was  good;  and  Sergeant,  J.,  said,  "not  as  a  gift,  but  as  a 
purchase  for  a  valuable  consideration,"  and  the  neighbors  were  the  trustees 
for  a  charitable  use.  And  in  Miller  v.  Porter,  supra,  we  have  already  seen 
that  this  court  expressly  repudiated  the  idea  that  the.  selfish  motive  affected 
the  legal  nature  of  the  gift  or  use;  and  held  that  the  object  of  the  bequest 
only,  and  not  the  motive,  governed  its  legal  effect.  The  true  test  of  a  legal 
public  charity  is  the  object  sought  to  be  attained;  the  parpose  to  which  the 
money  is  to  be  applied;  not  the  motive  of  the  donor. 

Our  conclusion  is  that  the  Fire  Insurance  Patrol  of  Philadelphia  is  a  public 
charitable  institution;  that  in  the  performance  of  its  duties  it  is  acting  in  aid 
ttud  in  ease  of  the  municipal  government  in  the  preservation  of  life  and  prop- 
erty at  fires.  It  remains  to  inquire  whether  the  doctrine  of  respondeat  sit- 
perior  applies  to  it.  Upon  this  point  we  are  free  from  doubt.  It  has  been 
held  in  this  state  that  the  duty  of  extinguishing  fires,  and  saving  property 
thereupon,  is  a  public  duty,  and  the  agent  to  whom  such  authority  is  delegated 
is  a  public  agent,  and  not  liable  for  the  negligence  of  its  employes.  This 
doctrine  was  affirmed  by  this  court  in  Knight  v.  dtp  of  Philadelphia,  15 
Wkly.  Notes  Cas.  307,  where  it  was  said:  ''We  think  the  court  did  not  com- 
mit any  error  in  entering  judgment  for  the  defendant  upon  the  demurrer. 
The  members  of  the  fire  department  are  not  such  servants  of  the  municipal 
corporation  as  to  make  it  liable  for  their  acts  or  negligence.  Their  duties  are 
of  a  public  character,  and  for  a  high  order  of  public  benefit.  The  fact  that 
this  act  of  assembly  did  not  make  it  obligatoi7  on  the  city  to  organize  a  fire 
department  does  not  change  the  legal  liability  of  the  municipality  for  the  con- 
duct of  the  members  of  the  organization.  The  same  reason^which  exempts 
the  city  from  liability  for  the  acts  of  its  policemen  applies  with  equal  force  to 
the  acts  of  the  firemen. ''  And  it  would  seem  from  this  and  other  cases  to  make 
no  difference,  as  respects  the  legal  liability,  whether  the  organization  perform- 
ing such  public  service  is  a  volunteer  or  not.  Jeioett  v.  Ifew  Haven,  38  Conn. 
379;  Russell  v.  Devon,  2  Term  R.  672;  Feoffees  v.  Moss,  12  Clark  &  F.  506; 
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Riddle  ▼•  Proprietorg,  7  Mass.  187;  McDonald  v.  Hospital^  120  Mass.  482; 
J?oi^d  Y.  Jnturanee  Patrol,  118  Pa.  St.  269,  6  Atl.  Rep.  536.  Bat  t  will  not 
pursue  this  subject  further,  as  there  is  another  and  higher  ground  upon  Which 
our  decision  may  be  placed.  The  Insurance  Ffttrol  is  a  public  charity.  It  has 
no  property  or  funds  which  have  not  been  contributed  for  the  purposes  of 
charity;  and  it  would  be  against  all  law  and  all  equity  to  take  those  trust 
funds,  so  contributed  for  a  special,  charitable  purpose,  to  compensate  injuries 
inflicted  or  occasioned  by  the  negligence  of  the  agents  or  servants  of  the  pa- 
trol. It  would  be  carrying  the  doctrine  of  respondeat  superior  to  an  un- 
reasonable and  dangerous  length.  That  doctrine  is,  at  best,  as  I  once  before 
observed,  a  hard  rule.  I  trust  and  believe  it  will  never  be  extended  to  the 
sweeping  away  of  public  charities;  to  the  misapplication  of  funds  specially 
contributed  for  a  public  charitable  purpose  to  objects  not  contemplated  by  the 
donors.  I  think  it  may  be  safely  assumed  that  private  trustees,  having  the 
control  of  money  contributed  for  a  special  charity,  could  not.  in  case  of  a  tort 
committed  by  one  of  their  number,  apply  the  funds  in  their  hands  to  the  pay- 
ment of  a  judgment  recovered  therelor.  A  public  chanty  whether  incorpo- 
rated or  not,  is  but  a  trustee,  and  is  bound  to  apply  its  funds  in  furtherance 
of  the  charity,  and  not  otherwise.  This  doctrine  is  hoary  with  antiquity,  and 
prevails  alike  in  this  country  and  in  England,  where  it  originated  as  early 
as  the  reign  of  Edward  V.,  when  it  was  announced  in  the  Year  Book  of  that 
period.  In  Feoffees  v.  Boss,  12  Clark  &  F.  506,  a  person  eligible  for  admission 
to  the  hospital  brought  an  action  for  damages  against  the  trustees  for  the 
wrongful  refusal  on  their  part  to  admit  him.  The  case  was  appealed  to  the 
house  of  lords,  when  it  was  unanimously  held  that  it  could  not  be  maintained. 
Lord  CoTTSNHAM  said:  '*It  is  obvious  that  it  would  be  a  direct  violation,  in 
all  cases,  of  the  purpose  of  a  trust,  if  this  could  be  done;  for  there  is  not  any 
person  who  ever  created  a  trust  that  provided  for  payment  out  of  it  of  dam- 
ages to  be  recovered  from  those  who  had  the  management  of  the  fund.  No 
such  provision  has  been  made  here.  There  is  a  trust,  and  there  are  persons 
intended  to  manage  it  for  the  benefit  of  tliose  who  are  to  be  the  objects  of  the 
charity.  To  give  damages  out  of  a  trust  fund  would  not  be  to  apply  it  to 
those  objects  which  the  author  of  the  fund  had  in  view,  but  would  be  to  di- 
vert it  to  a  completely  different  purpose."  Lord  Brougham  said:  '*The 
charge  is  that  the  governors  of  the  hospital  have  illegally  and  improperly  done 
the  act  in  question,  and  therefore,  because  the  trustees  have  violated  the 
statutes, — ^therefore,  what?  Not  that  they  shall  themselves  pay  the  damages, 
but  that  the  trust  fund  which  they  administer  shall  be  made  answerable  for 
their  misconduct.  The  finding  on  this  point  is  wrong,  and  the  decree  of  the 
court  below  must  be  reversed."  Lord  Campbell:  "It  seems  to  have  been 
thought  that,  if  charity  trustees  have  been  guilty  of  a  breach  of  trust,  the  per- 
sons damnified  thereby  have  a  right  to  b»  indemnified  out  of  the  trust  funds. 
That  is  contrary  to  all  reason,  justice,  and  common  sense.  Such  a  perversion 
of  the  intention  of  the  donor  would  lead  to  most  inconvenient  consequences. 
The  trustees  would  in  that  case  be  indemnified  against  the  consequences  of 
their  own  misconduct,  and  the  real  object  of  the  charity  would  be  defeased. 
Damages  are  to  be  paid  from  the  pocket  of  the  wrong-doer,  not  from  a  trust 
fund.  A  doctrine  so  strange  as  the  court  below  has  laid  down  in  the  present 
case  ought  to  have  been  supported  by  the  highest  authority.  There  is  not  any 
authority,  not  a  single  shred,  here  to  support  it.  No  foreign  or  constitutional 
writer  can  be  referred  to  for  such  a  purpose. "  I  have  quoted  at  some  length 
from  the  opinions  of  these  great  jurists,  because  they  express  in  vigorous  and 
clear  language  the  law  upon  this  subject.  I  have  not  space  to  discuss  the  long 
line  of  cases  in  England  and  this  country  in  which  the  above  principle  is  sus- 
tained. It  is  suflBcient  to  refer  to  a  few  of  them  by  name :  Kiddle  v .Proprietors, 
7  Mass.  187 ;  McDonald  v.  Hospitahl20  Mass.  432 ;  Sherboume  v.  Yuba  Co.  ,21 
Cal.  113;  Broum  v.  Vinalhaven,  65  Me.  402;  MitcTiell  v.  City  of  Rockland, 
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52  Me.  118;  City  of  Richmond  v.  Long,  17  Grat.  375;  Ogg  v.  City  of  Lansing^ 
35  Iowa,  495;  Murtaugh  v.  City  of  8t.  Louis,  44  Mo.  479;  Patterson  v.  Re- 
form School,  92,  Pa.  St.  229;  Maxmilian  v.  Mayor,  62  N.  Y.  160. 

I  am  glad  to  be  able  to  say  that  no  state  in  this  country,  or  in  the  world, 
has  upheld  the  sacredness  or  trusts  with  a  firmer  hand  than  the  state  of  Penn- 
sylvania. Not  only  is  a  trustee  for  a  public  or  private  use  not  permitted  to 
misapply  the  trust  funds  committed  to  bis  care,  but,  if  he  converts  them  to 
his  own  use,  the  law  punishes  him  as  a  thief.  How  much  better  than  a  thief 
would  be  the  law  itself  were  it  to  apply  the  trusts  funds,  contributed  for  a 
charitable  object,  to  pay  for  injuries  resulting  from  the  torts  or  negligence  of 
the  trustee?  The  latter  is  legally  responsible  for  his  own  wrongful  acts.  I 
understand  a  judgment  has  been  recovered  against  the  individual  whose  neg- 
ligence occasioned  the  injury  in  this  case.  If  we  apply  the  money  of  the  In- 
surance Patrol  to  the  payment  of  this  judgment,  or  of  the  same  cause  of  ac- 
tion, what  is  it  but  a  misapplication  of  the  trust  fund,  as  much  so  as  if  the 
trustees  had  used  it  in  payment  of  their  personal  liabilities?  It  would  be  an 
anomaly  to  send  a  trustee  to  the  penitentiary  for  squandering  trust  funds  in 
private  speculations,  and  yet  permit  him  to  do  practically  the  same  thing  by 
making  it  liable  for  his  torts.  If  the  principle  continued  further  were  to  re- 
ceive any  countenance  at  the  hands  of  this  court,  it  would  be  the  most  dam- 
aging blow  at  the  integrity  of  trusts  which  has  ever  been  delivered  in  Penn- 
sylvania.   We  are  not  prepared  to  take  this  step. 

We  are  not  unmindful  of  the  fact  that  it  was  contended  for  the  defendant 
in  error  that  the  case  of  Feoffees  v.  Ross  is  in  contlict  with  Docks  v.  Gibhs, 
L.  R.  1  H.  L.  93;  Pamahy  v.  Canal  Co,,  11  Adol.  &  E.  223.  I  am  unable  to 
see  any  such  conflict.  The  two  corporations  last  named  were  evidently  trad- 
ing corporations,  and  in  jio  proper  sense  public  charities.  In  regard  to  the 
docks,  it  was  said  by  Blackburn,  J.,  in  Docks  v.  Camion,  11  H.  L.  Cas,, 
at  page  465:  ''There  are  several  cases  relating  to  charities  which  were  men- 
tioned at  your  lordship^s  bar,  but  were  not  much  pressed,  nor,  as  it  seems  to 
us,  need  they  be  considered  now;  for,  whatever  may  be  the  law  as  to  the  ex- 
emption of  property  occupied  for  charitable  purposes,  it  is  clear  that  the  docks 
in  question  can  come  within  no  such  exemption."  I  will  not  consume  time 
by  discussing  the  case  of  Qlavin  v.  Hospital,  12  E.  I.  411,  which  to  some 
extent  sustains  the  opposite  view  of  this  question.  There  a  hospital  patient, 
paying  eight  dollars  per  week  for  his  board  and  medical  attendance,  was  al- 
lowed to  recover  a  verdict  against  the  hospital  for  unskillful  treatment;  and 
it  was  held  that  the  general  trust  funds  of  a  charitable  corporation  are  liable 
to  satisfy  a  judgment  in  tort  recovered  against  it  for  the  negligence  of  its 
officers  or  agents.  It  is  at  least  doubtful  whether,  under  its  facts,  the  case 
applies,  and,  if  it  does,  we  would  not  be  disposed  to  follow  it  in  the  face  of 
the  overwhelming  weight  of  authority  the  other  way,  and  of  the  sound  rea- 
soning by  which  it  is  supported. 

The  foregoing  is  little  more  than  a  reasseilion  of  the  views  of  this  court  as 
heretofore  expressed  in  this  case  by  our  Brother  Clark.  See  113  Pa.  St.  269, 
6  Atl.  Hep.  536.  Many  of  the  authorities  I  have  referred  to  are  there  cited 
by  him.  We  are  now  more  fully  informed  as  to  the  facts  of  the  case,  and 
can  apply  to  them  the  law  as  indicated  in  the  former  opinion.  We  are  all  of 
opinion  that  the  Insurance  Patrol  is  not  liable  in  this  action,  and  the  judg- 
ment against  it  is  therefore  reversed. 


(121  Pa.  St  582) 

COLVIN  V,  Blymyer. 

{Suvreme  Court  of  PennsylvanUu    October  1, 1888.) 

UsuBT— Sbt-Off  and  Counter-Claim—JCdgmbnt— Collateral  Attack. 

After  giving  his  note  for  a  loan,  defendant  agreed  to  pay  a  certain  sum  as  usury, 
and,  after  paying  a  part  of  the  usury,  judgment  was  entered  on  the  note  without 
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deduction.  The  Judgment  was  satisfied,  and  in  lieu  thereof  new  seouiitles  were 
Riven  for  the  full  amount  of  the  original  debt.  Defendant  afterwards  paid  the  bal- 
ance of  the  usury.  Held  that,  while  the  judgment  remained  unopened  and  unre- 
versed, defendant  was  not  entitled  to  set  off  the  amount  of  usury  paid  before  it^ 
entry,  but  was  entitled  to  set  off  against  the  amount  of  the  new  securities  the 
amount  subsequently  i>aid. 

Error  to  court  of  common  pleas,  Bedford  county;  TV.  J.  Baer,  Judge. 

8cire  facias  sur  mortgage  by  William  Colvln,  assignee  of  John  H.  Brice, 
against  John  F.  Blymyer.  On  September  22, 1879,  Blymyer  gave  his  note  to 
Brice  for  a  loan  of  $5,000,  on  which  judgment  was  entered  for  the  full 
amount,  December  24,  1879.  On  December  19,  1879,  Blymyer  gave  Brice  a 
note  for  a  bonus  of  8300,  which  the  latter  liad  on  that  day  demanded,  and  on 
the  latter  note  three  payments  of  $100  each  were  made  on  December  23, 1879, 
January  30,  1880,  and  April  1, 1880.  A  new  bond  for  $5,000,  secured  by  the 
mortgage  in  suit,  was  given  in  satisfaction  of  the  judgment  on  January  12, 
1880,  and  was  assigned  to  Colvin  on  September  20th  following.  Defendant 
seeks  to  set  off  the  $300  paid  as  a  bonus.  The  set-off  was  allowed  by  the 
court  below,  and  plaintiff  brings  error. 

if.  A.  Points  and  John  Cessna^  for  plaintiff  in  error.  Aleaoander  King,  for 
defendant  in  error. 

Glakk,  J.  The  judgment  note  of  22d  September,  1879,  for  $5,000,  upon 
which  judgment  was  entered  24th  December,  1879,  embraced  no  usury. 
Fully  $5,000  was  loaned  by  Brice  to  Blymyer,  and  this  was  the  consideration 
of  the  note.  The  $300  note  given  afterwards,  ostensibly  as  a  "bonus,"  was 
doubtless  a  device  to  evade  the  law.  Payments  on  that  note  were  applicable 
to  the  original  debt.  On  the  23d  December,  1879,  $100  was  paid  on  this  note; 
and  when  the  judgment  was  entered,  on  the  24th  December,  1879,  for  $5,000, 
but  $4,900  was  owing  upon  it.  Therefore,  although  the  note  embraced  i^o 
usury,  the  judgment  confessed  upon  it  did.  On  30bh  January,  1880,  $100  more 
was  paid;  and  on.  Ist  April,  1880,  the  remaining  $100;  but  the  judgment  was 
satisfied  on  the  12th  January,  1880,  which  was  before  these  two  payments 
were  made,  and  of  course  they  could  not  be  credited  to  a  debt  that  was  already 
paid.  On  the  same  day  upon  which  the  judgment  was  satisfied,  however,  a 
new  bond  and  mortgage  in  $5,000  were  delivered  by  Blymyer  to  Brice  as  a  secu- 
rity for  the  same  debt;  and  it  is  contended  that  the  rule  established  in  Camp^ 
bell  v.  Sloan,  62  Pa.  St.  481,  and  since  followed  in  a  long  line  of  cases,  must 
be  applied.  It  is  argued  that  as  the  $5,000  judgment  embraced  usury  to  the 
extent  of  $100,  the  taint  attached  to  the  consecutive  securities  growing  out  of 
that  transaction.  The  doctrine  asserted  in  Campbell  v.  Sloan  is  undoubtedly 
correct;  but  it  will  be  observed  that  Brice  had  obtained  a  judgment  on  the 
original  security  in  this  case.  Judgment  was  entered  for  $5,000,  disregard- 
ing the  $100  paid  on  the  day  previous  to  its  entry.  This  was  conclusive,  and 
the  judgment  could  not  be  attacked  collaterally,  even  for  usury.  Rutherford 
y.  Boyer,  84  Pa.  St.  347.  Upon  payment  of  $4,900,  the  judgment  of  right 
should  have  been  satisfied.  If  the  plaintiff  refused  to  allow  a  credit  of  $100, 
and  the  defendant  desired  to  avail  himself  of  it,  he  should  have  had  the  judg- 
ment opened';  for  as  long  as  it  remained  unopened  and  unreversed  the  defend- 
ant was  precluded  from  denying  that  he  owed  the  debt  exhibited  by  the  record. 
The  case,  as  respects  this  $100,  is  governed  by  Montague  v.  JUfcDotoell,  99  Pa. 
St.  265.  But  the  other  two  payments  of  $100  each  were  made  after  the  judg- 
ment was  satisfied,  and  after  the  bond  and  mortgage  in  suit  had  been  exe- 
cuted and  delivered.  It  is  conceded  that  the  bond  and  mortgage  were  given 
for  the  same  debt  as  the  judgment.  It  was  a  mere  change  of  securities  for 
the  same  loan;  and  the  law  would  apply  the  $200  of  usurious  interest,  paid 
after  the  mortgage  was  given,  as  payments  on  the  debt  which  it  secured.  We 
are  of  opinion  that  the  court  erred  in  directing  a  verdict  for  defendant.  The 
court  should  have  instructed  the  jury  that  the  defendant  was  only  entitled  to 
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a  credit  for  the  two  payments  of  $100  each,  made  30th  January,  1880,  and  Ist 
April,  1880,  respectively.  The  judgment  is  reversed,  and  a  venire  faciaa  de 
novo  awarded. 

(122  Pa.  St.  122) 

GtJDYKUNST  et  al,  V.  Galloway  et  al, 

(Supreme  Cowrt  of  Pennsylvania.    October  1, 1888.) 

Pleading — ^Aftidayit  of  DBFBNSB—^uDOBfBNT—ENTBT—NoricB— Husband  and  Wifb. 
In  a  suit  agaiost  husband  and  wife  jointly,  where  the  wife  files  an  affidavit  of  de- 
fense, and  coverture  is  admitted^  and  the  pleadings  are  amended,  by  striking  out 
the  name  of  the  wife  as  a  party,  a  judgment  entered  against  the  husband  for  want 
of  a  sufficient  affidavit  of  defense,  with  no  notice  to  him  of  the  amendment,  is  er- 
roneous. 

Error  to  court  of  common  pleas.  Union  county. 

Dill  dk  JBecUe,  for  plaintiffs  in  error.  Wolfe  dk  Leiser^  for  defendants  in 
error. 

Clabk,  J.  This  suit  was  brought  2d  Septetnber,  1879,  by  Galloway  is 
Meek  against  £.  8.  Gudykunst  and  Margaret,  his  wife.  Jointly,  upon  an  item- 
ized statement  of  account  for  goods  sold  and  delivered,  amounting  to  $664. 
The  copy  of  account  filed  slices  the  charges  to  have  been  made  against  the 
husband  and  wife  jointly,  and  the  declaration,  which  was  upon  the  common 
counts  only,  was  for  a  joint  debt,  and  contained  no  averments  charging  the 
separate  estate  of  the  wife.  Margaret  Gudykunst  filed  an  affidavit  of  defense, 
alleging  coverture  at  the  time  the  debt  was  created,  and  that  the  debt  was  not 
contracted  by  her,  nor  by  any  one  for  her.  Thereupon,  on  the  10th  Decem- 
ber, 1879,  judgment  was  entered  against  the  defendant  E.  S.  Gudykunst,  for 
want  of  an  affidavit  of  defense,  for  ^58.15.  On  29th  January,  1880,  how- 
ever, the  j  udgment  was  opened,  and  the  defendant  let  in  to  a  d^f  ense.  Whether 
the  judgment  was  opened  on  application  of  the  plaintiff,  or  of  the  defendant, 
or  by  the  court  upon  its  own  motion,  does  not  appear.  The  record  remained 
In  this  condition  for  six  years  and  more;  when  on  the  9th  August,  1886,  with- 
out notice  to  the  defendants,  or  either  of  them,  the  record  was  amended  by 
striking  out  the  name  of  Margaret  Gudykunst  as  a  party  defendant,  and  judg- 
ment was  again  entered  againbt  £.  S.  Gudykunst,  the  remaining  defendant, 
for  want  of  an  affidavit  of  defense,  in  the  sum  of  $901.76.  This  is  the  error 
complaineii  of.  There  is  no  dispute  upon  the  facts.  They  all  appear  upon 
the  face  of  the  record.  The  only  question  is  whether  or  not  the  court,  under 
the  circumstances  stated,  had  any  authority  to  enter  the  judgment  for  want 
of  an  affidavit  of  defense.  We  think  not.  By  the  pleadings  originally  filed, 
£.  8.  Gudykunst  was  charged  jointly  with  his  wife.  In  this  form  of  proceed- 
ing he  made  no  defense,  relying  perhaps  upon  the  joinder  of  his  wife  &nd  the 
force  of  her  affidavit  as  a  defense  against  the  plaintiff's  recovering  against 
him.  Whether  he  knew  of  tlie  judgment  of  10th  December,  1879,  does  not 
appear,  and  perhaps  that  is  not  material.  But  it  is  plain  that,  when  the  plead? 
ings  were  so  amended  as  to  make  him  the  only  defendant,  he  Imd  a  right  to 
notice  of  the  fact  before  an  affidavit  of  defense  could  be  required  of  him,  if  an 
affidavit  was  required  of  him  at  all.  It  is  admitted  that  under  the  pleadings, 
as  originally  filed,  coverture  being  admitted  therein,  the  joint  action  against 
th«  husband  and  wife  could  not  be  sustained.  When  the  time  arrived  for 
judgment,  under  the  rule  of  court,  the  plaintiff,  therefore,  was  not  entitled  to 
judgment;  the  judgment  which  was  then  erroneously  entered  was  in  a  few 
days  thereafter  opened;  and  he  could  not  put  matters  in  a  better  position,  un- 
der the  rule,  by  any  subsequent  amendment,  excepting,  perhaps,  upon  30  days' 
notice  to  tlie  defendant  or  his  attorney,  and  then  judgment  could  only  have 
been  entered  upon  motion  in  open  court.    The  defendant  bad  a  right  to  con- 
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tent  himself  with  the  condition  of  the  record,  at  the  time  iSxed  by  the  rale» 
until  further  notice.  The  judgment  was  without  doubt  erroneously  entered^ 
and  the  same  is  therefore  reversed,  and  a  piocedmdo  awarded. 


(m  Pa.  8t  58) 

Peknstlyania  B.  Go.  e.  Bell. 

(iSupreme  Court  of  PennsyVwmiou    October  1, 1888.) 

RAJUtoAO  GoMPAViBS— Injuries  to  Pbrsons  on  Track— Contbibutobt  Ksgugbnob. 

Deceased,  having  been  warned  of  the  approach  of  a  train  which  he  intended  to 

board,  was  Btruck  by  it,  while  facing  the  head-light,  which  could  ha^ve  heen  seen 

approaching  for  a  distance  of  a  half  mile  by  a  person  bIx  feet  from  the  track.    HelA^ 

that  the  rauroad  company  was  not  liahie  for  me  injuries.' 

Error  to  ooart  of  common  pleas,  Lancaster  county;  D.  W.  Patterson, 
Judge. 

Action  by  Mary  £.  Bell  against  the  Pennsylvania  Bailroad  Company  for 
damages  for  the  death  of  her  husband,  John  Bell,  alleged  to  Lave  been  caused 
by  defendant's  nfgligence.  PlaintifiF  had  judgment,  and  defendant  brings 
error.  Defendant's  fourth  and  fifth  points,  and  the  answers,  were  as  follows: 
"(4)  It  was  the  duty  of  Jolm  Bell  to  look  out  for  the  approaching  train,  and, 
if  his  eyes  and  ears  were  good,  to  see  and  hear  it;  and  if  he  failed  to  do  either 
when  the  train  was  where  it  could  be  seen  or  heai-d,  and  if  he  failed  to  see  the 
head-light  of  the  locomotive  when  it  was  in  full  view  from  the  station,  and 
approaching  the  station,  and  if  by  reason  of  his  failure  to  see  or  hear  the  ap- 
proaching train  he  was  injured  as  the  result  of  such  failure,  he  \^as  guilty  of 
contributory  negligence,  whether  he  was  sober  or  drunk,  and  no  recovery 
could  be  iiad  in  the  case  by  the  plaintiff.  AThstoeri  We  answer  this  point, 
qualified  as  follows:  that  it  was  his  duty  to  look  out  for  the  expected  train, 
— the  defendant's  agents  having  told  him  they  would  return  him  to  Lancaster; 
to  look,  and  see.  and  hear  it,  if  his  eyes  and  enrs  were  good;  and  if  he  failed 
to  see  the  head-light  of  the  locomotive,  if  no  object  intervened  between  him 
and  the  train,— and  of  that  the  jury  must  inquire  and  determine, — if  he  failed 
to  see  and  hear  the  approaching  train,  on  account  of  his  own  carelessness  and 
neglect,  ttien  if  you  find  tliat  the  failure  to  see  and  hear  the  train  contributed 
to  negligence,  for  you  alone  are  the  judges  of  that,  then,  whether  he  was 
sober  or  dnuik,  no  recovery  can  be  had  in  this  case  by  the  plaintifi".  (5)  There 
is  no  evidence  in  the  case  that  John  Bell  either  stopped,  looked,  or  listened 
for  the  approaching  train,  and  no  evidence  that  he  used  bis  senses,  or  made 
any  effort  to  see  or  hear  the  approaching  train.  Therefore  the  plaintiff  has 
no  cause  of  action,  and  there  can  be  no  recovery  in  this  case  by  the  plaintiff. 
A,  We  decline  to  affirm  this  point.  The  jury  is  to  find  and  determine  whether 
there  is  no  evidence,  and  whether  there  is  evidence,  such  as  mentioned  in  the 
point." 

H.  M.  North  and  E,  W.  North,  for  plaintiff  in  error.  Marriott  Brositts, 
Thomas  Whitaon,  and  A.  F,  Hhenck,  for  defendant  in  error. 

Green,  J.  We  think  this  case  comes  clearly  within  our  decision  in  the 
case  of  Carroll  v.  Railroad  Co.,  12  Wkly.  Notes  Cas.  348.  We  there  held 
that  a  person  who  was  about  to  cross  a  railroad  track  stepped  upon  the  track, 
and  was  struck  by  a  passing  engine,  could  not  recover,  although  he  testified 
that  before  stepping  on  the  track  he  stopped  and  looked  and  listened,  but  nei- 
ther saw  nor  heard  any  approaching  train.    Otiier  witnesses  for  the  plaintiff 

Un  general,  as  to  plaintiff's  contributory  negligence  in  actions  for  injuries  received 
oa  railroad  tracks,  and  the  provinces  of  the  court  and  jury  in  determining  such  negli- 
gence, see  Bailroad  Co.  v.  Womack,  (Ala.)  4  South.  Rep.  618,  and  note;  Harder  v.  Rail- 
road Co.,  2  N.  Y.  Supp.  70;  Hanks  v.  Railroad  Co.,  (Mass.)  18  N.  £.  R^p.  218,  and  note; 
May  y.  Banldng  Co.,  (Ga.)  4  S.  £.  Rep.  880.  and  note;  Frazer  v.  Railroad  Co.,  (Ala.)  1 
South.  Rep.  86,  and  note;  Trust  Co.  v.  Railroad  Co.,  26  Fed.  Rep.  897,  and  note. 
V.  15A.no.  10 — 86 
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testified  that  thej  saw  the  approaching  train  which  struck  the  plaintiff,  and 
that  he  could  have  seen  it  from  where  he  said  he  stopped  and  looked.  A  com- 
pulsory nonsuit  was  entered,  and,  on  writ  of  error  taken  by  the  plaintiff;  the 
judgment  was  affirmed.  We  said :  "The  injury  sustained  by  the  plaintiff  was 
attributable  solely  to  his  own  gross  carelessness.  It  is  in.  vain  for  a  man  to 
say  that  he  looked  and  listened,  if,  in  despite  of  what  his  eyes  and  ears  must 
have  told  him,  he  walked  directly  in  front  of  a  moving  locomotive."  In  the 
case  of  Railroad  Co,  v.  Schwindling,  101  Pa.  St.  258,  a  boy  between  five  and 
six  years  old  was  standing  upon  the  edge  of  a  platform  so  close  that  he  was 
struck  and  injured  by  tliQ  projecting  step  of  a  passing  car.  TVe  held  there 
could  be  no  recovery,  because  "the  plaintiff  had  no  right  to  place  himself  in 
the  position  in  which  it  was  possible  for  him  to  be  injured  in  such  a  manner, 
and  the  defendant  was  not  bound  to  take  precaution  against  such  injury." 
In  the  present  case,  if  the  deceased  had  been  between  the  rails  at  the  time  he 
was  struck,  he  would  have  been  precisely  in  the  position  of  the  plaintiff  in  the 
C'cwe  of  Cairoll.  But,  although  not  between  the  rails,  he  was  so  close  to  them 
that  he  was  struck  by  some  part  of  the  approaching  car,  and  he  had  no  better 
right  to  place  himself  in  such  close  proximity  to  the  track  than  to  stand  be- 
tween the  rails  of  the  track;  and  this  was  decided  in  theCa^e  of  8chwindling. 
In  the  present  case  the  plamtiff^s  principal  witness,  who  was  with  the  deceased 
at  the  time  of  the  accident,  testified:  ^'Qitestion  Then,  when  Bell  was  struck, 
you  and  he  were  facing  the  engine?  Answer,  Why,  certainly.  Q,  Facing  the 
head-light?  A.  That  wai?  the  only  light  we  saw  then.  Q.  You  did  not  see 
it  till  it  struck  him?  A,  No,  sir.  Q  How  can  you  account  for  two  men 
walking  towards  the  head-light  of  an  engine,  and  it  coming  towards  them, 
and  you  were  looking  for  it,  that  you  did  not  see  it  till  it  struck  somebody? 
How  do  you  account  for  that?  A,  Because  she  was  running  at  a  rapid  speed. 
Q.  Would  the  rapid  speed  of  the  engine  prevent  your  eye-sight  from  taking 
in  the  head-light  of  the  engine  when  it  was  coming  straight  towards  you? 
A.  1  was  never  in  that  place  before,  and  we  went  in  the  direction  we  were 
told.  Q.  You  did  see  the  head-light?  A.  We  saw  the  head-light  when  it 
struck  us." ,  He  also  testified  that,  when  the  engine  stopped,  it  was  not  more 
than  ten  or  twelve  feet  from  him;  and,  although  he  said  it  was  running  like 
lightning,  that  statement  was  a  highly  exaggerated  and  impossible  one,  which 
could  not  be  true.  But,  even  if  it  were  true,  it  would  not  help  the  plaintiff's 
case,  since  the  engine  was  on  the  track,  and  could  not  have  struck  the  deceased 
if  he  had  not  been  in  a  place  where  he  ought  not  to  have  been.  Another  wit- 
ness for  the  plaintiff,  D.  S.  Miller,  testified  as  follows:  ''Question.  Where 
did  that  train  stop?  Answer.  The  train  stopped  on  the  crossing.  Q,  How 
far  was  the  engine  from  the  station-house?  A.  I  just  can't  tell  how  far.  Q. 
About?  ul.  About  three  car-lengths  beyond  the  crossing.  *  *  *  Q,  Did 
you  see  that  train  come?  A.  Yes,  sir.  *  *  *  §.  Was  there  a  head-light 
on  the  locomotive?  A,  Yes,  sir.  Q,  And  was  it  lit?  2I.  Yes,  sir.  Q.  And 
burning?  A,  Yes,  sir."  This  witness  was  a  watchman  at  the  station,  and 
was  on  duty  at  the  time  of  the  accident.  It  was  proved  by  a  number  of  wit- 
nesses for  the  defendant,  and  not  at  all  contradicted,  that  the  track  at  and  near 
the  station  is  on  a  straight  line,  and  that  a  man  standing  six  or  seven  feet 
from  the  track  could  see  an  approaching  train  for  half  a  mile.  It  is  beyond 
all  question,  under  all  the  testimony  that  if  the  deceased  had  really  looked  for 
the  approaclnng  train  at  a  perfectly  safe  distance  from  the  track,  be  could  not 
possibly  have  failed  to  see  the  train  as  it  approached  in  ample  time  to  avoid 
danger.  If  he  came  out  just  as  the  train  arrived,  he  was  equally  in  default 
for  advancing  immediately  upon  the  train.  The  fact  of  collision  was  the  re- 
sult of  his  purely  voluntary  act  of  placing  himself  so  close  to  the  track  as  to 
be  struck  by  the  passing  car;  and  in  such  circumstances,  the  facts  being  en- 
tirely undisputed,  there  cannot  possibly  be  a  recovery  in  damages  without  vi- 
olating the  plainest  and  most  familiar  legal  principles.    We  are  clearly  of  opin- 
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ion  that  the  defendant's  fourth  and  fifth  points  should  have  been  affirmed  upon 
the  plaintiffs  own  testimony.  There  was  not  a  particle  of  evidence  that  the 
deceased  stopped  and  looked  or  listened,  although  it  was  affirmatively  proved 
by  the  principal  witness  for  the  plaintiff  thiit  he  and  the  deceased  were  warned 
of  the  approach  of  the  train,  and  went  out  of  the  station  for  the  express  pur- 
pose of  getting  upon  it.  These  views  render  unnecessary  an  extended  exam- 
ination of  the  various  assignments  of  error.    Judgment  reversed. 


(122  Pa.  St.  37) 

Farmers'  Mut.  Ins.  Co.  v.  New  Holland  Turnpike  Boad  Co. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

1.  Iksxtrakce— Insitbabls  Interest— Bridobs—Turxpikb  Compa.nt. 

A  turnpike  company,  which  voluntarily  contributes  to  the  construction  of  a  pub* 
lie  bridge  over  which  those  using  its  road,  as  well  as  the  general  public,  pass,  but 
which  has  no  other  interest  therein,  has  no  insurable  interest  in  the  bridge. 
3.  Same— Right  op  County  to  Intervene. 

The  company  having  caused  the  bridge  to  be  insured  in  its  name,  the  county  own- 
ing the  bridge  cannot  intervene  as  a  claimant  in  an  action  on  the  policy. 
8.  Same— The  Contract— Loss  op  Propits. 

A  policy  of  insurance  on  a  bridge  does  not  cover  loss  of  toll  sustained  by  the  in- 
sured on  its  road,  while  the  bridge  is  rebuilding. 

Error  to  court  of  common  pleas,  Lancaster  county;  D.  W.  Patterson, 
Judge. 

H,  M.  North  and  A.  0.  NefipTier,  for  plaintiff  in  error.  S,  H.  Reynolds 
and  A,  3f.  Frantz,  for  defendant  in  error. 

Green,  J.  We  cannot  understand  upon  what  principle  evidence  was  ad- 
mitted to  prove  loss  of  tolls  on  the  turnpike  road  of  the  plaintiff.  The  con- 
tract In  suit  was  a  policy  of  fire  insurance  on  a  bridge.  The  bridge  having 
been  destroyed  by  fire,  if  there  was  liability  on  the  part  of  the  insurance  com- 
pany, the  measure  of  that  liability  would  be  the  value  of  the  loss,  which  would 
consist  of  the  injury  to  the  bridge.  If  the  bridge  was  totally  destroyed,  the 
loss  would  be  the  total  amount  of  the  insurance;  but,  if  only  partially  de- 
stroyed, it  would  be  tlie  value  of  the  Injuiy.  In  no  circumstances  can  there 
be  a  legitimate  measure  of  liability  on  a  fire  insurance  policy  which  represents 
the  loss  of  profits  of  a  business  which  might  be  carried  on  at  the  structure  de- 
stroyed, if  it  were  standing.  Such  is  not  the  contract  of  the  parties.  Neither 
is  there  any  liability,  as  for  rent  of  the  premises  destroyed,  or  for  any  other 
advantage  which  may  have  been  derived  from  its  use.  If  a  period  of  time 
elapses  before  the  building  is  restored,  or  if  it  is  never  restored,  the  liability 
of  the  insurer  is  not  for  a  loss  of  the  use  or  rental  of  the  building,  but  for  the 
value  of  the  loss,  with  interest  on  the  same  until  payment  is  made.  These 
fundamental  principles,  which  are  inherent  in  the  contract  of  insurance,  were 
disregarded  when  the  plaintiff  was  permitted  to  prove  the  loss  of  tolls  for 
non-user  of  the  bridge  while  it  was  being  rebuilt.  For  this  reason  we  sus- 
tain the  fourth  assignment  of  error. 

We  think  it  was  also  error  to  permit  the*  county  of  Lancaster  to  interplead 
as  a  claimant.  There  was  no  contract  of  insurance  with  the  county,  and 
after  intervening  there  could  be  no  recovery  as  for  any  loss  sustained  by  tlie 
county.  There  was  no  identity  of  interest  in  the  bridge  as  between  the  turn- 
pike company  and  the  county.  If  the  turnpike  company  had  any  interest  in 
it,  it  was  that  interest  which  was  represented  by  the  amount  of  its  contribu- 
tion to  the  cost  of  the  bridge;  but  in  that  contribution  the  county  necessarily 
could  have  no  interest.  The  whole  of  it  belonged  to  the  turnpike  company, 
and  no  part  of  it,  in  any  contingency,  belonged  to  the  county.  The  principle 
recognized  in  Miltenherger  v.  Beacom,  9  Pa.  St.  198,  has  no  application.  We 
therefore  sustain  the  tenth  assignment  of  error. 
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The  more  important  question,  however,  is  whether  the  turnpike  company 
had  any  insurable  interest  in  the  bridge.  It  is  a  novel  question,  but  periiaps 
not  difficult  of  solution.  The  basis  upon  which  the  insurable  interest  is 
claimed  to  exist  is  the  fact  that  the  turnpike  company  contributed  05,500  to 
the  cost  of  erecting  the  bridge,  being  one-third  its  total  cost,  616,500.  If  this 
contribution  was  compulsory, — that  is,  legally  compulsory, — it  would  perhaps 
have  to  be  admitted  that  an  interest  in  the  bridge,  legal  or  equitable,  would 
necessarily  flow  from  it;  for  it  cannot  be  supposed  that  the  law  would  oblige 
any  person  or  corporation  to  contribute  directly  to  the  cost  of  erecting  a  struct^ 
ure,  without  conferring  an  interest  in  the  structure  which  the  law  would  rec- 
ognize and  enforce.  While  saying  this,  we  do  not,  of  course,  refer  to  that 
kind  of  contribution  which  is  accomplished  by  the  payment  of  taxes.  Such 
contribution  is,  of  course,  for  public  use,  and  confers  no  title  or  interest  upon 
the  tax-payer  in  structures  which  may  be  erected  with  public  funds.  But  in 
this  case  there  is  no  pretense  of  any  compulsion  upon  the  turnpike  company. 
The  evidence  as  to  the  payment  of  the  money  is  barren  of  information,  except 
as  to  the  mere  fact  of  the  payment.  There  is  absolutely  no  testimony  to  prove 
why,  or  upon  what  consideration,  or  for  what  purpose  or  reason,  the  turn- 
pike company  paid  any  part  of  the  cost  of  erecting  the  bridge  It  is  not  diffi- 
cult to  imagine  a  reason,  since,  as  the  company^^  road  crossed  the  stream  over 
which  the  bridge  was  erected « it  would  be  quite  desirable  for  them  to  have  a 
bridge  over  which  persons  using  the  road  could  travel.  But  while  that  might 
be  a  reason  for  the  company  building  a  bridge  of  its  own,  it  was  still  the  fact 
that  the  bridge  was  a  public  county  bridge,  free  to  all  travel,  built  many 
years  before  by  a  private  person,  who  transferred  it  to  the  county,  and  hence 
the  property  of  the  county  exclusively.  Being  thus  a  free,  public  bridge, 
there  could  not  possibly  be  any  private  estate  or  ownership  in  it.  The  turn- 
pike company  could  charge  no  tolls  for  passing  over  it.  They  could  exercise 
no  acts  of  ownership  over  it.  They  could  not  obstruct  it,  nor  take  it  down, 
even  to  rebuild  it,  without  the  consent  of  the  county,  and  perhaps  not  even 
with  such  consent,  as  it  was  a  part  of  the  public  highway.  In  point  of  fact, 
while  the  turnpike  company  did  contribute  the  third  part  of  the  cost  of  its 
erection,  after  the  former  bridge  had  fallen  down,  the  county  at  that  time  paid 
the  other  two-thirds  of  the  cost,  and  re-erected  the  bridge  in  dischare  of  its 
undoubted  legal  obligation  to  do  so.  And  so  after  its  destruction  by  fire,  in 
1882,  it  was  again  rebuilt  by  the  county  as  a  public  county  bridge,  in  obedi- 
ence to  a  general  law  of  this  commonwealth,  (act  May  5,  1876,  P.  L.  112,) 
and  the  decree  of  this  court,  (Myers  v.  Com.,  1  Atl.  Rep.  264.)  All  this  was 
done  without  any  cost  to  ohis  plaintiff,  who  now  enjoys  the  use  of  the  bridge 
in  the  same  manner  and  to  the  same  extent  as  before  the  fire.  The  only  in« 
jury  the  plaintiff  has  sustained  by  the  fire  is  in  being  deprived  of  the  use  of 
the  bridge,  not  as  its  own,  but  as  a  part  of  the  public  highway,  during  the 
period  of  the  reconstruction  of  the  bridge.  But  for  that  injury  the  defendant 
was  not  responsible  in  any  sense,  and  it  never  assumed  an  obligation  to  make 
compensation  for  it.  The  county  was  legally  charged  with  the  duty  of  re- 
building, and,  however  an  argument  might  be  made  against  the  county  for 
not  performing  its  duty  in  that  regisird  with  promptness,  it  is  perfectly  mani- 
fest that  the  breach  of  that  duty  by  the  county  conferred  no  right  of  action 
against  tlie  defendant  insurance  company. 

What,  then,  remains  to  impose  any  liability  upon  the  defendant?  The  bridge 
is  restored  without  any  expense  to  tlie  plaintiff.  Every  right  which  the  plain- 
tiff enjoyed  before  the  fire  is  enjoyed  since,  so  far  as  the  bridge  is  concerned, 
without  any  additional  cost  to  the  plaintiff.  It  may  be  remarked,  in  passing, 
that  the  right  of  the  plaintiff  in  the  bridge  is  only  the  public  and  common 
right  of  its  pations,  as  citizens,  to  use  the  bridge  as  a  part  of  the  public  high- 
way. It  is  therefore  not  a  right  peculiar  to  the  plaintiff  in  any  sense.  It 
may  well  be  questioned,  even  if  the  plaintiff  had  an  insurable  interest  in  the 
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bridge,  whether  any  injury  has  been  snstained  to  that  interest,  sufficient  to 
impose  any  liability  upon  the  defendant  as  an  insurer.  Suppose  a  recovery  is 
permitted,  and  the  plaintiff  recovers  the  amount  of  the  insurance  money.  As 
they  are  not  obliged  to  expend  the  money  in  reconstruction,  and  yet  recon- 
struction has  been  accomplished  without  cost  to  them,  they  simply  get  back 
and  keep  the  money  they  voluntarily  contributed  In  1868,  to  the  construction 
of  the  bridge.  But  if  the  bridge  had  not  burned  down,  that  money  could  not 
have  been  recovered.  How,  then,  were  they  injured'  by  the  fire?  They  have 
the  bridge  as  they  had  it  before,  without  cost  to  them;  and  the  diminution  of 
their  tolls,  during  the  period  of  reconstruction,  cannot  be  compensated  in  an 
action  on  the  policy.  For  this  reason,  therefore,  if  for  no  other,  we  cannot 
discover  any  cause  of  action  against  this  defendant.  But  independently  of 
this  consideration,  all  the  definitions  of  an  "insurable  interest''  import  an 
interest  in  the  property  insured  which  can  be  enforced  at  law  or  in  equity. 
Thus  we  said  in  Miltenberger  v.  Beacom^  9  Pa.  St.  199:  ''It  is  accordingly 
recognized  as  a  rule,  in  this  department  of  the  law,  that  almost  any  qualified 
property  in  the  thing  insured,  or  any  reasonable  expectation  of  profit  or  ad- 
vantage to  spring  from  it,  may  be  the  subject  of  this  species  of  contract,  pro- 
vided it  be  founded  in  some  legal  or  equitable  title.  *'  In  1  Wood,  Ins.  625, 626, 
it  is  said:  "A  right,  too,  must  hQ  of  such  a  nature,  in  order  to  constitute  an 
interest,  as  the  law  will  recognize  and  enforce;  for  a  mere  moral  title  will  not 
sustain  an  insurance. "  Fland.  Ins.  388:  '*  A  mere  general  interest,  not  sus- 
ceptible of  enforcement,  which  does  not  specifically  apply  either  in  terms  or 
by  the  operation  of  law,  is  not  insurable. "  1  Wood,  Ins.  656:  "The  inter- 
est must  be  enforceable  either  at  law  or  in  equity."  Wilson  v.  Insurance 
Co,,  19  Pa.  St.  374:  "Interest  in  the  property  insured  is  an  essential  link  in 
the  relation  of  insurance.''  Stoeeny  v.  Insurance  Co,,  20  Pa.  St.  342:  "The 
rule  is  valuable  and  well  founded  that  he  who  has  no  interest  can  have  no 
insurance.  That  he  must  show  his  interest,  and  that  it  is  the  extreme  meas- 
ure of  his  recovery,  are  the  corollaries  of  the  rule. "  Insurance  Co.  v.  Murray, 
73  Pa.  St.  28:  "Hence  the  court  was  correct  in  charging  that  the  insurable 
interest  of  the  lessees  was  to  the  extent  of  the  value  of  the  property  which 
they  were  bound  to  replace."  See,  also,  Orevetneyer  v.  Insurance  Co.,  62 
Pa.  St.  340.  It  is  unnecessary  to  multiply  citations.  There  was  clearly  no 
interest  in  the  bridge,  belonging  to  the  turnpike  company,  which  could  be 
recognized  or  enfor^,  either  at  law  or  in  equity.  There  could  not  be  any 
right  of  property  of  any  kind,  nor  of  possession  nor  of  custody.  Even  the 
use  of  it  was  not  a  use  by  the  plaintiff  in  its  corporate  capacity,  but  a  mere 
right  of  passage  over  it,  which  belonged  to  all  citizens  in  common.  The 
money  Tyhich  was  contributed  to  its  construction  by  the  plaintiff  was  a  mere 
gratuity,  which  it  was  not  bound  to  give,  and  which  it  could  never' recover. 
In  such  circumstances,  there  was  no  interest  or  property  in  the  bridge  as  a 
structure,  and  hence  no  insurable  interest  capable  of  protection  and  buforce- 
ment.  We  sustain  the  first,  second,  and  third  assignments.  Judgment  re- 
versed. 


(121  Pa.  St.  S20) 

DXJKCAl^  V.  Shebman. 
(<9upreme  Court  of  Permsylnxmia.    October  1, 1888.) 

1.  Ejsctuskt— Disclaimer  bt  Dbpewdant—Pbaoticis. 

In  ejectment  by  a  purchaser  at  sheriff's  sale  aeainst  the  defendant  in  execution, 
after  a  disclaimer  by  the  defendant  of  all  right,  title,  and  interest  in  the  land,  and  a 
denial  of  possession,  plaintiif  may  take  judgment,  or  eo  to  trial  on  the  issue  of  de- 
fendant's possession,  and  recover  costs,  if  he  proves  the  disclaimer  in  that  respect 
untme. 

2,  Samb—Dkfbnsbs— Husband  and  Wipe— Pbopbrtt  Rights. 

The  defendant,  having  disclaimed,  cannot  defend  by  showing  that  he  is  in  pos- 
session, as  agent  of  a  stranger;  but  lie  may  show  that  he  is  in  as  agent  of  his  wife, 
Srovlded  the  evidence  of  her  separate  title  is  sufficiently  dear  to  rebut  thepresump- 
lon  that  her^poBsession  is  in  his  right. 
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8.  Tbial— Requbsts  for  Instruction— Disposition.  " 

It  is  not  a  proper  disposition  of  a  long  series  of  requested  instructions  to  charge 
that,  *^so  far  as  the  points  are  in  accordance  with  what  we  have  said  to  jou  was 
the  controlling  question  in  the  case,  they  are  afELrmed;  and,  so  far  as  they  are  not 
in  accordance  with  the  opinon  we  expressed  in  the  general  charge,  they  are  refused.  ** 

Error  to  court  of  common  pleas,  Warren  county. 

Ejectment  by  R.  C.  Duncan  against  J.  W.  Sherman  for  land  purchased  by 
the  former  at  sheriff's  sale  on  execution  against  the  latter.  Defendant  filed 
a  disclaimer,  and  trial  was  had  on  the  question  as  to  his  possession.  Verdict 
was  returned  against  plaintiff  for  costs,  and  he  took  out  a  writ  of  error. 

/.  W.  Lee,  J.  H,  Donly,  and  If.  H,  Q<mchei\  for  plaintiff  in  error.  R. 
Brown^  C.  W,  Stone,  H.  E.  JBrotvn,  and  W.  E.  Rice,  for  defendant  in  error. 

Williams,  J.  This  was  an  action  of  ejectment  by  a  purchaser  at  sheriff's 
sale.  The  defendant,  who  was  also  the  defendant  in  the  judgment  on  which 
the  sheriff's  sale  was  effected,  filed,  when  he  appeared  to  the  action,  a  dis- 
claimer of  "all  right,  title,  and  Interest"  in  the  land  described  in  the  plain- 
tiff's writ,  and  a  denial  that  he  was  when  served,  or  at  any  time  before  or 
after  service,  in  possession  thereof.  This  disclaimer,  though  not  a  plea  to  the 
action,  is  a  solemn  declaration  of  record  that  the  defendant  will  not  present, 
because  he  does  not  claim  to  have,  any  title  whatever  to  the  land  in  controversy, 
or  to  the  possession  of  the  same.  The  plaintiff  had  the  right,  when  this  state- 
ment went  upon  the  record,  to  take  judgment  against  the  defendant,  and  so 
end  the  case;  but  such  judgment,  as  it  must  rest  upon  the  disclaimer,  would 
necessarily  be  at  the  plaintiff's  own  cost.  If  the  disclaimer  be  true,  then  the 
action  was  unnecessary,  and  no  legal  basis  for  the  imposition  of  costs  upon 
the  defendant  appears  upon  the  record.  But  the  plaintiff  had  the  right  to  take 
issue  with  the  defendant  upon  the  question  of  his  possession,  and,  if  he  suc- 
ceeded in  showing  that  the  disclaimer  was  in  this  particular  untrue,  then  the 
action  was  necessary,  and  the  plaintiff  was  entitled  to  a  judgment  for  his  costs, 
as  well  as  for  the  land  described  in  his  writ.  Such  is  the  rule  fairly  deducibie 
from  the  cases.  Hill  Y'  Hill,  43  Pa.  St.  521;  Kirkland  v.  Thompson,  51  Pa. 
St.  216;  Harris  v.  Tyson,  24  Pa.  St.  347;  Lane  v.  Harrold,  66  Pa.  St.  819.  It 
is  true,  as  the  learned  judge  of  the  court  below  well  said,  that  the  sole  ques- 
tion to  be  determined  by  the  trial  was  that  of  the  possession  of  Sherman; 
but  this  was  to  be  ** investigated  in  view  of  the  facts  peculiar  to  the  case." 
These  were — First,  that  the  defendant  was  the  judgment  debtor  whose  right 
to  the  possession,  if  he  had  any,  was  now  in  the  plaintiff  by  virtue  of  his  pur- 
chase at  sheriff's  sale;  second,  that  he  had  explicitly  disclaimed  title,  and  that, 
as  between  him  and  the  plaintiff,  thei-efore,  the  plaintiff  w^is  entitled  to  judg- 
ment for  the  land  when  the  trial  was  entered  upon.  The  practical  question 
to  be  decided  by  the  trial  was,  shall  the  judgment  in  favor  of  the  plaintiff  for 
the  land  be  entered  with  or  without  costs?  This  depended  on  what  the  jury 
should  find  the  tact  to  be  in  regard  to  the  possession. 

The  plaintiff  showed  possession,  prima  facie,  by  the  sheriff's  return,  and 
followed  this  by  proof  that  the  defendant  was  upon  the  land,  in  the  exercise 
of  acts  of  apparent  ownership,  from  time  to  time.  To  this  showing  the  de- 
fendant's reply  was  that  he  was  the  agent  of  his  wife,  and  his  acts  upon  the 
ground  were  hers,  done  under  her  direction.  We  think  this  would  have  been 
a  suihcient  reply  if  he  had  shown  that  his  wife  had  title.  His  disclaimer  was, 
for  the  purposes  of  the  trial,  an  admission  of  the  plaintiff's  title  upon  which 
as  we  have  seen,  judgment  might  properly  be  entered  against  him,  and  ho 
could  not  defend  his  possession  under  the  title  of  a  stranger  after  such  an  ad- 
mission. But  we  have  held  that  this  rule  is  subject  to  an  exception  in  favor 
of  the  wife;  because  otherwise,  as  has  been  well  said,  she  would  be  worse  off 
than  a  stranger,  as  she  would  be  put  out  of  possession  with  her  husband  with- 
out a  hearing  upon  her  separate  right  to  the  possession.  But  her  possession 
is  presumptively  that  of  her  husband.  Keeney  v.  Good,  21  Pa.  St.  349.  It 
could  not,  therefore,  protect  him  in  the  slightest  degree,  unless  the  legal  pi'e- 
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sumption  as  to  the  origin  and  nature  of  her  right  was  first  rebutted  by  proof 
of  her  title.  It  was  necessary  to  show  affirmatively  thiat  she  did  not  derive 
her  title  from  him,  but  by  an  honest  purchase,  with  her  own  separate  means, 
or  in  such  other  legal  manner  as  would  give  her  a  title  good  against  the  pur- 
suing creditor.  The  proof  for  this  purpose  must  be  clear  and  satisfactory. 
Tripner  v.  Abrahams,  47  Pa.  St.  220.  Keeney  v.  Good,  supra.  The  learned 
judge  of  the  common  pleas  said  to  the  jury:  "There  is  no  proof  of  any  title  in 
Mra.  Sherman;  and,  so  far  as  this  is  concerned,  we  throw  it  out  of  the  case 
altogether;"  and  yet  he  allowed  a  verdict  against  the  plaintiff  for  costs,  not- 
withstanding the  actual  possession  of  the  defendant.  This  was  error.  The 
defendant  having  in  effect  admitted  the  title  of  the  plaintiff  by  his  disclaimer, 
could  not  defend  his  possession  under  his  wife  without  showing  a  title  in  her. 
Until  this  was  shown,  the  legal  presumption  was  in  full  force  that  she  was 
in  by  virtue  of  iiis  title,  and  his  title  had  passed  to  the  plaintiff  by  virtue  of 
the  sheriff's  sale.  It  follows  that  the  plaintiff's  second,  third,  foui-th,  fifth, 
and  seventh  points  should  have  been  affirmed.  We  also  think  the  points 
should  have  been  so  answered  as  to  leave  with  the  jury  a  clear  idea  of  the 
rule  by  which  they  were  to  be  guided.  The  plaintiff's  counsel  submitted  a 
series  of  points,  10  in  number,  to  wliich  the  court  made  this  response:  **So 
far  as  the  points  are  in  accordance  with  what  we  have  said  to  you  was  the  con- 
trolling question  in  the  case,  they  are  affirmed ;  and,  so  far  as  they  are  not  in 
accordance  with  the  opinion,  we  expressed  in  the  general  charge,  tliey  are 
refused."  It  was  not  necessary  to  answer  specifically  every  point  in  this  se- 
ries, but  it  was  necessary  to  tell  the  jury  the  legal  rule  controlling  the  ques- 
tions suggested  by  the  points. .  We  repeat  what  was  said  by  our  Brother  Pax- 
son  in  Huddleston  v.  Borough  of  West  Bellevue,  111  Pa.  St.  122,  2  Atl.  Rep. 
200:  "This  is  a  very  unsatisfactory  way  of  answering  points.  It  renders 
the  point  of  no  possible  value  with  the  jury,  and  always  adds  greatly  to  our 
labors."  When  such  answer  leaves  the  jury  without  adequate  instruction 
upon  the  questions  presented  by  the  points,  it  must,  if  the  questions  presented 
are  fairly  and  legitimately  raised,  be  ground  for  reversal.  The  judgment  in 
tliis  case  is  reversed,  and  a  venire  facias  de  novo  awarded. 


(121  Pa.  St  BID 

Shurley  V.  New  York,  L.  E.  &  W.  R.  Co. 
(Supreme  Court  of  Femisylvania,    October  1, 1888.) 

Railroad  CJompanibs— Stook-Killino  Cases— Fences. 

Act  Pa.  March  28, 1868,  (P.  L.  514,)  requiring  all  railroads,  then  or  thereafter  to 
be  constructed  in  the  county  of  Warren,  to  be  fenced,  was  extended  by  the  supple- 
mental act  of  April  17, 1860,  (P.  L.  1125,)  to  McKean  and  other  counties.  Held 
that,  although  the  provision  in  the  original  act  that  "all  railroad  companies,  when 
railroads  are  completed,  and  on  which  they  are  now  running  trains, "  shall  fence 
before  September  1, 1868,  is  not  applicable  to  a  road  built  and  in  operation  in  Mc- 
Kean county  before  the  passage  of  the  supplemental  act,  this  fact  will  not  make 
the  requirements  of  the  act  as  a  whole  inapplicable  to  such  road. 

Error  to  court  of  common  pleas,  McKean  county. 

W.  B.  Chapman  and  John  B,  Chapman,  for  plaintiff  in  error.  If.  JP". 
Elliott  and  J).  H.  Jack,  tot  defendant  in  error. 

GOKDON,  G.  J.  This  was  an  action  on  the  case,  brought  by  the  plaintiff, 
John  T.  Shurley,  against  the  New  York,  Lake  Erie  &  Western  llailroad  Com- 
pany, to  recover  damages  for  the  killing,  by  one  of  the  trains  of  said  com- 
pany, of  a  brown  mare  of  the  said  plaintiff,  on  the  night  of  July  13,  1881. 
It  appears  from  the  evidence  that  this  mare  escape^  from  a  driving  park 
where  she  was  pasturing,  and  wandered  on  the  track  of  the  defendant's  road, 
where  she  was  struck  and  killed,  as  already  stated,  by  a  passing  train.  Wltli- 
out  regard  to  any  other  question,  the  case  was  ruled  in  the  court  below  against 
the  plaintiff  on  the  defendant's  first  point,  which  is  as  follows:  "The  horse 
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Of  the  plaintiff  was  a  trespasser  on  the  track  of  the  defendant's  railroad,  and* 
there  being  no  evidence  that  the  injury  to  said  horse  was  wantonly  inflicted 
by  the  defendant  or  its  agents,  the  plaintiff  cannot  recover,  and  the  verdict 
should  be  for  the  defendant."  There  was  also  an  offer  to  prove,  on  part  of 
the  plaintiff,  that  at  the  point  where  the  horse  entered  on  the  track  the 
ground  was  open  for  some  distance  either  way  to  the  public,  and  had  not  been 
fenced  by  the  defendant  company,  as  required  by  the  act  of  assembly.  This 
offer  was  overruled,  and  the  case  was  taken  from  the  jury,  and  ruled  against 
the  plaintiff  solely  on  the  ground  that  the  act  of  March  28,  1868,  (P.  L.  514,) 
did  not  apply  to  the  defendant  company. 

In  this  ruling  we  think  the  court  committed  an  error.  By  that  act,  which 
includes  the  county  of  Warren  only,  all  railroads  then  constructed,  or  there- 
after to  be  constructed,  in  said  county,  were  to  be  fenced  and  guarded  as 
therein  prescril>ed.  This  is  plain  enough;  but  the  stumbling;  block  seems  to 
be  in  the  provision  that  "all  railroad  companies,  when  railroads  are  completed 
and  on  which  they  are  now  running  trains  in  said  county,  shall,  before  the 
1st  day  of  September,  1868,  construct  and  keep  in  repair,  or  cause  to  be  con- 
structed and  kept  in  repair,  a  good  and  sufficient  fence,  at  least  four  feet  high, 
along  their  track,  except  through  incorporated  boroughs;  and  all  railroads 
that  may  hereafter  be  construct^  in  said  county  are  hereby  required  to  con- 
struct such  cattle-guard  before  running  their  trains  thereon."  This  act,  by 
a  supplement  of  April  17,  1869.  (P.  L.  1125,)  was  extended  to  the  counties  of 
Bradford,  McKean,  and  Venango,  with  this  further  proviso:  "That  if  any 
companies  referred  to  in  said  act  shall  neglect  to  perform  the  duties  imposed 
by  said  act,  the  company  so  offending  shall  be  answerable  to  the  owners  of 
cattle,  horses,  sheep,  or  swine  to  the  value  of  the  property  injured  upon  said 
roads  in  consequence  of  such  neglect."  Now,  as  the  road  of  the  defendant 
was  built  and  in  operation  in  the  county  of  McKean  before  the  passage  of  the 
above-recited  supplement,  and  as  it  fthe  said  supplement)  must  be  construed 
as  though  it  were  approved  on  the  28th  of  March,  1868,  the  date  of  the  origi- 
nal act,  it  is  clear  that  the  provision  requiring  the  fencing  of  roads  before  the 
1st  of  September,  1868,  could  not  apply  to  the  defendant  company;  and  the 
court  below,  therefore,  held  that  it  was  not  bound  by  any  of  tlie  provisions  of 
the  statute.  With  this  conclusion  of  the  learned  judge  we  cannot  agree.  All 
railroads,  whether  built  or  to  be  built,  were  required  to  be  fenced,  and  the 
other  prescription  was  merely  a  matter  of  time.  Boads  then  completed,  "and 
on  which  they  are  running  trains,"  must  be  fenced  before  the  1st  of  Septem- 
ber; and  those  afterwards  constructed  must  be  guarded  in  a  similar  manner 
before  running  trains  thereon.  It  thus  seems  to  us  obvious  that  the  inten- 
tion of  the  framers  of  the  act  was  merely  to  give  companies  which  were  then 
operating  the>r  roads  a  reasonable  time  within  which  to  comply  with  its  pro- 
visions, and,  to  avoid  all  dispute,  they  fixed  what  should  be  regarded  as  a  rea- 
sonable time.  We  can  readily  suppose  a  case  where  this  very  literal  con- 
struction put  upon  this  statute  by  the  court  below  would  wholly  defeat  the 
operation  of  the  original  act,  even  in  its  application  to  the  county  of  Warren. 
The  prescribed  period  within  which  cattle-guards  were  to  be  erected  applied 
only  to  railroads  then  constructed,  "and  on  which  they  are  now  running 
trains,"  while  the  other  prescription  applies  only  to  railroads  "that  may  here- 
after be  constructed,"  and  companies  owning  them  were  required  to  guard 
them  l)efore  running  trains  thereon.  But  what  of  roads  which,  though  fully 
completed  at  the  time  of  the  passage  of  the  act,  had  as  yet  no  trains  running 
on  them?  Were  there  such  a  case,  would  any  one  contend  that  the  company 
was  wholly  exempt  from  the  operation  of  the  statute?  We  think  not.  The 
main  purpose  of  the  act  was  to  protect  the  property  of  the  citizen,  and  the 
time  given  within  which  to  fence  was  a  matter  of  grace  to  the  railroad  com- 
panies. It  follows  that  the  intention  of  the  legislature  was  to  compel  all  rail- 
roads on  which  trains  were  being  run  to  be  guarded,  and  to  visit  the  corn- 
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panies  otrning  them  with  the  cost  of  doing  that  which  they  might  neglect  to 
do.  Having  thus  shown  the  immateriality  of  time  as  it  appears  in  the  origi- 
nal act;  that  it  was  given  as  a  convenience  and  indulgence,  and  not  as  an  es* 
sential  to  the  force  and  validity  of  the  statute  itself, — we  may  inquire,  if  time 
was  pot  essential  in  the  original  act,  how  does  it  become  so  in  the  supplement, 
where  it  is  wholly  insensible  and  means  nothing?  If  in  the  former  it  did  not 
'defeat  the  principal  intent,  how  can  it  do  so  in  the  latter?  Th&se  are  ques- 
tions which  seem  to  us  unanswerable,  and  which  the  court  below  did  not  con- 
sider. If,  in  the  original  act,  the  time  mentioned,  September  1, 1868,  be 
stricken  out,  its  main  prescription  is  not  in  the  least  affected  Railroad  com- 
panies are  still  required  to  fence  and  gnnrd  their  tracks,  as  well  those  already 
constructed  as  those  to  be  constructMl,  and  the  only  difference  made  by  the 
act,  as  it  now  stands,  is  that  the  forraor  must  have  a  reasonable  time  within 
which  to  comply  with  that  prescription.  Unquestionably,  then,  a  proviso 
which,  when  0|)erative,  did  not  affect  the  spirit  and  intent  of  the  act,  cannot 
be  made  to  do  so  when  it  has  become  inoperative.  While,  therefore,  it  is 
quite  possible  that  the  facts  of  this  case  may  not  be  sufficient  to  sustain  the 
plaintiff's  case,  yet  he  most  have  an  opportunity  of  presenting  them,  so  that 
they  may  be  passed  upon  in  a  regular  manner*  The  judgment  ia  reversed, 
and  a  new  vefUre  ordered. 

(121  Pa.  St  4K) 

National  Transit  Co.  t>.  Weston  et  a7. 
iSv/preme  Ccwr:  oi  Pennsylmcmla.    October  1,1868.) 

t.  ESTOPPIXr-ADVBBSS  CLAlMANTb. 

A  purchaser  at  a  sherilTB  sale,  under  «  judgment  on  a  mechanlo's  lien,  is  not  es- 
topped from  claiming  adversely  to  a  defective  mortgage  on  tbe  premises,  executed 
prior  to  the  filing  of  the  lien  by  the  owner  whose  Interest  he  purchased. 
8.  Tboveb— When  Libs— Oil  Rbicovbd  bt  Advebsb  Glaimaitt. 

Trover  will  not  lie  for  oil  removed  from  land  by  an  adverse  claimant  in  possession, 
act.  Fa.  Hay  15, 1871,  (P.  L.  268.)  allowing  a  plain tiil  in  replevin  to  recover  timber, 
coal,  or  other  property  severed  from  realty,  although  the  title  of  the  land  from 
which  it  was  severed  is  in  dispute,  having  no  application  to  trover. 

Error  to  court  of  common  pleas.  Warren  county. 

Trover  by  W.  W.  Weston,  Orrin  Weston,  and  A.  Weston  against  the  Na- 
tional Transit  Company,  to  recover  the  value  of  376.16  barrels  of  crude  pe- 
troleum oil  produced  by  J.  D.  Gill  from  a  leasehold  of  which  he  was  in  pos- 
session under  claim  of  title,  and  delivered  to  the  defendant  for  transportation, 
and  which,  after  being  transported,  was  redelivered  to  Gill  while  still  in  pos- 
session of  the  leasehold.  The  facts,  as  found  on  the  trial  below,  are  that  on 
November  29,  1882,  one  A.  R.  Curtis,  holding  a  leasehold  riglit  for  the  pur- 
pose of  prospecting  for  and  operating  in  the  production  of  oil,  gave  the  plaintififs 
a  leasehold  mortgage  to  secure  the  payment  of  a  bond  of  $2,000,  payable  in 
installments,  the  last  of  which  became  due  September  1,  1883;  that  after  the 
recording  of  this  mortgage  twolaborersMiens  were  entered  against  the  interest 
of  Curtis  uiiJer  the  provisions  of  the  acts  of  1868  and  1869  relating  to  labor- 
ers' liens  on  leasehold  estates,  under  which  liens  r.he  interest  of  Curtis  was 
sold  at  sheriff's  sale  on  November  12,  1883,  to  J  D.  Gill,  who  went  into  pos- 
session and  claimed  to  hold  against  the  plaintiffs,  the  mortgagees,  who  sub- 
sequently, on  December  17, 1883,  purchased  the  leasehold  under  execution  on 
a  judgment  recovered  on  their  mortgage  bond;  tliat  while  thus  in  possession 
Gill  produced  the  oil  in  question,  and  delivered  it  between  April  21, 1884,  and 
March  14,  1885,  to  the  defendant,  a  common  carrier  engaged  in  the  business 
of  transporting  and  storing  oils,  and  it  was  redelivered  to  Gill  as  follows: 
May  1, 1884, 82.97  barrels;  November  26, 1884, 147.81  barrels;  and  March  19, 
1885,  145.38  barrels;  that  after  May  1,  1884,  and  before  November  26, 1884, 
the  plaintiffs,  by  writing  bearing  date  May  15,  1884,  notified  the  defendant 
of  their  claim,  and  that  they  would  hold  it  responsible  for  all  oil  run  into 
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its  custody  thereafter;  that  on  August  9,  1884,  the  plaintiffs  brought  eject- 
ment against  Gill,  and  recovered  judgment,  under  which  possession  was  de- 
livered to  them  on  December  2,  1885.    See  Gill  v.  Weston,  1  Atl.  Rep.  917. 

In  its  conclusions  of  law  the  court  ruled  as  follows:  "Trover  lies  by  the 
owner  of  personal  property  against  a  bailee  who  delivers  it  to  a  wrongful 
bailor  after  notice  of  the  rights  of  the  true  owner.  The  defendant  was  a 
bailee  of  the  oil  for  transportation  and  storage.  As  incidental  to  the  issue 
trying,  the  plaintiffs  give  evidence  of  their  title  to  the  leasehold  from  which 
the  oil  was  taken.  While  it  is  true  that  Gill  was  in  possession,  claiming 
the  title  during  the  time  the  oil  was  being  produced,  we  thinlc  his  possession 
was  not  such  an  actual  adverse  possession  as  will  defeat  the  light  of  the  plain* 
tiffs  to  maintain  this  action,  under  the  ruling  in  Mather  v.  Trinity  Church, 
3  Serg.  &  B.  509,  and  succeeding  cases.  Gill  got  the  possession  of  the  lease- 
hold as  assignee,  by  operation  of  law,  of  Curtis,  the  lessee.  His  rights  can 
rise  no  higher  than  those  of  Curtis.  His  possession  was  after  the  lien  of 
the  plaintiffs*  mortgage  attached.  He  held  in  subservience  to,  or  rather 
under,  the  title  of  Curtis;  and  Curtis  held  in  subservience  to  the  title  of  his 
mortgagees,  the  plaintiffs.  Curtis  is  estopped  from  denying  a  title  he  created ; 
and  Gill,  claiming  under  Curtis,  is  estopped."  The  defendant,  the  National 
Transit  Company,  took  a  writ  of  error. 

Brown  dSf  Stone  and  IT.  McSweeney,  for  plaintiff  in  error.  Charles  Dins- 
more  and  James  Cable,  for  defendants  in  error. 

Green,  J  We  think  the  learned  court  below  was  in  error  in  applying  the 
doctrine  of  estoppel  to  the  claim  of  the  defendant.  The  oil  in  controversy  had 
been  received  by  the  defendant  as  a  common  carrier,  for  purposes  of  trans- 
portation, from  Gill,  who  had  produced  it  in  the  regular  course  of  his  busi- 
ness as  an  oil  producer.  He  was  in  possession  of  the  land  from  which  the 
oil  was  obtained  under  a  sheriff's  deed  made  in  pursuance  of  a  judical  sale 
upon  a  judgment  sur  mechanic's  lien  against  the  former  owner.  We  dis- 
cover nothing  in  this  record  to  indicate  any  fraud  or  force  in  the  possession 
of  Gill,  and  he  certainly  hsid  a  right  to  defend  his  title  by  any  means  which 
tended  to  defeat  the  claim  of  the  plaintiffs,  who  were  also  purchasers  at  a 
subsequent  judicial  sale.  Certainly,  there  were  no  relations  between  Gill  and 
these  plaintiffs  which  made  room  for  the  doctrine  of  estoppel  to  be  applied  to 
close  Gill's  mouth,  and  tie  his  hands  as  against  them.  They  were  strangers 
and  adverse  claimants  to  the  same  property,  under  different  and  conflicting 
sheriff's  sale^.  Gill  had  asserted  nothing  and  done  nothing  to  mislead  the 
plaintiffs  in  any  way.  K  Curtis,  the  former  owner,  as  whose  property  the 
land  was  sold,  had  given  a  mortgage  which  was  subject  to  any  kind  of  defect, 
and  the  property  was  exposed  to  sale  by  the  sheriff  under  a  valid  judgment, 
certainly  any  stranger  could  buy  it,  and  take  advantage  of  such  defect, 
whether  Curtis  could  do  so  or  not.  In  Uhler  v.  Hutchinson,  28  Pa.  St.  110, 
we  held  that  the  holder  of  an  unrecorded  mortgage,  or  of  a  mortgage  illegally 
recorded,  by  giving  notice  of  its  existence  at  a  sheriff's  sale  upon  a  judgment, 
cannot  bind  the  estate  mortgaged  in  the  hands  of  a  purchaser  at  such  sale, 
where  the  judgment  creditor  had  no  notice  of  the  mortgage  when  his  judg- 
ment was  entered.  While  the  mortgage  would  have  been  perfectly  good 
against  the  mortgagor,  that  consideration  did  not  impair  the  title  of  the  pur- 
chaser, or  clog  it  with  any  estoppel  to  which  the  mortgagee  might  be  subject. 
Tlie  case  of  Colder  v.  Chapman,  52  Pa.  St.  359,  is  another  emphatic  illustra- 
tion of  the  same  doctrine. 

There  being  no  estoppel  in  the  defendant's  way,  the  only  remaining  ques- 
tion is  whether  trover  would  lie  to  recover  the  value  of  the  oil  removed  from 
the  premises  by  Gill  during  the  period  of  his  possession.  He  was  certainly  in 
the  actual,  adverse,  hostile  possession  of  the  land,  claiming  by  color  of  title, 
and  removed  the  oil  in  the  exercise  of  his  colorable  title.    The  oil  was  a  part 
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of  the  profit  of  the  land,  as  much  so  as  growing  crops.  It  was  in  no  sense  a 
fix  tare  or  distinctive  pait  of  the  improvements  upon  the  iand.  Prior  to  the 
act  of  May  15, 1871,  (P.  L.  268,)  neither  replevin  nor  trover  would  lie  for  the 
recovery  of  articles  severed  from  ttie  freehold  by  an  adverse  claimant  in  pos- 
session; the  proper  remedy  being  ejectment  and  for  mesne  profits.  Mather 
y.. Trinity  Church,  3  Serg.  &  R.  509;  Pouoell  v.  8mith,  2  Watts,  126;  Leh- 
man  v.  Kellerman,  66  Pa.  St.  489.  By  the  terms  of  that  act  it  is  provided 
"that  in  all  actions  of  replevin,  now  pending  or  hereafter  brought,  to  recover 
timber,  lumber,  coal,  or  other  property  severed  from  realty,  the  plaintiff  shall 
be  entitled  to  recover,  notwithstanding  the  fact  that  the  title  to  the  land  from 
which  said  property  was  severed  may  be  in  dispute. "  As  the  language  of  the 
act  is  limited  to  the  action  of  replevin,  it  does  not  embrace  any  other  form  of 
action,  and  hence  is  inapplicable  to  actions  of  trover.  The  case  of  King  v. 
Richards,  6  Whart.  418,  has  no  application  to  the  facts  of  this  case.  There 
the  bailee  delivered  the  goods  to  the  true  owner,  and  was  sued  by  the  bailor, 
and  it  was  held  that  the  delivery  to  the  true  owner  was  a  good  defense.  '  But 
the  goods  in  question  were  not  profits  of  land  severed  from  the  freehold  by 
one  in  adverse  possession;  and  no  such  question  could  or  did  arise  as  the  one 
developed  on  this  record.    Judgment  reversed. 


(121  Pa.  St.  467) 

Knoll  t>.  New  York,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

1.  Eminent  Domain— Right  to  Compexsation  — Widow  Purchaseb  at  Executob's 
Sale. 

Where  the  widow  purchases  land  at  the  administrator's  sale,  giving  her  bond  and 
mortgage  for  the  purchase  money,  the  administrator  cannot  sue  for  damage  oc- 
casioned to  the  property  by  the  construction  of  a  railroad,  after  the  widow  has  made 
a  payment  on  the  debt,  reducing  it  to  a  sum  which,  after  allowing  for  her  share 
under  the  intestate  laws,  is  less  than  the  value  of  the  property  after  allowing  for 
.  the  damage.  , 

3.  Same— Mortgaoes— Rights  of  Mortgagbb. 

A  settlement  by  the  mortgagor  of  damages  occasioned  to  the  property  by  the  con- 
struction of  a  railroad,  which  does  not  enter  upon  the  lot  or  take  anything  from  it, 
but  passes  along  an  adjoining  highway,  is  conclusive  upon  the  mortgagee ;  the  mort- 
gagor being  trustee  of  the  title  for  that  purpose. 
Sterkbtt  and  Clark,  JJ.,  dissenting. 

Error  to  court  of  common  pleas,  Erie  county. 

Action  by  Anthony  Knoll,  administrator  of  Wenelaus  Hermle,  against  the 
New  York,  Chicago  &  St.  Louis  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error. 

/.  Wetmore^  for  plaintiff  in  error.  Davenport  <&  Griffith,  for  defendant  in 
error. 

WiLXiAMs,  J.  This  case  is  somewhat  anomalous.  The  plaintiff  is  the 
holder  of  a  mortgage  upon  a  house  and  lot  in  the  city  of  Erie.  The  defend- 
ant company,  acting  under  the  authority  of  the  railroad  laws  of  the  common- 
wealth, and  an  ordinance  of  the  city  of  Ene,  has  built  a  single  track  railroad 
along  the  center  of  Nineteenth  street,  on  which  the  mortgaged  property  fronts. 
The  complaint  of  the  plaintiff  is  that  the  value  of  the  property  has  been  de- 
preciated by  the  building  of  the  railroad  along  the  street,  and  that  his  secu- 
rity as  a  mortgage  creditor  has  been  impaired  to  the  same  extent*  No  effort 
has  been  made  to  collect  the  debt,  or  to  bring  the  mortgaged  premises  to  sale, 
so  as  to  determine  what  amount  could  be  realized  out  of  it;  but  this  suit  is 
brought  to  recover  in  damages  the  amount  of  the  alleged  depreciation  in  the 
Talue  of  the  property.  From  an  examination  of  the  testimony,  we  learn  that 
the  plaintiff  is  the  administrator  of  W.  Hermle,  deceased,  who  died  in  1872. 
At  the  time  of  his  death  Hermle  was  the  owner  of  the  equitable  title  to  the 
lot  in  question,  and  had  erected  the  dwelling-house  now  standing  on  it.    He 
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left  a  widow  to  sarrlve  him,  bat«  so  far  as  the  evidence  infonns  ns,  no  issue* 
Soon  after  bis  appointment  as  administrator,  Knoll  made  his  application  to 
the  orphans'  court  for  leave  to  sell  the  house  and  lot  at  public  sale  for  the  pay- 
ment of  debts.  Leave  was  granted,  the  sale  uiade,  and  Mrs.  Hermle,  the 
widow,  became  the  purchaser  at  the  price  of  62,000.  She  paid  no  part  of  the 
purchase  money,  but  gave  her  bond  and  mortgage  for  the  amount  of  her  bid; 
and  this  is  the  bond  and  mortgage  which  Knoll  alleges  is  Impaired  in  value 
by  the  act  of  the  defendant  in  building  its  road  along  Nineteenth  street.  The 
mortgage  was  made  in  1873,  the  railroad  was  located  in  1881,  and  this  suit 
was  brougHt  in  1887.  Our  first  question  is  whether  the  amount  due  upon  the 
mortgage  is  greater  than  the  present  value  of  the  property  bound  by  it,  after 
providing  for  a  prior  incumbrance.  If  it  is  not,  the  plaintiff  has  nothing  of 
which  to  complain.  The  question  is  not  whether  the  property  is  worth  less 
than  it  was  when  the  mortgage  was  taken,  but  whether  it  is  worth  less  than 
the  plaintifTs  debt.  It  is  the  injury  to  him,  not  that  sustained  by  the  lot- 
owner,  on  which  his  right  to  recover  must  rest.  It  must  be  borne  in  mind 
that  the  plaintiff  is  a  mere  trustee*  As  administrator  of  W  Hermle,  he  holds 
this  mortgage  for  those  who  may  be  entitled  to  the  fund  on  final  settlement 
of  the  estate;  and  these,  after  the  lapse  of  15  years,  are  presumably  not  cred- 
itors, but  the  heirs  at  law,  of  the  descendant.  In  1877  the  plaintiff  filed  a 
partial  account  of  his  administration  of  the  estate,  from  which  it  apppears 
that  the  personal  estate  was  appraised  at  $69.80,  and  was  retained  by  the 
widow  as  part  of  the  amount  allowed  her  as  exempt  from  the  claims  of  cred- 
itors. The  decedent  had  no  real  estate  except  the  house  and  lot  now  owned 
by  his  widow,  and  represented  by  plaintiff's  mortgage  The  account  also 
shows  that  Mrs.  Hermle  had  paid  to  apply  on  the  mortgage,  "in  money  and 
debts  assigned  to  her,"  the  sum  of  $1,350,  with  which  the  accountant  charged 
himself.  This  left  $650  of  the  principal  still  due,  with  some  interest.  Whose 
was  this  balance  V  Out  of  it  Mrs.  Hermle  was  entitled  to  take  the  balance  of 
her  $300  as  of  the  date  of  the  mortgage.  This  would  take  $230  from  the  $650, 
leaving  only  $420  for  distribution;  and,  in  the  absence  of  issue,  one-half  of 
this  balance  would  belong  to  her  under  the  intestate  laws.  The  amount  to 
which  the  plaintiff  would  be  entitled  as  administrator  would  be  in  this  man- 
ner reduced  to  about  $200,  a  sum  which,  under  the  evidence,  would  be  abun- 
dantly secure  upon  the  property.  As  to  Mrs,  Hermle's  interest  in  the  mort- 
gage, she  is  very  clearly  estopped  from  making  any  claim  against  the  defend- 
ant, because  she  agreed  with  the  defendant  that  the  damages  sustained  by  the 
property  were  $2(X),  and  upon  the  payment  of  this  sum  to  her  she  executed 
and  delivered  a  release  of  all  claims  for  damage  by  reason  of  the  location  of 
the  railroad  on  Nineteenth  street.  As  she  could  not  now  claim  a  larger  sum 
than  that  agreed  upon.  Knoll  cannot  claim  it  for  her,  but  must  be  regarded 
as  the  representative  of  the  other  parties  entitled  to  share  in  the  fund.  He 
fails  to  show,  therefore,  that  his  security  has  been  impaired  for  the  sum  he 
is  entitled  to  collect  from  Mrs.  Hermle  upon  the  mortgage,  and  for  this  reason 
alone  the  coui-t  below  was  justified  m  withdrawing  the  case  from  the  jury. 

But,  while  indicating  a  sufficient  reason  for  afiirming  the  judgment  in  this 
case,  we  have  no  inclination  to  avoid  the  consideration  of  the  precise  point 
on  which  the  case  turned  in  the  court  below,  and  which  has  been  presented 
here  with  so  much  earnestness  and  zeal  by  the  learned  counsel  for  the  plaintiff 
in  error.  Is  the  plaintiff,  on  the  assumption  that  his  security  has  been  im- 
paired, in  a  position  to  maintain  this  action  against  the  company  defendant? 
The  title  to  the  property  injured  is  in  Mrs.  Hermle,  the  owner.  The  plaintiff 
is  a  mortgagee  out  of  possession, — a  holder  of  an  incumbrance  upon  the  title 
merely.  As  a  lien  creditor,  he  has  the  right  to  prevent  the  depreciation  of 
the  property,  bound  by  his  judgment  or  mortgage,  by  thecommlssion  of  waste 
thereon.  If  the  owner,  or  a  stranger  to  the  title,  attempts  the  removal  or 
destruction  of  timber  trees,  of  the  minerals,  or  the  buildings,  he  may  inter- 


Digitized  by 


Google 


Pa.]  KKOLL  V.  NEW  YORK,  C.  A  8T.  L.  BY.  CO.  578 

fere  by  writ  of  estr^pement  or  Injunction  to  prevent  it;  but,  subject  to  this 
right  of  the  lien  creditors  to  stay  waste,  the  owner  has,  by  virtue  of  his  own- 
ership, tlie  Ju8  di«ponendi  of  the  property,  including  everything  upon  the 
surface  or  underlying  it.  He  may  lawfully  sell  his  timber  or  his  buildings, 
and,  if  the  vendee  is  allowed  to  remove  them,  a  good  title  will  vest  in  him; 
provided,  always,  that  the  sale  be  fairly  and  honestly  made.  The  creditor 
has  the  right  to  interpose,  if  he  will;  but,  if  he  does  not  do  so,  the  severed 
articles  pass  out  from  under  his  lien  when  they  pass  beyond  the  lines  of  the 
property  on  which  his  lien  re»ts«  While  on  or  affixed  to  the  freehold  he  may 
insist  that  they  shall  so  lemain;  but,  if  severed  and  removed,  his  right  to 
them  by  virtue  of  his  lien  on  the  freeliold  is  gone.  Vigilance  is  the  duty  of 
a  creditor.  Vigilantibu9  non  dormientibus  jura  suhveniunU  But  the  injury 
complained  of  in  this  case  is  not  waste.  The  defendant  company  has  not  en- 
tered upon  the  lot  covered  by  the  mortgage,  or  removed  anything  from  it. 
It  has  entered  upon  a  public  highway  in  a  lawful  manner,  and  in  the  exer- 
cise of  the  riprht  of  eminent  domain.  Its  entry  could  not  have  been  prevented 
by  the  plaintiff,  nor  its  work  arrested  by  a  writ  of  estrepement  or  injunction. 
The  plaintiff  alleges  that  the  value  of  the  property  bound  by  his  lien  has  been 
diminished  by  the  construction  of  the  railroad.  So  it  might  have  been  by  the 
erection  of  a  factory  or  a  tavern  on  a  neighboring  lot,  or  by  a  change  in  the 
use  or  occupancy  of  the  buildings  near  it;  but  so  long  as  there  is  no  entry 
upon  the  lot  bound  by  the  lien,  and  no  unlawful  act  done  by  the  defendant, 
the  plaintiff  has  no  ground  on  which  to  stand.  The  right  of  action  for  such 
consequential  injuries  is  in  the  owner,  and,  if  the  party  exercising  the  right 
of  eminent  domain  desires  to  make  an  amicable  settlement  for  any  damages 
done  thereby,  the  owner  residing  on  the  land  is  the  proper  person  to  whom  to 
apply.  The  injury  is  one  done  to  the  freehold  as  the  result  of  the  lawful  act 
of  another  done  beyond  the  lines  of  the  injured  property,  and  the  owner  of 
the  freehold  is  the  only  person  in  wliom  a  right  of  action  for  such  an  injury 
can  reside.  If  the  owner  should  refuse  to  move,  or  should  act  fraudulently, 
the  courts,  upon  a  proper  application  by  lien  creditors,  would  no  doubt  treat 
him  as  a  trustee,  and  require  him  to  do,  or  permit  his  creditors  to  do  in  his 
name,  what  might  be  necessary  to  an  adjustment  of  the  damages,  and  im- 
pound the  money  for  those  equitably  entitled  to  receive  it.  In  this  case  the 
owner  has  settled  with  the  defendant,  and  given  a  release  of  damages.  There 
is  no  allegation  that  the  settlement  was  secured  by  fraud  on  the  part  of  the 
defendant,  or  made  by  the  owner  witli  a  purpose  to  defraud  the  plaintiff. 
The  plaintiff  brings  his  suit  upon  a  right  of  action  which  he  alleges  rests  in 
him  as  a  lien  creditor.  Notwithstanding  the  settlement  and  release  by  the 
owner,  he  claims  to  be  entitled  to  recover  his  damages,  as  distinguished  from 
the  damages  of  tlie  owner  The  right  of  action  asserted  is  not  that  of  the 
owner  of  the  property,  but  one  independent  of  and  additional  to  that  which 
resides  in  the  owner.  If  this  position  is  tenable  for  the  plaintiff,  it  would  be 
equally  so  for  any  number  of  lien  creditors  of  Mrs.  Hermle.  '  A  settlement 
with,  or  a  recovery  by,  one  would  not  estop  another  from  taking  the  chances 
of  a  more  favorable  verdict.  To  state  the  position  is  a  sufficient  argument 
against  its  soundness. 

Perhaps  the  case  that  comes  nearest  to  our  question  is  In  reRoad,  reported 
in  94  Pa.  St.  126.  A  public  road  had  been  laid  out  over  a  farm  in  Montgom- 
ery county  of  which  Bissinger  was  owner,  but  upon  which  Nash  held  a  pur- 
chase-money mortgage  for  $10,000.  Nasli  claimed  to  be  entitled  to  the  dam- 
ages sustained  by  the  opening  of  the  road,  as  the  holder  of  the  mortgage.  On 
the  other  hand,  Bissinger,  as  owner,  released  them.  The  court  of  quarter 
sessions  held  the  release  of  the  owner  effectual  as  an  extinguishment  of  all 
claim  for  damages.  The  judgment  was  affirmed  by  this  court,  with  a  per 
curiam  opinion  in  which  the  following  paragraph  occurs:  "Nash  might  per- 
haps have  brought  his  case  on  the  record  by  a  petition,  with  the  necessary 
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averments;  but  as  it  stands  we  cannot  take  cognizance  of  the  question  he  has 
attempted  to  raise."  If  by  "necessary  averments"  Nash  had  shown  to  the 
court  that  Bissinger  was  acting  in  bad  faith  towards  him,  and  was  releasing 
the  damages,  not  because  the  advantages  resulting  from  the  opening  of  the 
foad  were  in  his  opinion  equal  to,  or  greater  than,  the  disadvantages,  but  to 
prevent  Nasli  from  securing  them  to  apply  upon  his  mortgage,  then  it  is  prob- 
abie  that  the  court  of  quarter  sessions  would  have  entertained  his  petition, 
and  made  such  order  as  to  secure  a  fair  ascertainment  of  the  damages,  and  a 
proper  appropriation  of  them.  The  claim  asserted,  however,  would  have  been 
that  of  the  owner,  and  the  damages  when  settled  would  have  been  paid  out 
under  an  order  of  the  court  Action  analogous  to  that  now  suggested  has  been 
taken  in  right  of  way  cases  whenever  the  courts  have  obtained  control  over 
the  damages  assessed,  and  distribution  has  been  made  on  equitable  principles. 
Powell  V.  Whitaker,  88  Pa.  St.  445;  Workman  v.  Mifflin,  30  Pa.  St.  362.  In 
these  cases  the  courts  seem  to  have  regarded  the  owner  as  a  trustee  for  his 
lien  creditors,  and  a  recovery  in  his  name  as  one  to  be  controlled  for  their  ben- 
efit. In  the  case  at  bar,  if  appraisers  had  been  appointed  in  lieu  of  the  settle- 
ment made  between  the  parties,  they  would  have  made  report,  not  only  fixing 
the  amount  of  the  damages,  but  stating  the  fact  that  the  plaintiff  was  the 
holder  of  an  unsatisfied  mortgage,  and  recommending  the  money  to  be  paid 
into  court  for  the  benefit  of  the  parties  entitled.  If  this  had  been  done,  the 
plaintiff  might  have  asked  that  the  money  be  paid  to  him  upon  his  mortgage; 
but  if  the  appraisers  had  made  no  mention  of  the  mortgage,  and  their  report 
had  been  approved,  and  the  money  paid  to  Mrs.  Hermle  without  the  interven- 
tion or  objection  of  the  plaintiff,  such  payment  would  have  been,  as  to  the  de- 
fendant, a  final  disposition  of  the  claim  for  damages.  An  agreement  upon 
the  amount  of  damages,  made  with  the  owner  in  good  faith,  followed  by  pay- 
ment to,  and  a  release  by,  him,  is  equally  conclusive  upon  the  claim.  There 
was,  it  will  be  remembered,  no  entry  upon  the  lot  in  controversy;  no  appro- 
priation of  any  part  of  it,  or  of  anything  upon  or  affixed  to  it;  and,  as  a  set- 
tlement fairly  made  with  the  owner  was,  as  we  have  seen,  a  final  disposition 
of  the  claim  for  damages,  it  follows  that  the  plaintiff  has  no  further  remedy* 
Had  the  road  been  located  over  any  portion  of  this  lot,  and  had  the  damages 
been  settled  by  the  parties  or  adjusted  without  notice  to  the  plaintiff,  it  is 
•probable  that  the  lien  of  the  mortgage  would  not  be  divested,  and  the  mort- 
gagee might  in  that  case  proceed  upon  his  mortgage  in  the  same  manner  as 
if  a  sale  of  part  of  the  mortgaged  premises  had  been  made  to  a  private  per- 
son ;  selling  first  that  which  still  belonged  to  the  debtor,  and,  if  his  money  was 
not  made  thereby,  then  selling  that  which  the  railroad  company  had  taken. 
If  such  had  been  the  situation,  the  plaintiff  would  have  had  two  remedies  at 
his  command, — one  through  the  owner  as  a  trustee  of  the  title  for  his  lien 
creditors;  and  one  as  mortgagee,  to  be  made  effective  by  process  upon  his 
mortgage.  In  the  case  in  hand  the  plaintiff  had  the  first  of  these  remedies 
only,  and  that  was  extinguished  by  the  settlement  with  and  release  by  the 
owner.  We  conclude  that  the  plaintiff's  counsel  entertained  substantially 
this  view  of  the  case;  for  upon  the  trial  he  offered,  and  asked  that  his  offer  be 
entered  upon  the  stenographer's  notes  of  the  trial,  that  the  $200,  paid  by  the 
defendant  to  Mrs.  Hermle,  might  be  credited  upon  whatever  sum  the  jury 
might  assess  the  damages  to  his  client.  This  was  a  concession  that  the  pay- 
ment to  the  owner  was  satisfaction  protanto  of  the  damages  sustained  by  the 
property.  But,  if  the  payment  to  the  owner  was  a  satisfaction  to  any  extent 
whatever,  it  was  a  satisfaction  in  toto.  It  was  as  broad  as  her  right  as  owner; 
and,  as  it  concluded  her,  it  must  necessarily  conclude  all  persons  claiming 
through  her.  The  court  below  was  therefore  right  in  the  legal  rule  applied, 
and  upon  which  the  compulsory  nonsuit  was  entered.    Judgment  affrmed. 

Sterbett  and  Clare,  JJ.,  dissent. 
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(121  Pa.  St.  437  ) 

McNaib  V.  Wilcox. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

1.  Tbovbb  and  Contjsrsion— Right  to  Sub. 

Levies  upon  property  which  has  b^en  converted,  under  executions  which  are  sat- 
isfied by  the  wrong-doer,  do  not  deprive  tl\e  owner  of  that  legal  possession,  and  im- 
mediate right  of  actual  possession,  which  enables  him  to  sue  for  the  conversion. 

2.  Same— Pabtnership— Rights  op  Partners. 

An  assignment  of  partnership  property  by  one  partner  breaking  up  the  business, 
made  without  authority  and  not  for  the  purpose  of  paying  the  firm  debts,  does  not 
preclude  an  action  of  trover  by  the  other  partner  against  the  assignee,  who  refuses 
to  give  the  property  up  on  demand. 

Error  to  court  of  common  pleas,  Erie  county;  W.  A,  Galbbaith,  Judge. 

Action  by  John  S.  McNair  against  Alfred  Wilcox  for  the  conversion  of 
certain  property  assigned  by  plaintiif's  partner,  whereby  the  partnership  bus- 
iness was  broken  up.  Special  verdict  for  plaintiflE,  and  judgment  for  defend- 
ant non  obstante  veredicto,    PLiintiff  brings  error. 

Benson  &  Brainerd,  for  plaintiff  in  error.  J".  W,  Wetmore  and  X.  S,  Nor- 
ton,  for  defendant  In  error. 

Stebrett,  J.  In  this  action  of  trover  and  conversion,  a  special  verdict 
was  rendered  in  favor  of  plaintiff  for  $1,408,  the  amount  of  his  interest  in 
the  property,  subject  to  the  opinion  of  the  court  on  the  question  of  law  raised 
by  the  facts  recited  in  the  special  verdict.  That  question  is  whether,  under, 
the  circumstances,  trover  and  conversion  can  be  maintained  by  plaintiff.  The 
learned  president  of  the  common  pleas  held  it  could  not,  for  the  reason  that, 
while  plaintiff  was  then  interested  in  the  property  wrongfully  obtained  by 
defendant,  he  had  neither  actual  possession  thereof,  nor  the  right  of  immedi- 
ate possession;  and  he  accordingly  directed  judgment  for  defendant  non  o&- 
stante  veredicto.  The  only  error  assigned  is  the  entry  of  that  judgment,  in- 
stead of  a  general  judgment  for  plaintiff  on  tlie  verdict.  As  the  case  was 
presented  to  us  by  the  learned  counsel,  it  has  been  unnecessarily  incumbered 
by  the  consideration  of  irrelevant  matters  not  necessarily  involved  in  the  spe- 
cial verdict.  The  only  question  considered  by  the  court  below,  or  necessary 
to  be  noticed  here»  is  the  one  above  stated. 

The  conclusion  reached  by  the  learned  judge  was  that  the  executions  and 
levies  on  the  property  in  question,  at  the  time  it  was  wrongfully  taken  by  de- 
fendant, had  the  effect  of  depriving  plaintiff  of  the  legal  possession  as  well  as 
the  right  of  immediate  actual  possession,  and  vesting  the  same  in  the  sheriff. 
Conceding  the  correctness  of  that  position  duj-ing  the  time  the  levies  were  in 
forcQ,  it  will  be  observed  that  a  different  condition  of  affairs  supervened  long 
before  this  suit  was  brought.  It  is  found  as  a  fact  by  the  special  verdict  that 
defendant  "was  notiiBed  by  the  sheriff  that  he  must  either  return  the  property 
to  him  at  Corry,  or  satisfy  the  executions;  which  latter  he  did,  by  becomihg 
the  purchaser  of  the  judgments.  The  defendant  then  kept  the  property,  and 
plaintiff  afterwards  brought  this  suit. "  It  thus  appears  that  the  constructive 
possession  of  the  sheriff,  as  well  as  his  right  to  actual  possession  of  the  prop- 
erty, ceases  as  soon  as  defendant  acquired  control  of  the  judgments,  and  the 
executions  were  returned.  The  property  was  thus  released  from  the  grasp 
of  the  executions,  and,  so  far  as  they  were  concerned,  plaintiff's  right  to  im- 
mediate possession  was  revived.  Thereafter  he  was  in  a  position  to  main- 
tain this  action  against  defendant  who  had  wrongfully  obtained  custody  of 
the  property;  and  that  was  the  status  of  the  parties  when  this  suit  was 
brought  in  July,  1877. 

Kor  was  plaintiff's  right  to  maintain  the  action  affected  by  the  fact  that 
the  property  was  transferred  to  defendant  by  plaintiff's  partner.  Plaintiff's 
interest  in  the  property  was  not  divested  by  the  unauthorized  assignment  of 
his  partner,  made  without  his  knowledge  and  in  fraud  of  his  rights.    Speak- 
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ing  of  the  power  of  one  partner  to  dispose  of  firm  property,  Mr.  Justice 
Strong  in  Sloan  v.  Moore,  37  Pi.  St.  217,  223,  says:  "StiU  less  can  author- 
ity be  admitted  in  one  partner  to  sell  the  entire  property  of  the  firm  when  the 
object  of  the  firm  was  not  trade,  buying,  and  selling,  but  a  business  to  which 
the  continued  ownership  of  the  property  was  indispensable.  An  assignment 
is  for  the  purpose  of  paying  the  debts;  but  a  sale,  principally  for  division,  as 
was  this  case,  has  not  even  that  apology.  Such  a  power  in  one  of  two  co- 
partners is  asserted  by  no  adjudicated  case.  It  is  dirt* ctly  in  conflict  with  the 
purposes  of  the  partnerehip.  Instead  of  a  presumption  of  agency  to  make 
such  a  sale,  the  presumptions  are  all  the  other  way."  The  sale  to  defendant 
in  this  case  was  not  for  the  purpose  of  paying  firm  liabilities,  nor  for  any 
other  legitimate  purpose;  and  defendant  having  refused,  on  demand  of  plain- 
tiff, to  surrender  possession  of  the  property  he  had  wrongfully  obtained,  plainr 
tiff  had  a  right  to  maintain  this  action.  It  is  well  settled  that  where  one 
joint  owner  of  personal  property  sells  or  converts  it  to  his  own  use,  the  other 
may  sue  in  trover  for  its  value.  Agnew  v.  Johnson,  17  Pa.  St.  373,  378.  As 
stated  in  that  case,  the  reason  why  one  partner  cannot,  as  a  general  rule, 
maintain  trover  against  the  other,  is  that  both  are  equally  entitled  to  posses- 
sion, and  the  possession  of  the  one  is  the  possession  of  both;  but,  if  one  de- 
livers the  property  wrongfully  to  a  stranger  for  purposes  inconsistent  with 
the  uses  for  which  it  was  designed,  and  such  stranger  denies  the  title  of  the 
other,  and  claims  the  exclusive  possession  and  ownership,  the  reason  of  the 
rule  ceases  and  trover  may  be  maintained.  We  are  of  opinion  that,  upon  the 
facts  established  by  the  special  verdict,  plaintiff  was  entitled  to  judgment 
thereon  for  the  amount  found  by  the  jury,  and  the  court,  therefore,  erred  in 
entering  judgment  non  obstante  veredicto*  Judgment  reversed,  and  judg- 
ment is  now  entered  in  favor  of  plaintiff  on  the  verdict  for  $1,408,  the  amount 
found  by  the  jury»  with  interest  from  the  date  of  the  verdict,  and  costs. 


(121  Pa.  St  448) 

SHAUBXjRa  9.  Abbott  et  al. 
(Supreme  Cowrt  of  PennsyVoania^    October  1, 1888.) 

Error  to  court  of  common  pleas,  Crawford  county. 

Assumpsit  by  Garson  Shamburg  against  W.  H.  Abbott,  W.  W.  Thompson, 
and  22  otliers,  lately  partners  under  the  name  of  the  citizen's  bank.  A  verdict 
and  judgment  was  rendered  for  plaintiff  against  all  the  defendants,  which  was 
reversed  on  error,  4  Atl.  Bep.  518.  Another  verdict  for  plaintiff  was  set 
aside  by  the  trial  court,  and  a  third  trial  resulted  in  a  verdict  and  judgment 
for  defendants.    Plaintiff  brings  error. 

A,  9.  Church  and  C.  Heydrick,  for  plaintiff  in  error.  Joshua  Douglass 
and  Guthrie  df  ByleSf  {Pearson  Church,  of  counsel,)  for  defendants  in  error. 

Pazson,  J.  A  careful  examination  of  this  record  fails  to  disclose  anysub- 
stantial  error.  It  seems  reasonably  certain  that  all  of  the  defendants,  with 
the  single  exception  of  W,  W.  Thompson,  were  entitled  to  a  verdict  in  their 
favor  by  reason  of  either  releases  from  the  plaintiff,  or  by  tlieir  discharge  in 
bankruptcy.  And,  even  as  to  Thompson,  the  jury  have  found  in  his  favor, 
upon  sufiicient  evidence,  and  for  anything  that  appears,  under  proper  instruc- 
tions from  the  court.  The  plaintiff  claims  to  have  paid  certain  liabilities  for 
Thompson  for  which  he,  plaintiff,  was  surety.  We  are  not  furnished  with 
the  pleadings  in  the  case,  and  can  therefore  only  judge  of  the  issue  in  a  gen- 
eral way.  Under  such  circumstances,  we  will  not  discuss  the  rulings  of  the 
court  upon  this  branch  of  the  case.  As  far  as  we  can  judge  from  the  imper- 
fect character  of  the  record,  we  see  no  cause  for  reversid.  The  judgment, 
therefore,  is  afiirmed. 
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(44  N.  J.  B.  438) 

SCHBFFUNG  V.  SCHEFFLING. 
(Court  of  Chcmcery  of  New  Jersey.    October  24, 1888.) 

1.  DivoBOT— Adultbbt— PlRIlDING.  .  ,  •    ^ 

Id  a  suit  for  divorce  for  adultery,  the  time  wben,  and  the  place  where,  and  the 
person,  if  known,  with  whom,  the  offense  was  committed,  must  be  stated  in  the 
pleading ;  but  in  laying  the  time  it  will  be  sufficient  If  the  month  and  year  are  given, 
without  specifying  the  particular  day. 

S.  Save^Evidsnce, 

The  complainant  is  not  required  to  prove  that  the  adultery  was  committed  at  the 
precise  time  alleged  in  the  bill,  but  it  must  be  proved  to  have  been  committed  so 
near  that  time  that  the  .variance  between  the  allegation  and  proof  shall  not  operate 
to  the  defendant's  prejudice. 

8.  Same— EviDBsroB  or  Dbvbndanin— Wbioht. 

The  evidence  of  the  defendant,  and  his  cOleged  paramour,  in  denial  of  the  adultery 
charged,  while  not  entitled  to  the  weight  which  would  be  given  to  the  evidence  of 
a  fair  and  disinterested  witness,  is  nevertheless  competent,  and  in  a  case  of  doubt 
will  be  sufficient  to  defeat  the  complainant's  claim  to  a  divorce. 

4.  SaMB^WbIGHT  and  8n7riGIBNCT. 

The  evidence  of  a  single  witness,  uncorroborated  and  unsupported,  and  improb- 
able in  its  details,  is  not  sufficient  to  establish  a  charge  of  adultery  against  the  evi- 
dence of  the  defendant  and  his  alleged  paramour,  fully  and  explicitly  denying  the 
truth  of  the  charge. 
(Syllalms  by  the  Court.) 

On  final  hearing  Qn  bill  and  answer. 

Jf.  T.  Neu)boldf  for  complainant.    Henry  E.  Wills  and  Gilbert  Collins,  for 
defendant. 

Van  Fleet,  V.  C.  This  is  a  suit  by  a  wife  against  her  husband  for  di- 
vorce on  the  ground  of  adultery.  The  defendant  has  been  twice  married. 
He  was  divorced  from  his  first  wife  in  February,  1884,  and  married  the  com- 
plainant in  May,  1885.  He  obtained  a  divorce  from  his  first  wile  on  a  charge 
of  adultery,  and  the  complainant  now  asks  to  be  divorced  from  him  for  the  same 
cause.  She  charges  him  with  having  committed  adultery  in  April,  May,  and 
June,  1886,  with  the  woman  from  whom  he  had  been  divorced.  There  is  no 
direct  proof  of  adultery.  The  evidence  on  which  the  complainant  relies  con- 
sists entirely  of  proof  of  proximate  acts;  but  there  can  be  im>  doubt  tliat  If  the 
acts  were  committed  by  the  defendant  and  his  alleged  paramour,  which  the 
evidence  of  a  single  witness  imputes  to  thetn,  there  is  sufficient  evidence  of 
adultery  to  justify  a  decree  of  divorce.  The  decisive  question  of  the  case  is, 
should  the  evidence  of  this  witness  be  accepted  as  true,  in  view  of  the  fact 
that  it  is  fiatly  contradicted  by  the  defendant  and  his  alleged  paramour,  and 
is  uncertain  in  point  of  time,  and  quite  improbable  in  an  important  particu- 
lar? The  defendant's  first  wife  is  called  Mary  Smith  in  the  bill,  and  has  been 
referred  to  by  that  name  in  the  evidence.  The  acts  indicating  adultery  were 
committed,  if  they  were  committed  at  all,  at  the  residence  of  Mary  Smith's 
mother.  At  the  time  it  is  alleged  they  were  committed,  Mrs.  Smith's  family 
consisted  of  herself,  tier  two  daughters,  Mary  and  Charlotte,  har  son  Edward, 
and  Charlotte  Kamp.  Charlotte  Kamp  is  a  niece  of  Mrs.  Smith,  and  had 
lived  in  Mrs.  Smith's  farpily,  as  a  servant,  for  five  years  prior  to  May,  1887. 
She  is  the  witness  who  testifies  to  the  proximate  acts.  She  sweai-s  that  the 
defendant,  at  one  time,  was  in  the  habit  of  coming  to  Mrs.  Smith's  regularly 
twice  a  week,  on  Tuesday  and  Friday  evenings;  that  he  usually  came  about 
8  o'clock,  and  remained  until  10  or  half  past  10.  She  never  saw  him  in  the 
house,  but  she  knew  he  was  there,  because,  almost  every  time  he  came  she 
saw  him,  from  the  basement  window,  ascend  the  steps  to  the  front  door. 
Mary  always  let  him  in.  On  the  first  fioor  above  the  basement  of  the  bouse 
occupied  by  Mrs.  Smith  there  are  thi*ee  rooms  and  a  hall.  The  front  room^ 
at  the  time  these  visits  are  said  to  have  been  made,  was  used  as  a  parlor. 
The  next  room  had  a  bed  in  it,  and  was  used  by  Mary,  during  the  day,  as  a 
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working  room» — she  supported  herself  by  sewing, — and  hy  her  mother  at 
night  as  a  bedroom,  and  the  third  was  Edward^s  bedroom.  There  were  two 
entrances  to  the  middle  room, — one  from  the  parlor  by  sliding  doors,  and  the 
other  from  the  hall  by  an  ordinary  door..  The  witness  says  that  the  defend- 
ant and  Mary, on  the  occasion  of  his  yisits,  always  occupied  the  middle  room; 
and  that  after  they  entered  Mary  locked  the  door  leading  from  tlie  hall.  There 
was  no  lock  on  the  sliding  doors.  It  appears,  however,  that  the  only  knowl- 
edge the  witness  had  that  any  door  was  locked,  or  that  Mary  was  the  person 
who  locked  it,  is  that,  being  in  the  basement,  she  heard  a  noise  up  stairs 
which  she  supposed  was  made  by  turning  the  key  in  the  hall-door  lock.  She 
never  saw  Mary  or  the  defendant  lock  the  door,  nor  did  she  ever  attempt  to* 
open  it,  when  she  supposed  Maiy  and  the  defendant;  were  in  the  middle  or 
rear  room,  and  find  she  could  not.  She  also  says  that  on  each  occ^ision  when 
the  defendant  visited  Mary  after  he  left  she  went  to  the  rear  bedroom,  to  put 
the  bed  in  condition  to  be  slept  in;  and  that  always  when  the  defendant  had 
been  there  she  found  the  bed  in  the  rear  bedroom  "mussed,"  but  that  she 
never  found  it  so  when  he  had  not  been  there.  She  described  what  she  meant 
by  finding  the  bed  "mussed,"  by  saying  that  the  bed  was  open;  the  bed  clothes 
being  thrown  back.  These  are  the  proximate  acts  on  which  the  complainant 
relies.  If  the  defendant  was  Mary's  visitor,  and  he  and  she  were  the  persons 
who  were  locked  in,  and  the  persons  who  "mussed"  the  bed  in  the  rear  room, 
there  can  be  no  doubt  of  the  defendant's  guilt. 

The  wrongful  act,  on  which  the  complainant's  right  to  a  divorce  rests,  is 
charged  in  her  bill  to  have  been  committed  in  April,  May,  and  June,  1886. 
Her  bill  was  filed  July  22,  1886.  In  such  cases,  the  party  seeking  a  dissolu- 
tlon  of  the  marriage  tie  is  required  to  state  his  or  her  case  with  such  fullness 
and  particularity  that  the  defendant  may  know  just  what  the  charge  is  that 
he  or  she  is  called  on  to  answer.  The  time  when,  and  the  place  where,  and 
the  person,  if  known,  with  whom,  the  offense  was  committed,  must  be  stated; 
but  in  laying  the  time  it  will  be  sufficient  if  the  month  and  year  are  given, 
without  specifying  the  particular  day.  Marsh  v.  Marsh,  16  N.  J.  Eq.  391; 
Black  v.  Black f  27  N.  J  Eq.  664.  The  comp^lnant,  to  entitle  herself  to  a 
decree  in  this  case,  was  bound  to  prove  that  the  defendant  had  committed 
adultery  with  Mary  Smith  at  or  near  the  time  alleged  in  her  bill.  She  was 
not  bound  to  prove  that  he  had  committed  that  offense,  with  the  person  named, 
at  the  precise  time  alleged;  but  she  was  bound  to  show  that  he  had  committed 
it  so  near  the  time  alleged  as  to  render  it  quite  clear  that  the  variance  between 
her  allegation  and  her  proof  had  not  misled  the  defendant,  or  prevented  him 
from  making  as  complete  a  defense  as  he  might  have  done  if  there  had  been 
no  variance.  Miller  v  Miller,  20  N.  J.  £q.  216.  The  complainant's  wit- 
ness Charlotte  Kamp  was  examined  on  the  22d  of  March,  1888.  The  proofs 
show  that  she  quit  the  service  of  Mrs.  Smith,  and  left  her  house,  the  last' of 
May,  1887.  On  her  direct  examination  she  testified  that  the  visits  which  the 
defendant  made  to  Mary  Smith,  and  which  she  described  in  her  testimony, 
were  made  in  tl^e  spring  of  1886.  On  her  cross-examination  she  changed  her 
testimony  on  this  point,  and  fixed  the  date  of  these  visits  as  the  spring  of  1887, 
— a  year  after  the  time  when  the  adultery  charged  in  the  bill  is  alleged  to  have 
been  committed.  The  following  are  some  of  the  questions  put  to  her  on  this 
subject,  and  the  answers  she  madt  "You  left  Mrs.  Smith's  in  May  last, — 
am  I  right?  Yes.  Kow,  then,  what  I  want  to  know  is  whether  you  saw 
Mr.  Scheffling  there,  at  Mrs.  Smith's,  twice  a  week,  on  Tuesdays  and  Fridays, 
the  same  spring  that  you  left?  Yes.  It  was  the  same  spring  that  you  left? 
Yes.  And  not  the  year  before  that?  Ko.  So  that  it  is  about  a  year  since 
you  saw  Mr.  Schelfling  there?  Yes.  And  not  two  years  ago?  No."  She 
afterwards,  on  her  redirect  examination,  changed  her  testimony,  and  repeated 
her  first  statement,  that  the  visits  were  made  in  the  spring  of  1886.  There 
are  other  parts  of  her  story  which,  if  accepted  as  true,  render  it  entirely  cer- 
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tain  that  the  statements .  she  made  on  her  cross-examination,  respecjtlng  the 
date  of  the  visits,  are  erroneous,  and  wete  made  under  a  mistake.  She  testi- 
fied that  the  defendant  continued  to  visit  Mary  Smith' after  the  complainant 
had  left  the  defendant;  that  after  that  time  the  defendant  visited  Mary  once 
a  week,  for  about  25  times;  and  that  these  visits  occurred  while  she  still  re- 
mained a  member  of  Mrs.  Smithes  family.  The  proofs  show  that  the  com- 
plainant left  the  defendant  in  June,  1886;  so  that  it  would  seem  to  be  per- 
fectly certain  that  if  it  be  true  that  the  weekly  visits  were  made  subsequent 
to  the  Tuesday  and  Friday  evening  visits,  and  while  the  witness  was  still  a 
member  of  Mrs.  Smith's  family,  the  visits  on  Tuesday  and  Friday  evenings 
must  have  been  made  in  the  spring  of  1886,  and  not  in  the  spring  of  1887. 
But  can  anything  which  this  witness  says,  respecting  the  defendant's  visits 
to  Mary  Smith,  be  accented  as  true?  Her  testimony  on  this  point  is  not  only 
unsupported  and  uncorroborated,  but  flatly  contradicted.  All  the  other  per- 
sons who  were  members  of  Mrs.  Smith's  family,  during  the  year  1886,  swear 
that  they  never  saw  the  defendant  in  Mrs.  Smith's  house  during  that  year,  nor 
heard  of  his  being  there.  The  defendant  and  Mary  Smith  both  positively 
deny  that  any  sexual  intercourse  has  ever  taken  place  between  them  since 
they  were  divorced,  and  also  that  the  defendant  was  ever  in  Mrs.  Smith's 
house  during  the  year  1886.  Their  evidence,  although  not  entitled  to  the 
weight  which  would  be  given  to  the  evidence  of  a  fair  and  disinterested  wit- 
ness, is  nevertheless  competent,  and  entitled  to  consideration.  In  a  case  of 
doubt,  it  is  suflicient  to  defeat  a  complainant's  claim  to  a  divorce.  Mayer  v. 
Mayer,  21  N.  J.  Eq.  246.  The  evidence  given  by  the  defendant  himself  in 
this  case  impressed  me  as  being  fair,  frank,  and  truthful.  But  it  should  be 
said,  in  addition,  that  the  story  of  Charlotte  Karap  is  highly  improbable.  Ac- 
cording to  her  evidence,  each  time  the  defendant  and  Mary  Smith  had  adul- 
terous intercourse  they  left  the  bed,  on  which  they  laid  down  when  their  in- 
tercourse took  place,  in  such  condition  as  to  give  unmistakable  evidence  of 
their  guilt.  They  did  not  leave  the  bed  in  that  condition  occasionally,  or  a 
few  times,  but  always.  Parties  who  commit  adultery  do  not  act  in  that  way. 
Adultery  is  a  crime  which  is  generally  committed  under  the  cover  of  darkness, 
or  in  secret;  and  the  parties  who  commit  it  usually,  if  not  invariably,  try  to 
conceal  or  destroy  all  evidence  of  their  guilt.  This  case  falls  clearly  within 
the  rule  which  declares  that  the  evidence  of  a  single  witness,  uncorroborated 
and  unsupported,  and  improbable  in  its  details,  is  not  suflicient  to  establish  a 
charge  of  adultery  against  the  evidence  of  the  defendant  and  his  alleged  para- 
mour, fully  and  explicitly  denying  the  truth  of  the  charge.  Serckmans  v. 
Berckmans,  16  N.  J.  £q.  122,  same  case,  on  appeal,  17  N.  J.  £q.  453.  The 
complainant's  bill  must  be  dismissed. 


(60  N.  J.  L.  681) 

State  (Alsbath  et  wa?..  Prosecutors)  v.  Fhjlbkigk,  Collector 
{Supreme  Court  of  New  Jersey.    October  22, 1888.) 

Ck>N8TITUTIOKAI.  LaW— TAXATION— SPECIAL  LEGISLATION. 

Section  11  of  the  act  of  1882,  (Supp.  Revision,  729,)  and  the  amendment  of  that  sec- 
tion by  the  act  of  1885,  (Supp.  Revision,  p.  731.  §  1111,)  which  acts  provide  a  differ- 
ent method  of  levying  taxes  on  boroughs  which  are  sea-side  resorts  from  that  pro- 
vided for  other  boroughs,  are  special,  and  so  unconstitutlonaL 
(Sylldtus  by  the  Cov/rU) 

On  certiorari. 

This  writ  brings  up  an  assessment  for  taxes  made  against  the  prosecutors 
in  Ocean  Beach  for  the  year  1887.  Argued  at  June  term,  1881,  before  Jus- 
tices ScuDDER  and  Heed. 

F.  R.  MoDemiottt  for  prosecutors,  /.  McDennott  and  /.  H.  Stewai'tt  for 
defendant. 
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Reed,  J.  The  borough  commission  of  Ocean  Beach  was  orsanized  under 
"An  act  for  the  formation  of  borough  commissions,"  approved  March  7, 1882. 
(Pamph.  Laws  1882»  p,  48:  Supp.  Revision,  p.  56.)  The  proceedings  for  in- 
corporation were  all  taken  under  the  provisions  of  this  act.  In  section  8  of 
that  act  the  amount  of  money  which  could  be  raised  by  taxation  for  borough 
purposes  was  limited  to  the  sum  of  $500;  and  supplement  to  the  act,  passed  in 
188z,  (Pamph.  Laws  1882,  p.  56,)  limited  the  amount  which  could  be  so  raised 
to  a  sum  equal  to  50  cents  on  every  $100  of  assessed  valuation  of  the  real  and 
personal  property  in  the  borough.  By  another  supplement  to  the  act,  passed 
in  1887,  (Pamph.  Laws  1887,  p.  134,)  it  was  provided  that  the  legal  voters  of 
such  borouglis  were  empowered  to  designate  upon  their  ballots  the  sum,  not 
exceeding  $500,  to  be  raised  for  general  borough  purposes  in  any  one  year,  and 
a  further  amount  to  be  raised  for  the  graveling  o]»  macadamizing  of  roads 
within  the  borough,  not  to  exceed  the  sum  of  $1,000  for  any  one  year.  The  tax 
which  is  brought  up  for  review  by  the  present  writ  was  levied  to  raise  a  sum  in 
excess  of  the  limitation  contained  in  either  of  the  acts  above  mentioned.  It  ap- 
pears, f  r  )m  the  state  of  the  case  agreed  upon  by  counsel,  that  tlie  present  tax 
was  levied  under  a  resolution  of  the  board  of  commissioners^  which  resolution 
directed  the  assessor  to  assess  tax  at  the  rate  of  three  mills  to  the  dollar,  the  ag- 
gregate of  which  tax  thus  authorized  amounts  to  over  $3,000.  It  is  perceived 
that  the  sum  so  levied  is  double  the  amount  which  could  have  been  levied  un- 
der the  supplement  of  1887.  But  the  resolution  to  raise  the  sum  of  $3,000 
was  passed  in  reliance  upon  the  provisions  of  an  act  passed  April  17, 1884, 
(Pamph.  Laws  1884,  p.  204;  Supp.  Revision,  p.  729.)  The  defendants  i^est 
their  defense  of  the  legality  of  this  levy  entirely  upon  the  terms  of  the  last- 
mentioned  act.  So  the  ground  of  contest  in  this  case  is  whether  the  act  of 
1884  can  be  successfully  invoked  to  sustain  this  assessment.  The  counsel 
for  the  prosecutors  insist — Firsts  that  the  act  of  1884  does  not  apply  to  borough 
commissions  like  the  defendants;  and,  second,  that  the  act  is  special,  and  so 
is  in  conflict  witli  the  constitution.  The  title  of  the  act  of  1884  is  ''An  act 
to  provide  for  additional  powers  and  certain  changes  in  the  government  of 
'certain  localities  governed  by  comm  issioners. "  The  first  section  provides  that 
all  sea-side  resorts  governed  by  the  board  of  comissioners,  whether  the  same 
be  chosen  by  the  people  or  appointed  by  the  supreme  court,  or  however  they 
may  be  selected,  the  elective  members  of  such  boards  of  commissioners  shall 
be  legal  voters  in  such  locality.  The  second  section  provides  for  the  election 
of  an  assessor  and  collector  of  taxes.  The  third  section  prescribes  the  duties 
of  the  collector;  and  the  fourth  section,  the  duties  of  the  assessor;  and  the 
eleventh  section  provides  that  tlie  board  of  commissioners  shall  have  power  to 
raise  by  tax  such  sum  or  sums  of  money  as  it  may  deem  necessary  and  expe- 
dient for  the  purpose  of  carrying  on  such  board  and  the  government  of  such 
place.  The  last  section  was  amended,  by  the  act  of  1885,  (Supp.  Revision,  p. 
731,  §  1111»)  so  that  the  amount  t«  be  raised  shall  not  exceed  the  proportion 
of  $8  on  $1,000  of  the  value  of  the  real  and  persona)  property.  Kow,  I  think 
it  is  unnecessary  to  notice  the  first  objection  to  this  act,  namely,  that  it  does 
not  apply  to  a  borough  like  that  of  Ocean  Beach.  It  seems  to  me  to  be  un- 
necessary, for  the  reason  that  the  act  is.  in  respect  to  the  matter  now  under 
discussion,  clearly  obnoxious  to  the  second  objection,  which  challenges  the 
legislation  as  unconstitutional,  on  the  ground  that  it  is  special.  It  seems  to 
me  clearly  an  act  which  does  not  apply  the  same  scheme  of  levying  taxes  to  all 
municipalities  of  a  class.  It  applies  only  to  such  boroughs  governed  by  com- 
missioners as  our  sea-side  resorts.  Other  boroughs,  having  all  but  this  one 
feature,  are  untouched  by  the  provisions  of  the  act.  The  boroughs  incorpo- 
rated under  the  same  act  as  the  defendant,  but  not  lying  on  the  ocean,  are  lim« 
ited  to  the  sum  of  $1,500  in  making  their  levy  for  borough  purposes.  Under 
the  act  of  1884,  the  limit  is  not  a  particular  sum,  but  a  flexible  limit,  deptsnd- 
ing  upon  the  amount  of  ratables.    Under  the  former  act  the  amount  to  be 
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raised  within  (he  limit;^  fixed  by  the  charter  is  left  to  a  popular  vote,  bat  under 
the  latter  act  the  legal  voters  have  no  direct  voice  in  the  matter,  and  the 
amount  to  be  raised  is  fixed  by  the  board  of  commissioners.  As  already  ol>- 
served,  the  single  feature  which  characterizes  a  borough  claiming  to  exercise 
the  powers  granted  by  the  act  of  IHM,  from  a  borough  incorporated  under  the 
act  of  1882,  \b  that  the  former  lies  contiguous  to  the  ocean  and  the  latter  does 
not.  I  think  this  difference  has  no  significance,  when  regarded  as  a  ground 
for  the  difference  of  legislation  apparent  to  these  two  acts.  I  think  that  con- 
tiguity to  the  sea  is  no  ground  for  the  existence  of  a  different  rule  in  respect 
to  the  general  amount  of  tax  to  be  raised ;  and  I  am  entirely  clear  that  no  rea- 
son can  be  suggested  why  the  power  to  designate  the  amount  should,  in 
boroughs  not  lying  upon  the  ocean,  be  committed  to  the  people  at  large,  while 
in  boroughs  on  the  sea  the  power  should  be  placed  in  the  hands  of  commis* 
sioners.  The  act  of  1884,  so  far  as  the  provision  in  regard  to  taxation  Is  in- 
volvedt  is  unconstitutional.  As  the  levy  of  tlie  tax  must  rest  upon  statutory 
authority,  (Shackelton  v.  Guttenherg,  89  N.  J.  Law,  660,)  and  as  this  levy 
was  not  iluthorized  by  a  popular  vote  according  to  the  provisions  of  the  gen- 
eral act,  it  has  no  statutory  foundation  to  rest  upon.  The  result  is  that  the 
assessment  must  be  set  aside. 


(44  N.  J.  B.  427) 

Atlantic  City  Water-Works  Co.  t>.  Consumers'  Water  Co. 
(Court  of  Chcmcery  of  New  Jersey,    October  16, 1888.) 

1.  Injunction— Preliminary— Disputed  Legal  Right. 

A  complainant  is  not  enUtled  to  a  preliminary  injunctioB  when  the  right  on  which 
he  f  ounois  his  claim  is,  as  a  matter  of  law,  unsettled. 

8.  Water  Companies— Right  to  Lay  Pipes  in  Highways. 

A  corporation  lawfully  formed  under  the  statute  of  1876,  authorizing  the  forma- 
tion of  corporations  to  supply  water  to  certain  cities,  towns,  and  villages,  acquires, 
on  its  incorporation,  by  force  of  the  statute,  a  right  to  lay  Its  pipes  in  tbe  public 
hlghwavs,  and  the  only  control  which  the  local  authorities  may  exercise  over  it.  in 
laving  its  pipes,  is  such  as  may  be  necessary  to  prevent  it  from  doing  anything 
wnich  will  unnecessarily  obstruct  or  otherwise  interfere  with  public  travel. 

8.  Same— Exclusive  Franchise. 

Two  or  more  corporations  may  be  formed  under  the  statute  of  1876  in  any  one  of 
the  localities  to  which  it  applies,  and  each  acquires,  as  it  is  formed,  precisely  the 
same  right  to  make  use  of  the  public  highways  in  conducting  its  business. 

i.  Constitutional  Law— Local  and  Special  Legislation. 

Legislation  in  respect  to  the  matters  enumerated  in  paragraph  11,  §  7,  art.  4,  of  the 
constitution,  affecting  certain  parts  of  the  state  and  not  others^  to  be  valla,  must 
rest  on  some  characteristio  or  peculiarity,  plainly  distinguishmg  the  places  in- 
cluded from  those  excluded,  and  making  the  legislation  fit  and  appropriate  to  those 
Included,  while,  if  it  embraced  those  excluded,  it  would  be  so  inappropriate  to  their 
condition  as  to  be  useless  to  them. 

6.  Same. 

To  make  legislation  of  this  kind  valid,  there  must  be  a  substantial  dlstinctioB, 
having  reference  to  the  subject  of  the  legislation,  between  the  objects  or  plaoes 
embraced  and  the  objects  or  places  excluded.^ 
t.  Same— Statutes— Construction. 

Courts  may  resort  to  an  implication  to  sustain  a  statute,  but  not  to  destroy  H. 

7.  Same. 

If  an  act  will  admit  of  two  constructions,  one  of  which  will  render  it  unoonstlttt- 
tional  and  the  other  not,  that  construction  should  be  adopted  which  renders  the  aot 
valid,  for  it  must  not  be  presumed  that  the  legislature  intended  to  violate  the  con- 
stitution. 
{SuXlabua  by  the  Court.) 

On  application  for  an  injunction,  heard  on  bill  and  affldavits  and  an9wer 
and  affidavits. 

Samuel  H.  Qrey  and  Theodore  Ilnny<m,  for  complainant.  William  B. 
Potter  and  John  P.  Stockton^  for  defendant. 

1  Respecting  the  validity  of  local  and  special  laws  In  general,  see  State  v.  Circoit 
Court,  (N.  J.)  15  Atl.  Bep.  272,  and  note. 
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Van  Fleet,  V.  C,  This  is  an  application  for  a  preliminary  injunction. 
The  complainant  claims  an  exclusive  franchise  in  the  streets  of  Atlantic 
City,  and  asks  to  be  protected  against  a  threatened  violation  of  such  right. 
The  defendant  admits  that  it  Intends  to  do  the  acts  which  the  complainant 
claims  will  constitute  a  violation  of  its  right,  but  denies  that  the  complainant 
possesses  the  exclusive  franchise  which  it  claims.  Whether  tb^  court  should 
grant  or  deny  the  writ  asked,  must  depend  entirely  on  whether  the  legal 
right  on  which  the  complainant  founds  its  claim  is,  as  a  matter  of  la w,  settled 
or  not.  For,  in  the  language  of  Chief  Justice  Beasley,  in  Coaxih  Co,  v.  Rail- 
roacL  Co.,  29  N.  J.  Eq.  299,  "  No  rule  of  equity  is  better  settled  than  the  doctrine 
that  a  complainant  is  not  in  a  position  to  ask  for  a  preliminary  Injunction  when 
the  right  on  which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled. "  That 
case,  in  its  most  essential  feature,  was  the  exact  counterpart  of  this,  for  in 
that,  as  in  this,  the  complainant  rested  its  right  to  the  protection  it  asked  on 
a  claim  that  it  had  an  exclusive  right  in  the  streets  of  a  city,  but,  such  claim 
being  then  without  the  support  Of  a  single  judicial  decision  in  its  favor  in 
this  state,  it  was  held  that  a  preliminary  injunction  could  not  be  granted 
without  violating  one  of  the  cardinal  rules  regulating  the  allowance  of  such 
writs.  The  parties  are  rival  water  companies.  They  were  both  formed  un- 
der the  statute  of  1876,  and  for  the  purpose  of  supplying  water  to  the  same 
locality.  The  certificate  of  incorporation  of  each  states  that  it  was  formed 
for  the- purpose  of  supplying  the  city  of  Atlantic  City,  and  the  inhabitants 
thereof,  with  water.  The  complainant  acquired  corporate  existence  in  Octo- 
ber, 1880,  and  the  defendant  in  April,  1888.  The  statute  under  which  both 
were  organized  declares  by  its  first  section  that  any  number  of  persons  not 
less  than  seven,  a  majority  of  whom  shall  reside  in  this  state,  may  form  a 
company  for  the  purpose  of  constructing,  maintaining,  and  operating  water- 
works in  any  city,  town,  or  village  in  this  state  having  a  population  of  not 
more  than  15,000  nor  less  than  2,000  inhabitants,  for  the  purpose  of  supply- 
ing such  city,  town,  or  village,  and  the  inhabitants  thereof,  with  water. 
The  second  section  prescribes  how  a  corporation  may  be  formed.  A  certifi- 
cate is  to  be  made,  stating  the  name  adopted  by  the  corporation,  the  amount 
of  its  capital,  and  certain  other  facts,  and  this  certificate,  "together  with  the 
consent  in  w^riting  of  the  corporate  authorities,  if  any,  of  the  town  or  city 
proposed  to  be  supplied  with  water,"  must  be  filed  in  the  ofl3ce  of  the  secre- 
tary of  state.  The  third  section  declares  that  when  such  certificate  and  con- 
sent shall  have  been  filed,  the  persons  who  shall  have  signed  and  acknowl- 
edged the  certificate,  and  their  successors,  shall  be  a  body  politic  and  corpo- 
rate. Corporations  formed  under  this  statute  are  given  power  to  take  land 
by  the  exercise  of  the  right  of  eminent  domain,  and  also  the  right  to  use  the 
public  highways  for  the  purpose  of  laying  their  pipes  therein.  Revision, 
p.  1365.  The  complainant  and  the  defendant  were  both  formed  in  strict  accord- 
ance with  the  requirements  of  this  statute.  The  common  council  of  Atlantic 
City  consented  by  ordinance  to  the  formation  of  each.  Unless,  therefore,  it 
be  true,  as  the  complainant  contends,  that  this  statute  was  intended  to  be  pri- 
vate and  special  in  its  operation,  and  to  authorize  the  formation  of  but  a  sin- 
gle  corporation  in  anyone  of  the  cities,  towns,  and  villages  to  which  it  applies, 
it  would  seem  to  be  beyond  question  that  both  exist  by  authority  of  law. 
Each  having  been  created  by  the  same  power,  and  each  having  derived  its 
rights  from  the  same  source,  they  must,  if  they  both  exist  by  force  of  law, 
each  stand  as  the  peer  of  the  other,  both  in  legal  right  and  power.  The  com- 
plainant completed  its  works  in  June,  1882,  since  which  time,  the  defendant 
admits,  the  complainant  has  furnished  to  Atlantic  City  and  its  inhabitants  a 
continuous  and  sufficient  supply  of  water  for  all  purposes.  The  complainant 
has  expended  in  the  erection  of  its  works  about  $400,000.  The  defendant, 
-when  the  bill  in  this  case  was  filed*  was  not  engaged  in  supplying  water,  but 
was  making  preparation  to  do  so,  by  putting  down  pipes,  some  of  which  wera 
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Iftid  in  the  same  streets  where  the  coiuplainant  had  laid  its  pipes.  The  de- 
fendant at  the  time  it  filed  its  answer  had  expended,  in  the  purchase  of  an  ar- 
tesian well  and  making  preparation  to  distribute  water,  about  $60,000.  The 
complainant's  certificate  of  incorporation,  together  with  the  consent  of  the 
proper  authority  of  Atlantic  City,  was  filed  in  the  office  of  the  secretary  of 
state  on  the  25th  of  October,  1880.  The  next,  day  the  city  entered  into  a 
contract  with  the  complainant,  w^hereby  the  city  covenanted  that  it  would  not 
grant  to  any  other  person  or  corporation  the  right  to  lay  water-pipes  beneath 
any  of  the  ways  of  the  city  for  the  purpose  of  supplying  water  to  Atlantic 
City  or  the  Inhabitants  thereof.  The  means  by  which  the  complainant  ac- 
quired the  exclusive  franchise  which  it  asks  to  have  protected,  are  set  forth 
in  its  bill,  as  follows:  '*And  your  orator  further  shows  and  charges  that 
your  orator  has,  by  express  legislative  sanction,  under  the  act  of  the  legisla- 
ture approved  April  21,  1876,  and  the  supplements  thereto,  and  by  virtue  of 
the  consent  of  the  corporate  authorities  of  Atlantic  City  to  the  formation  of 
your  orator  as  a  corporation  for  the  purpose  of  supplying  water  to  said  city 
and  the  inhabitants  thereof,  and  by  your  orator's  acceptance  of  such  consent, 
and  creation  of  your  orator's  corporation  predicated  thereon,  and  by  your  ora- 
tor's establishment  of  a  plant  for  the  purpose  of  supplying  water  under  said 
acts  of  the  legislature  and  said  ordinance,  and  by  the  supply  of  water  fur- 
nished by  your  orator,  pursuant  to  and  in  reliance  upon  said  legislative  and 
municipal  action,  acquired  and  is  invested  with  an  exclusive  franchise  to  sup- 
ply water  to  Atlantic  City  and  the  inhabitants  thereof,  and  an  exclusive 
riglit  to  the  streets  of  said  city  for  its  water-mains  and  conduits  for  the 
transmission  and  distributicm  of  water  for  the  purposes  aforesaid."  This 
statement,  it  will  be  noticed,  does  not  mention  as  one  of  the  sources  of  the 
complainant's  right  the  city's  covenant  not  to  grant  to  any  other  person  a 
right  to  make  a  like  use  of  the  streets  with  that  which  the  complainant  had 
acquired.  This  omission  is  undoubtedly  due  to  the  fact  that  prior  to  the  fil- 
ing of  the  bill  in  this  case  the  agreement  containing  that  covenant,  together 
with  the  ordinances  authorizing  its  execution,  had  been  declared  by  the  su- 
preme court  to  be  void,  on  the  ground  that  the  agreement  created  a  debt 
against  the  city  in  excess  of  the  amount  limited  by  law  Read  v.  Atlantic 
City,  4^  K.  J.  Law,  558,  9  AtL  Rep.  759.  The  complainant  was  a  party  de- 
fendant to  that  proceeding,  and  is  consequently  concluded  by  the  judgment 
pronounced  in  it.  Since  the  argument  of  the  application  now  under  consid- 
eration the  judgment  of  the  supreme  court  hiis  been  afiirmed  by  the  court  of 

errors  and  appeals.     Water- Works  Co.  v.  Heed,  50  N.  J.  Law, ,  ante,  10. 

The  covenant  is  now  a  nullity,  and  must  for  that  reiison  be  laid  out  of  view 
in  the  further  consideration  of  the  case.  But  were  it  still  in  force,  or,  rather, 
was  the  question  as  to  its  validity  still  undetermined,  it  would  not  help  the 
complainant,  for  it  is  entirely  clear,  as  I  think,  tliat  unless  the  statute  of  1876 
is  private  and  special,  authorizing  the  formation  pf  but  a  single  corporation 
in  any  one  of  the  places  to  which  it  applies,  it  is  not  within  the  power  of  the 
governing  body  of  any  municipality  embraced  by  the  stiitute  to  prevent  or  de- 
feat the  formation  of  a  second  corporation  by  attempting  to  grant  an  exclu- 
sive riglit  in  the  streets  to  the  first,  or  by  covenanting  with  the  first  that  no 
like  right  shall  be  subsequently  granted.  A  corporation  formed  under  this 
act  does  not  derive  its  right  to  lay  its  pipes  in  the  public  ways  from  the  mu- 
nicipality where  it  is  located,  but  that  right  is  given  by  the  statute  itself. 
The  twelfth  section  declares  that  any  corporation  formed  under  this  statute 
shall  be  authorized  and  empowered  to  lay  its  pipes  in  the  public  highways, 
free  from  all  charge  to  be  made  by  any  person  "provided  that  the  consent  shall 
be  obtained  of  the  corporate  authorities,  if  any  there  be,  of  any  town  through 
which  the  same  may  be  laid. "  Bevision  p.  1367.  If  this  proviso  was  intended  to 
apply  to  cities  as  well  as  towns,  though  it  will  be  observed  that  it  mentions 
towns  only,  it  is  quite  obvious  that,  to  give  full  effect  to  all  parts  of  the  see- 
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tipn,  it  tDustl>e  so  read  as  to  limit  the  purpose  which  the  legislature  had  In 
view,  in  requiring  the  water  company  to  obtain  the  consent  of  the  local  au- 
thorities, to  merely  compel  the  water  company  to  submit  to  such  local  regula- 
tion In  the  use  of  the  streets  while  putting  down  its  pipes  as  should  be  neces- 
sary to  prevent  all  improper  or  unnecessary  interference  with  public  travel, 
and  to  render  the  water  company's  occupation  of  the  streets  as  little  incon- 
venient to  the  public  as  possible.  I  think  it  is  entirely  certain  that  it  was  not  the 
intention  of  the  legislature  to  invest  the  governing  body  of  any  municipality, 
where  a  corporation  under  this  act  should  be  formed,  with  power  to  decide, 
after  such  corporation  had  been  lawfully  created,  whether  or  not  it  should 
be  permitted  to  exercise  its  corporate  functions.  The  only  franchise  which 
such  a  coi*poration  can  possess  is  a  right  to  lay  its  pipes  in  the  public  ways. 
A  right  to  make  such  use  of  the  public  ways  is  special  and  exceptional, 
and  not  common  to  all  the  citizens  of  the  state,  and  can  only  exist  by  force  of 
a  grant  from  the  sovereign  power.  The  right,  however,  to  sell  water  is  not 
prerogative  of  government,  but  is  a  business  in  which  any  person  may  en- 
gage without  legislative  autliority.  So  that  I  think  it  is  entirely  plain  that  a 
corporation  formed  under  this  statutei  acquires  by  force  of  the  statute  itself, 
the  moment  it  becomes  a  body  politic  and  corporate,  a  franchise  investing  it 
with  power  to  lay  its  pipes  in  the  public  ways,  and  that  the  only  control  which  the 
municipal  authorities  can  exercise  over  such  a  corporation  in  the  use  of  its 
franchise  is  to  prevent  the  corporation  from  using  its  franchise  in  such  man- 
ner as  will  unnecessarily  obstruct  or  otiierwise  interfere  with  public  travel. 
The  complainant's  right  to  an  exclusive  franchise  rests  upon  a  si  ngle  ground, 
and  that  is  that  the  statute  in  question  authorizes  the  formation  of  but  a  single 
corporation  in  any  one  of  the  cities,  towns,  or  villages  coming  within  the  op- 
eration of  its  provisions,  and  the  corporation  first  organized,  therefore,  neces- 
sarily takes  an  exclusive  franchise.  This  is  the  ground,  in  substance,  upon 
Which  the  bill  places  the  complainant^s  right.  This  interpretation  of  the  stat- 
ute has  the  support  of  judicial  authority.  This  court,  in  describing  the  nat- 
ureof  the  riglit  which  tins  very  complainant  acquired  by  its  incorporation,  in 
Water-Works  Co:  v.  Atlantic  City,  39  N.  J.  Eq.  867,  said:  ** The  legislature 
necessarily  contemplated  the  expenditure  by  the  company  of  its  funds,  and  it 
cannot  be  supposed  tliat  it  intended  that  the  company  should  have  no  security 
against  competition  which  might  deprive  it  of  all  advantage  of  its  large  out- 
lay The  franchise  granted  by  the  legislature  to  the  company  is,  by  necessary 
implication,  exclusive.  The  purpose  for  which  it  was  granted  shows  that  it 
must  have  been  intended  to  be  so.  It  was  bestowed  for  a  single  object, — ^the 
supply  of  Atlantic  City  with  water.  The  requirement  that  the  city  consent 
to  the  action  of  the  corporation  gives  strength  to  this  inference.*'  In  an- 
other part  of  the  opinion  it  is  held  that  the  power  which  the  city  may  exercise 
in  procuring  asupply  of  water  is  limiteii,  and  that  the  city  having,  prior  to  the 
defendant's  organization,  made  an  arrangement  with  the  complainant  whereby 
a  full  supply  was  obtained,  the  power  of  the  city  is  exhausted,  and  must  re- 
main so,  so  long  as  the  complainant  continues  to  furnish  a  full  supply.  The 
opinion  on  this  point  says :  "As  'matters  now  stand,  the  city  has  provided  for 
and  obtained  a  supply  <^  water,  and  it  has,  therefore,  now  no  power  to  make 
any  further  provision  on  that  Head,  for  tliere  is  no  room  for  any.  .  The  city  is 
already  supplied. "  This  construction  of  the  statute  would  be  adopted  at  once, 
and  withop.'v  doubt  respecting  its  soundness,  were  it  not  manifest,  as  I  think, 
that  that  course  would  inevitably  result  in  the  rejection  of  the  complainant's 
application,  not  alohe  on  the  ground  that  the  complainant  does  not  possess 
the  exclusive  right  which  it  claims,  or  that  its  title  to  such  right  is  doubtful, 
but  because  the  law  in  virtue  of  which  it  claims  corporate  existence  stands 
in  plain  violation  of  the  constitution.  By  an  amendment  made  to  the  can* 
stitution  in  1875  it  is  declared:  **T4ie  legislature  shall  not  pass  private^  local, 
or  special  laws    •    «    «    granting  to  any  corporation,  association^  or  iodi* 
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vidual  any  exclusive  privilege,  immunity,  or  franchise  whatever,  ♦  ♦  ♦ 
The  legislature  shall  pass  no  special  act  conferring  corporate  powers^  but  tttby] 
shall  pass  general  laws  un<ler  which  corporations  may  be  organized  and  cor- 
porate powers  of  every  nature  obtained."  Article  4,  §  7,  par.  11.  The  eon** 
struction  given  to  the  statute  of  1876,  in  the  case  just  cited,  was,  beyond  all 
doubt,  adopted  without  this  provision  of  the  constitution  being  before  the 
mind  of  the  court,  aiid  consequently  no  consideration  \(rh^tever  was  given  to 
it.  The  fact  that  no  (illusion  is  made  to  it  in  the  opinion  of  the  court  fur- 
nishes conclusive  evidence  that  this  must  have  been  so.  The  case  was  un- 
doubtedly argued  without  the  slightest  allusion  being  made  to  the  conslitu^ 
tion,  the  argument  being  confined  to  the  discussion  simply  of  such  matters 
as  involved  a  construction  of  the  statute,  Judged  by  itself  alone.  The  opin- 
ion makes  it  manifest  that  this  must  have  been  the  case. 

The  chief  justice,  in  Van  Riper  v.  Parsons,  40  N.  J.  Law,  1,  defined  the 
object  of  this  provision  of  the  constitution  to  be  to  exterminate,  root  and 
branch,  special  and  local  legislation,  and  to  substitute  general  law  in  the  place 
of  it,  in  every  instance  in  which  such  substitution  could  be  effected.  This 
definition  was  adopted  by  the  court  of  errors  and  appeals  In  Tiger  v.  Cotnmtjn 
Pleas,  42  K.  J.  Law,  631.  The  statute  in  question  is  plainly  local  and  spe-* 
cial  in  its  operation  It  is  the  law  m  cities,  towns,  and  villages  having  a 
population  of  not  more  than  15,000  and  not  less  than  2,000,  and  nowhere  e&e. 
The  question  whether  it  has  etTect  or  not  in  any  particular  place  is  determined 
by  the  number  of  its  inhabitants,  and  by  nothing  else.  Legislation  in  respect 
to  the  matters  enumerated  in  this  paragraph  of  the  constitution,  affecting 
particular  subdivisions  or  parts  of  the  state,  and  not  others,  may  be  valid;  but 
to  be  valid  it  roust,  as  I  understand  the  adjudications,  rest  on  some  charac- 
teristic or  peculiarity,  plainly  distlnuuishing  the  places  included  from  those 
excluded,  and  making  the  legislation  fit  and  appropriate  to  those  included, 
while  if  it  embraced  those  excluded  it  would  be  so  inappropriate  to  their  con- 
dition as  to  be  of  no  advantage  or  benefit  to  them.  But  legislation  of  this 
kind,  which  is  controlled  in  its  operation »  as  to  locality,  by  a  mere  arbitrary 
distinction,  having  no  aflinity  to  or  connection  with  the  subject-matter  of  the 
legislation,  falls  within  the  (onstitutional  interdiction,  and  is  invalid.  To 
illustrate:  A  statute  which  should  give  to  all  cities  in  this  state,  situate  on 
tide-water,  the  privilege  of  using  such  waters  in  connection  with  their  sew-. 
ers,  (State  v.  Hummer,  42  N.  J.  Law,  441,)  or  a  statute  which  should  give  all 
cities  in  this  state,  bordering  upon  tide- water,  power  to  construct  docks  or  es- 
tablish quarantine  regulations,  or  providing  that  in  all  towns  having  volun- 
teer fire  departments  the  members  should  have  power  to  choose  a  commission 
to  govern  them,  would  be  a  valid  exercise  of  legislative  power,  (Anderson  v. 
Trenton,  Id.  488;)  while,  on  the  other  hand,  a  statute  which  should  declare 
that  all  cities  containing  a  certain  number  of  inhabitants  should  have  one 
system  for  laying  out  streets,  and  that  those  having  a  smaller  population 
should  have  another,  ( Van  Riper  v.  Parsons,  40  K,  J.  Law  9,)  or  astatute  which 
should  declare  that  in  every  city  in  which  there  are  10  churches  there  should 
be  three  commissioners  of  the  water  department,  with  certain  prescribed  du- 
ties, (State  V.  Hammer,  42  N.  J.  Law,  440,)  or  a  statute  which  should  confer 
upon  cities  having  a  population  of  not  less  than  25,000,  power  to  issue  bonds 
to  fund  their  floating  debt,  (Anderson  v.  Trenton,  Id.  486,)  would  be  invalid, 
for  the  reason  that  such  statutes  would  all  be  controlled,  as  to  localities  in 
which  they  should  have  effect,  by  a  quality  or  characteristic  which  is  purely 
arbitrary,  and  which  has  no  connection  whatever  with  their  subject-matter. 
The  chief  justice,  in  State  v.  Hammer,  supra,  says  that  to  render  legislation 
of  this  kind  valid  something  more  is  required  '^than  a  mere  designation  by 
such  characteristics  as  will  serve  to  classify,  for  the  characteristics  which 
thus  serve  as  the  basis  of  class! ti cation  must  be  of  such  a  nature  as  to  mark 
the  objects  so  designated  as  peculiarily  requiring  exclusive  legislation.    There 
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mi^st  be  H  substantial  distinction,  having  a  reference  to  the  subject-matter  of 
the  proposed  legislation,  between  the  objects  or  places  embraced  in  such  legis- 
lation and  the  objects  or  places  excluded.  The  marks  of  distinction  on  which 
the  classification  is  founded,  must  be  such,  in  the  nature  of  things,  as  will,  in 
some  reasonable  degree,  at  least,  account  for  or  justify  the  restriction  of  the 
legislation. ''  Test^  by  the  rules  above  stated,  there  can  be  no  doubt,  I  think* 
that  the  statute  in  question  is  both  local  and  special.  If,  therefore,  it  be  true, 
as  was  held  in  Water-Works  Co.  v.  Atlantic  City,  that  this  statute  invests 
the  first  corporation  organized  under  it,  in  any  city  to  which  it  applies,  with 
an  exclusive  franchise,  it  would  sbem  to  be  so  clear  as  to  be  beyond  all  dispute 
that  it  violates  both  the  letter  and  the  spirit  of  this  constitutional  prohibition. 
The  object  of  the  prohibition  is  entirely  free  from  doubt.  The  purpose  was 
to  deprive  the  legislature  of  the  power  of  creating  monopolies  by  requiring 
them  to  pass  general  laws,  making  the  acquisition  of  such  franchises  as  pri- 
vate corporations  usually  exercise  open  to  all,  and  thus  creating,  for  the  benefit 
of  the  public,  a  healthy  competition  among  those  who  seek  by  the  use  of  fran- 
chises to  make  gain  and  profit  for  themselves.  This  purpose  is  expressed  in 
*languagesoapt  and  lucid  that  any  attempt  to  demonstrate  it,  except  by  simply 
quoting  the  pertinent  words,  is  more  likely  to  obscure  than  to  elucidate.  The 
pertinent  words  are :  "  The  legislature  shall  pass  no  local  or  special  lawgrant- 
ing  to  any  corporation  any  exclusive  franchise  whatever.  The  legislature 
shall  pass  no  special  act  conferring  corporate  powers,  but  they  shall  pass 
general  laws  under  which  corporations  may  be  organized  and  corporate  pow- 
ers of  every  nature  obtained."  There  are  no  words  in  the  statute  under  con- 
sideration which  in  express  terms  grant  an  exclusive  franchise  or  right  of 
any  kind  The  complain iint's  claim  in  that  regard  rests  entirely  on  an  im* 
plication  which,  if  made,  will  destroy  both  the  complainant  and  the  right 
whicl)  it  claims.  The  courts  may  resort  to  an  implication  to  sustain  a  statute, 
but  not  to  destroy  it.  It  is  a  principle  of  construction  that  if  an  act  admits 
of  two  constructions,  one  of  which  will  render  it  unconstitutional  and  the 
other  not,  that  construction  must  be  adopted  which  will  render  the  act  valid, 
for  it  must  not  be  presumed  that  tlie  legislature  intended  to  violate  the  con- 
stitution. Colwell  V,  Watei'-Fower  Co,,  19  N*  J  Eq.  245.  Tlie  court,  in  my 
judgment,  is  bound  to  declare  that  this  statute  is  general  to  this  extent,  at 
least,  that  two  or  more  corporations  may  be  lawfully  formed  under  it  in  any 
of  the  localities  to  which  it  applies,  and  that  each  acquires,  as  it  is  formed, 
precisely  the  same  right  to  make  use  of  the  public  highways  in  conducting  its 
business.  It  is  clear,  then,  that  the  complainant  has  not,  as  against  the  de- 
fendant, the  exclusive  right  which  it  claims.  But  I  think  it  should  also  be 
said  that,  under  the  most  favorable  view  which  can  be  taken  of  the  complain- 
ant's case,  the  right  which  it  claims  is  subject  to  very  serious  doubt.  That 
is  sufficient  to  defeat  the  present  application.  Whatever  rights  the  complain- 
ant has,  were  derived  from  the  statute  of  1876.  If  that  statute  is  unconsti* 
tutional  It  has  uo  rights  whatever.  It  does  not  exist  by  force  of  law.  The 
question  whether  that  statute  is  valid  or  not  is  an  unsettled  legal  problem. 
It  was  raised  in  Davis  v.  Toton  of  Harrison^  46  N.  J.  Law,  79;  but  the  court 
refused  to  decide  it,  because  the  case  could  be  effectually  disposed  of  by  the 
decision  of  another  question.  It  was  also  before  the  court  in  Head  v.  AUan- 
tic  City,  49  N.  J.  Law,  558,  9  Atl.  Hep.  759;  but,  as  it  had  not  been  argued, 
and  as  its  decision  involved  matters  of  high  importance  to  the  corporations 
which  had  been  organized  under  the  statute,  as  also  to  the  municipalities 
which  had  acted  under  it,  and  as  that  ctise  could  be  properly  decided  without 
parsing  upon  this  question,  tiie  court  declined  to  express  any  opinion  on  it. 
The  question,  though  twice  before  the  supreme  court,  is  still  undecided.  It 
is,  therefore,  a  disputed  and  unsettled  question  of  law.  While  it  remains  so 
^  the  complainant  will  be  in  no  position  to  ask  for  a  preliminary  injunction 
against  the  defendant.  The  complainant's  application  must  be  denied,  with 
costs. 


Digitized  by 


Google 


Nv  J.]  MOPBE  V,  WILUAHSON.  587. 

m  N.  J.. 9.  .496) 

Moore  et  ah  t>.  Williamson. 
(PrerogcOkoe  Court  of  New  Jersey,    October  8, 1888.)  . 

1«  ASSIOXMBNT  FOB   BbNBFIT  OF  CbSPITOBS -- PbOOF  OF  CLAIM— JUBIfiOXOTION  OF  OB- 

pHANs'  Court, 

Where  a  cluim  Is  presented  to  an  assignee  for  the  benefit  of  creditors,  which,  for 
its  sufflciencT,  depends  upon  the  validity  of  a  mortgage  of  property  of  the  assignor 
as  against  his  oredltors,  and  exceptions  to  it  aro  med,  which  properly  aver  the 
mortgage  to  be  void,  as  against  these  creditors,  for  fraud,  the  orphans'  court  is  the 
proper  tribunal  to  hear  the  proofs  and  allegations  of  the  parties,  and  determine  the 
question  of  fraud. 

9.  SaMB^PoWEBS  of  ASSIOITEE— FBAtmULENT  CONTBTANCBS  OF  ASSIOKOB. 

Such  an  assignee  is  regarded  as  the  representative  of  the  creditors,  and,  as  such, 
may,  for  the  benefit  of  creditors,  set  asiae  conveyances  by  the  assignor  in  fraud  of 
them,  to  the  extent  that  property  is  needed  for  the  payment  of  debts. 
8.  Fbaudulbut  Convbtances— Kxowledoe  of  Gbantee. 

Where  a  mortgage  is  made  with  intent  to  defraud  creditors,  and  the  circumstances 
are  such  as  should  awaken  the  suspicion  of  the  mortgagee,  atnd  put  him  upon  in- 
quiry as  to  the  intent  with  which  the  mortgage  is  made,  he  will  be  charged  with 
notice  of  that  intent  > 
i.  Samb^Mobtoaoe  with  Intent  to  Defraud  Cbeditobs^-Voib,  though  fob  Cood 

CONSIDEBATION. 

Where  a  mortgage  was  executed  for  the  purpose  of  defrauding  the  mortgagor's 
creditors,  and  was  taken. by  a  mortgagee  with  knowledge  of  that  purpose,  a^d  to 
aid  its  execution,  it  is  void  a^  to  those  creditors,  even  though  it  be  lounded  upon  a 
perfect  consideration. 
\,Syllahu8  by  the  Court) 

Appeal  from  orphans'  court,  Somerset  county;  Babtine,  Jemison,  and 
Thompson,  Judges. 

Qeorge  0.  VanderhUt  and  W.  D.  Holt,  for  appellants.  George  B.  Face  and 
Alvah  E.  Glark,  for  appellee. 

McGiLL,  Ordinary.  The  decree  appealed  from  overrules  exceptions  that 
were  filed  to  a  daim  presented  to  the  assignee  of  the  property  of  William  H. 
Gulick  for  the  benefit  of  his  creditors.  By  the  disputed  claim  the  appellee 
seeks  to  have  paid  to  him  the  sum  of  $1,040,  which  lie  claims  is  secured  by  a 
chattel  mortgage  upon  a  portion  of  the  assigned  property.  The  'assignee  has 
sold  the  mortgaged  chattels  under  an  arrangement  with  the  appellee  that  the 
moneys  realized  from  the  sale  shall  stand  in  the  place  of  the  chattels.  Enough 
of  money  has  been  realis^ed  to  pay  the  $1,040  in  full.  The  exceptions  deny^ 
the  validity  of  the  mortgage  on  the  ground  that  it  was  made  for  the  purpose' 
of  defrauding  the  creditors  of  William  H.  Gulick.  The  exceptants  are  three 
of  those  creditors. 

It  is  insisted  in  behalf  of  the  appellee  that  the  orphans*  court  is  without 
Jurisdiction  to  declare  the  mortgage  fraudulent  and  void.  By  presenting  a 
claim  against  the  estate  of  William  II.  Gulick  to  tbe  assignee,  based  upon  and' 
supported  by  the  chattel  mortgage,  the  appellee  puts  himself  in  a  position 
where  an  attack  upon  his  claim  must  of  necessity  be  an  attack  upon  his 
mortgage.  The  mode  of  attacking  a  claim  of  this  kind  is  by  exceptions,  and 
those  exceptions  are  to  be  heai-d  and  determined  in  the  orphans*  court.  Ke- 
vision,  p.  38,  §  6.  A  fraudulent  transfer  is  void  at  law  as  well  as  in  equity. 
It  is  treated  as  a  nullity  everywhere,  and  a  court  of  law  takes  cognizance, 
of  the  fraud  as  well  as  a  court  of  equity.  MuJford  v.  Peterson,  35  N.  J. 
Law,  133;  Bump,  Fraud.  Conv.  529.  Where  a  claim  is  presented  to  an  as- 
signee for  the  benefit  of  creditors,  which  depends,  for  its  sufficiency,  upon 

>  Ab  to  how  far  a  grantee  in  good  faith  will  be  protected  as  against  the  grantor's 
creditors,  and  that  it  is  not  necessary  that  he  should  have  actual  knowledge  of  the  gran- 
tor's fraudulent  intent,  if  the  circumstances  are  such  as  to  put  him  on  inquiry,  see  Ver- 
ner  v.  Vomer,  (Miss.)  1  South.  Rep.  58,  and  note;  Manufacturing  Co.  v.  Mastin,  (Iowa,) 
89  N.  W.  Rep.  219,  and  note;  Loos  v.  Wilkinson,  (N.  Y.)  18  N.  E.  Rep.  99,  and  note; 
Bank  v.  Thalheimer,  2  N.  T.  Supp.  828. 
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the  validity  of  a  transfer  of  property  by  the  assignor  as  against  his  cred« 
iters,  and  exceptions  to  it,  which  properly  aver  the  transfer  to  be  void  for 
fraud,  are  filed,  it  follows  that  the  orphans'  court  is  the  proper  tribunal  to 
hear  the  proof  and  allegations  of  the  parties,  and  determine  the  question  of 
fraud.  It  is  further  urged  by  the  appellee  that  the  effect  of  the  declaring 
the  mortgage  to  be  void,  in  this  proceeding,  will  be  to  secure  to  the  assignee 
the  fruits  of  an  action  that  he  could  not  maintain;  in  other  words,  that  the 
assignee  stands  in  the  place  of  the  assignor,  and  cannot  question  the  validity 
of  the  mortgage,  and  that  he  should  not  be  permitted  by  indirection  to  ac- 
complish that  which  he  could  not  do  directly.  The  law  is  settled  to  the  con- 
trary in  this  state.  The  assignee  is  regarded  as  the  representative  of  the  cred- 
itors, and,  as  such,  may,  for  the  l>enefit  of  creditors,  set  aside  conveyances 
by  the  assignor  in  fraud  of  them,  to  the  extent  that  such  property  is  needed 
for  the  payment  of  debts.  Pilhhury  v.  Kingon,  33  N.  J.  Eq.  287.  Ip  this 
case  much  more  than  the  moneys  that  this  assignee  will  have,  if  this  contract 
ahall  be  decided  in  favor  of  the  appellants,  will  be  needed  for  the  payment  of 
the  debts  of  his  assignor.  There  is  nothing  in  this  objection  to  the  proceed- 
ings. 

Upon  the  qnestion  as  to  the  validity  of  the  chattel  mortgage,  I  am  of  the 
opinion  that  the  mortgage  was  contrived  in  fraud  to  hindt^r  and  delay  the 
creditora  of  William  H.  GuHck,  and  is  consequently  void  under  the  statute. 
It  is  true  that  the  appellee  and  William  H.  Giilick  and  his  son  Willard,  who 
were  the  parties  concerned  in  making  the  mortgage,  deny  fraud;  but  the  con- 
tradictions and  improbabilities  of  their  testimony  so  weakens  my  belief  in 
their  statements  that  I  prefer  to  be  controlled  in  my  decision  by  inferences 
from  established  circumstances.  Shortly  before  the  execution  of  the  mort- 
gage William  II.  Gulick  told  Abraham  S.  Meyrick,  who  was  afterwards  made 
his  assignee,  that  he  was  hopelessly  insolvent,  and  that  he  deaired  to  adopt 
some  method  by  which  he  could  withhold  part  of  his  property  from  his  cred- 
itors, so  that  he  would  not  be  left  destitute.  He  insisted  that  there  must  be 
a  way  to  accomplish  it,  because  others,  in  a  similar  situation,  had  successfully 
acted  as  he  desired  to  do.  He  was  told  by  Mr.  Meyrick  that  his  purpose  was 
not  honest.  Shortly  after  this  interview  with  Meyrick,  Willard  Gnlick,  who 
was  in  his  father's  confidence,  produced  a  bill  agamst  the  father,  which  he 
and  the  father  had  made  up,  and  consulted  Mr.  Meyrick  as  to  the  possibility 
of  its  collection,  and  was  advised  against  urging  It.  The  bill  was  based, 
mainly,  upon  services  of  the  son  to  his  faither.  The  son  became  of  age  on  Au- 
gust 20,  1880,  and  was  then  living  with  his  father.  He  had  theretofore  as- 
sisted his  father  upon  the  father's  farm,  and  thereafter  he  continued  that  as- 
sistance until  April,  1882,  when  he  went  to  Texas  to  reside  permanently. 
He  was  unsuccessful  there,  however,  and  in  June,  1883,  returned  to  his 
father's  house,  where  he  resided  untii  April,  1884,  when  he  went  upon  a  farm 
that  he  had  purchased.  After  he  returned  from  Texas  he  married,  and  his 
wife  lived  with  him  at  his  father's  house.  The  bill  made  up  and  presented 
to  Mr.  Meyrick  charges  the  father  for  his  son's  services,  at  the  rate  of  $15  a 
month,  for  seven  months,  to  April,  1881;  with  $1,346.50,  one-half  the  pro- 
ceeds- from  farm  for  the  year  ending  April,  1882;  and  with  eight  months' 
work  by  the  son  and  his  wife,  at  $25  a  month,  to  March  1,  1^4.  It  also 
charges  for  work  done  by  the  father  after  April  1, 1884;  for  pasturage  for  the 
father's  cattle;  for  milk  sold ;  and  for  cash  loaned  to  the  father.  Both  father 
and  son  say  that  these  charges  are  founded  in  contract  entered  into  when  the 
services  were  respectively  rendered.  Neither  the  father  nor  the  son  appeared 
to  have  kept  any  books  of  account  or  any  memoranda  by  which  the  indebted- 
ness of  one  to  the  other  appears.  From  their  stand-point,  it  would  appear 
that,  although  for  the  year  from  April,  1881,  to  April,  1882,  the  son  was  to 
have  one-half  of  the  proceeds  of  the  father's  farm  in  return  for  hid  labor,  they 
did  not  keep  any  account  of  the  sales  from  the  farm  or  of  the  expcinses  of  its 
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management  They  say  that  the  $1,346.50,  charged  in  the  bill,  was  ascer- 
tained from  their  recollection,  and  by  reference  to  diaries  that  the  father  was 
accustomed  to  keep,  and  to  grain-bills  thai  had  been  taken  from  millers  when 
sales  had  been  made  to  them;  but  they  also  say  that  after  the  bill  was  made 
up  the  diaries  and  grain-bills  were  destroyed,  so  that  now  they  have  not  even 
that  data  to  support  the  bill.  It  appears  that  the  father  kept  diaries  for  years, 
and,  up  to  the  time  of  making  this  bill,  had  preserved  them.  It  seems  unac- 
countable that  wlien  tliis  bill  was  made  they  should  have  been  destroyed,  ex- 
cept it  l>e  that  they  would  afford  evidence  of  fraud.  When  the  son  went  to 
Texas  it  was  necessary  that  he  should  have  money  for  tliat  purpose.  He  ex- 
pected to  settle  permanently  there.  If  his  father  then  owed  him  for  seven 
months'  service,  and  one-half  of  the  proceeds  of  that  farm  for  a  year,  why  did 
he  not  ask  for  an  accounting  and  payment  ?  It  is  to  be  remembered  that  there 
were  no  accounts  by  which  the  year's  business  of  the  farm  could  be  settled. 
That  which  he  should  be  entitled  to  must,  in  a  great  measure,  be  determined 
from  mere  memory.  Why  should  he  go  2,000  miles  away,  to  reside  perma- 
nently, without  having,  at  least,  ascertained  the  amount  due  to  him?  He 
needed  money  to  settle  in  a  strange  country.  Why  did  he  not  ask  for  that 
which  he  had  earned?  But  the  fact  is,  he  did  not  ask  for  a  settlement  or 
for  his  money,  and  went  away  with  little  more  than  enough  to  pay  the  ex- 
penses of  his  journey.  But  why  should  he  go  to  Texas,  if  at  the  age  of  22  he 
had  jusc  made  over  $1,800  in  one  year?  In  1884  he  purchased  a  farm,  and 
stocked  it  entirely  on  credit.  When  he  went  into  this  venture,  if  his  claim  be 
true,  his  father  was  indebted  to  him  more  than  $1,500,  yet  he  did  not  ask  for 
payment,  or  even  an  accounting;  and,  although  so  much  money  was  due  to 
him,  he  gave  a  mortgage  for  the  entire  purchase  money  of  the  farm  he  had 
bought,  and  his  notes  for  the  stock  and  implements  with  which  he  operated 
that  farm.  Not  only  this,  but  afterwards,  he  increased  the  father's  debt  to 
him  by  doing  further  work  for  the  father,  pasturing  his  father* s  cattle,  fur- 
nishing his  father  milk,  and  actually  lending  him  a  sum  of  money.  It  was 
not  until  December,  1884,  when  the  father  was  contemplating  an  assignment 
for  the  benefit  of  his  creditors,  tliat  a  settlement  was  thought  of  between  the 
father  and  son,  and  it  was  not  until  then  that  this  bill  was  made  up.  It  was 
then  that  all  means  of  verifying  the  claim,  except  tlie  oaths  of  the  parties  to 
it,  were  destroyed;  and  those  oaths  are  of  little  practical  value,  because  the 
persons  who  make  them  profess  to  forget  most  desirable  particulars. 

The  disputed  mortgage  is  based  upon  this  bill  of  Willard  Gulick  against  his 
father.  Willard  testifies  that,  when  the  claim  was  settled  upon,  the  father 
was  unable  to  pay  it,  and  that  he  (Willard)  refused  to  take  a  mortgage  for  it 
because  he  needed  the  money,  and  tliat,  tlierefore,  he  and  his  father  deter- 
mined to  procure  a  loan,  so  that  cash  might  be  paid  to  Willard*  They  made 
application  for  the  loan  to  several  persons  witiiout  success,  and  then  had  re- 
coui-se  to  the  appellee.  The  appellee  is  of  about  the  same  age  as  Willard 
Gulick.  At  one  time  he  boarded  with  William  H.  Gulick,  and  while  board- 
ing with  him  became,  and  has  since  continued  to  be,  an  intimate  friend  of  Mr. 
Gulick's  family;  so  intimate,  indeedrthat  he  has  been  considered  and  treated 
almost  as  if  one  of  the  family.  Willard  Gulick  for  years  has  been  his  most 
constant  companion  and  friend.  When  applied  to  for  a  loan  to  pay  Willard's 
bill,  he  had  no  money;  but,  nevertheless,  agreed,  he  says,  for  a  bonus  of  $40, 
to  lend  $1,040,  by  boiTowing  $400  from  his  sister,  and  paying  that  sum  in  cash, 
and  at  the  same  time  giving  his  note  for  $640,  payable  in  10  days.  He  was 
to  be  secured  repayment  of  his  loan  in  60  days,  by  the  chattel  mortgage  in 
question;  and  he  admits  that  he  expected  to  be  able  to  repay  his  sister,  and  to 
pay  his  note,  out  of  the  moneys  he  would  get  from  the  mortgage.  It  appears 
that  after  such  arrangement,  on  the  12th  of  January,  he  went  with  Mr.  Gu- 
lick and  his  son  to  a  lawyer's  ofilce,  where  the  mortgage  was  prepared.  When 
the  mortgage  was  executed  the  appellee  made  an  affidavit  upon  it  that  its 
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true  consideration  was  $1,040,  "loaned  and  advanced"  to  William  H.  Gulick, 
although  at  the  time  he  made  the  atSdavit  he  had  not  loaned  or  advanced  any 
part  of  the  $1,040.  The  next  day  Willard  Gulick  and  the  appellee  went  to- 
gether to  Kew  Brunswick,  where,  they  say,  the  appellee  got  $400  of  his  sis- 
ter's money,  and  paid  it  to  Willard,  who  immediately  gave  the  appellee  the 
promised  bonus  of  $40  out  of  the  $400  thus  paid.  The  appellee  then  handed 
Willard  his  note  for  $640,  payable  to  the  order  of  William  H.  Gulick,  10  days 
after  date.  The  mortgage  was  dated  January  2,  and  recorded  on  January 
14,  1885.  The  remainder  of  the  $400,  that  the  appellee  paid  to  Willard  Gu- 
lick, was  handed  by  Willard  to  his  mother,  the  wife  of  William  H.  Gulick. 
Willard  then  gave  credit  for  $1,000  paid  on  account  of  his  bill,  although  in 
fact  at  that  time  he  had  not  received  a  dollar  for  it.  On  the  22d  of  the  same 
month,  William  H.  Gulick  executed  an  assignment  for  the  benefit  of  his  cred- 
itors to  Abraham  S.  Meyrick,  but  the  assignment  was  not  recorded  until  the 
28th  of  January.  Two  days  before  it  was  recorded,  on  the  26th  of  January, 
Willard  Gulick  and  the  appellee  talked  with  Mr.  Meyrick  about  the  assign- 
ment; and  on  the. 27th  of  the  same  month  Willard,  at  his  father's  house, 
where  the  appellee  was,  for  the  purpose,  as  he  says,  of  getting  his  father's 
name  out  of  the  appellee's  note,  it  having  been  indorsed  by  his  father  and 
handed  to  him,  demanded  payment  of  it.  The  appellee  did  not  have  any 
money  to  pay  it,  and,  at  the  suggestion  of  Willard,  asked  Mi*s.  Gulick  to  lend 
him  money  for  that  purpose.  Mrs.  Gulick  thereupon  went  through  the  form 
of  lending  him  $640,  by  first  counting  out  upwards  of  $300  from  the  moneys 
that  had  been  used  at  New  Brunswick;  and  then,  when  that  sum  had  been 
paid  over  to  Willard,  by  taking  it  back  from  Willard,  and  counting  from  it 
to  the  appellee  the  amount  necessary  to  complete  the  payment  of  the  note. 
William  H.  Gulick  was  present  at  this  ceremony.  When  it  was  concluded, 
Mrs.  Gulick  took  the  money  that  had  been  used  in  it,  and  put  it  away.  The 
appellee  then  gave  Willard  a  note  for  $640,  payable  to  Willard's  order,  with- 
out interest,  in  three  months  from  the  note's  date;  and  Willard  indorsed  the 
note  in  blank  to  make  it  the  property  of  his  mother.  Thus  $400  paid  the  en- 
tire $1,040,  so  far  as  Willard  and  his  father  were  concerned;  and  that  $400 
went  to  the  hands  of  the  mother  evidently  for  the  benefit,  direct  or  Indirect, 
of  William  H.  Gulick,  Although  the  appellee  testifies  that  he  borrowed  the 
$400  from  his  sister,  1  am  not  entirely  satisfied  that  he  did  so.  The  testimony 
of  Mrs.  Gulick  indicates  that  the  money  may  have  been  hers;  that  she  had  ac- 
cumulated It  by  savings  from  the  sale  of  poultry,  and  gifts  of  friends.  The 
disclosure  of  the  double  payment  to  make  up  the  $640  is  due  to  her  testimony 
and  her  confession  that  it  was  resorted  to  because  she  did  not  have  $6^. 
The  appellee,  who  was  examined  as  a  witness  before  her,  sought  to  convey  the 
impression  that  the  $640  had  been  counted  out  at  one  time.  The  appellee.  It 
is  true,  swears  that  he  borrowed  the  money  from  his  sister;  but  he  is  not  cor- 
roborated, and,  after  reading  his  testimony,  I  place  little  faith  in  the  truth  of 
his  statement.  But,  whatever  may  be  the  truth  of  my  surmise,  it  is  clear 
the  money  used  at  New  Brunswick  went  to  Mrs.  Gulick.  At  this  stage  it 
becomes  apparent  that  Willard  did  nut  need  money  for  himself,  and  that  his 
pretense  that  he  would  not  take  a  mortgage  because  he  wanted  money  was  a 
mere  subterfuge.  It  is  evident  that  he  feared  to  take  a  mortgage  lest  his 
bill  should  be  attacked,  and  thereby  the  consideration  of  the  mortgage  shown 
to  be  a  fraudulent  claim.  It  was  safer  that  be  should  appear  to  have  been 
paid  his  bill  by  the  money  of  a  bona  fide  mortgage.  Ills  lack  of  faith  in  the 
validity  of  bis  bill  is  still  f uither  evinced  by  the  fact  that  the  bill  was  never 
presented  as  a  claim  to  the  assignee,  so  that  he  might  have  a  dividend  on  the 
balance  in  his  favor  after  tlie  credit  of  $1,000.  After  the  new  note  was  taken, 
nothing  was  done  with  it  until  August,  1885,  after  the  appellee  was  examined 
in  proceedings  for  discovery,  in  aid  of  an  execution  upon  a  judgment  at  law 
against  William  H.  Gulick.    At  that  examination  the  appellee  was  asked 
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whether  he  had  paid  the  note  of  January  27th,  and  he  refused  to  answer  the 
question.  Pending  application  to  the  judge,  who  made  the  order  of  discov- 
ery, to  compel  the  witness  to  answer  the  question,  another  ceremony  was  per- 
formed whereby  it  was  designed  to  make  it  appear  that  the  appellee  paid  his 
note  under  compulsion.  A  lawyer*  who  had  been  employed  by  both  the  ap- 
pellee and  the  Gulicks.  wrote  to  the  appellee  that  he  must  pay  the  note  or  be 
sued ;  and  thereupon  the  appellee  and  Willard  Gulick  drove  together  to  an  ad- 
joining county,  to  see  the  appellee^s  brother,  with  the  result  that,  in  two  or 
three  days,  they  and  the  brother  called  at  the  lawyer's  office,  and  the  brother 
gave  his  check  for  $640.  An  order  was  procured  thiit  the  appellee  should  an- 
swer the  question  that  he  had  refused  to  answer  in  the  proceedings  for  dis- 
covery, and,  in  obedience  to  it,  he  answered  that  the  note  had  been  paid.  The 
testimony  does  not  develop  whether  the  brother's  check  was  paid,  or,  if  paid, 
with  what  funds  the  payment  was  made.  I  am  not  only  satisfied  that  the 
bill  of  Willard  Gulick  against  his  father  was  fabricated  to  serve  in  a  scheme 
that  was  devised  to  fraudulently  withhold  some  portion  of  William  H.  Gu- 
lick's  property  from  his  creditors,  but  also  that  the  appellee  was  brought  into 
the  scheme  to  appear  as  a  boiia  flde  mortgagee  for  value,  and  that  the  appel- 
lee knew  of  the  fraudulent  intent.  By  intimate  friends  he  was  offered  $40, 
in  addition  to  lawful  interest,  for  $1,000  for  60  days,  and  ample. security,  con- 
sisting of  almost  all  the  stock  and  implements  upon  the  borrower's  farm. 
The  extent  of  his  financial  ability  was  to  borrow  $400  from  his  sister.  When 
he  stated  that  to  be  its  limit,  he  was  urged  to  borrow  the  money,  and  told  that 
his  note,  without  interest,  would  be  taken  for  the  remainder  of  the  loan,  and 
that  the  mortgage  should  be  dated  and  draw  interest  from  the  2d  of  January, 
although  executed  on  the  12th  of  that  month.  He  was  told  that  the  object  of 
the  loan  was  to  pay  the  borrower's  son  $1,000  on  account  of  a  bill  he  had 
against  his  father,  mainly  for  services.  He  knew  that  the  son  had  lived  as  a 
member  of  his  father's  family;  that  he  had  been  upon  his  father's  farm  but 
thirty  months  since  he  became  of  age;  that  at  best  his  services  to  the  father 
had  not  been  worth  more  than  $500  above  his  board;  and  that  his  father  had 
paid  several  hundred  dollars  for  his  expensive  trip  to  Texas,  besides  the  cost 
of  his  marriage.  The  bill  itself  exhibited  a  credit  of  nearly  $550,  and  yet  a 
balance  of  $1,336  in  the  son's  favor.  He  also  could  see  that  the  bill  had  re- 
mained unpaid  for  many  months.  What  more  natural  than  for  him  to  inquire 
why  such  inducements  should  be  offered  to  him  for  an  act  of  friendship,  and 
why  it  had  suddenly  become  so  important  that  his  intimate  friend  and  com- 
panion must  have  $1,000,  and  why,  if  the  mortgage  was  to  be  paid  In  50  days, 
his  friend  could  not  wait  that  time  for  payment  of  his  bill.  I  think  that  the 
circumstances  surrounding  the  application  for  the  loan  to  the  appellee,  with 
the  knowledge  he  had,  were  of  such  a  character  as  to  awaken  his  suspicion, 
and  put  him  upon  inquiry  as  to  the  intent  with  which  the  mortgage  was 
made,  and  charge  him  with  notice  of  the  intent  to  defraud.  Tantum  v« 
Qreen,  21  N".  J.  Eq.  364.  The  fact  that  the  appellee  gave  his  note  for  $640, 
payable  in  10  days,  when  he  knew  that  he  would  be  absolutely  without  funds 
to  pay  it,  and  the  fact  that  he  subsequently  co-operated  in  two  shallow  devices 
to  quiet  conscience  when  it  should  become  expedient  to  make  oath  that  his 
notes  had  been  paid,  go  far  to  convince  me  that  he  not  only  is  chargeable 
with  notice  of  the  fraud  that  was  perpetrated,  but  was  also  an  active  and  will- 
ing party  to  it  I  have  intimated  that  1  doubt  whether  the  appellee  gave  val- 
uable consideration  for  the  moitgage.  It  will  not  change  my  conclusion  if 
he  has  done  so.  Having  taken  the  mortgage  which  was  executed  for  a 
fraudulent  purpose,  with  knowledge  of  that  purpose,  and  to  aid  its  execution, 
the  mortgage  is  void  against  those  who  are  defrauded  by  it,  (in  this  case  the 
creditors  of  William  H.  Gulick,)  even  though  it  be  founded  on  a  perfect  con- 
sideration. Qreen  v.  Tantum^  19  N.  J.  Eq,  105,  same  case  on  appeal,  21  N.  J. 
Eq.364;  /8c/imitftv.Opie,33  N.  J.Eq.  13b;  Zfoie  v.  Creame?*,  34 :N.  J.  Eq.  181. 
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The  presiding  jadge  of  tbe  orphans*  court  dissented  from  the  conclusion  that 
the  majority  of  that  court  reached.  I  agree  with  him  that  the  mortgage  is 
void*.  The  decree  appealed  from  will  be  reversed,  with  costs. 


(44  N.  J.  B.  426) 

Fearet  v.  Hayes  et  al. 
(Court  of  Chamcery  of  New  Jersey.    October  IS,  1888.) 

EQT7ITT>-PLEjLI>nTG— AmEKBICENT. 

A  court  of  equity  will  grant  leave  to  amen^  a  bill  at  almost  any  time,  when  the 
amendment  is  neoessary  in  order  that  the  real  matter  in  controversy  may  be  fairly 
tried  and  justly  decided. 
(Syllabus  by  the  Court.) 

Bill  for  specific  performance. 

Application  for  leave  to  amend  bill. 

Frederio  Adams,  for  motion.    Samuel  ff,  Pennington,  contra. 

Van  Fleet,  V.  C.  This  is  a  suit  for  specific  performance.  To  the  case 
made  by  the  bill  the  defendants  filed  a  plea  and  also  an  answer  in  support  of 
their  plea.  Tlie  complainant  joined  issue  on  the  plea.  In  this  condition  of 
the  pleadings  tlie  complainant  asks  leave  to  amend  his  bill.  The  paper  set 
out  in  his  bill,  and  which  he  insists  is  a  contract  for  the  sale  of  land,  describes 
the  land  in  question  as  belonging  to  James  Hayes.  The  land  in  fact  belongs 
to  Caroline  Hayes.  About  that  there  is  no  dispute.  So  that  under  his  bill,  as 
at  present  framed,  the  complainant  is  seeking  to  compel  Caroline  £.  Hayes  to 
convey  land  to  Idm  which,  in  the  contract  he  is  asking  to  have  specifically  en- 
forv-ed,  is  described  as  belonging,  not  to  her,  but  to  another  person.  The 
complainant  asks  to  be  permitted  to  amend  by  alleging  that  the  contract  set 
out  iji  his  bill  does  not  express  the  real  agreement  of  the  parties,  averring 
what  the  real  a;^reement  was,  and  praying  that  the  contract  may  be  reformed, 
and,  after  it  is  reformed,  that  it  may  be  specifically  enforced.  It  is  plain  that 
unless  the  bill  is  so  changed  as  to  ask  for  a  reformation  of  the  contract  the 
issue  meant  to  be  presented  by  the  pleadings  will  be  incapable  of  trial.  The 
issue  now  presented  is  whetlier  Caroline  £.  Hayes  shall  be  required,  by  judi- 
cial d«  cree,  to  make  a  conveyance  to  tlie  complainant,  not  of  her  own  land,  but 
of  laud  belonging  to  another  person.  No  such  decree  could,  I  think  it  may  be 
safely  affirmed,  be  made  in  any  case  where  it  appeared  the  purchaser  knew  at 
the  time  he  made  his  contract  that  he  was  taking  a  contract  from  one  person 
for  the  conveyance  of  land  belonging  to  another.  It  is  apparent  that  tbe  rejil 
matter  in  dispute  between  the  parties  is  not  fully  presented  by  the  bill.  The 
qui  stitm  the  complainant  wants  tried  is  whether  Caroline  E.Hayes  made  such 
a  contract  with  iiim  for  the  sale  of  the  land  in  question  as  entitles  him,  in 
equity,  to  a  conveyance.  It  is  clear,  to  try  the  real  matter  in  dispute,  the  bill 
must  be  amended.  Courts  of  equity  luive  always  exercised  a^  very  liberal  dis- 
cretion in  allowing  pleadings  to  be  amended.  In  deciding  whether  leave  shall 
be  granted  to  amend  a  bill  or  not  they  disregard  mere  matters  of  form  and 
simply  <  onsider  whether  the  amendment  is  necessary  or  not  to  reach  the  real 
and  substantial  merits  of  the  case.  The  duty  of  the  court  in  such  cases  is  to 
see  to  it  that  the  pleadings  are  put  in  such  form  that  the  real  matter  in  con- 
troversy may  be  fairly  tried  and  justly  decided.  Cooper,  in  his  treatise  on 
Equity  Plead. ng,  states  the  rule  regulating  the  amendment  of  bills  as  fol- 
lows: "If  the  plaintiff,  after  he  has  filed  his  bill,  finds  that  he  has  omitted  to 
state  any  matter  *  *  *  which  he  ought  to  have  stated,  he  may  supply 
such  defect  by  amending  his  bill.  Or,  if  after  the  defendant  has  put  in  bis 
answer  the  plaintiff  thereby  obtains  new  lights  as  to  the  circumstances  of  his 
case,  he  may  amend  his  bill,  in  order  to  shape  his  case  accordingly.  And,  in 
general,  any  imperfection  in  the  frame  of  a  bill  may  be  remedied  as  often  as 
occasion  shall  require."  Coop.  Eq.  PI.  332.    Judge  Story  states  the  rule  in 


Digitized  by 


Google 


K.  J<]  BAYMOND  P.  COX.  593 

the  same  words.  Story,  "Eq.  PI.  §  885.  Lanning  v.  Beaih^  25  N.  J.  Eq.  425, 
is  a  precedent  directly  in  point.  That  was  a  suit  for  specific  performance, 
and  an  amendment  substantially  like  the  one  now  asked  for  was  allowed. 
The  complainant  will  be  allowed  to  amend,  on  condition,  however,  that  he 
pays  the  taxed  costs  of  the  defendants  up  to  this  time.  The  pleadings  on  file 
should  remain  there.  The  complainant  must  file  an  amended  bill,  and  the 
case  will  thereafter  proceed  on  the  amended  bilL 


(44  N.  J.  B.  AS) 

Batmokb  et  ah  v.  Cox  et  ah 

(Cmirt  of  Chancery  of  New  Jersey,    Cotober  le,  1888.) 

L  Bquitt— Proof  op  Fraup— ^Weight  of  Evidence. 

Where  a  defendatit  is  accused  of  a  fraud  involving  a  serious  crime,  and  has  by  the 
act  of  his  adversary,  even  if  it  appears  tbat  such  act  was  done  innocently,  been  de- 

8 rived  of  the  opportunity  of  having  recourse,  in  making  bis  defense,  to  written  evi- 
enoe  which  might  have  shown  tbat  the  accusation  made  against  him  was  ground- 
less, nothing  short  of  the  most  complete  and  convincing  proof  should  Induce  the 
court  to  declare  that  the  fraud  charged  is  proved. 
8.  Same. 

To  justify  a  decree  in  favor  of  the  complainant  In  such  a  case,  the  proof  should  be 
so  complete  and  convincing  as  to  produce  a  clear  and  decided  conviction  of  the  de- 
fendant's guilt,  even  assuming  that  the  destroyed  evidence  would  have  made  a 
prima  fade  case  in  favor  of  his  innocence. 
layllatms  by  the  CfywrU) 

On  final  hearing  on  bill  and  answer* 

Theodore  Hyerson  and  Gilbert  Collins,  for  oomplainanta.    Wm*  Jf .  Dough' 
erty%  for  Peter  F.  &  John  A.  Cox.    James  B.  Vredenburght  for  Terence  Cox. 

Van  Fleet,  V.  C.  The  complainants  are  judgment  creditors  of  Owen  T.W. 
McDonald.  They  have  exhausted  their  remedy  at  law  and  now  seek  the  aid 
of  this  court  to  reach  certain  property  which  they  charge  represents  money 
which  two  of  McDonald's  clerks  embezzled  from  him  while  they  were  in  his 
employ.  For  several  yeais  prior  to  1883  McDonald  was  engaged  in  business 
in  Jersey  City,  as  a  wholesale  and  reUiil  grocer.  He  failed  in  1883.  At  the 
time  of  his  failure  he  represented  to  his  creditors  that  his  available  assets 
amounted  to  about  614,000,  and  that  his  liabilities  were  over  $50>000.  He 
also  stated  that,  in  addition  to  his  other  assets,  there  was  due  him  on  book  ac- 
count about  $26,000,  ^,000  of  which  was  doubtful,  and  the  balance  ($22,000) 
desperate.  The  defendants  Peter  F.  Cox  and  John  A.  Cox  are  brothers,  and 
sons  of  the  defendants  Terence  and  Ellen  Cox.  They  were  both  in  the  employ 
of  McDonald  for  four  or  five  years  prior  to  that  event.  Peter  occupied  the 
position  of  bookkeeper  and  cashier  in  the  retail  department.  They  were  lK>th 
minors  when  they  entered  the  service  of  McDonald,  and  John  was  still  a  minor 
when  this  suit  was  brought.  The  wages  paid  to  each  were  small,  commenc- 
ing at  $2.50  or  $3  a  week,  and  being  gradually  increased,  as  their  period  of 
service  extended,  until  Peter  received  $8  a  week  and  John  $6.  Between  De- 
cember 15,  1879,  and  November  1,  1882,  Peter  deposited  in  the  Provident  In- 
stitution for  Savings  of  Jersey  City»  to  the  joint  credit  of  John  and  himself, 
nearly  81,700,  and  between  April,  1882,  and  December  of  the  same  year  he 
deposited  to  his  own  credit,  in  the  Fifth  Ward  Savings  Bank  of  Jersey  City, 
$700,  making  a  total  of  nearly  $2,400.  In  October,  1881,  Peter  purchased  a 
lot  of  land  in  Jersey  City  for  $1,890.  He  procured  the  title  to  be  made  to  his 
father,  Terence  Cox;  $1,090  was  paid  on  the  delivery  of  the  deed,  $822  of 
which  was  drawn  from  the  deposit  standing  to  the  credit  of  Peter  and  John  in 
the  Provident  Institution  for  Savings.  The  other  $268  was  paid  with  money 
on  hand,  and  which,  so  far  as  appears,  the  defendants  had  never  had  in  bank. 
The  payment  of  the  other  $800  of  the  purchase  money  was  secured  by  a  mort- 
gage on  the  property  conveyed,  payable  January  1,  1884,  This  mortgage  was 
v.lSA.no.ll— 88 
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paid  in  April,  1882,  by  withdrawing  a  further  sum  of  $434.60  from  the  Provi- 
dent Institution  for  Savings,  and  $365.40  in  cash.  When  this  suit  was  brought 
there  still  remainedondeposit  in  the  Provident  Institution  for  Savings,  $417.32, 
and  in  the  Fifth  Ward  Savings  Bank,  $630.  The  object  of  this  suit  is  to  pro- 
cure a  decree  declaring  that  the  moneys  in  bank,  as  well  as  those  used  to  pay 
for  the  land,  represent  moneys  embezzled  from  McDonald  by  Peter  and  John, 
or  one  of  them,  and  directing  that  the  land  be  sold  and  that  the  proceeds  of 
sale,  together  with  the  money  in  bank,  be  applied  in  payment  of  the  complain- 
ants' judgment.  The  complainants,  to  entitle  themselves  to  the  decree  they 
ask,  are  bound  to  prove  that  Peter  and  John  Cox,  or  one  of  them,  fraudulently 
abstracted  McDonald's  money.  They  are  not  required  to  show  the  exact 
amount  wrongfully  taken,  but  to  prevail  they  must  establish  the  fact  of  embez- 
zlement by  one  or  both  of  the  persons  charged.  That  is  the  fundamental  fact  of 
the  complainants'  case,  and,  unless  they  have  proved  it,  they  have  no  right  to 
relief.  There  is,  however,  no  such  proof  in  the  case.  Even  McDonald  does 
not  pretend  that  he  knows  that  his  money  was  wrongfully  taken.  He  merely 
supposes,  and  his  supposition  seems  to  be  a  mere  idle  fancy.  When  asked  by 
the  complainants'  counsel  this  question:  **How  do  you  arrive  at  the  fact  that 
your  money  was  taken — I  do  not  mean  any  particular  amount -but  how  can 
you  prove  to  the  court  that  your  money  was  taken  ?  how  do  you  know  it  your- 
self?" he  answered:  "I  do  not  know  it  myself,  except  that  I  suppose  he 
(Peter)  turned  to  and  took  this  money  out  of  my  business  in  my  absence." 
Counsel  then  said:  "  That  is  your  supposition ;  but  what  have  you  got  to  show 
that  your  money  was  taken?  how  can  you  show  that  any  of  your  money  was 
taken?"  To  which  he  replied:  "From  the  fact  that  in  prior  yeara  I  always 
made  large  sums  of  money  in  that  business,  and  for  the  last  two  years  I  did 
not.  I  lost  money."  It  will  be  observed  that  this  amounts  to  absolutely 
nothing  at  all  as  proof  of  embezzlement,  and  yet  it  is  substantially  all  there 
is.  Thd  paucity  of  the  proofs  in  this  respect,  or  rather  the  total  want  of  proof, 
considered  in  connection  with  the  fact  that  at  the  time  when  McDonald  first 
discovered  that  Peter  and  John  Cox  were  in  the  possession  of  a  large  sum  of 
money  he  had  in  his  possession  the  means  by  which  it  could  be  determined 
with  entire  certainty  whether  they  had  been  guilty  of  wrong-doing  or  not,  and 
that  it  appears  that  he  not  only  made  no  use  of  such  means,  but  soon  there- 
after disposed  of  them  in  such  manner  as  to  prevent  their  use  either  as  proof 
of  guilt  or  innocence,  goes  far  to  induce  a  conviction  that  his  discovery  did 
not  arouse  his  suspicions,  or,  if  he  had  suspicions,  they  were  not  strong  enough 
to  provoke  him  to  make  an  investigation  to  see  whether  they  were  well  founded 
or  not.  The  method  by  which  McDonald  transacted  his  business  made  it  quite 
impossible  for  his  employes  to  embezzle  his  money  without  being  detected, 
unless  two  or  more  of  them  acted  in  concert.  His  clerks  or  salesmen  were 
not  allowed  to  receive  payment  for  the  goods  they  sold.  He  conducted  his 
business  in  this  wise:  A  clerk  on  making  a  sale  put  down,  on  a  slip  of  paper, 
first  the  number  of  the  sale,  that  is,  whether  it  was  the  first,  second,  or  third 
sale  made  by  him  that  day,  and  then  the  amount  of  the  sale,  adding  his  name 
or  initials,  and  this  slip  was  handed  to  the  purchsiser,  who  took  it  to  the  cash- 
ier and  paid  him  the  amount  of  his  purchase.  The  cashier  placed  the  slip  on 
a  file  and  entered  on  his  book  the  amount  paid,  the  number  of  the  sale,  and  by 
whom  it  was  made.  At  the  close  of  the  day's  business  the  cashier  calculated 
the  total  amount  of  each  clerk's  sales  appearing  on  his  book,  and  then  added 
the  totals  together,  thus  ascertaining  the  total  of  the  sales  for  that  day  appear- 
ing on  his  books.  Each  clerk,  in  addition  to  making  the  slip,  was  required  to 
enter  on  a  book  which  he  kept  the  number  and  amount  of  each  sale  made  by 
him,  and,  when  the  day's  business  closed,  to  add  up  the  total  of  his  sales  ap- 
pearing on  his  book  and  hand  the  cashier  a  slip  showing  the  amount  as  he 
calculated  it.  The  totals  furnished  by  the  clerks  were  added  together  by  the 
cashier,  and,  if  the  amount  thus  ascertained  agreed  with  the  total  appearing 
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on  the  cashier's  book,  the  amoant  was  put  on  a  paper  and  the  paper  put  in  the  > 
money  drawer,  to. show  McDonald*  when  he  came  to  count  the  money,  the 
amount  that  should  be  there. 

It  will  be  seen  at  a  glance,  that  it  would  be  scarcely  possible  to  devise  a 
system  for  conducting  such  a  busijaess  which,  if  properly  observed,  would  be 
more  efiicient  both  in  preventing  embezzlement  and  also  in  detecting  it,  speeds 
ily  and  surely,  if  it  were  committed.  In  the  absence  of  collusion  between  the 
cashier  and  one  or  more  of  the  salesmen,  the  books  kept  by  the  salesmen  would 
show,  with  entire  certainty,  just  how  much  money  the  cashier  had  received 
each  day.  And  the  book  kept  by  McDonald,  as  also  that  kept  by  the  cashier, 
showed  just  how  much  money  the  cashier  accounted  for  each  day.  It  is  not 
pretended  that  there  was  collusion  between  any  of  McDonald's  employes,  ex- 
cept between  the  cashier  and  his  brother,  John.  No  suspicion  has  been  ut- 
tered against  any  other  person.  John  was  examined  as  a  witness.  Peter  did 
not  appe^ir  at  the  hearing.  John  testified  fully  and  frankly.  His  demeanor, 
while  under  examination,  was  that  of  an  honest  witness,  and  I  am  convinced 
that  his  evidence,  in  the  main,  is  truthful.  He  denied  that  he  ever  wrong- 
fully took  a  penny  of  McDonald's  moneys  His  testimony  satisfies  me  that, 
if  moneys  were  fraudulently  abstracted  from  McDonald,  John  neither  did  it, 
hor  knew  of  it.  If  moneys  were  embezzled,  and  Peter  did  it,  it  must,  in  the 
present  condition  of  the  proofs,  be  believed  that  he  did  it  alone.  There  is  no 
evidence  which  will  justify  even  a  faint  suspicion  against  anybody  else.  Now, 
when  McDonald  first  discovered  the  facts  which  led  to  the  institution  of  this 
suit,  all  the  books,  of  nearly  all  of  them.  Which  had  been  kept  by  the  sales- 
men, and  by  Peter  and  by  McDonald,  and  which,  it  is  manifest,  would  have 
furnished  very  decisive,  if  not  conclusive,  evidence,  eitlier  of  Peter's  guilt  or 
innocence,  were  still  in  McDonald's  possession.  If  innocent,  the  books  were 
Peter's  shield,  and  their  destruction  has  made  it  possible  for  tlie  complainants 
to  make  an  accusation  against  him  which,  witli  the  books  still  in  existence,  they 
would  never  have  allowed  to  be  made.  So  vitally  important  are  the  entries 
in  these  books  to  a  safe  and  just  determination  of  the  truth  of  the  charges 
made  against  the  defendants  that  it  is  impossible  for  nie  to  imagine  a  condi- 
tion of  proofs  which  would  justify  the  court,  in  the  ahsinceof  the  books-^such 
absence  not  being  the  result  of  the  fault  or  wrong  of  the  defendants — in  pro- 
nouncing a  judgment  which  would  in  substance  declare  that  Peter  was  guilty 
of  embezzlement.  If  the  books  show  that  Prter  is  innocent,  I  think  it  would 
be  almost  impossible  to  show  by  other  evidence  that  he  is  guilty.  Notwith- 
standing the  great  importance  of  these  books  as  evidence,  McDonald  admits 
that  he  sold  them,  after  his  failure,  as  waste  paper.  Ills  act  resulted  in  the 
destruction  of  evidence  which,  it  is  clear,  would  have  shown  with  almost  ab- 
solute certainty  whether  the  charge  now  made  against  Peter  is  true  or  false. 
It  would,  perhaps,  be  too  much  to  say  that  McDonald  sold  the  books  with  the 
deliberate  purpose  of  depriving  Peter  of  evidence  which  he  knew  v»rould  show 
that  Peter  had  done  no  wrong;  but,  if  we  say  his  act  was  simply  careless, 
and  not  wrongful,  still,  its  consequences  to  Peter  are  precisely  the  same.  It 
deprived  Peter  of  the  means  of  showinir  by  written  evidence,  made  from  day 
to  day,  not  only  by  Peter  himself,  but  by  his  fellow  employes,  and  also  by  his 
accuser,  that  the  charge  now  made  against  him  is  without  the  slightest  founda- 
tion in  fact.  While  it  might  not  be  proper  in  such  case  to  declare  that  the 
case  should  be  decided  by  the  application  of  the  maxim,  in  odium  spoliatoris 
omnia  prcssumunturf  yet  I  think  nothing  can  be  more  clearly  right,  as  a  rule 
of  judicial  action,  than  that  where  a  defendant  is  accused  of  fraud,  involving 
a  serious  crime,  and  has,  by  the  act  of  his  adversary,  even  if  the  act  appears 
to  have  been  done  innocently,  been  deprived  of  the  opportunity  of  having  re- 
course in  making  his  defense  to  written  evidence  which  might  have  shown 
that  the  accusation  made  against  1)im  was  groundless,  nothing  short  of  the 
most  complete  and  convincing  proof  should  induce  the  court  to  declare  that 
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the  fraud  charged  is  proved.  To  justify  a  decree  in  favor  of  the  complainant 
in  such  a  case,  the  proof  should,  in  my  Judgment,  l)e80  complete  and  con- 
vincing as  to  satisfy  tire  courts  that  even  if  tlie  destroyed  evidence  made  a 
prima  fajcie  case  of  innocence,  still,  assuming  that  to  be  so,  the  proof  in 
demonstration  of  guilt  being  so  much  greater  and  so  much  more  convincing 
than  that  in  favor  of  innocence  produced  a  clear  and  decided  conviction 
of  the  defendant's  guilt.  There  is  no  such  evidence  in  this  case.  The  com* 
plainants  rest  their  right  to  a  decree  on  three  facts— l^^iv^  that  McDonald's 
failure  shows  that  he  must  have  lost  money;  aecondf  that  Peter  stated,  while 
negotiating  for  the  purchase  of  the  land  which  was  subsequently  conveyed  to 
his  father,  that  he  did  not  want  McDonald  to  know  that  he  intended  to  buy ;  and, 
third,  that  the  attempt  of  the  defendants  to  account  for  the  money  and  prop- 
erty found  in  their  possession  is  so  manifestly  a  fabrication  and  so  improbable 
as  at  once  to  convince  any  discriminating  mind  that  a  part  of  them,  at  least, 
was  obtained  by  fraudulent  means.  If  it  be  conceded  that  all  these  facts  are 
satisfactorily  proved,  still  it  must  be  admitted,  as  it  seems  to  me,  that  the  fact 
constituting  the  very  foundation  of  the  complainants'  right  to  relief  remains 
unproved,  namely,  that  the  money  and  property  in  the  defendants'  possession 
represent  moneys  eml)ezzled  by  Peter  or  John  Ck)?c,  or  both,  from  McDonald. 
The  proofs  utterly  fail  to  show  that  McDonald  ever  lost  a  penny  by  embezzle- 
ment. McDonald  does  not  pretend  that  he  knows  such  to  be  the  fact.  He 
surmises  that  it  may  be  so,  but  his  conjecture  in  this  regard  rests  entirely  on 
the  fact  that  he  was  unable  to  pay  his  debts.  But  how  his  inability  to  pay 
his  debts  was  brought  about — whether  by  sdling  his  goods  on  credit  to  per- 
sons who  could  not  be  compelled  to  pay,  or  by  engaging  in  a  ruinous  competi- 
tion with  his  competitors  in  business,  or  by  embarking  in  disastrous  ventures, 
or  by  some  other  like  cause— neither  he,  nor  anybody  else,  from  the  evidence 
now  before  the  court,  can  form  anything  like  a  trustworthy  guess.  Prior  to 
his  failure  he  was  engaged  in  many  different  ventures,  but  he  conducted  them 
so  negligently,  and  knew  so  little  about  them,  that  he  frankly  confesses  that 
he  does  not  know  whether  they  resulted  in  a  gain  or  a  loss.  From  the  evidence 
before  the  court  I  think  it  is  extremely  doubtful  whether,  at  any  titae  during 
the  last  three  or  four  years  McDonald  was  engaged  in  business,  he  knew 
enough  about  his  business  to  be  able  to  form  a  correct  judgment  as  to  his 
pecuniary  condition.  The  fatal  defect  of  the  complainants'  case  is  that  there 
is  no  proof  of  embezzlement  by  either  of  the  persons  charged.  They  may 
have  money  for  the  possession  of  which  they  have  not  satisfactorily  accounted, 
and  this  condition  of  the  proofs  may  justify  a  belief  that  they  obtained  it  by 
fraudulent  means,  but  this  does  not  go  far  enough  to  show  that  the  com- 
plainants are  entitled  to  a  decree.  They  must  go  further,  and  show  that  the 
money  was  obtained  of  McDonald.  There  is  no  such  proof.  A  wrong  may 
have  been  committed,  but,  until  it  is  shown  that  it  was  committed  against 
McDonald,  neither  he  nor  those  standing  in  his  right  can  successfully  ask^for 
redress.  The  complainants'  proofs  fall  in  a  vital  point,  and  for  that  reason 
their  bill  must  be  dismissed,  with  costs. 

(80  Me.  535)  — — 

Winchester  ©.  Evbbett. 
(Supreme  Judicial  Cou/rt  of  Maine.    October  19, 1888. 
False  Imprisonment—Arbest  of  Married  Woman— JTTSTincATioK. 

Though  the  statutes  of  Maine  exempt  a  married  woman  from  imprisoiunent  for 
debt,  a  plaintiff,  in  an  execution  describing  defendant  as  a  single  woman,  issued 
upon  a  judgment  by  default  In  an  action  against  her  as  single,  is  not  liable  for  false 
imprisonment  by  refusing  to  release  her  from  arrest  after  notification  of  her  cov- 
erture, as  such  knowledge  could  not  affect  the  judgment  and  execution,  which,  be- 
ing regular,  constitute  a  justification  for  such  arrest,  until  reversed  or  set  aside. 

Exceptions  from  supreme  Judicial  court,  Oxford  county. 
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Trespass  for  false  imprisonment.  Verdict;  and  judgment  for  plaintiff,  and 
defendant  excepted. 

James  B*  WrighU  for  plaintiff.  F*  O.  Furington  and  Savage  <§  Oakes,  for 
defendant. 

YiBGiN,  J.  Tills  bill  of  exceptions  presents  the  question  whettier  a  Judg- 
ment creditor  Is  liable  in  trespass,  for  refusing,  on  notice  ttiat  liis  debtor  is 
'  a  married  woman,  to  release  her  from  arrest  fdready  made,  by  an  officer,  on 
an  execution  regularly  issued,  on  a  judgment  recovez^  against  her  as  a  single 
woman,  before  a  court  having  complete  jurisdiction.  When  the  judgment 
was  recovered,  execution  issued,  and  the  arrest  made,  the  statute  provided  that 
''no  person  shall  be  arrested,  on  an  execution  issued  on  a  judgment  founded 
on  a  contract,  when  the  debt  is  less  than  ten  dollars,"  (Bev.  St.  c.  113,  §  19;) 
and  '*in  all  otiier  cases,  except  where  express  provision  is  by  law  made  to  the 
contrary,  an  execution  shall  run  H^inst  the  body  of  the  judgment  debtor,  and 
he  may  be  imprisoned  thereon,"  (la.  §  20.)  To  this  general  provision  an  "ex- 
press provision  is  by  law  made  to  the  contrary,"  by  Rev.  St.  c.  61,  §§  4,  5, 
which  provide,  in  substance,  that  a  married  Woman  may  make  contracts  for 
any  lawful  purpose,  prosecute  suits  at  law  or  in  equity,  and  her  property 
may  be  attached  and  taken  on  execution,  but  ''she  cannot  be  arrested  on  writ 
or  execution;"  yet  as  the  judgment  was  founded  on  a  lawful  contract,  and 
the  debt  was  not  less  than  $10,  her  arrest  would  have  been  strictly  in  accord- 
ance with  the  foregoing  statutory  provisions,  provided  she  had  been  in  fact 
a  "single  woman,"  as  she  was  described  in  the  original  writ,  judgment,  and 
execution.  Does  it  necessarily  follow  that  her  arrest  can  be  the  foundation 
of  an  action  for  false  imprisonment  because  she  was  in  fact  a  married 
woman  when  arrested,  and  the  statute  absolutely  exempted  her  from  arrest? 
Had  she  been  described  as  a  married  woman  in  the  execution,  it  might  have 
been  void  on  its  face,  and  her  arrest  unauthorized,  the  same  as  if  the  debt  were 
less  than  tbnt  which  authoiizes  the  execution  to  run  against  the  body,  {€Hre€n 
V.  Morse,  5  Me.  292;  JSmith  v.  Cattle,  2  Wils.  376;  Brooks  v.  Hodgkinson,  4 
Hurl.  &  N.  712,)  which  is  not  this  case;  for  the  execution  on  which  she  was 
arrested  described  her  as  a  "single  woman;"  personal  service  of  the  writ  was 
made  on  her,  and  she  appeared  by  counsel;  and,  without  making  any  sugges- 
tion that  she  was  other  than  as  described  in  the  writ,  she  sulfered  the  ac- 
tion, after  several  continuances,  to  go  to  judgment  on  default,  and  only  sug* 
gested  her  coverture  after  she  was  arrested,  and  taken  to  the  place  where  the 
jail  was  situated. 

The  execution  being  "fair  on  its  face,"  and  having  been  issued  by  a  tribu- 
nal having  complete  jurisdiction  of  the  subject  of  the  suit  and  of  the  parties, 
the  officer  was  protected  in  following  its  mandate;  for,  when  armed  with 
such  a  process,  the  justification  of  the  officer  is  essential  to  the  securing  of  a 
due,  prompt,  and  energetic  execution  of  the  law's  behests.  Cameron  v.  Lights 
foot,  2  W.  Bl.  1190;  Nichols  v.  Thomas,  4  Mass.  232;  State  v.  MeNally,  34 
Me.  210;  9ray  v.  Kimball^  42  Me.  299;  Savacool  v.  Boughton,  5  Wend.  170; 
Brshine  v.  Hohnbach,  14  Wall.  613.  At  an  early  day  the  English  courts,  and 
more  recently  many  of  the  courts  in  the  United  States,  have  had  before  them 
numerous  cases  of  false  imprisonment  against  the  respective  parties  who 
caused  the  arrests,  in  which  three  distinct  principles  have  been  announced: 
(1)  A  writ  or  execution,  void  for  want  of  jurisdiction  or  otherwise,  can  be  no 
justification  to  a  party  thereto  for  any  action  under  it;  as  where  the  debtor  was 
arrested  on  a  writ  or  execution  wherein  the  debt  was  less  than  that  authoriz- 
ing an  arrest,  [Green  v.  Morse,  supra;  Smith  v.  Cattle,  supra;)  or  where  an 
administratrix  was  arrested  on  an  execution  without  suggestion  of  devastai}€t, 
{Barker  v.  Braham,  3  Wils.  368;)  or  where  a  tei-m  intervened  between  the 
teste  and  the  return  of  a  writ  on  which  the  defendant  was  arrested,  {Parsons 
v.Loyd,  Id.  341.)    So  in  case  of  arrest  on  an  execution  issued  after  the  judg- 
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ment  was  paid,  (Boies  v.  Pilling^  6  Barn.  AC.  38j)  or  discharged  under  the 
insolvency  statute,  {Deyo  v.  Van  Valkenburgh,  5  Hill,  242;)  although  in  the 
latter  case,  it  seems,  the  officer  would  be  liable  even  if  the  defendant  showed 
his  discharge  before  the  arrest,  (  Wilmarth  v.  Burt,  7  Mete.  257.)  (2)  Where 
a  process  is  not  void,  but  only  voidable  for  some  irregularity  in  issuing  it,  the 
party  is  justified  for  acts  done  in  accordance  with  it,  provided  it  is  never  actu- 
ally superseded;  but,  when  it  is  set  aside  for  the  irregularity,  the  party  at 
whose  instance  it  was  issued  becomes  a  trespasser  for  -^rts  done  under  it  while 
in  force  as  if  no  process  had  ever  issued.  Thus,  in  trespass  for  false  impris- 
onment of  a  certified  bankrupt,  Buller,  J.,  said:  "The  original  plaintiff 
would  not  be  liable  to  an  action  of  trespass  till  the  writ  is  superseded;  for  till 
then  it  is  a  justification.  After  a  supersedeas,  trespass  will  lie  against  the 
party,  but.  still  not  against  the  sheriff.  I  take  this  to  have  been  settled  over 
and  over  again."  Tarlton  v.  Fisher,  2  Doug.  671,  677;  Prentice  v.  Harri- 
son, 4  Adol.  &  E.  (N.  S.)  850.  So,  where  an  execution  is  issued  against  an  absent 
defendant  without  filing  bond  pursuant  to  statute,  it  is  good  till  superseded. 
Manufacturing  Co.  v.  Heald,  5  Me.  381.  So,  where  the  debtor  was  arrested 
on  an  execution  issued  more  than  a  year  after  the  date  of  the  judgment,  with- 
out a  scLfa.  to  revive  it.  Codrington  v.  Lloyd,  8  Adol.  &  E.  449;  Blanch- 
enay  v.  Bart,  4  Adol.  &  E.  (N.  S.)  707;  Kerr  v.  Mount,  28  N.  Y.  659,  and 
cases  there  cited.  (3)  When  the  process  is  neither  irregular  nor  void,  but  is 
simply  erroneous,  then  the  party  is  forever  protected  for  whatever  he  had  done 
under  it  before  it  is  reversed.  This  rule  has  been  said  to  be  founded  In  pub- 
lic policy,  that  parties  may  be  induced  freely  to  resort  to  the  courts  for  the 
enforcement  of  their  rights,  and  the  remedy  of  their  grievances,  without  the 
risk  of  undue  punishment  for  their  own  ignorance  of  the  law  or  for  the  errors 
of  courts.  Marks  v.  Townsend,  97  N.  Y.  590,  595.  "It  is  incomprehensible, " 
said  Lord  Kenyon,  in  Belk  v.  Broadhent,  3  Term  li.  185,  "to  say  that  a  per- 
son shall  be  considered  a  trespasser  who  acts  under  a  process  of  court." 
"There  is  a  great  difference,"  remarked  Lord  Chief  Justice  De  Grey,  "be- 
tween erroneous  process  and  irregular  (that  is  to  say,  void)  process.  The  first 
stands  valid  and  good  until  it  be  reversed;  the  latter  is  an  absolute  nullity 
from  the  beginning.  The  party  may  justify  under  the  first  until  it  be  reversed, 
but  he  cannot  under  the  latter,  because  it  was  his  own  fault  that  it  was  irreg- 
ular and  void  at  first."  Pardons  v.  Loyd,  3  Wils.  341,  345.  So,  in  Philips 
v.  Biron  it  was  said  that  a  plaintiff  is  not  justified  by  a  judgment  (process?) 
set  aside  for  irregularity  as  he  is  where  reversed  on  error;  "for  in  case  of  er- 
ror it  is  no  fault  of  the  party,  but  of  the  court,  and  therefore  binds  till  re- 
versed." 1  Strange,  509.  So,  where  a  process  of  attachment  sued  out  by  a 
party  is  afterwards  set  aside  on  appeal  for  error,  the  party  is  not  liable  for 
trespass  under  it;  but,  when  set  aside  for  irregularity  or  bad  faith  in  obtain- 
ing it,  may  be.  Williams  v.  Smith,  14  C.  B.  (]fcT.  S.)  596.  Williams,  J., 
said:  "The  master  of  the  rolls  came  to  the  conclusion  that  the  facts  warranted 
the  attachment.  That  opinion  was  pronounced  by  the  lord  justices  upon  ap- 
peal to  be  erroneous.  That  brings  the  case  within  that  class  of  cases  where 
it  has  been  held  that  the  party  causing  process  to  be  issued  is  not  responsible 
for  anything  that  is  done  under  it  where  the  process  is  afterwards  set  aside, 
not  for  irregularity,  but  for  error."  Willes,  J.,  said:  "It  by  no  means  fol- 
lows that,  because  a  writ  of  attachment  is  set  aside,  an  action  for  false  im- 
prisonment lies  against  those  who  procured  it  to  ^  Issued.  If  that  were  so, 
this  absurd  consequence  would  follow,  that  every  person  concerned  in  enforc- 
ing the  execution  of  a  judgment  would  be  held  responsible  for  its  correctness. 
When  an  execution  is  set  aside  on  the  ground  of  an  erroneous  judgment,  the 
plaintiff  or  his  attorney  is  no  more  liable  to  an  action  than  the  sheriff  who 
executes  the  process  is.  In  order  to  entitle  the  party  against  whom  process 
issues  to  maintain  an  action  for  any  intermediate  acts  done  under  it,  he  must 
show  that  it  has  been  set  aside  by  reason  of  some  misconduct,  or  at  least  some 
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irregularity,  on  the  part  of  the  person  who  sued  it  out.**  So,  whete  a  plain- 
tiff, notwithstanding  an  insolvent  discharge  exempting  the  defendant  from 
execution,  obtained  a  general  judgment,  and  procured  an  execution,  on  which 
the  defendant  was  arrested,  the  judgment  was  held  to  be  simply  erroneous, 
and  protected  the  plaintiff  from  an  action  for  false  imprisonment.  Brown  v. 
Orowl,  5  Wend.  298.  See,  also.  Day  v  Bach,  87  N.  Y.  56,  Afarks  v.  Towns- 
endy  supra,  and  the  cases  therein  cited,  for  the  illustrations  of  this  rule. 

Upon  recurring  to  the  process  in  the  case  at  bar,  as  already  seen,  the  court 
had  full  jurisdiction  of  the  subject  of  the  suit  as  well  as  of  the  parties;  that 
none  of  the  regular  judicial  methods  or  rules  of  practice  were  omitted  from 
the  suing  out  of  the  writ,  toaud  including  the  service  of  the  execution;  but 
all  was  regular  and  in  strict  conformance  with  the  law  and  facts  presented  in 
the  case.  "The  plaintiff's  exemption  from  imprisonment, "  said  Morton,  C.  J., 
in  Gassier  v.  Faies,  139  Mass.  461, 462, 1 N.  E.  Hep.  922, "  under  the  writ,  arises, 
not  from  any  irregularity  or  illegality  in  the  writ,  but  from  bis  personal  priv- 
ilege of  infancy."  The  judgment  and  execution  in  this  case,  at  most,  were 
simply  erroneous  so  far  as  they  authorized  her  arrest,  and  all  by  reason  of  her 
omission  to  suggest  her  coverture  when  she  had  ample  opportunity  to  do  so; 
and,  so  long  as  that  judgment  remains  unreversed,  any  act  done  under  it.  and 
in  accordance  with  the  execution  duly  issued  on  it,  is  protected,  whether  done 
by  the  officer  or  the  party.  And  the  fact  that  this  defendant  was  notifled  of 
the  coverture  was  immaterial,  for  it  could  not  then  affect  the  validity  of  the 
judgment.  The  case  of  Qassier  v.  Fales,  supra,  we  consider  to  be  decisive  of 
this,  on  the  ground  that  the  violation  of  a  personal  privilege  is  no  ground  for 
an  action  for  false  imprisonment.  Deyo  v.  Fan  VaZkenburgh,  supra;  Smith 
V.  Jones,  76  Me.  138.  We  may  add  that  the  king*s  bench  declined  to  dis- 
cbarge a  married  woman  from  arrest  on  execution,  where,  as  in  this  case,  be- 
ing sued  as  nfeme  sole,  she  suffered  judgment  to  go  by  default,  and  was  sub- 
sequently arrested  on  the  execution.  On  application  for  her  discharge.  Lord 
Chief  Justice  Tsnterden  said:  "She  must  be  left  to  her  writ  of  error.*' 
Moses  V.  Richardson,  8  Barn.  &  G.  421.  This  case  was  followed  by  Poole  v. 
Canning t  L.  B.  2  C.  P.  241,  where  a  married  woman,  being  sued  as  2k  feme 
sole,  pleaded  coverture;  but,  failing  to  sustain  the  plea  by  evidence,  the  ver- 
dict was  against  her.  Willes,  J.,  said:  "  There  is  no  authority  for  extending 
the  power  of  discharge  to  the  case  of  one  sued  as  Skfeme  sole  suffering  judg- 
ment on  default,  or  to  a  case  of  a  married  woman  who  ple^ided  her  coverture, 
and  allowed  the  verdict  to  go  against  her  on  trial  of  that  issue."  Moreover, 
this  court  refused,  on  a  writ  of  error,  to  reverse  a  judgment  rendered  on  de- 
fault against  a  husband  and  wife.  There  being  nothing  in  the  original  writ 
to  indicate  the  existence  of  such  relation,  the  court  held  that  she  was  sued  as 
difeme  sole;  and,  having  neglected  a  fair  opportunity  to  plead  her  coverture 
and  make  her  defense,  she  cannot  maintain  a  writ  of  error  to  reverse  the  judg- 
ment.    Weston  V.  Palmer^  51  Me.  73.    Exceptions  sustained. 

Peters*  G.  J.,  and  Walton,  Danforth,  Emery,  and  Haskell,  JJ.,  con- 
curred. 

(80  Me.  542) 

Oliver  «.  Brown  et  al.^ 
(Supreme  JudlGUil  Court  of  Halite,   October  19, 1883.> 

1.  Conversion— Sale  of  Personalty  to  Owner  of  Soil. 

The  sale  of  a  bam  that  is  personal  property,  to  the  owner  of  the  soil  on  which  it 
stands,  renders  it  a  part  of  the  realty 

2.  Boundaries— Province  of  Jury. 

It  is  error  for  the  presiding  judge,  in  an  action  of  trespass,  to  take  the  question 
of  boundary  from  the  jury,  when  the  testimony  is  confiiotlng. 

> Reported  by  Leslie  C.  Cornish,  Esq.,  of  the  Augusta  bar. 
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Exceptions  from  supreme  Judicial  court,  Lincoln  county. 

Trespass.  Plea,  general  issue.  The  presiding  judge  directed  a  verdlot  for 
the  defendants,  and  the  pl^ntiff  alleged  exceptions. 

Wm.  H. ,  Hilton^  for  plaintiff.  W.  QUbert  and  0.  D.  Castner,  for  de- 
fendant. 

Virgin,  J.  Trespass  for  stripping  boards  from  a  certain  bam  to  which  the 
plaintiff  claims  title.  Plea,  general  issue,  with  a  brief  statement  that  the 
barn  is  th^  property  of  one  Mary  A.  Bemuth,  as  whose  servants  the  defend- 
ants acted  in  the  premises.  The  defendants  admitted  they  took  off  the  boards. 
Tiie  case  comes  up  on  exceptions  to  the  order  of  the  presiding  Justice,  who 
directed  a  verdict  for  the  defendants.  The  reported  evidencn  shows  that  by 
the  partition  of  the  Philip  Bemuth  homestead  in  October,  1859,  the  barn  in 
controversy,  though  situated  (as  claimed  by  the  plaintiff)  on  that  portion  of 
the  homestead  set  out  to  Daniel  and  William  Demuth,  was  set  out  to  Sarah* 
"  with  the  rigtit  of  removing  the  same  with  care."  She  never  removed  it,  bat 
in  Decern b(*r,  1859,  she  quitclaimed  all  her  right,  title,  and  interest  in  her 
father's  farm,  described  by  metes  and  bounds,  "with  the  buildings  thereon," 
to  Charles;  wliich  conveyance  must  have  included  the  bam,  wht^rever  situ- 
ated upon  the  farm.  In  1873,  Charles  conveyed  his  interest  in  the  entire  farm 
to  Dciniel  and  William,  which  also  must  have  included  the  barn;  and,  if  that 
were  person;il  property  before^  its  sale  to  the  owner  of  the  soil  on  which  it 
had  always  stood  rendered  it  a  part  of  the  realty,  from  which  it  had  never  been 
severed.  Curtis  v.  Kiddle,  7  Allen,  185.  Six  years  later  (in  1879)  Daniel 
and  William  quitclaimed  back  to  Charles  all  of  the  farm  which  lay  north  of 
the  parcel  on  which  (as  the  plaintiff  claims)  the  barn  has  always  stood:  and, 
if  the  plaintiff's  claim  as  to  its  location  is  correct,  then  the  barn  was  not  in- 
cluded in  this  conveyance,  but  remained  the  property  of  Daniel  and  William, 
to  whom  Charles  conveyed  it  in  1873.  Subsequently  (in  1885)  Daniel,  by  his 
deed  of  warranty,  conveyed,  by  metes  and  bounds,  one  and  one-half  acres  of 
land  on  wliich  (as  the  plaintiff  claims)  the  barn  has  always  stood,  to  the 
plaintiff;  Daniel  having,  as  he  testified,  previously  obtained  William's  inter- 
est in  that  parcel.  The  north  line  of  the  one  and  one-half  acre  parcel  Is 
chiimed  by  the  plaintiff  to  be  a  continuation  of  the  line  of  three  stone  posts 
which  marked  the  south  line  of  the  strip  of  land  set  out  to  Sarah  by  the  parti- 
tion. If  tliat  is  the  true  line,  it  should  be  straight,  as  the  line  designated  by 
the  report  of  the  commissioners  consists  of  one  course, — "north  85**,  46'  west. " 
That  Une,  extended,  would  leave  the  barn  a  few  feet  south  of  it,  and  apon 
the  one  and  one-half  acre  parcel  conveyed  to  Daniel  by  the  plaintiff  in  1885. 
The  testimony  of  the  plaintiff,  as  well  as  that  of  Gov.  Marble,  is  positive 
that  the  western  post  was  moved  southerly  in  the  early  summer  of  1887,  and 
that  the  three  no  longer,  as  prior  to  the  time  named,  stand  in  a  straight  line. 
Following  the  crooked  line,  as  now  indicated  by  the  posts,  and  it  wonld  strike  - 
the  north-east  corner  of  the  barn,  and  thence  pass  diagonally  through,  as  it 
.does  sit  parallel  with  the  line.  If  the  stone  posts  when  straight  mark  the  true 
line,  then  the  mortgage  to  Kennedy  under  which  Mary  A.  Demuth  claims 
becomes  Immaterial,  inasmuch  as  it  would  not  include  the  bam.  The  pre- 
siding Justice  took  this  question  of  boundary  from  the  jury*  which  we  think 
was  erroneous.    Exceptions  sustained. 

Peters,  C.  j.^  and  Wai^ton,  Banforth^  Libbet,  and  Foster,  J  J.,  con- 
curred. 
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(64  N.  H.  58Q) 

SiiifeBt  V.  Sawyer  et  al.^ 
(Supreme  Couart  of  jS\bw  Hampshire.   SnUivaii.   July  10fl888.) 

W1IX8— Cui;9'<WU0T10H— DbSGBIPTION  OF  DeVIBBB. 

A  derls*  jf  ''the  rest  and  residue  of  my  property  I  wish  to  have  sold,  and  the 
avails  divided  between  my  brother  J.  B.  S.'s  family,  and  H.  J.  M.,**  gives  one-half 
the  residue  to  the  children  of  J.  B.  8. ,  and  one  half  to  M.  J.  M.  SMiTJa  and  Bingham, 
JJ.,  dissenting. 

Bill  in  equity  for  the  confttruction  of  the  following  clause  in  the  will  of 
Lydia  P.  Wilcox,  late  of  Newport:  "The  rest  and  residue  of  my  property, 
after  paying  all  debts,  and  erecting  a  suitable  head-stone  at  my  grave,  I  wish 
to  have  sold,  and  the  avails  divided  between  my  brother  John  B.  Sawyer's 
family  and  Mary  J.  Miller."  The  will  contained  the  following,  among  other, 
bequests:  **I  give  to  my  brother  John  B.  Sawyer,  of  Broadhead,  Wis.,  the 
sum  of  fifty  dollars,  for  the  use  of  his  family."  "To  the  family  of  my  brother 
B.  r.  Sawyer,  deceased,  the  sum  of  one  dollar."*  John  B.  Sawyer  is  now  liv- 
ing, and  the  defendants,  Laura  E.  Langdon,  Kittle,  Carrie,  Charles  M.,  Nettie, 
and  Henriette,  are  his  children.  Frank,  his  only  other  child,  died  March  22, 
1887,  never  having  married.  John  B.  has  no  wife  or  grandchild  now  living, 
and  no  other  family  than  his  children,  nor  had  he  any  other  family  at  the  ex- 
ecution of  the  will  or  at  the  death  of  the  testatrix.  The  other  residuary  legatee 
is  a  niece  of  the  testatrix.  There  is  in  the  hands  of  the  plaintiff  the  sum  of 
$651.51,  to  be  distributed  according  to  the  residuary  clause.  John  B.  claims 
that  he  is  entitled  to  have  the  share  of  the  residuum  bequeathed  to  Joh^  Saw- 
yer's family  paid  over  solely  and  exclusively  to  him ;  his  children  claim  to 
have  the  same  distributed  among  themselves,  to  the  exclusion  of  their  father; 
while  John  B:  and  his  said  children  claim  that  in  the  distribution  Mary  J. 
Miller  is  to  receive  a  share  equal  only  with  each  member  of  John  B.*8  family; 
and  Mary  J.  claims  that  the  residuum  must  be  divided  into  two  equal  parts, 
one  share  to  be  paid  over  to  her,  and  the  otht*r  share  only  distributed  among 
the  other  defendants.    The  administrator  prays  the  advice  of  the  court. 

8.  Ln  BotoerSf  for  the  children  of  John  B.  Sawyer.  A.  8.  WaiU^  for  Mary 
J.  Miller. 

Bob,  0.  J.  Among  the  legacies  are  one  to  the  testatrix's  brother  Uriah; 
<)ne  to  her  brother  John  B.,  "for  the  use  of  his  family;"  one  to  the  widow  of 
her  brother  Joseph;  one  to  the  widow  of  her  brother  Langdon;  one  "to  the 
family"  of  her  deceased  brother  B.  F.;  and  one  to  Mary  J.  Miller,  who  is  a 
daughter  of  Joseph.  The  residue  is  to  be  8old,'aud  the  avails  are  to  be  "di- 
vided between  my  brother  John  B.  Sawyer's  family  and  Maiy  J.  Miller."  The 
wife  of  John  B^  died  before  the  execution  of  the  will.  The  testatrix^s  inten- 
tion, proved  by  competent  evidence,  is  her  will,  and  is  not  defeated  by  rules 
of  construction.  The  questions  presented  by  the  parties  are  whether  Mary  J. 
Miller  takes  half  of  the  residue,  and  whether  John  B.  takes  any  part  of  it  as 
one  of  his  family.  On  these  points,  the  competent  evidence  leaves  the  testa- 
trix's meaning  in  doubt;  but  the  whole  will,  taken  together,  shows  a  bal- 
ance of  probability  in  favor  of  intention  to  give  one-half  of  the  residue  to  Mary 
J.  Miller,  and  the  other  half  to  tlie  children  of  John  B.    Case  discharged. 

Allen,  Blodgett,  and  Carpenter,  JJ.,  concurred.  Smith  and  Bing- 
ham, JJ.,  dissented  on  the  question  of  the  testatrix's  intention  to  give  one- 
half  of  the  residue  to  Mary  J.  Miller  and  the  other  half  to  the  children  of  John 
B.  Sawyer,  instead  of  dividing  \lper  capita.    Clark,  J.,  did  not  sit.  . 

>  Reported  by  W.  B.  Ladd,  official  reporter  of  the  New  Hampshire  supreme  oaurt 
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(121  Pa.  St.  496) 

Elk  County  ©.  Earley  et  ah 
(Supreme  Court  of  PennsyVvcmia,    October  1, 1888.) 

1.  Basemekts—Watbr  Rights— Deeds— Mistake  in  Grantee— Equitt. 

A  grant  to  three  persons,  designated  as  county  commissioners,  and  their  succes- 
sors m  oifice,  of  the  right  to  conauct  and  use  water  from  a  spring  for  the  county 
buildings,  the  right  being  reserved  to  the  county  by  the  grantor  in  a  conveyance  of 
the  land  16  years  afterwards,  will  be  upheld  in  equity  as  a  grant  to  the  county, 
though  the  grantees  designated  as  commissioners  had  before  the  grant  been  suc- 
ceeded by  otners  in  office ;  it  being  apparent  on  the  face  of  the  conveyance  that  the 
county  was  intended  to  be  the  grantee. 

2.  Same— Relinquishment  of  Right. 

The  conmdissioners  made  an  arrangement  with  defendant,  the  owner  of  the  land, 
by  which  the  latter,  at  his  own  expense,  extended  his  water-pipe,  and  built  a  hy- 
drant, so  as  to  supply  the  court-house.  Defendant  testified  that  he  was  to  keep  the 
hydrant  in  repair,  and  was  to  be  forever  let  alone.  The  commissioners  soon  after 
made  a  memorandum  in  their  minute-book  that  this  was  to  supply  water  tUl  a  per> 
manent  arrangement  could  be  made  to  bring  water  from  the  spring.  The  testimony 
of  the  commissioners  was  to  the  same  effect.  HeldL,  that  the  arrangement  did  not 
surrender  the  right  of  the  county  to  take  from  the  spring. 
8.  Same— Violation  or  Right— Injunction. 

The  water  from  the  spring  having  failed  the  public  buildings,  the  commissioners 
approached  the  spring  to  ascertain  the  cause,  and  make  necessarv  provision,  and 
were  met  bv  the  owner^s  attorney,  and  threatened  with  arrest  If  they  entered. 
Heidi  that  there  was  sufficient  cause  for  an  injunction. 

Appeal  from  court  of  common  pleas,  Elk  county. 

John  J.  Bidgway.  in  1843,  conveyed  to  three  persons  designated  county 
commissioners,  the  right  to  use  water  from  his  spring  sufficient  to  supply  the 
public  buildings.  At  the  time  of  the  conveyance  the  persons  named  as  com- 
missioners had  been  succeeded  in  office  by  others.  In  1874  the  flow  of  water 
through  the  county  pipe  was  insufficient  for  the  county  buildings,  and  the 
commissioners  entered  into  an  arrangement  with  Dr.  Earley,  tlie  owner  of 
the  land,  whereby  he  extended  his  pipe  to  the  corner  of  the  court-house  Jot, 
and  erected  a  hydrant  there  at  an  expense  to  himself  of  about  $100.  The  tes- 
timony was  conflicting  in  regard  to  this  agreement.  Dr  Earley  says:  **The 
commissioners  came  to  me  to  know  if  tliey  might  attach  to  my  pipe;  as  Dan 
Oyster,  who  was  sheriff  at  the  time,  had  to  carry  from  the  neighbors,  and  they 
asked  for  permission  to  attach  to  my  pipe.  I  refused  to  allow  them  to  attach, 
but  told  them  if  they  would  let  it  alone  I  would  put  it  where  they  said.  We 
met  at  Dan  Oyster's  two  or  three  of  them,  and  the  plumber,  Mr.  Floor,  at 
the  corner,  and  there  designated  where  it  should  stand, — a  hydrant.  Then  I 
put  in  a  pipe  from  my  pipe  into  the  corner  of  the  court-house,  to  that  hydrant. 
We  put  in  a  hydrant  at  my  expense.  The  material  for  the  pipe  cost  $101  and 
some  cents.  1  put  it  in  with  the  understanding  that  1  should  be  forever  let 
alone,  and  that  I  should  keep  it  in  repair.  We  did  that.''  The  county  com- 
missioners then  were  Mr.  Jones,  Mr.  Weis,  and  Mr.  Campbell.  The  commis- 
sioners, at  a  meeting  when  Mr.  Campbell  and  Mr.  Weis  were  present,  put 
upon  their  minute-book  this  memorandum:  '*Made  arrangement  with  Du 
Earley  for  carrying  the  water  from  his  pipe  to  the  corner  of  the  public  square, 
in  order  to  supply  the  public  buildings  with  water  during  the  winter,  and  until 
some  permanent  arrangement  can  be  made  for  the  carrying  the  water  from 
the  spring."  Mr.  Weis  testifies  that  "at  that  time  our  water  was  giving  out 
here  on  the  comei-  the  water-works  did  not  work  right.  Dr.  Earley  had  put 
pipes  down  to  his  building.  It  was  brought  before  the  board  in  some  way, 
and  there  was  an  offer  made  by  the  doctor  to  bring  water  into  the  court-house, 
and  by  this  arrangement  he  was  permitted  to  do  so."  Mr.  Weis  also  testifies 
that  this  was  done  to  get  the  water  in  there  temporarily,  with  the  intention 
to  fix  up  the  county  pipe  afterwards.  Mr.  Campbell  testifies  that  the  minute 
on  the  book  expresses  the  purpose  of  the  arrangement  correctly.  Mr.  Jones, 
on  cross-examination,  was  asked  by  plaintiff:  "Did  you  give  him  control  of 
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that  spring  as  a  commissioner?"  and  he  replied,  **I  don't  think  there  was  any 
particular  arrangement  made;  I  don't  recollect  any." 

The  master  to  whom  the  case  wiis  referred,  after  finding  the  facts,  reported 
the  following  conclusions  of  law: 

"It  is  contended  by  the  defendants  that  the  deed  of  November  5,  1848, 
from  John  J.  Kidgwayto  Timothy  Ives  et  als,,  vested  no  title  in  the  commis- 
sioners of  Elk  county,  nor  in  the  county;  that  Ives  et  als,  were  not  commis- 
sionei*s  at  the  date  and  delivery  of  the  deed,  and,  if  they  had  been,  a  deed  to 
individuals,  merely  describing  them  as  oflacers  of  a  corporation,  would  vest 
the  title  in  the  individuals,  and  not  in  the  corporation.  It  is  true  that  Ives 
et  als,  were  not  at  that  date  the  county  commissioners.  Yet  I  do  not  think 
I  should  adopt  this  view  in  regard  to  this  deed.  A  plain  mistake  was  made 
in  naming  tlie  grantee;  but  it  is  clear  upon  the  face  of  the  instrument  who 
the  grantee  was  intended  to  be.  The  intention  of  the  grantor  is  clear,  and  I 
think  this  deed,  in  a  court  of  equity  in  this  state,  will  be  treated  as  if  it  had 
been  made  to  the  county  of  Elk.  It  is  the  peculiar  province  of  a  court  of 
equity  to  reform  deeds  and  other  written  instruments  that  have  been  made 
wrong  through  mistake.  It  seems  to  me  that  tlie  courts  properly  exercise 
great  care  to  uphold  written  instruments,  and  carry  out  the  intention  of  the 
parties,  where  it  can  be  done  without  violating  a  positive  rule  of  law  or  a 
statute.  In  LanVs  Appeal,  95  Pa.  St.  279,  where  the  instrument  purporting 
to  be  a  last  will  and  testament  was  absolutely  revoked  by  force  of  a  statute 
and  the  act  of  the  party,  the  court  seized  upon  the  intention  of  the  parties, 
and  said:  *A  paper  executed  by  a  person  who  had  a  perfect  legal  right  to 
dispose  of  her  property,  and  intended  to  do  so,  but  by  a  plain  mistake  of  the 
scriveners  it  was  drawn  in  the  form  of  a  will,  when  it  ought  to  have  been  a 
deed  or  a  declaration  of  trust,  surely  it  must  be  in  the  power  of  a  court  of  eq- 
uity in  this  commonwealth  to  correct  so  gross  and  palpable  a  mistake,  to  re- 
form the  instrument,  and  decree  it  to  be  such  as  it  ought  to  have  been,  so  as 
effectually  to  carry  out  the  Intention  of  the  parties.'  Here  the  court  asserted 
the  familiar  equitable  principle  that  *  whenever  a  person  has  the  legal  right  to 
dispose  of  property,  and  means  to  do  so,  the  form  of  the  instrument  adopted 
for  the  purpose,  if  at  law  ineffectual,  will  be  disregarded,  and  it  will  be  re- 
formed so  as  to  be  made  effectual.'  In  the  case  of  County  of  Latorence  v. 
Leonard,  83  Pa.  St.  206,  where  no  one  was  named  as  the  legatee  or  trustee  of 
a  fund,  in  a  will,  the  supreme  court,  reversing  the  court  below,  said:  «He 
overlooked  the  effect  of  the  will,  which  substantially  gave  the  fund  to  the 
county  of  Lawrence,  and  made  it  the  trustee.  *  *  *  Clearly  the  inten- 
tion was  to  place  the  fund  under  the  control  of  those  who  manage  the  county 
affairs,  and  these  were  the  commissioners.  The  county,  therefore,  became  the 
owner  of  the  fund.'  *  And  keep  all  that  is  in  the  treasury  for  the  use  of  the 
county  forever,',  was  the  language  of  this  will,  and  it  is  very  like  the  works 
in  the  deed  from  liidgway:  •  It  shall  be  lawful  for  the  said  party  *  *  * 
to  freely  use  and  enjoy,  from  time  to  time,  and  at  all  times  hereafter,  with- 
out limit,  so  much  of  the  water  *  *  *  as  may  be  necessary  or  convenient 
to  supply  the  public  buildings  alwut  to  be  erected  in  the  said  town  of  Ridg- 
way,  for  the  use  of  the  said  county  of  Elk,  and  for  the  use  of  the  said  public 
buildings,  and  for  no  other  use  or  purpose  whatever.'  It  is  true  the  two 
cases  mentioned  above  were  those  of  wills,  apd  it  is  said  the  rules  in  refer- 
ence to  deeds  are  more  strict;  yet  I  think  a  codrt  of  equity  will  apply  the  same 
remedy  of  correction  to  deeds  for  the  purpose  of  carrying  out  the  intention  of 
the  parties.  Bisp.  Eq.  244;  Broom,  Leg,  Max.  482.  In  the  case  of  Huss  v. 
Morris,  63  Pa.  St.  372,  Shabswood,  J.,  said:  *  It  is  the  well-settled  law  of  this 
state  that  the  mistake  of  a  scrivener  in  preparing  a  deed  or  other  writing  may 
be  shown  by  parol  evidence,  and  the  instrument  reformed  accordingly.  It  £s 
but  an  exercise  of  the  equity  powers  inherent  in  all  our  courts,  from  the  earli- 
est days  of  the  province.'    In  the  same  opinion  he  further  says:   *  Mistakes 
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are  sometimes  so  apparent  on  tbe  face  of  an  instrument  that  the  courts  will 
construe  the  instrument  as  it  ought  to  have  been  drawn.'  I  think  that  the 
intention  of  the  grantor  to  make  this  conveyance  effective  for  the  count;*  of 
Elk,  as  the  grantee,  is  plain  on  the  face  of  the  deed.  There  was  such  a 
grantee  in  existence.  The  mistake  In  naming  Ives  et  aU.  is  clear.  In  my 
ludgment  this  mistake  should  be  corrected  in  a  court  of  equity,  and  the  inten- 
tion of  the  grantor  made  effectual  by  holding  that  the  county  of  Elk  took  a 
good  title  under  this  deed. 

"There  was  some  contention  in  this  case  as  to  the  power  of  the  county  to 
take  as  a  trustee  for  the  citizens  of  Bidgway.  I  have  not  thought  that  the 
rights  of  the  citizens  of  Bidgway  were  directly  involved  and  necessary  to  be 
decided  in  this  issue;  but  the  question  would  seem  to  be  pretty  clearly  settled 
by  the  case  of  the  County  of  Lawrence  v.  Leonard,  and  the  Qises  there  cited. 

"If  I  am  right  in  the  conclusion  that  the  deed  should  be  upheld,  and  that 
the  county  of  Elk  may  claim  a  good  title  thereunder  to  the  easement,  then  the 
next  thing  to  be  determined  is,  has  the  county  parted  with  that  title,  or  any 
part  thereof?  'i  he  corporate  powers  of  the  county  are  to  be  exercised  by  the 
county  commissioners.  The  commissioners  must  find  their  authority  for  their 
acts  in  the  statutes.  They  do  not  seem  to  have  the  power  or  authority  to  sell 
or  dispose  of  the  property  of  the  county  of  this  kind.  In  this  case,  as  a  find- 
ing of  fact,  they  have  not  undertaken  to  do  so.  Indeed  it  may  be  said  that 
the  answer  does  not  set  up  any  conveyance  of  this  easement  from  the  county 
of  Elk  or  her  commissioners.  But  the  defendants  seem  to  invoke  the  doctrine 
of  equitable  estoppel  in  support  of  their  claim,  set  forth  in  their  answer,  to  a 
right  to  prevent  the  plaintiffs  from  going  beyond  a  certain  point  in  their  alter- 
ations or  work  on  the  pipe  and  spring.  It  may  be  granted  that  it  seems  like 
a  misfortune,  and  one  of  considerable  magnitude,  too,  to  find  now  that  Dr. 
Earley  has  no  right  in  the  spring,  after  the  expenditure  by  him  of  such  a  large 
sum  of  money  thereon.  If  I  could  find  authority  in  any  doctrine  or  principle 
applicable  to  this  case  that  would  save  for  him  rights,  it  would  be  a  pleasure 
to  do  80.  But  the  spring  was  reserved  from  his  grantor,  and  was  fully  in  use 
by  the  county  under  a  recorded  deed,  when  Dr.  Earley  went  into  possession  of 
the  land.  I  cannot  find  that  anything  more  is  contended  than -that  the  de- 
fendants incurred  expense  with  the  knowledge  of  the  plaintiff,  and  without 
objection  on  her  part.  There  is  no  evidence  in  the  case  that  Dr., Earley  was 
ignorant  of  the  rights  of  the  county,  and  was  led  by  her  silence  into  the  ex- 
penditure of  this  large  sum.  I  think  it  must  be  held  that  Dr.  Earley  had  both 
actual  and  constructive  notice  of  the  title  of  the  county,  and  that  under  such 
cii^cumstances  the  doctrine  of  estoppel  does  not  apply  as  against  an  individual, 
much  less  as  against  a  public  body.  Bisp.  Eq.  352.  It  is  earnestly  contended 
by  the  defendants  that  a  court  of  equity  has  no  jurisdiction;  that  the  acts  al- 
leged in  plaintiff's  bill  to  have  been  done  and  threatened  by  the  defendants 
are  not  contraiy  to  law  and  equity;  that  the  mere  denial  of  a  right  does  not 
constitute  a  disturbance  of  the  exercise  of  that  right;  that  in  a  case  situated 
as  this  one  is  the  plaintiff  should  first  establish  his  right  in  an  action  at  law, 
and  then  come'  into  chancery,  if  necessary,  for  the  protection  of  the  legally 
established  right;  that  the  bill  does  not  allege  irreparable  injury,  and  must 
therefore  be  dismissed.  The  industry  of  the  counsel  for  the  defendants  has 
furnished  me  with  a  number  of  authorities  that  I  have  carefully  examined. 
The  case  of  Downing  v.  Baldwin^  1  Serg.  &  B.  303,  is  cited,  and  the  doctrine 
of  that  case  is  sought  to  be  applied  to  the  facts  of  this  case.  In  that  case  it 
appears  that  the  plaintiff  asked  permission  to  use  a  water-course  that  be  claimed 
a  right  to  use,  and  tbe  defendant  refused  to  give  his  permission.  The  court 
held  this  mere  denial  of  the  right  did  not  constitute  a  disturbance  of  the  ex- 
ercise of  tliat  right.  But  between  that  case  and  the  one  at  bar  there  is,  it 
seems  to  me.  a  clear  distinction  of  importance  upon  the  facts.  In  this  case 
the  plaintiffs  set  out  to  exercise  the  right  claimed,  and  were  met  by  the  de- 
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fendanta  at  the  place  Of  entry  on  their  lands,  and  were  forbid  entering  thereon, 
and  were  threatened  with  arrest  if  they  did  enter.  There  was  something  in 
this  on  the  pail  of  the  defendants  that  wtis  active  in  its  nature,  and  from  which 
it  could  be  implied  that  they  intended  to  resist  the  exercise  of  the  right  claimed. 
It  was  an  act  opposing  the  plaintiffs,  accompanied  by  a  threat.  Moreover,  It 
would  seem  to  me  that  equity  would  have  >urisdiction,  under  the  circum- 
stances, to  prevent  a  multiplicity  of  suits;  for  the  constant  use  of  this  right 
is  necessary  for  the  public.  Bittiny's  Appeal,  105  Pa.  St.  521.  In  this  con- 
nection the  case  of  Hagner  v.  Heyberger^  7  Watts  &  8. 104,  was  cited  by  de- 
fendants. This  was  a  nisi  pritis  decision,  and,  so  far  as  it  relates  to  the  ques- 
tion, it  seems  to  have  been  repudiated  by  the  supreme  court.  In  Stockdale  v. 
Ullerpf  87  Pa.  St.  487,  Lowrie,  0.  J.,  says:  •  The  supreme  court  never  formally 
sanctioned  the  dictum  in  that  case.'  And  in  Wlttar  v.  McManea,  54  Pa.  St. 
328,  Strong,  J.,  says*  <  Our  more  modern  decisions  do  not  recognize  the  doo- 
trine  asserted  by  Judge  Sergeant  at  nisi  prius^ — 7  Watts  &  S.  104,  [supra^'} 
— that  our  courts  are  powerless  to  restrain  acts  contrary  to  equity.'  But  the 
defendants  urge,  upon  the  authority  of  Rhea  v.  Farsyth,  87  Pa.  St.  503,  that 
the  plaintiff's  rights  are  not  acknowledged,  and  they  must  therefore  be  estab- 
lished at  law  before  resort  can  be  had  to  a  chancellor.  The  authority  of  this 
case  I  fully  recognize.  There  is  a  long  line  of  cases  to  the  same  effect,  among 
which  may  be  mentioned  Brouni^s  Appeal^  62  Pa.  St.  17,  and  Minnig^s  Ap- 
peal^ 82  Pa.  St.  373,  and  their  authority  remains  undoubted;  but  it  does  not 
seem  to  me  that  the  doctrine  of  those  cases  is  applicable  to  the  facts  of  this 
case.  In  Rhea  v.  Forsyth  there  was  no  writing  witnessing  the  right  claimed, 
and  there  was  much  conflict  in  the  testimony  relating  to  lK>th  the  grounds  on 
which  the  plaintiff  rested  his  claim.  In  Brown's^ Appeal  there  was  a  serious 
dispute  about  the  very  terms  of  the  contract  that  had  not  been  reduced  to 
writing.  In  Minnig's  Appeal  the  plaintiff's  rights  had  been  made  more  thc^n 
doubtful  by  the  finding  of  the  master,  and  an  action  of  ejectment  was  pend- 
ing. In  the  case  in  hand  the  plaintiff's  title  is  by  deed,  about  the  due  execu- 
tion of  which  there  is  no  dispute.  There  appears  to  be  no  serious  conflict  in 
the  testimony  upon  any  material  point  in  the  case.  There  is  no  contention 
that  requires  to  be  settled  by  a  jury.  A  chancellor  may  declare  the  rights  of 
the  parties  upon  the  construction  of  writings,  and  upon  facts  not  seriously 
controverted.  Under  such  circumstances  the  right  is  clear;  and  it  would 
seem  to  me  that,  as  it  was  held  in  Hackees  Appeal,  101  Pa.  St.  245:  '  It  need 
not  first  be  established  by  a  suit  at  law,  nor  is  it  necessary  that  the  owner 
should  prove  special  damage  to  entitle  him  to  a  decree.'  In  Com.  v.  Rail- 
road Co.,  24  Pa.  St.  159,  it  was  also  held  that,  *  in  a  case  where  public  rights, 
or  private  rights  secured  by  contract,  are  invaded,  and  an  injunction  is  asked 
for  in  order  to  protect  them,  no  question  of  the  amount  of  damage  is  raised, 
but  simply  one  of  right.'  In  Sitting's  Appeal,  105  Pa.  St.  517,  it  is  held  that, 
*  when  the  facts  show  a  legal  title  in  the  complainant,  it  is  not  a  prerequisite, 
to  the  enforcement  in  equity  of  equitable  rights  incident  thereto,  that  the 
complainant^s  legal  title  be  established  in  an  action  at  law;  that  actions  at 
law  would  not  afford  an  adequate  remedy.'  I  am  therefore  of  the  opinion 
that  I  should  recommend  the  following  decree:  And  now,  to- wit,  this  cause 
came  on  to  be  heard,  and  was  argued  by  counsel,  and  thereupon,  upon  con- 
sideration thereof,  it  is  ordered,  adjudged,  and  decreed  as  follows,  viz.:  That 
the  defendants  in  this  case  be  perpetually  enjoined  from  molesting,  hindering, 
or  impeding  the  plaintiff,  her  agents,  servants,  or  employes,  and  preventing 
them  from  fixing,  repairing,  or  rebuilding  the  reservoir  at  the  spring  on  the 
outlot  18,  or  relaying  or  repairing  the  pipe  or  pipes  leading  therefrom  to  the 
public  square,  or  entering  or  re-entering  upon  the  lands  when,  where,  and  in 
such  manner  and  way  as  may  be  necessary  for  the  purposes  above  named; 
and  that  the  defendants  pay  the  costs  of  suit. " 
The  report  of  the  master  was  confirmed,  and  defendants  appeaL 
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Charles  B»  Barley  and  Rvfaa  Lucore,  for  appellants  W,  WlAmes  and  Geo. 
A,  Rathhun,  for  appellee.   • 

Sterrett,  J.  The  learned  master's  report,  which  was  approved  by  the 
court  below,  contains  such  a  clear  and  accurate  statement  of  all  the  material 
facts  of  the  case,  and  of  the  principles  of  law  applicable  to  them,  that,  in  con- 
nection with  the  opinion  of  the  learned  president  of  the  common  pleas,  it 
may  be  adopted  as  an  ample  vindication  of  the  decree.  There  appeare  to  be 
nothing  in  the  findings  of  fact  or  conclusions  of  law  that  requires  special  no- 
tice. The  specifications  of  error  are  not  sustained.  It  is  clear  that  under 
John  J.  Kidgway's  deed  of  November  5,  1843,  the  county  of  Elk  was  in- 
vested wjth  all  the  rights  and  privileges  specified  in  that  instrument,  and  that 
those  vested  rights  were  neither  modified  nor  abridged  by  anything  that  was 
Subsequently  done  by  the  commissioners.  The  arrangement  made  with  Ear- 
ley,  in  1874,  as  the  master  correctly  found,  was  only  of  a  temporary  charac- 
ter, not  made  with  the  vjew  of  surrendering  any  of  the  rights  of  the  county 
to  the  spring.  The  appellants,  in  possession  of  and  claiming  title  to  the  lot 
on  which  the  spring  is  located,  had  no  occasion  to  interfere  with  the  ap- 
pellees in  the  exercise  of  their  right  "to  freely  use  and  enjoy,  ♦  *  * 
without  limit,  so  much  of  the  water"  of  the  spring  in  question  as  might  be 
necessary  or  convenient  to  supply  the  public  buildings  of  the  county,  etc.,  ac- 
cording to  the  true  intent  and  meaning  of  the  grant.  In  the  deed  of  July  7, 
1859,  conveying  said  lot,  the  right  of  the  county  to  the  use  of  the  spring,  ac- 
quired 16  years  before,  is  distinctly  recognized  and  reserved  by  the  grantor, 
thus:  "Reserving  the  right  for  the  water  from  the  large  spring,  to  be  brought 
to  the  public  square  in  such  way  as  may  be  desired,  and  of  repairing  or  re- 
laying said  conveyance  at  any  time,  without  molestation." 

The  subject  of  complaint  in  the  fifth  specification  is  the  master's  conclu- 
sion of  law,  "that  the  acts  alleged  to  have  been  done  and  threatened  by  the 
defendants  were  sufficient  to  support  a  bill  for  an  injunction."  There  was  no 
error  in  this.  When  the  supply  of  water  through  the  pipes  failed,  and  the 
commissioners  went  to  the  premises  occupied  by  defendants,  and  on  which 
the  spring  is  located,  for  the  purpose  of  examining  the  ground,  and  ascertain- 
ing what  was  necessary  to  be  done,  they  were  forbidden  to  enter,  and  threat- 
ened with  arrest  if  they  attempted  to  do  so.  As  public  officers,  intrusted 
with  the  care  and  management  of  the  public  property,  and  acting  clearly 
within  the  line  of  their  duty,  the  commissioners  were  not  bound  to  wait  until 
some  overt  act  of  violence  committed  by  the  defendants,  nor  to  provoke  a 
breach  of  the  peace  by  ignoring  the  threats  that  were  made,  and  proceeding 
to  discharge  their  duty.  The  situation  was  one  that  required  prompt  and  ef- 
ficient action.  The  continued  lack  of  water  at  the  public  buildings  might 
have  been  attended  with  serious  consequences,  especially  in  case  of  fire.  It 
would  have  been  unwise  to  wait  until  the  termination  of  an  action  of  tres- 
pass, or  even  of  a  criminal  action.  Under  the  circumstances  they  acted  dis-^ 
creetly,  as  well  as  legally,  in  promptly  appealing  to  the  court  for  protection 
from  threatened  injury,  and  interference  with  the  proper  discharge  of  their 
duty.  Nobody  doubts  the  soundness  of  the  principle  that  equity  will  not  as- 
sume jurisdiction  where  there  is  a  full,  complete,  and  adequate  remedy  at  law. 
In  this  case  no  legal  remedy  that  could  have  been  resorted  to  would  have 
been  either  full,  complete,  or  adequate.  As  was  said  in  Bierhower^s  Appeal, 
107  Pa.  St.  14, 17;  "Jurisdiction  in  equity  depends  not  so  much  on  the  want 
of  a  common-law  remedy  as  upon  its  Inadequacy,  and  its  exercise  is  a  matter 
which  often  rests  in  the  discretion  of  the  court.  In  other  words,  the  court 
may  take  upon  itself  to  say  whether  the  common-law  remedy  is,  under  all  the 
circumstances  and  in  view  of  the  conduct  of  the  parties,  sufficient  for  the  pur- 
poses of 'complete  justice,  or  whether  the  intervention  of  chancery  may  not 
for  that  purpose  be  required,  and  beneficially  applied.    Bisp.  £q.  484."    But, 
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as  already  intimated*  it  is  not  our  purpose  to  elaborate  subjects  that  have  been 
so  fully  and  ably  discussed  by  the  learned  master,  and  correctly  disposed  of 
by  the  court  below.  The  unjustifiable  interference  of  the  defendants  would 
perhaps  have  warranted  the  court  in  going  a  step  further  than  it  did,  and  im- 
posing the  costs  on  them ;  but  that  question  is  not  before  us.  Decree  affirmed, 
and  appeal  dismissed,  at  the  costs  of  appellants. 


(121  Fa.  St.  680) 

Short  «.  Ames  et  ah 

(Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

Mechaxics'  Liens— Proceedings  to  Perfect— Description  op  Propertt. 

A  paper  filed  as  a  mechanic's  lien  alleged  that  it  was  for  materials  furnished  for 
the  construction  "of  several  buildings,  and  a  certain  oil-refinery.  *  ♦  ♦  Said 
buildincB  and  oil-refinery  are  sitiTatea  in  the  county  of  M.  and  state  of  P.,  and  is 
bounded  and  described,  •  •  *  having  buildings  and  machinery  erected  thereon 
consisting  of  boiler  ana  boiler-house,  tanks  and  tank-houses,  stills,  warehouse,  and 
bam,  and  donkey  pumps,  engines,  and  fittings.  ^  Held,  that  the  description,  whether 
the  lien  was  meant  to  cover  the  refinery  alone  or  all  the  buildings,  is  insufficient, 
under  act  Pa.  June  16, 1836,  §  12,  requiring  that  such  claim  set  forth  "the  locality  of 
the  building,  and  the  size  ana  number  of  the  stories  of  the  same. " 

Error  to  court  of  common  pleas,  McKean  county;  A.  G.  Olmstead,  Judge. 
W,  B.  Chapman  and  John  B.  Chapman,  for  plaintiff  in  error.    MoStveeney 
<&  Byles,  for  defendants  in  error. 

Clark,  J.  In  Short  v.  Miller,  14  Atl.  Rep.  374,  we  held  that  an  oil-refin- 
ery may  be  the  subject  of  a  mechanic's  lien.  Indeed,  upon  the  facts  exhibited 
in  that  case,  we  held  that  this  particular  oil-refinery  was  subject  to  such  a 
lien.  The  act  of  1886,  as  we  said  in  that  case,  does  not  designate  the  character 
or  kind  of  the  building  to  which  a  mechanic's  lien  will  attach.  If  the  struct- 
ures are  of  a  substantial  and  permanent  character,  and  may  in  any  reasonable 
sense  be  known  as  buildings,  they  may  be  incumbered  by  lien.  Nor  is  it  of 
any  consequence  that  buildings  may  not  be  considered  essential  to  an  oil-re- 
finery, if  buildings  are  actually  erected  in  connection  therewith.  But  this 
lien  is  not  filed  against  any  building  by  any  proper  description.  The  plaintiffs 
set  forth  in  their  claim  for  lien  that  it  is  "for  materials  furnished  by  them  for 
and  about  the  erection  and  construction  of  several  buildings,  and  a  certain 
oil-refinery,  erected,"  etc.,  "particularly  described,"  etc.  The  description  is 
as  follows:  "Said  buildings  and  oil-refinery  are  situate  in  the  county  of  McKean 
and  state  of  Pennsylvania,  and  is  bounded  and  described  as  follows,  [then  fol- 
lows a  description  of  the  land;]  and  having  buildings  and  machinery  erected 
thereon  consisting  of  boiler  and  boiler-house,  tanks  and  tanii-houses,  stills,  • 
warehouse,  and  barn,  and  donkey  pumps,  engines,  and  fittings."  It  is  difli- 
cult  to  determine  whether  this  lien  was  filed  against  several  buildings  and  an 
oil-refinery,  or  against  several  buildings  which,  with  other  structures,  consti- 
tuted an  oil-refinery,  or  against  an  oil-refinery  as  such,  the  buildings  being 
mentioned  as  matter  of  description  merely.  However  this  may  be,  the  de- 
smption  of  the  structures  or  subject  of  the  lien  is  radically  defective.  The 
twelfth  section  of  the  act  of  June  16,  1836,  provides  that  the  claim  shall  set 
forth  "the  locality  of  the  building,  and  the  size  and  number  of  the  stories  of 
the  same."  In  Kennedy  v.  House,  41  Pa,  St.  39,  and  McCUntock  v.  Rush,  63 
Fa.  St.  203,  it  is  said,  if  there  be  enough  in  the  description  of  the  locality  and 
other  peculiarities  of  the  building  to  point  out  and  identify  it  with  reasonable 
certainty*  it  is  a  snfficient  compliance  with  the  requirements  of  the  act.  But 
in  this  case  the  buildings  are  not  described  at  all.  There  is  an  attempted  de- 
scription of  the  tract  or  piece  of  land  upon  which  the  buildings  and  refinery 
are  erected.  Even  this  is  erroneous,  however,  as  the  land  is  described  as 
being  in  Foster  township,  when  in  fact  it  is  in  Kendall  borough;  but  there  is 
no  description  of  the  structures  themselves.    The  claim  does  not  state  whether 
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the  buildings  are  of  brick  or  wood.  It  does  not  state  their  form,  size,  height, 
or  the  manner  of  their  construction,  nor  does  it  contain  any  other  matters  of 
description  sufficient  to  identify  the  same.  It  does  not  state  whether  they 
adjoin  or  are  disconnected;  whether  they  are  erected  as  one  tenement,  or  may 
be  separated  In  their  use  without  Injury.  It  states  simply  that  there  are  sev* 
eral  buildings  and  an  oil-reRnery,  and  that  the  land  has  buildings  and  ma- 
chinery thereon  erected  consisting  of  boiler  and  boiler-house,  tanl^  and  tank- 
houses,  stills,  warehouse,  and  barn,  and  donkey  pumps,  engines,  and  fittings. 
It  is  plain  that  the  act  of  1836  applies  only  to  buildings  erected.  It  seems 
from  tlie  evidence  that  an  oil-refinery  may  exist  and  be  operated  without  any 
structure,  of  a  permanent  or  substantial  character,  which  can  in  any  reason- 
able sense  be  known  as  a  building.  If  this  be  so,  the  claim  must  be  entered 
against  such  structures  and  buildings  erected  in  connection  therewith  as  are 
the  proper  subjects  of  a  mechanic's  lien,  and  this  must  be  so  described  as  to 
be  capable  of  idei^tlQcation.  In  the  case  under  consideration,  no  sucli  descrip- 
tion is  given.  Therefore,  whether  the  claim  is  considered  as  a  lien  upon  the 
buildings,  or  upon  the  refinery,  or  upon  all  together,  the  lien  cannot  be  sus- 
tained. In  this  view  of  the  case  it  is  unnecessary  to  consider  the  other  ques* 
tions  presented.    The  judgment  is  reversed. 


(120  Pa.  St  690) 

Brown  o.  Beecher  et  ah 
{Supreme  Court  of  Pennsylvanicu    Ootober  1, 1888.) 

1.  Fartnbbship  —  FiKM  Pbofbbtt  —  Leasb  with  HiNiNa  PRiviLBaBS  —  Chattbl  In- 

terest. 

A  lease  of  real  property  for  a  term  of 'years,  by  which  the  lessee  has  the  ezdnsive 
privilege  of  taking  oil  and  minerals  from  the  premises,  conveys  but  a  chattel  inter- 
est; and,  notwithstanding  the  fact  that  the  ownership  of  the  lease  appears  of  rec- 
ord in  the  name  of  one  partner,  it  may  be  shown  by  parol  to  have  become  partner- 
ship property.  And  it  is  not  necessary,  in  order  to  establish  that  fact,  to  show  by 
direct  and  positive  proof  the  precise  time  or  means  of  making  the  transfer,  but  the 
acts  and  admissions  of  the  partners  in  regard  to  it  are  competent  evidence. 

2.  Same— Sale  on  Execution. 

M.,  a  member  of  the  firm  of  B.  &  M.,  leased  certain  premises  in  his  own  name,  but 
for  the  benefit  of  his  firm,  for  16  years,  with  the  exclusive  privilege  during  said 
period  of  digging  uid  boring  for  oil  and  other  minerals.    Soon  after  he  assi|ped  the 
firm. 


lease  to  his  firm.  Subsequently  B.,  without  the  knowledge  or  consent  of  M.,  trans- 
ferred his  interest  in  the  premises  to.plaintifl,  his  brother,  who  knew  of  the  exist- 
ence of  the  partnership,  and  of  the  purposes  for  which  the  lease  was  obtained.  Held, 
in  ejectment  by  plaintiff  against  purchasers  of  the  leasehold  under  executions 
against  the  firm  of  B.  &  M.,  that  the  leasehold  was  the  chattel  property  of  the  firm, 
and  defendant's  title  to  it  was  good.  Affirming  12  AtL  Rep.  66. 
8.  Same—Assionhbnt  bt  Partner  of  Interest  as  SBotiRiTT. 

Subsequent  to  B.'s  assignment  to  plaintiff,  M.  made  an  assignment  of  all  his  in- 
terest in  the  leases  to  W.,  the  assignment  purporting  to  be  for  a  money  considera- 
tion, but  the  evidence  showed  that  it  was  in  fact  made  merely  as  collateral  security 
for  certain  liability  incurred  by  W.  The  latter  never  took  possession  or  asserted 
any  control  over  the  assigned  property.  Beld,  that  H.  did  not  bv  this  assignment 
lose  his  status  as  a  partner,  so  as  to  be  deprived  of  his  equity,  and  that  of  his  cred- 
itors, to  have  the  entire  partnership  interest  sold  for  the  payment  of  partnership 
debts. 

Opinion  on  reargument.  For  report  of  the  original  decision,  see  12  Atl. 
Rep.  68. 

W.  W.  Wilbur  and  J.  H.  Donly,  for  plaintiff  in  error.  Broton^  Stone  dt 
Rice  and  Chas.  Dinsmoor^  for  defendants  in  error. 

Olark,  J.  The  contract  of  8d  FebruHry,  1882,  between  Cornen  and  Marsh 
is  not  a  mere  license,  as  in  Funk  v.  Haldeman,  53  Fia.  St.  229;  for  in  that 
case  the  words  of  the  grant  amounted  neither  to  a  lease  nor  a  sale  of  the  land, 
nor  of  aiiy  of  the  minerals  in  the  land.  Funk's  right  was  therefore  declared 
to  be  a  license  to  work  the  land  for  minerals, — a  license  coupled  with  an  inter- 
est which  the  licensor  could  not  revoke.    Nor  does  the  contract  of  3d  Febru* 
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ary,  1882,  Import  a  sale  of  ail  the  oil,  gas,  and  other  minerals  iu  the  land,  ab- 
solutely; the  cases  of  Caldwell  v.  Fulton^  31  Pa.  St.  476;  Sandenon  v.  City 
qfScranton,  1Q5  Pa.  St.  469,  and  others  involving  the  same  principle  do  not, 
therefore,  have  any  application.  The  contract  referred  to  was  a  lease  of  the 
lands  for  a  specified  term ,  and  for  a  particular  purpose,  al  a  fixed  rent  or  royalty 
reserved  out  of  the  production.  As  to  the  legal  force  and  effect  of  this  writ* 
ing  there  can,  we  think,  be  no  doubt;  it  conveyed  an  interest  in  the  land*  In 
this  respect  it  is  distinguished  from  a  license.  It  is  similar  to  the  lease  in 
St(ntghton*8  AppeeU,  88  Pa.  St.  198,  but  the  lease  in  that  case  whs  executed  by 
a  guardian,  and  it  was  held  that,  although  a  guar^an  might  lease  his  ward*s 
land  from  year  to  year  in  the  usual  form  for  ordinary  purposes,  he  could  not, 
without  the  decree  of  the  orphans'  court,  bind  his  ward  by  a  lease  of  the  land 
for  oil  purposes  for  21  years,  for  that  was  practically  the  sale  of  the  oil.  But,  al- 
though the  writing  of  8d  February,  1882,  is  a  lease,  it  conveyed  to  Marsh  an 
interest  in  the  land,— a  chattel  interest,  however;  the  lease  was  a  chattel  real, 
but  none  the  less  a  chattel.  Duke  v.  Hagfue,  107  Pa.  St.  57 ;  Novelty  Works^  Ap- 
peal, 77  Pa.  St.  103;  Kile  v.  Qiehner,  1 14  Pa.  St.  381 .  7  Atl.  Rep.  154.  On  the 
part  of  the  defendants  it  is  contended  that  when  Marsh  transferred  an  un- 
divided half  interest  in  the.  lease  to  John  A.  Brown  they  were,  and  for  some 
time  before  that  had  been,  partners  in  the  business  of  boring  wells  and  pro- 
ducing oil;  that  the  lease,  being  a  chattel  merely,  and  used  and  operated  for 
partnership  purposes,  w»s  part  of  the  partnership  property;  that  when  John 
A.  Brown  subsequently  assigned  his  moiety  to  the  plaintiff  the  latter  must  be 
assumed  to  have  taken  it  subject  to  the  equity  of  Marsh  to  have  the  partner- 
ship debts  first  paid  out  of  the  partnership  assets,  and  that,  as  the  Beecher  and 
Copeland  judgment  was  for  a  partnership  debt,  a  levy  and  sale  thereon  passed 
the  entire  leasehold  to  the  purchaser.  At  the  trial,  after  tlie  testimony  was 
taken,  a  juror  was  withdrawn  by  consent,  and  the  cause  was  submitted  to  the 
court  upon  the  evidence,  under  the  provision  of  the  act  of  22d  of  April,  1874. 
The  facts  found  by  the  court,  where  there  is  evidence  to  sup{)i)rt  them,  are 
conclusive  here;  the  case  must  be  disposed  of  thereon  as  upon  a  special  ver- 
dict. ,  Hweigard  v  WWfon^  106  Pa.  St.  214.  The  court  finds  that  on  the  20th 
of  April,  1882,  3lA£dli  assigned  the  undivided  one-half  of  the  two  leases  to 
John  A.  Brown,  and  that  this  assignment  was  pursuant  to  an  arr.mgement 
between  Marsh  and  Brown  existing  at  the  time  Marsh  obtained  the  leases; 
that  Marsh  and  Brown  were  partners,  engaged  in  the  business  of  prospecting 
for  and  producing  petroleum,  and  upon  and  before  the  15th  of  March,  1883, 
were  operating  and  developing  the  premises  in  controversy  as  partners,  and 
the  leases  mentioned  were  part  and  parcel  of  the  partnership  property  used  in 
carrying  on  the  partnership  business.  It  is  contended,  however,  that  the 
court  cannot  fiud  a  fact  upon  evidence  which  is  insufilcientto  justify  asubmis- 
sion  to  the  jury,  and  that  there  is  no  such  evidence  to  support  this  finding. 
The  testimony  on  this  subject  is  substantially  as  follows:  Mr.  Marsh  testifies 
that  he  obtained  the  lease  in  February  or  March,  1882  that  John<  A.  Brown 
acquired  his  interest  in  the  property  from  the  commencement;  that  Brown 
wished  Marsh  to  take  the  property  and  buy  the  goods  in  his  name,  as  Brown 
had  some  debts  standing  against  him  in  Kittanning;  that  they  were  to  be 
equal  owners  in  the  property,  and  share  the  profit  and  loss;  that  when  they 
began  developing  the  property  he  underetood  they  were  to  go  in  partnership. 
He  further  testifies  that  the  transfer  of  the  one-half  of  the  lease  to  John  A. 
Brown  was  at  the  instance  of  J.  M.  Brown,  who  said  that  the  debts  in  Kit- 
tanning  would  not  interfere  with  John's  owning  the  property  in  bis  own 
n^me  now,  and  that  if  he  was  a  partner  he  ought  to  have  the  property  con* 
veyed  to  him.  Mr.  Oopeland,  in  corroboration  of  Marsh,  says  that  Brown  and 
Marsh  dealt  jointly  with  Beecher  &  Copeland  since  the  fall  of  1881;  that  they 
drilled  three  wells  at  Clarendon,  two  in  Glade,  one  in  Kings  Hollow,  and  one 
at  Slater's  in  Limestone;  that  they  bought  oil-well  supplies,  tubing,  casing^. 
v.lSA.no.ll— 39 
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diive-pipe,  and  such  material;  that  the  acoonnts  were  origlnlEdly  io  the  name, 
of  Marsh,  but  about  the  middle  of  March,  1882,  John  A.  Brown's  intertot  be- 
came manifest,  when  the  account  was  merged  into  Brown  &  Marsh;  he  says. 
Brown  acknowledged  owning  half  the  property  and  that  he  was  a  partner 
with  Marsh;  that  the  indebt^ness  for  which  the  note  was  given  was  incurred, 
in  the  name  of  Brown  &  Marsh,  and  the  purchases  were  sometimes  made  by 
one  and  sometimes  by  the  other.  It  is  further  shown  that  the  business  was 
conducted  by  them  as  partners;  that  the  production  in  oil  was  applied  to  the 
firm  debts, — debts  in  connection  with  the  Cornen  lease, — and  that  they  were 
sued  in  the  firm  name  of  Brown  &  Marsh  for  debts  arising  out  of  the  same, 
lease,  and  that  the  process  was  served  in  this  form  without  objection  of  either. 
There  is  abundant  evidence  upon  which  the  facts  found  by  the  court  might 
have  been  submitted  to  the  jury;  not  only  so, — it  was  clear,  consistent,  and 
wholly  uncontradicted.  It  was  not  required  of  the  defendants  to  show  by  di- 
rect and  positive  proof  the  exact  lime,  oi  by  what  means,  the  leaseholds  were 
taken  into  the  partnership,  or  to  introduce  the  precise  act  or  ceremony  by 
which  it  was  done;  it  was  sufiicient  if  from  all  the  evidence  the  fact  was 
fairly  inferable.  The  fact  that  there  is  a  partnership  may  be  established  by 
tlie  several  itdmissions  of  those  who  are  aUeged  to  compose  it,  or  by  the  ad- 
missions of  one  and  the  acts  and  declarations  of  the  others.  Reed  v.  Kramer ^ 
111  Fa.  St.  482,  5  Atl.  Rep.  237.  There  was  certainly  evidence  of  a  partner- 
ship, and  of  these  leases  having  gone  into  the  partnerahip  stock,  which  it 
would  have  been  manifest  error  for  the  conrt  to  withdraw  from  the  jury. 
The  writings  were  in  their  individual  names,  but  tlie  property  was  a  mere 
chattel,  and  if  the  parties  by  parol  associated  themselves  as  partners  for  the 
purpose  of  developing  and  operating  it  for  the  production  of  oil,  it  might 
thereby  be  converted  into  partnership  assets  for  the  payment  of  the  partner- 
ship debts.  Patterson  v  ailliman,  28  Pa.  St.  304.  The  cases  cited  by  the 
plaintiff's  counsel,  Ridgway's  Appeal,  15  Pa.  St.  177;  HolVs  Appeal,  98  Pa. 
St,  267;  and  ^hafer^s  Appeal,  106  Pa.  St.  54,  have  no  application  to  mere 
ehattel  interests  in  land,  and  are  wholly  inapplicable  to  this  case.  We  think 
the  court  was  right  in  holding  that,  under  the  evidence,  these  leaseholds  had 
been  treated  as  partnership  property,  and  were  properly  so  considered.  It  is 
clear,  too,  that  J  >M.  Brown,  according  to  his  own  testimony,  knew  Marsh 
and  Brown  to  be  operating  tlie  Cornen  leases  as  partners,  and  that  they  were 
indebted  as  partners,  not  only  to  Beecher  &  Ck)peland,  but  to  other  parties 
He  told  Marsh,  if  John  was  a  partner,  he  ought  to  have  the  property  conveyed 
to  him,  and  the  conveyance  was  made  accordingly.  Upon  this  branch  of  the 
case  the  court  says:  "Whether  the  plaintiff  actually  knew,  when  he  took  the 
transfer  of  his  brother's  interest,  that  the  relation  of  partnership  existed  be-> 
tween  his  brother  and  Marsh,  and  that  the  property  in  suit  was  partnership 
property,  does  not  appear  by  any  direct  testimony;  but  we  find  that  he  did  so 
know,  from  the  testimony  of  Marsh  and  the  cross-examination  of  the  plain- 
tiff, taken  in  connection  with  the  fact  that  he  knew,  or  ought  to  have  known, 
that  the  leases  were  but  chattels,  and  that  he  had  abundant  opportunity  to 
know  the  nature  and  character  of  the  business  in  which  Marsh  and  his 
brother  were  engaged,  and  abundant  opportunity  to  learn  the  fact  hereinbe- 
fore found,  viz.:  that  the  property  in  suit  was  the  partnership  property  of 
George  W  Marsh  and  John  A.  Brown,  and  so  used  by  them  in  carrying  on 
their  partnership  business. "  The  court  further  found  that "  in  operating  upon 
and  developing  the  premises  in  dispute  with  other  property  of  the  firm  Marsh 
and  Brown  incurred  a  partnership  debt  to  the  defendants,  M.  Beecher  and  W.* 
H.  Gopeland,  dealers  in  the  name  of  Beecher  &  Copeland,  in  hardware  and  oil- 
well  supplies,  etc.  This  indebtedness  was  incurred  in  the  firm  name  of  Mai-sh 
^  Brown,  and  was  a  partnership  debt. "  The  testimony  upon  which  this  find- 
ing is  based  has  already  been  referred  to.  It  is  immaterial  that  the  judgment 
of:  Beecher  &  Copeland  was  entered  against  Marsh  and  Brown  in  their  indi- 
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vidual  names;  if  the  debt  was  in  fact  a  partnership  debt,  Marsb^woald  not  be 
deemed  to  have  waived  his  equity  as. a  partner  by  signing  his  individual  name 
to  a  judgment  note  as  a  security  for  the  debt.  The  transfer  by  John  A.  Brown 
to  his  brother  Was  made  without  the  consent  or  even  the  knowledge  of  Marshy 
and  the  property  continued  in  the  same  Custody  and  under  the  sairie  man^e> 
ment  after  as  before.  J  M.  Brown  will  therefore,  in  the  first  instance,  be 
presumed  to  have  taken. tlxe  transfer  from  his  brother,  John  A.  Brown,  sub- 
ject to  the  payment  of  the  partnership  debts;  it  was  Marsh's  right  to  insist 
upon  this,  and  this  gives  rise  to  the  equity  of  the  partnership  creditors.  The 
case  is  similar  in  most  respects  to  Chamberlain  v.  Dow,  16  Wkly.  Notes  Cas. 
532.  The  facts  in  that  caise  run  parallel  with  the  facts  here;  precisely  the 
same  questions  of  law  are  involved.  If  that  case  was  rightly  decided  the  prin- 
ciples there  declared  must  govern  in  the  determination  of  this  case  upon  the 
questions  we  have  already  passed  upon.  There  is,  however,  another  feature 
of  this  case  to  which  we  have  not  yet  adverted.  Wolford,  who,  on  the  4th  of 
July,  1882,  at  the  instance  of  Marsh,  became  surety  in  the  judgment  of 
Beecher  &  Copeland,  on  the  11th  of  the  same  month  took  an  assignment  from 
Marsh,  inter  alia,  of  all  the  interest  in  the  Cornen  leases;  the  assignpient 
purported  to  be  on  a  sale  for  a  money  consideration.  The  plaintiff's  conten- 
tion is  that  Marsh  by  this  means  lost  his  dominion  over  the  property  and  his 
status  as  a  partner,  and  that  therefore  he  had  no  equity,  which  either  he  or 
his  creditors  through  him  could  set  up,  at  the  time  of  the  sheriff's  sale,  to 
have  the  entire  partuership  interest  sold  for  the  payment  of  the  partnership 
debts.  The  evidence  would  seem  clearly  to  establish,  however,  and  the  court 
found,  that  the  transfer  was  not  an  absolute  one;  that  it  was  given  as  a  se- 
curity or  indemnity  merely,  and  that  Wolford  never  took  possession  of  the  in- 
terest assigned,  and  never  assumed  any  mansigement  oi  direction  of  the  busi- 
ness. On  the  contrary,  the  property  continued  in  the  same  custody,  and  un- 
der the  same  management,  after  the  transfer  as  before;  the  assignment  by 
Marsh  did  not  convey  to  Wolford  the  property  of  the  firm  with  any  right  or 
dominion  over  it;  he  pledged  his  interest  as  it  might  ultimately  appear  as  an 
indemnity  merely  to  Wolford  against  loss  on  his  suretyship.  Marsh  still  re- 
tained his  interest  as  a  partner,  and  continued  to  exercise  dominion  and  con- 
trol over  the  property.  Upon  this  subject  the  testimony  is  clear,  explicit,  and 
unequivocal;  it  is  wholly  uncontradicted.  There  is  not  a  single  fact,  outside 
the  form  of  the  deed,  in  conflict  with  this  view  of  the  case,  'it  is  imma- 
terial that  the  instrument  was  not  made  in  compliance  with  the  legislation 
respecting  leasehold  mortgages.  Although  a  deed  in  fdrm,  in  effect  it  was 
only  a  pl^ge  of  Marshes  interest  as  it  might  appear  on  settlement  of  their 
accounts;  Marsh  could  not,  and  therefore  did  not,  deliver  the  possession  of  the 
^ lease,  for  it  was  a  part  of  the  firm  effects,  and  so  beyond  his  individual  con- 
trol. Under  these  circumstances,  we  think  he  did  not  part  with  his  equity, 
and  that  the  firm  creditors,  afterwards  working  out  that  equity  thiough  him, 
had  a  right  to,  and  did,  sell,  at  the  sheriff's  sale,  the  entire  title  in  the  Cornen 
leaseholds  for  the  payment  of  their  debt.  The  act  of  8th  June,  1881,  relating 
to  and  defining  defeasances,  etc.,  applies  to  deeds  for  "real  estate"  only.  As 
we  have  already  said,  the  leases  from  Cornen  conveyed  an  interest  in  land,  but 
a  chattel  interest  only;  a  lease  for  years  is  personal,  not  real,  estate;  at  the 
decease  of  the  lessee  it  passes,  not  to  the  heir,  but  to  the  administrator,  as 
personal  assets  for  the  payment  of  debts.  Upon  a  full  consideration  of  the 
whole  case»  we  are  constrained  to  say  that  the  reargument  of  this  case  has  not 
^changed  our  views  in  regard  to  it,  and  therefore  the  judgment  is  afiirmed. 
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COMFOBT  et  Ol.  f>.  MOSSBR. 

(Supreme  Court  of  PemMyVocmUu    October  1, 1888.) 

JuBT— QiTAunoATioNa— OpmioN9  Based  on  CoioffON  Ruxob. 

It  is  reyersible  error  to  refase  to  permit  a  proposed  juror  to  answer  on  the  voir 
dCre  whether  he  had  not  heard  the  merits  of  the  case  discussed,  and  whether  he  had 
not  formed  an  opinion  relative  thereto,  although  there  had  never  been  a  triaLof  the 
^  before.^ 


Error  to  coart  of  common  pleas,  Cumberland  county. 

Ejectment  by  Henry  B.  Mosser  against  John  C.  Comfort  and  Mary  A.  Com- 
fort, his  wife.  Verdict  and  judgment  for  plaintiff,  and  defendants  bring 
error. 

8.  Hepburn,  Jr.,  and  H.  8.  8tuart,  for  plaintiffs  in  error.  Louis  W.  Hall 
and  Henderson  A  Hays,  for  defendant  in  error. 

Pazson,  J  We  are  unable  to  see  upon  what  principle  the  learned  judge 
below  excluded  the  question  asked  of  the  juror  Mi*.  Klink.  We  infer,  how- 
eveft,  from  bis  opinion  overruling  the  motion  for  a  new  trial,  that  he  re- 
garded the  questions,  even  if  answered  in  the  affirmative,  as  insufficient  to 
disqualify  the  juror.  The  question  appears  to  have  been  treated  both  by 
court  and  counsel  as  if  the  juror  had  been  challenged  for  cause,  and  a  number 
of  our  cases  were  cited  to  show  that  an  opinion  foimed  by  a  juror  upon 
common  rumor  does  not  disqualify  him.  No  fault  is  found  with  these  cases. 
The  error  consists  in  their  application  to  a  different  state  of  facts.  There 
was  no  challenge  for  cause.  The  question  of  the  disqualification  of  the  juror 
was  not  reached.  The  inquiry  was  a  preliminary  one  to  ascei*taln  the  con- 
dition of  the  juror's  mind  as  to  bias  or  prejudice.  We  cannot,  of  coui-se, 
say  what  the  result  would ^lave  been  had  the  court  permitted  the  examination. 
The  question  in  itself  was  entirely  free  from  objection.  It  was  as  follows: 
"Defendants'  counsel  propose  to  ask  several  jurors,  of  whom  Mr,  Klink  is  one, 
whether  he  has  not  heard  the  merits  of  this  case  between  the  plaintiff  and  the 
defendants  discussed,  and  whether  he  has  not  formed  an  opinion  as  to  the 
merits  ot  tlie  controversy  between  the  parties  to  this  case."  The  objection  to 
this  offer  appears  to  have  been  based  principally  upon  the  fact  that,  as  there 
bad  never  been  a  previous  trial  between  the  parties  of  the  issue  involved,  the 
juror  could  only  have  formed  his  opinion  from  common  rumor.  This  objection 
was  not  well  taken.  It  raised  an  issue  that  had  not  been  reached.  The  in- 
quiry was  stopped  at  the  very  threshold,  and  the  witness  was  not  allowed  to 
state  whether  he  had  formed  an  opinion,  or  the  grounds  of  such  opinion,  if 
formed.  A  party  to  a  suit  has  a  right  to  an  impartial  jury.  Hence  it  has  al- 
ways been-  customary  to  allow  hira  to  examine  a  juror  on  his  voir  dire  as  to 
any  matter  which  may  affect  his  mind,  or  show  bias  or  prejudice.  The  re- 
sult of  such  an  investigation  may  or  may  not  amount  to  a  disqualification  of 
the  juror.  That  is  a  question  which  arises  only  upon  a  challenge  for  cause. 
The  party  has  a  right  to  such  examination  to  enable  him  to  exercise  his  per- 
emptory challenges  intelligently,  and  I  have  never  before  known  it  to  be  de- 
nied. It  was  urged,  however,  that  this  error  did  the  defendant  below  no  harm; 
that  the  juror  referred  to  did  not  sit  in  the  case.  If  we  were  satisfied  that 
no  harm  had  been  done  we  would  not  reverse  for  this  cause.  But  there  is 
nothing  in  the  paper  book  from  which  we  can  safely  draw  such  a  conclusion. 

The  remaining  assignments  of  error  are  without  merit.  Some  of  the  evi- 
dence admitted  would  perliaps  have  been  incompetent  If  the  delivery  of  the 
deed  from  John  C.  Comfort  to  Elizabeth  Comfort  had  been  established.    But 

>As  to  the  character  of  an  opinion  on  the  merits  of  the  case,  which  disqualifies  one 
from  actingas  juror,  see  Hall  v.  Com.,  (Pa.)  12  Atl.  Rep.  168,  and  note;  People  v.  Mc- 
Quade,  (N.  Y.)  18  N.  £.  Bep.  160,  and  cases  cited  in  note. 
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this  was  one  of  the  disputed  fiicts  in  this  case,  and  the  evidence  referred  to 
tended  to  rebut  the  presumption  of  a  delivery,  and  for  this  purpose  we  think 
it  was  competent.  We  are  entirely  satisfied  witli  the  way  in  which  the  case 
was  triedt  and,  but  for  the  single  error  referred  to,  it  might  have  been  af- 
firmed.   Judgment  reversed*  and  a  venire  facias  de  novo  awarded. 


on  Pa.  St  477) 

MoOlauohrt  9.  McClattghbt. 

(Supreme  Cov/rt  of  Penneyloanicu    October  1, 1888.) 

KoBTOAGSs— Rblbasb  akd  Dibcharob— CIovenakts  vob  Benefit  of  Thtbd  Pbbboks. 
A  mortf^age  to  secure  a  penal  bond  payable  to  the  mortgagee,  conditioned  for  the 
payment  of  an  annuity  to  nim  for  life,  and  at  his  death  a  simuar  annuity  to  bis  wife, 
cannot  be  released  by  the  mortgagee,  bo  far  as  the  wife's  interest  1b  concerned,  re- 
gardless of  the  consideration  for  which  the  mortgage  was  originaUy  given. 

Error  to  court  of  common  pleas,  Erie  county;  Frank  Gxtnnison,  Judge. 

Scire  facias  on  a  mortgage  by  G.  F.  McClaughry  against  B.  B.  McClaughry. 
Judgment  for  plaintiff,  and  defendant  .brings  error. 

W»  Benson^  for  plaintiff  in  error.  Q,  A.  Allen  and  X.  Rosemtoeig,  for  de- 
fendant in  error. 

Williams,  J.  There  is  but  a  single  question  presented  on  this  record.  In 
1878,  M.  M.  McClaughry  took  a  bond  and  mortgage  from  his  son,  B.  B.  Mc- 
Claughry, in  the  sum  of  SIO.OOO,  conditioned  for  the  payment  to  himself, 
during  his  natural  life,  of  the  sum  of  $400  per  annum;  and  after  bis  decease 
for  the  payment  to  his  wife,  C.  F.  McClaughry,  of  the  sum  of  $150  per  annum 
during  her  life.  In  December,  1881,  he  caused  satisfaction  to  be  entered  on 
the  mortgage,  and  in  March,  1882,  died.  The  son,  treating  the  satisfaction 
,  so  entered  as  an  extinguishment  of  the  mortgage,  declined  to  make  any  pay- 
ment to  the  widow,  and  she  thereupon  caused  the  writ  of  sd,  fa.  in  this  case 
to  be  issued  on  the  mortgage.  The  mortgagee  filed  an  afiidavit  of  defense,  in 
which  he  recited  the  giving  of  the  mortgage  to  his  father,  and  then  alleged  that 
''the  deponent  made  an  arrangement  with  bis  father,  the  mortgagee,  for  a  valu* 
able  consideration,  to  satisfy  and  extinguish  the  mortgage  above  referred  to; 
and  the  said  M.  M.  McClaughry  did  on  December  1,  1881,  satisfy  and  extin- 
guish said  mortgage,  as  fully  appears  upon  the  records. "  This  afiidavit  was 
held  to  be  insuflicient,  and  judgment  was  accordingly  entered  against  the 
mortgagor.  This  action  of  the  court  is  here  assigned  for  error,  and  the  same 
question  is  for  consideration,  viz.,  does  the  affidavit  disclose  a  defense  good 
against  C.  F.  McClaughry,  the  widow?  This  depends  upon  the  power  of  the 
mortgagee  to  release  the  mortgagor  from  the  covenant  to  pay  money  to  an- 
other. There  was  a  provision  in  the  mortgage  that,  upon  the  payment  by  the 
mortgagor  to  his  father  of  the  full  sum  of  610,000,  "there  and  from  thenceforth 
these  presents,  and  every  matter  and  thing  therein  contained,  shall  cease,  and 
be  utterly  null  and  void."  If  the  affidavit  had  contained  an  averment  that 
the  mortgagor  bad  paid  to  his  father,  in  compliance  with  this  provision,  the 
full  sum  ot  910,000.  and  that  his  father  bad  thereupon  satisfied  the  mortgage, 
a  very  different  question  would  have  been  presented.  .  The  affidavit,  however, 
does  not  rest  upon  this  provision.  On  the  contrary,  it  alleges  that  the  affiant 
**made  an  arrangement  with  his  father*'  to  satisfy  the  mortgage.  The  penal 
sum  fixed  upon  to  secure  the  payment  of  the  annu^  sums  to  the  mortgagee  and 
his.wife  was  not  paid,  and  the  sufficiency  of  the  affidavit  must  depend  on  the 
power  of  the  father  to  release  his  son  from  his  obligation  to  pay  C.  F.  Mc- 
Claughry the  annual  sum  he  had  bound  himself  by  the  terms  of  the  mortgage  to 
pay  tki)  her.  It  is  contended  that  he  had  this  power  because  he  was  the  mortgagee 
named  in  the  instrument,  while  his  wife  was  not  a  party  to  it.  But  the  con- 
clusion does  not  follow  from  the  fact  stated.  The  covenant  to  pay  C.  F.  Mc- 
Claughry after  his  death  was  not  for  his  benefit,  but  for  hers.    The  object  of  the 
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arrangement  was  to  make  provision  for  bis  last  years,  and  for  those  of  bto 
^ife.  It  is  not  important  to  inquire  whether  the  consideration  of  the  mort- 
gage was  the  conveyance  of  real  estate  by  the  father  to  the  son,  or  thesaiTen- 
der  to  him  of  personal  property.  The  moitgage  is  under  seal,  and  imports  a 
consideration  for  all  its  covenants.  Upon  a  sufficient  consideration,  there- 
fore, the  son  undertakes  to  pay  $400  per  annum  to  his  father  while  he  lives, 
and  after  his  decease  to  pay  $150  per  annum  to  his  wife.  So  much  as  was  u> 
be  paid  to  the  father  under  this  mortgage  he  could  release,  but  so  much  as  was 
payable  to  another  after  his  decease  he  had  no  power  over.  As  mortgagee, 
he  was  a  trustee  for  the  benefit  of  any  other  person  or  persons  interested  in 
the  mortgage,  and  his  name,  or  that  of  his  personal  representatives,  could  be 
used  to  enforce  payment  to  them.  So  far  as  performance  of  tiie  covenants  in 
the  mortgage  was  to  be  made  to  the  wife,  she  was  the  person  beneficially  in- 
terested, and  the  only  person  who  could  release  or  compel  performance.  This 
was  so  held  in  Peterson  v.  Lothrop,  34  Pa.  St.  223,  and  in  Roberts  v.  Hal- 
stead,  9  Pa.  St.  32.  So  far  as  the  mortgage  was  payable  to  him,  M.  M.  Mc- 
Glaughry  was  the  absolute  owner;  but,  so  far  as  it  was  payable  to  another,  he 
was  a  mere  trustee  without  interest.  His  satisfaction  of  the  moi-tgage  is 
operative  only  to  the  extent  of  his  interest,  and  all  others  interested  may  dis- 
regard the  entry  of  satisfaction,  and  proceed  by  set.  fa,  to  csdl  upon  the  mort- 
gagor for  the  performance  of  his  covenants  made  for  their  benefit  There  is 
no  hardship  in  this.  The  record  of  the  mortgage  shows  the  extent  of  the  per- 
sonal interest  of  the  mortgagee,  and  the  limits  within  which  this  release  is 
effective  to  extinguish  the  liability  of  the  mortgagor.  The  recent  case  of 
Adams  v.  Kibehn,  13  Atl.  Bep.  184,  is  cited  as  an  authority  for  a  contrary 
doctrine;  but  an  examination  of  that  case  will  show  it  to  be  in  entire  harmony 
with  the  rule  here  laid  down.  There  the  promise  was  not  under  seal,  and  the 
proofs  showed  the  consideration'to  have  moved  wholly  from  the  Weaver  Bros. . 
The  promise  was  to  pay  a  debt  for  which  the  Weaver  Bros,  remained  liable, 
and  was  for  their  benefit,  and  made  to  them.  Here  the  promise  is  under 
seal,  imputing  a  consideration  to  support  it;  is  to  pay  to  0.  P.  McClaughry 
as  an  original  undertaking  for  her  own  use;  and  to  be  payable  only  after  the 
decease  of  the  mortgagee.  There  the  right  of  action  was  in  the  promisee,  and 
not  in  his  creditor,  for  the  latter  was  a  stranger  to  the  contract,  and  the  con- 
sideration on  which  it  was  founded.  Here  the  right  of  action  is  in  the  par£y 
beneficially  interested,  because  the  instrument  imports  a  consideration,  and 
because  its  performance  depends  upon  the  survival  by  the  beneficiary  of  her 
trustee. .  The  general  principle  that  one  who  holds  a  security  in  trust  for 
others  cannot  destroy  the  interests  of  his  cestuis  que  trustent  is  too  familiar  to 
require  the  citation  of  authorities  in  its  support.  Mortgages  are  often  made 
to  one  to  secure  a  series  of  debts  in  a  prescribed  order  on  the  payment  of  bonds 
that  are  to  be  sold  in  the  market.  The  mortgagee  may  not  be  a  creditor  or 
the  holder  of  a  single  bond,  but  he  is  the  holder  of  the  mortgage  for  the  bene- 
fit of  all  who  are  interested  in  the  debts  secured  by  it.  The  mere  fact  that 
he  is  named  as  the  mortgagee  does  not  clothe  him  with  the  power  to  extinguish 
the  mortgage  regardless  of  the  rights  of  the  real  creditors  or  bondholders, 
but  makes  him  a  trustee  for  the  use  and  benefit  of  all  persons  interested  in  the 
debts  secured  thereby.  Such  was  the  position  of  M.  M.  McClaughry  as  to  all 
the  covenants  in  the  mortgage  not  personal  to  himself,  and  his  release  was 
operative  only  to  relieve  his  son  from  the  payments  to  be  made  to  himself. 
The  court  below  was  right,  therefore,  in  entering  judgment,  and  the  judg^ 
ment  is  affirmed. 
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(ia  Pa.  St.  424) 

McGahan  et  al.  v.  Whabton  et  dl.         , 
(Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

1.  Mnnss  AND  MiNiNQ— Mining  Lbasbs— Covenants— Construction. 

Where  the  lessees  of  mineral  lands  agree  to  prospect  for  ore,  and  if  snlBoient  ore 
be  found  the  royalty  shall  not  be  less  than  a  specified  sum,  and  that  failure  to  sur- 
render by  a  certain  day  shall  be  an  agreement  that  there  is  sufficient  ore  to  pay 
such  royalty,  failure  to  surrender  is  not  conclusive  of  the  sufficiency  of  the  ore,  but 
casts  upon  the  lessees  the  burden  of  proving  the  contrary. 

2.  Same — ^Abandonment— Notice— To  Attorney— Sufficienot. 

In  an  action  for  the  royalty,  there  being  testimony  that  there  was  insufficient  ore 
to  justify  any  attempt  to  mine  it,  and  that  the  premises  were  abandoned  within  the 
time  limited,  and  that  notice  of  abandonment  was  given  to  the  lessor's  attorney, 
and  the  lessor  having  admitted,  while  testifying,  that  he  had  been  informed  of  the 
notice  by  the  attorney,  his  denial  of  the  attorney's  authority  was  ImmateriaL 

8.  TrIAI>— iNSTBUOnONS. 

The  entire  covenants  in  the  lease  having  been  fairly  submitted  to  the  jury,  an  in- 
accuracy in  the  charge,  in  stating  that  there  was  no  covenant  preceding  one  named 
requiring  the  lessees  to  develop  the  ore,  was  harmless. 

Error  to  court  of  common  pleas,  Hantingdon  county;  A.  O.  Fukst,  Judge. 

Covenant  by  John  and  Thomas  S.  McCahan  against  Henry  S.  Wharton  and 
Franklin  H.  Lane  upon  a  mining  lease,  by  plaintiffs  to  defendants,  the  ma- 
terial parts  of  which  are  as  follows:  "The  parties  of  the  second  part  agree  to. 
push  on  and  prosecute  vigorously  the  work  of  digging  and  prospecting  for 
iron  ore  on  the  above-mentioned  premises,  and  just  as  soon  as  iron  ore  is  found 
in  suiiicient  quantities  to  justify  the  shipping  of  the  same,  then  the  parties  of 
the  second  part  agree  to  work  the  said  mines  to  their  utmost  capacity,  and 
♦  *  *  to  pay  to  the  said  John  McCahan  and  Thomas  S.  McCahan  *  ♦  * 
the  sum  of  50  cents  per  ton,  for  each  and  every  ton  of  iron  ore  mined  and 
shipped  from  the  above-mentioned  premises;  *  *  ♦  and  the  said  parties 
of  the  second  part  further  agree  *  *  *  to  thoroughly  develop  the  iron  ore 
deposits  on  the  above-described  premises,  and,  in  case  sufficient  iron  ore  be 
found,  that  then  tjie  mining  and  shipments  of  iron  ore  shall  not  be  less  than 
2,500  tons  per  year;  and  that  the  royalty,  if  sufficient  iron  ore  be  found,  shall 
in  no  event  be  less  than  Sl,200  for  each  and  every  year  during  the  contin- 
uance of  this  agreement.  *  ♦  *  And  it  is  further  understood  and  agreed 
that  if  the  parties  of  the  second  part  do  not  quit  possession  of  said  premises, 
and  surrender  and  give  up  all  interest  they  may  have  in  this  lease  on  or  before 
the  1st  day  of  July,  A.  D.  1884,  the  very  act  of  their  refusing  or  neglecting  to 
quit  possession,  and  surrender  this  lease,  is  hereby  agreed  on  their  part  that 
there  is  a  sufficient  quantity  of  iron  ore  on  said  property  to  pay  the  royalty  of 
$1,200  on  the  1st  day  of  February,  A.  B.  1885.  *  *  *"  The  action  is 
brought  for  the  last-mentioned  J$i,200,  with  interest  from  February  1,  1885. 
Judgment  was  entered  on  a  verdict  for  defendants,  and  plaintiffs  bring  error. 

Petrikin  &  McNeil,  for  plaintiffs  in  error.  i2.  M.  Speer  and  /.  H.  Simpson, 
for  defendants  in  error. 

Paxson,  J.  We  are  asked  not  only  to  reverse  this  case  without  a  venire, 
but  also  to  enter  a  judgment  for  the  plaintiffs.  Just  how  we  are  to  do  this, 
in  view  of  the  fact  that  there  was  a  verdict  for  the  defendants  below,  we  are 
not  informed.  There  is  the  further  difficulty  that  this  was  an  action  of  cove- 
nant, and  the  narr.  is  not  printed  in  the  paper  book  of  plaintiffs  in  error,  as  re- 
quired by  the  rules  of  court.  We  do  not  know,  therefore,  with  any  certainty, 
what  breaches  of  covenant  were  assigned,  nor  what  the  issue  was  in  the  court 
iaelow.  We  might  guess  at  it,  but  that  is  not  our  province.  We  would  hes- 
itate to  reverse  a  case  so  defectively  presented,  and  might  well  affirm  the  judg- 
ment for  this  reason.  A  careful  examination  of  it  as  presented,  however,  fails 
to  disclose  any  substantial  error.  It  is  true  the  learned  judge  below  fell  into 
a  slight  inaccuracy  in  that  portion  of  his  charge  in  which  he  said  that  "no 
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other  covenant  preceding  this  one  required  them  to  develop  the  iron  ore.** 
This,  however,  was  entirely  harmless,  as  the  entire  covenants  in  the  lease  were 
submitted  to  the  Jury  in  a  manner  free  from  objection.  If  the  defendants*  wit- 
nesses are  to  be  believed,  there  was  not  ore  enough  on  the  property  to  justify 
the  defendants  in  expending  any  money  upon  it.  There  was  also  evidence 
that  within  the  time  limited  the  defendants  abandoned  the  property,  and  so 
notified  the  plaintiffs.  It  was  immaterial  that  the  notice  was  given  to  the  at- 
torneys of  plaintiffs,  as  one  of  the  plaintiffs  admitted  when  upon  the  wit- 
ness stand  that  he  had  been  informed  of  the  notice  by  the  attorney  in  question. 
Under  these  circumstances,  no  question  of  the  authority  of  the  attorney  arises, 
and  the  plaintiffs*  repudiation  of  it  amounts  to  nothing.  Nor  do  we  think  the 
court  committed  any  error  in  its  construction  of  that  part  of  the  agreement 
which  refers  to  the  failure  to  give  up  possession  of  the  premises  by  July  1, 
1884,  as  evidence  that  there  was  sutlicieut  ore  on  the  premises  to  pay  the  roy- 
alty. The  learned  judge  held  this  not  to  be  conci  usi  ve,  but  an  admission  which 
threw  the  burden  of  proof  upon  the  defendants  to  show  that  there  was  not  ore 
there  in  paying  quantities.  The  defendants  assumed  this  burden,  and  suc- 
ceeded in  qonvincing  the  jury  that  the  ore  was  not  there.  And  if  it  was  not 
there  the  plaintiffs  could  not  be  required  to  pay  the  royalty,  under  Muhlen- 
berg V.  Henning,  116  Pa.  St.  138,  9  Atl.  Hep.  144,  and  other  cases  there  cited. 
Judgment  affirmed. 

aa  Pa,  St  822)  — . 

Appeal  of  HOLLENBACK. 
{Supreme  Court  of  PennayVoania.    October  1, 1888.) 

1.  Equitt— Refobmation  of  Instbumbnts—Mistakr— Evidence— Suffioibwot. 

In  a  suit  to  reform  a  deed  conveying  a  life-estAte  to  a  truBtee,  so  as  to  make  it  con- 
vey the  fee,  the  deed  having  been  given  in  execution  of  a  contract  in  settlement  of 
an  ejectment  between  the  grantor  and  H.,  now  deceased,  it  appeared  that  the  deed 
before  execution  was  in  H'b  possession  for  several  weeks,  and  was  submitted  to 
able  counsel  also  deceased ;  and  that  in  a  previous  bill,  in  wzxich  H.  was  plaintiff,  it 
was  averred  that  the  grantor  always  refused  to  convey  a  fee,  and  did  not  consider 
himself  bound  to  do  so  by  the  agreement;  and  the  same  averment  was  contained  in 
the  answer  of  the  grantor  in  the  present  suit.  The  trustee  testified  that  he  never 
heard  any  question  about  the  quantity  of  the  estate  conveyed  until  a  biU  was  drawn. 
Heldj  that  there  was  no  sufficient  evidence  of  mistake.^ 

9.  Same— Pleading— Bill. 

The  bill  for  reformation  must  aver  either  fraud,  accident,  or  mistake,  or  drcnm- 
stances  from  which  fraud  or  mistake  are  necessarily  implied. 

Appeal  from  court  of  common  pleas,  Luzerne  county;  Chables  £.  Ricb; 
Judge. 

Bill  by  John  T.  Doyle  against  John  Welles  Hollenback  and  Edwin  8.  Osborne, 
for  a  reformation  of  a  deed  by  Hollenback  to  Osborne,  as  trustee  for.  John 
Matthias  Hollenback  and  Emily  A.  and  Catherine  E.  Hollenback,  John  M.'8 
minor  children,  so  as  to  make  it  convey  the  fee  instead  of  a  life-estate.  The 
deed  was  given  in  execution  of  a  contract  in  settlement  of  an  ejectment  be* 
tween  John  M.  and  John  W.  Hollenback.  John  Matthias  and  Catherine  £. 
Hollenback  are  dead,  and  plaintiff  is  the  surviving  husband  of  the  latter.  The 
trustee  testiQed  that  he  never  heard  any  question  about  the  extent  of  the  In- 
terest conveyed  in  the  deed  until  about  the  time  of  a  bill  in  equity.  A  decree 
was  rendered  for  plaintiff,  and  defendants  appeal. 

J,  Vaughan  Darling  and  E.  W.  Palmer,  for  appellants.  X.  H.  Bennett^ 
John  McQahrenp  Qarrick  M,  Harding,  and  H,  if.  Hoyit  for  appellee. 

Paxsok,  J.  This  case  can  be  briefly  disposed  of  notwithstanding  the  vo- 
luminous character  of  the  record.    It  is  sufficient  to  state  our  conclusion  with- 

'In  general  as  to  when  equity  will  reform  a  written  instrument  on  theground  of  mis- 
take, see  Turner  v.  Shaw,  (Mo.)  8  S.  W.  Rep.  897,  and  note;  Dyar  v.  Walton,  (Ga.)  7 
8.  E.  Rep.  220,  and  note;  Powell  v.  Heisler,  (Or.)  19  Pac  Rep.  109,  aad  note. 


Digitized  by 


Google 


Pa.]  APPBAL  OF  fiOLLS19BACK«  617 

out  an  extended  diseugsion.  The  main  object  of  the  bill  was  to  reform  the 
deed  from  John  Welles  Hollenback  to  Edwin  S.  Osborne*  trustee*  dated  Au- 
gust 30, 1878.  With  the  failure  to  sustain  this  branch  of  the  case  the  other 
prayers  for  relief  necessarilj  fall.  It  is  a  familiar  rule  in  equity  that  a  deed 
can  only  be  reformed  for  fraud,  accident,  or  mistake.  There  is  not,  within 
the  four  corners  of  tbis  bill,  an  averment  that  there  was  either  fraud,  acci- 
dent, or  mistake  in  the  making  of  this  deed,  nor  anything  approaching  it. 
Upon  this  point  the  master  says:  "It  is  not  necessary  that  fraud  or  mistake 
should  be  alleged  in  todidem  verbis.  The  charge  may  be  substantially  made 
by  stating  the  facts  from  which  the  fraud  or  mistake  would  be  necessarily 
implied."  Citing  Grove  v.  Jitntch,  26  Md.  867.  and  Railroad  Co.  v.  Stewart, 
18  K.  J.  Eq.  489.  If  we  concede  the  correctness  of  this  position,  it  does  not 
help  the  case.  There  are  no  facts  stated  from  which  the  fraud  or  mistake 
can  be  n<  cessarily  implied.  They  are  at  best  weak  and  inconclusive,  and  it 
cannot  be  truly  said  that  the  facts  stated  in  the  bill  necessarily  imply  tliat  John 
Welles  Hollenback  intended  to  convey  a  fee,  and  his  omission  to  do  so  was 
the  result  of  a  mutual  mistake.  This  defect  in  the  bill  was  taken  advant^ige 
of  by  demurrer,  which  the  couri  below  overruled.  We  are  of  opinion  that  tills 
was  error,  and  that  the  d^endanta  below  were  entitled  to  judgment  upon  the 
demurrer. 

If,  however,  we  treat  the  bill  as  amended,  and  the  necessary  averments 
added,  the  plaintiffs  would  be  in  no  better  position,  for  the  reason  that  the 
case  fails  utterly  upon  the  proofs.  The  agreement  of  May  16,  1878,  was  en- 
tered intoinsettlementof  a  pending  action  of  ejectment  in  whiih  John  Matthias 
Hollenback  was  plaintiff  and  John  Welles  UoUenback,  defendant.  This 
agreement  was  executory;  and,  when  the  parties  came  to  consummate  it, 
they  had  the  right  to  make  any  modification  of  it  they  saw  proper.  At  that 
time  it  concerned  no  one  but  the  contracting  parties,  and  was  absolutely 
within  their  control.  The  deed  from  John  Welles  Hollenback  to  Osborne, 
trustee,  was  made  and  delivered  in  pursuance  of  the  agreement  of  May  16, 
1878,  and  incompliance  therewith.  It  was  accepted  by  the  grantees;  and 
we  must  presume,  in  the  absence  of  clear  proof  to  the  contrary,  that  the 
agreement  was  merged  in  the  deed.  This  transaction  was  not  done  hastily, 
nor  m  a  corner.  On  the  contrary,  the  deed  was  submitted  to  learned  coun- 
sel, and  was  in  the  hands  of  John  Matthias  Hollenback  for  weeks  for  exabfi- 
ination  prior  to  its  execution  and  delivery.  It  passed  through  the  hands  of 
such  eminent  lawyers  as  John  W.  Maynard  and  George  W.  Woodward,  of 
counsel  for  the  respective  parties.  There  was,  therefore,  every  opportunity 
for  scrutiny,  and  literally  no  room  for  a  mistake.  Under  such  circumstances, 
after  the  death  of  one  of  the  parties  had  sealed  the  lips  of  the  other,  and  the 
death  likewise  of  each  of  the  distinguished  counsel  named,  it  would  require 
evidence  of  the  clearest  and  most  reliable  character  to  move  a  chancellor  to 
reform  the  deed.  We  have  looked  through  the  evidence  in  vain  for  anything 
upon  which  we  could  sustain  this  decree.  The  defendant  John  Welles  Hol- 
lenback answers  the  bill  most  pointedly  that  there  was  no  mistake;  that  he 
always  claimed  that  the  agreement  of  May,  1878,  was  intended  to  pass  a  life- 
estate  only;  and  that  he  refused  to  convey  more  than  such  life-estate.  In 
order  that  there  may  be  no  mistake  upon  this  point,  I  quote  the  following 
extract  from  his  answer;  "When  the  conveyance  in  execution  on  my  part 
of  that  agreement  came  to  be  prepared,  it  was  drawn  so  as  to  convey  such  life- 
estate  only  Insisting  that  this  was  the  intention  as  well  as  the  legal  con- 
struction of  the  said  agreement  of  May  16,  1878,  and  refusing  to  convey  an 
estate  in  fee-simple,  I  executed  and  delivered  the  deed  mentioned  in  said  sec- 
tion, the  80th  day  of  August,  1878,  to  the  said  John  Matthias  Hollenback,  who 
retained  the  same  for  a  long  period  of  time,  (and  as  I  am  advised  submitted 
it  to  his  counsel  for  their  opinion,)  and,  with  full  knowledge  of  the  legal  ef- 
fect of  the  said  deed,  accepted  the  said  deed,  and  executed  and  delivered  tome 
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his  deed  of  release,  dated  and  acknowledged  October  24,  1878,  and  sobse- 
qnently,  to- wit,  on  the  17th  of  Decenber,  1873,  caused  all  the  said  instruments 
to  be  recorded.  '* 

Under  the  well-settled  rule  in  equity  this  averment  of  the  answer  must 
stand  until  oYercome  by  the  oath  of  two  witnesses,  or  the  oath  of  one  witness 
and  circumstances  which  are  the  equivalent  of  the  oath  of  another  witness. 
The  learned  master  and  the  court  below  were  of  opinion  that  there  was  suf- 
ficient evidence  to  comply  with  the  rule  in  equity,  and  overcome  the  answer. 
Upon  this  point  we  cannot  agree  with  them.  Without  going  into  prolix  de- 
tails, it  is  sufficient  to  say  that  we  do  not  regard  the  testimony  of  Mr.  Osborne 
as  essentially  contradicting  the  answer,  while  the  circumstances  relied  uponi 
for  that  purpose  are  weak  and  inconclusive,  and  do  not,  in  our  judgment* 
warrant  the  conclusions  drawn  from  them  by  the  master  and  the  court  below. 
In  addition,  we  have  the  fact  upon  this  record  that  in  1882,  and  prior  to  the 
filing  of  the  prespnt  bill,  a  bill  was  filed  against  the  defendant  John  Welles 
Hollenback,  to  which  John  Matthias  Hollenback  and  the  present  plaintiff  were 
pai*ties  plaintiff,  in  which  it  was  distinctly  asserted  and  averred,  not  that  there 
was  a  mutual  mistake  as  to  the  amount  of  estate  conveyed  by  this  deed,  but 
that  John  Welles  Hollenback  had  always  refused  to  convey  jin  estate  in  fee  to 
the  trustee,  and  had  claimed  by  the  agreement  that  he  was  only  bound  to  convey 
life-estates.  This  bill  was  demurred  to,  aud  the  demurrer  sustained,  with 
leave  to  amend  the  bill.  It  was  never  amended,  but  subsequently  dismissed, 
upon  the  application  of  the  plaintiff  Doyle,  who  is  also  the  plaintiff  in  this  bill; 
the  court  refusing  to  add  the  words,  "without  prejudice,"  to  the  order  of  dis- 
missal. The  defendant  contends  that  the  dismissal  of  that  bill  is  a  bar  to  this 
proceeding,  but  we  are  not  disposed  to  regard  it  as  an  estoppel.  It  is,  how- 
ever, important,  as  showing  that  neither  the  plaintiff,  nor  John  Matthias 
Hollenback,  the  other  party  to  this  agreement  of  1873,  asserted  or  claimed,  in 
1882,  that  there  was  a  mistake  in  the  deed.  On  the  contrary,  the  bill  asserted 
just  what  John  Welles  Hollenback  sets  up  in  his  answer,  viz.,  that  he  had 
always  refused  to  convey  a  fee,  and  that  he  did  not  consider  himself  bouLd 
to  do  so  under  the  agreement.  Thus  we  have  both  parties  disclaiming  any 
mistake;  and  under  such  circumstances  it  is  idle  for  this  plaintiff,  a  stranger 
to  that  transaction,  to  attempt  to  do  so.  The  decree  is  reversed,  and  the  bill 
dismissed,  at  the  costs  of  the  appellee. 


(122  Pa,  St.  210) 

Berry  et  al.  v,  Watson  et  ah 
{Supreme  Court  of  PermaylvanUi,    October  S,  1888.) 
1.  BoDNDABiBS— Evidence— Location  op  Corners— Question  for  Jurt. 

In  a  controversy  as  to  the  boundary  between  two  blocks  surveyed  in  1794,  one  west 
of  the  other,  it  appeared  that  tt^e  north  lines  were  run  west  and  east  from  district 
and  ftubdistrict  lines  ten  miles  apart,  bnt  they  did  not  meet,  and  two  trees  were 
marked  as  comers.  It  was  shown  that  a  line  was  run  south  from  tbo  western  tree 
in  17d4,  but  no  line  was  run  south  from  the  eastern  tree.  The  warrant  for  eaoh  block 
called  for  the  other  as  an  adjoinder.  The  eastern  tree  was  admitted  to  be  the  com- 
mon corner  of  the  two  blocks  north  of  the  two  in  question.  Held^  that  it  was  for 
the  jury  to  decide  which  tree  was  the  common  corner,  and  it  was  error  to  charge 
peremptorily  that  the  eastern  tree  was  the  comer. 
8.  Same— Prima  Facie  Evidence. 

The  well-marked  line  mn  south  from  the  western  tree,  corresponding  in  age  and 
course  to  the  return  of  survey,  was  prima  facie  the  boundary  between  the  two 
blocks. 

'    Error  to  court  of  common  pleas,  Warren  county;  H.  H.  Cummin,  Judge. 

Ejectment  by  Peter  Berry,  J.  M.  Clapp,  W.  T.  Scheide,  J  L.  Graudin.and  E.  B. 
Grandin,  against  L.  F.Watson,  John  S.  Davis,  Michael  Murphy,  and  John  Galey. 
'Judgment  was  entered  on  a  verdict  for  defendants,  and  plaintiffs  bring  error. 
TThe  following  are  the  second,  sixth,  and  seventh  assig^nments  of  error  men- 
tioned in  the  opinion:    Second,  In  affirming  defendants'  foarth  point,  that 
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"there  is  no  evidence  that  the  line  upon  the  ground  olsaimed  t>y  the  plaintiffs  as 
the  division  line  between  warrants  Nos.  4,8ll  and  3, 138  was  made  by  the  suiv 
veyor  as  thedivisioq  line  between  the  said  warrants  No.  4,821  and  No.  3,133.'^ 
Sixth.  In  charging  the  jury  that  'Mf  you  cannot  otherwise  determine  the  ques<* 
tion  submitted  to  you,  and  are  compelled  to  look  to  the  calls  alone,  it  will  not 
be  a  difficult  question  for  you  to  solve.  It  seems  to  me,  if  this  question  is  to 
be  determined  alone  by  the  calls  as  found  in  the  returns  of  survey,  and  the  cer- 
tified connected  drafts,  you  will  find  that  the  north-western  corner  of  4,821 
is  the  common  corner  of  the  four  tracts,>-^,142,  4,792,  and  3,133,  and  4,821; 
and,  if  you  so  find,  your  verdict  will  be  for  the  defendants."  Seventh.  In  re- 
fusing plaintiffs'  third  point,  that,  '*  there  being  undisputed  lines  upon  the 
ground  to  the  north  and  west  of  tract  No.  4,821,  answering  to  the  return  of 
survey  in  respect  to  age  and  courses,  and  no  other  lines  being  found  upon  the 
same  sides  of  the  tract  to  which  the  return  can  be  referred,  the  return  will  be 
presumed  to  have  been  made  with  respect  to  such  lines. " 

Brown  <&  Stone,  Johnson,  Lindsay  (&  Farmlee,  John  IT.  Orvis,  and  C,  Hey- 
drick,  for  plaintiffs  in  error.  X.  R,  Freeman,  D,  I.  Ball,  M.  F.  Elliott,  and 
C.  H.  Noyes,  for  defendants  in  error. 

Williams,  J  The  plaintiffs  are  the  owners  of  warrant  No.  4,821.  The 
defendants  have  title  to  No.  8,183.  Both  tracts  were  surveyed  for  the  Hol- 
land Land  Company,  and  are  a  part  of  a  large  block  of  surveys  made  for  that 
company  by  John  Brodhead,  deputy-surveyor  The  question  is  one  of  bound- 
ary, and  depends  primarily  on  the  lines  of  the  block  to  which  these  surveys 
belong.  The  warrants  for  tho  Holland  Land  Company  were  issued  in  Janu- 
«ary,  1794,  came  into  the  hands  of  Brodhead  in  May  of  the  same  year,  and  were 
located  on  the  ground  soon  after  in  a  single  block.  The  district  line  and  the 
subdistrict  line,  parallel  with  and  ten  miles  w^est  of  it,  were  adopted  as  the 
eastern  and  western  boundaries  of  the  block.  The  land  intermediate  these 
lines  was  appropriated  by  running  east  from  the  subdistrict  line  five  miles, 
the  length  of  five  tracts ;  then  turning  south  the  breadth  of  two  tracts,  and 
then  returning  west  to  the  subdistrict  line,  inclosing  ten  tracts,  then  going 
south  the  breadth  of  two  tracts,  and  again  turning  east  five  miles,  south  across 
two  tracts,  and  west  to  the  subdistrict  line,  inclosing  another  interior  block  of 
ten  blocks;  and  so  on,  as  he  went  south.  In  like  manner  the  surveyor  ran 
west  from  the  district  line  fiwe  miles,  north  the  breadth  of  two  tracts;  then,  re- 
turning to  the  district  line,  inclosed  ten  tracts;  and  so  on,  as  he  went  north 
along  the  district  line.  No.  3,133  is  the  north-eastern  tract  of  an  interior 
block  resting  on  the  subdistrict  line.  No.  4,821  is  the  north-western  tract  of 
the  opposite  interior  block  resting  on  the  district  line.  They  adjoin,  and  in 
the  returns  of  survey  each  calls  for  the  other  as  an  adjoinder.  But  the  north 
line  of  the  interior  block  to  widch  3,133  origmally  belonged  turns  south  at  a 
chestnut  corner  This  corner  is  on  the  ground,  and  marked  as  a  corner  on 
four  sides.  The  north  line  of  the  block  to  which  4,821  belongs  turns  north 
at  a  chestnut  corner.  This  is  also  found  upon  the  ground  marked  on  the 
east,  west,  and  north,  and  an  original  line  extending  north  from  it.  The  lat- 
ter of  these  chestnut  corners  is  about  20  rods  east  of  the  other,  and  about  three 
rods  further  north.  It  is  quite  evident  that  the  surveyor,  failing  to  find  the 
chestnut  he  had  first  marked  ,when  he  ran  out  his  distance  going  west  from 
the  dLitiict  line,  marked  another  on  three  sides,  so  as  to  make  it  a  common 
corner  of  the  tracts  north  of  the  east  and  west  lines,  and  then  turned  norths 
The  strip  of  land  having  the  eastern  chestnut  as  its  north-east  corner,  and  the 
western  chestnut  as  its  north-west  corner,  and- extending  south  along  the  line 
which  runs  south  from  the  western  chestnut,  is  the  subject  of  this  controversy. 
If  the  question  depended  simply  upon  the  lines  of  the  Brodhead  survey,  it 
would  be  easy  of  solution.  The  foot-marks  of  the  surveyor  are  readily  fol- 
lowed.   The  western  chestnut  marked  as  a  corner  for  the  tracts  on  the  south, 
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with  an  original  line  extending  south  from  it,  would  fix  the  north-east  cor- 
ner and  the  east  line  of  3,133  beyond  qaestion.  But  in  February,  1794,  100 
warrants  for  1,000  acres  each  were  issued  to  George  Mead,  warrantee.  These 
warrants  were  put  in  the  hands  of  Williams,  then  deputy-surveyor  of  the  dis- 
trict, and  he  proceeded  to  locate  them  in  a  large  block,  with  lines  of  45  degrees. 
In  May,  1704,  Wilson,  the  agent  of  the  Holland  Land  Company,  filed  a  caveat 
against  the  acceptance  of  tliese  surveys;  and  at  about  the  same  time  Williams 
ceased  to  be  depuiy-surveyor,  and  John  Brodhead  was  appointed  in  his  place. 
The  warrants  of  the  Holland  Company  were  then  put  in  the  hands  of  Brod- 
head, who  proceeded  to  locate  them  in  the  manner  already  described.  In  mak< 
ing  his  surveys,  he  paid  no  attention  to  the  work  done  by  his  predecessor  in 
the  location  of  the  Mead  warrants,  but  overlapped  it  many  thousand  acres. 
In  April,  1796,  the  proceedings  upon  the  caveat  ended  in  a  compromise,  by  the 
terms  of  which  the  caveat  was  withdrawn  as  to  all  the  Mead  warrants  except 
26,  and  as  to  these  Mead  relinquished  all  claim  to  the  land  covered  by  them. 
These  warrants  lay  along  the  north-eastern  edge  of  the  interference ;  and 
Mead's  withdrawal  of  claim  under  them,  and  the  withdrawal  of  the  eaveatby 
Wilson,  left  the  remainder  of  each  block  in  compact  form,  with  a  45  deg.  line 
as  the  boundary  between  them.  This  line  cut  diagonally  through  many  of  the 
Brodhead  surv^s,  leaving  a  part  of  each  to  fail  within  the  lines  of  the  Mead 
warrants,  and  an  irregularly  shaped  part  remaining  on  the  Holland  Company's 
side  of  the  division  line.  These  fragments  of  surveys  were,  after  the  com* 
promise,  continued  by  Brodhead  in  such  manner  as  to  inclose  as  nearly  as 
practicable  the  amount  of  land  in  each  tract  that  the  warrant  authorized;  and 
the  body  of  surveys  was  then  returned  in  October,  1796,  as  having  been  made 
in  1794,  the  time  when  the  work  relating  to  this  block  was  actually  done  upon  * 
the  ground.  The  theory  of  the  plaintiff  was  that,  in  making  the  combination 
of  fragments  of  surveys,  Brodhead  hnd  adhered  to  his  original  lines  as  run  and 
marked  in  1794;  and  that  3.133  was  therefore  bounded  on  the  east  by  the  marked 
line  running  south  from  the  western  chestnut.  The  theory  of  the  defendants 
was  that,  in  co  verin«  the  irregular  serrated  strips  between  the  boundary  line  and 
the  unbroken  parallelogram  of  the  Holland  Company's  block,  Brodhead  had 
found  it  necessary  to  depart  from  the  original  lines  in  several  places,  including 
the  division  line  now  in  controversy;  and  had  adopted  for  the  nortli-east  corner 
of  3,133,  as  plotted  by  him,  the  south- west  corner  of  4,792.  Whether  this 
was  so  or  not  was  the  controlling  question  in  the  case.  But  the  defendants 
went  further  in  their  i)oints,  and  asked  the  court  to  instruct  tlie  jury  as  fol- 
lows. ** Fourth,  There  is  no  evidence  that  the  line  upon  the  ground  claimed 
by  the  plaintiffs  as  the  division  line  between  warrants  Nos.  4,821  Hud  3,133 
was  made  by  the  surveyor  as  tlie  division  between  the  said  warrants."  This 
point  was  affirmed  without  comment  or  explanation.  The  jury  was  bound 
by  this  instruction,  and  we  do  not  see  that  anything  was  left  for  their  deter- 
mination that  was  necessary  to  a  verdict.  The  plaintiffs  must  show  that  the 
land  claimed  was  within  their  warrant,  or  they  could  not  i-ecover.  If,  when 
their  case  closed,  there  was  no  evidence  to  show  that  the  line  claimed  by  them 
as  their  western  boundary  was  run  as  such,  then  clearly  they  had  not  inclosed 
the  land  in  controversy,  and  were  not  entitled  to  a  verdict  for  it.  2^ or  can  this 
answer  be  sustained  on  the  assumption  that  the  compromise  line  had  made  a 
change  in  the  number  of  the  warrants  as  well  as  in  their  outlines  or  contour. 
The  line  was  run  to  separate  the  tracts  lying  on  its  opposite  sides.  They  had 
no  numbers  at  that  time,  and,  if  they  had,  a  change  of  them  subsequently 
would  be  immaterial.  The  time  was  marked  on  the  ground  as  part  of  the 
work  locating  the  interior  block  to  which  No.  3,133  belonged;  and  what  the 
deputy-surveyor  might  do  in  plotting  lines  not  so  marked,  or  in  giving  a  name 
or  a  number  to  the  tracts  at  any  time  before  returning  his  survey,  could  have 
no  effect  upon  the  lines  which  he  had  actually  run  and  marked.  When  the 
compromise  line  was  adopted,  so  many  of  the  Holland  Company's  tracts,  or 
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parts  of  tracts,  with  the  lines  peculiar  to  them,  as  fell  below  it,  were  by  the 
terms  of  the  eomi^romise  reUnqtiished  or  abandoned  to  Mead  and  his  surveys. 
So  many  of  the  tracts  or  parts  of  tracts,  with  the  lines  peculiar  to  them,  as  re- 
mained above  that  boundary,  were  unaffect^  by  it;  except  that  surch  tracts 
as  were  cut  through  lost  so  much  of  their  territory  and  lines  as  fell  below  that 
line.  Both  3,188  and  4,821  were  cut  through  by  the  compromise  line,  and 
lost  part  of  their  original  territory  and  lines  thereby.  A  change  in  shape  on 
that  side  of  each  became  necessary  in  order  to  conform  to  the  Mead  line, — a 
combination  of  the  remnants  of  two  or  more  original  tracts,  in  order  to  secure 
for  each  warrant  a  suJBcient  quantity  of  land. 

The  plaintiffs  claimed  that,  except  as  to  the  new  lines  made  necessary  by 
the  change  in  form  of  these  warrants,  they  were  to  be  located  by  the  lines  of 
1794,  and  treated  as  part  of  the  block  of  the  Brodhead  surveys.  The  defend- 
ants, on  the  other  hand,  contended  that  the  tracts  between  the  Mead  line  and 
the  unbroken  tracts  of  the  Holland  Land  Company  were  plotted  into  the  irreg- 
ular space  along  the  Mead  line  after  the  compromise  had  been  effected,  in  1796, 
and  that  in  so  doing  the  original  work  on  the  ground  had  been  followed  or 
disregarded,  as  eonvenience  in  the  division  of  the  space  had  made  it  desirable. 
As  to  the  common  comer  of  8,188  and  4,821.  at  the  north  end  of  the  division 
line,  they  contended  that  both  chestnuts  bore  the  pix>per  age,  and  that  the 
calls  for  adjoinders  in  the  original  returns  of  survey  showed  that  the  eastern 
chestnut  had  been  adopted  by  the  deputy-surveyor.  The  question  for  the 
court  and  jury  was  whether  there  was  such  evidence  of  the  adoption  of  the 
eastern  chestnut  as  to  overcome  the  presumption  arising  from  the  line  on  the 
ground  running  south  from  the  western  chestnut.  If  there  was  not,  then  the 
plaintiffs  were  entitled  to  recover.  But  the  fourth  point,  and  its  affirmance 
by  the  court,  took  this  question  out  of  the  case;  for  the  jury  was  told  that 
there  was  no  evidence  that  the  line  depended  on  by  the  plaintiffs  was  ever  run 
as  the  division  line  between  the  warrants.  If  this  was  so,  there  being  no 
other  line  on  the  ground,  then  the  plaintiffs  had  failed  to  close  their  survey, 
or  to  inclose  in  any  manner  the  land  in  controversy.  It  was  of  no  conse- 
qaence,  therefore,  whether  the  defendants'  theory  as  to  the  adoption  of  the 
eastern  chestnut  was  correct  or  not ;  since  the  line  relied  on  by  the  plaintiffs 
was  found  to  be  wholly  unsupported  by  the  evidence,  and  could  not  sustain  a 
verdict  in  their  favor.  But  this  answer  overlooks  what  seems  to  us  strong 
and  pertinent  evidence  tending  to  show  that  the  line  on  the  ground  was  run 
by  the  surveyor  as  the  division  line  between  these  surveys.  The  White  Oak 
in  the  angle  of  the  north  line  of  8,138  was  conceded  to  be  an  original  corner 
of  the  survey.  An  original  line  ran  east  from  it  to  the  western  chestnut,  and 
ended  there.  The  chestnut  was  marked  as  a  comer  on  four  sides,  and  from 
its  south  side  an  original  line  ran  to  and  far  Into  the  Mead  lands.  These 
facts,  together  with  the  connection  between  this  work  and  the  other  lines  of  the 
Brodhead  block,  and  the  correspondence  of  the  work  on  the  ground  with  the 
returns  of  the  deputy-surveyor,  should  have  gone  to  the  jury,  instead  of  be- 
ing in  effect  withdrawn  from  them,  and  they  should  have  been  left  at  liberty 
to  find  from  this  evidence  that  the  line  on  the  ground  was  run  and  marked  as 
the  division  line  between  these  tracts,  and  was  the  line  by  which  the  rights 
of  the  parties  were  now  to  be  settled.  It  is  true  the  court  refused,  in  answer 
to  the  fifth  and  sixth  points,  to  take  the  case  frou}  the  jury*  and  submitted  to 
them  the  question  as  to  which  of  these  chestnuts  was  the  true  north-east  cor- 
ner of  8,188;  but  what  was  there  left  from  which  the  jury  could  determine 
this  question?  The  original  line  having  been  discredited,  and  taken  froih 
them,  there  remained  only  the  calls  for  adjoinders,  and  the  measurements  of 
the  east  and  west  lines,  from  which  the  question  of  the  adoption  of  one  of  these 
chestnuts  as  the  common  corner  of  the  warrants  could  be  determined.  This 
the  learned  judge  saw,  and,  in  directing  their  attention  to  this  part  of  thetes- 
timony»  expressed  his  own  opinion  of  its  force  in  a  way  that  must  have  been 
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con(FaQlDgjbo.thQi^/  'Hesai^:..''!!  seemsto  me^  if  this*  qneii(ion:is  to.l^eder^ 
termined  by  the  CiiUs  aioqe.  as  found  in  the  returns  of  survey  s^nd  the  certi- 
fied connected  drafts,  jou  will  And.  that  the  north-western  opmer  of  4,821  is 
the  common  corner  of  the  four  tracts  3,142,  4,792,  and  3,138,  and  4,821 ;  and, 
if  you  so  find,  your  verdict  will  be  for  the  defendants."  The  plaintiffs  have 
substantial  grounds  fox  complaining  at  this  mode  of  submitting  their  cas^  to 
the  jury.  It  overlooked  the  presumption  arising. from  the  fact  that  the  work 
on  the  ground  corresponded  with  the  return  of  survey  in  age,  and  with  the 
other  lines  of  the  block  of  which  these  w:arrants  were  part.  It  withdrew  the . 
western  chestnut,  and  the  line  south  from  it,  from  the  attention  of  the  jury,  by 
the  instruction  that  there  was  no  evidence  to  show  that  it  was  the  same  as  the 
line  of  these  warrants.  It  submitted  the  question  of  the  true  location  of  the 
common  corner  upon  the.  evidence  afforded  by  the  calls  and  the  measurements, 
and  it  gave  the  jury  the  benefit  of  the  opinion  of  the  court  that  from  this  evi- 
dence they  would  conclude  that  the  eastern  chestnut  was  the  true  north-east 
corner  of  3,133.  How  much  was  left  of  their  case  when  the  jury  retired  to 
consider  their  verdict  it  is  not  easy  to  see. 

The  se<;oDd  £uid  sixth  assignments  of  error  are  sustained.  The  seventh 
must  also  be  sustained.  The  presumption  to  which  it  relates  is  not  conclu- 
sive, but  it  is  certainly  prima  facie ;  and  the  proof  of  the  existence  of  a  well- 
marked  line  on  the  ground  in  a  place  corresponding  fairly  with  the  return  of. 
survey,  and  bearing  the  proper  age,  with  living  corners.of  the  timber  ealled> 
for,  makes  a  case  of  location  in  the  first  instance,  and  puts  him  who  denies, 
the  applicability  of  such  a  line  to  the  land  in  controversy  upon  a  showing  of 
the  facts  and  circumstances  by  which  the  presumption  is  to  be  rebutted.  The 
rebutting  evidence  is,  under  proper  directions,  to  be  submitted  to  the  jury; 
but  the  presumption  stands  until  it  is  fairly  overcome. 

We  take  pleasure  in  commending  the  clearness  and  completeness  with 
which  this  case  is  presented  to  us  in  the  paper  books  o^  the  learned  couYisel  for 
the  respective  parties.  Some  of  the  facts  upon  which  the  questions  were, 
raised  are  novel  and  interesting,  and  they  have  been  illustrated  by  maps  and. 
diagrams,  and  explained  by  the  printed  and  oral  arguments  in  a  manner  that, 
has  been  greatly  helpful.  It  is  to  be  regretted  that  this  protracted  litigation 
could  not  have  ended  with  the  trial  in  the  court  below,  but  we  see  nq  escape 
from  the  necessity  of  sending  it  bHck  for  a  new  trial.  Judgment  reversed, 
and  venire  facias  de  novo  awarded.   - 


(m  Pa.  SU  344) 

WoopwABD  et  al.  v.  Delaware,  L.  &  W.  B.  Co. . 

iaupreme  Court  of  Pennsyloanla.    October  1, 1888.) 

Mines  awd  Minino— Miniko  Leases— Covenants— Op  Lessor  to  Pat  Taxes. 

A  lessor's  covenant  to  pay  all  taxes  which  might  be  Imposed  on  coal  in  the  leased 
ground  is  not  affected  by  a  subsequent  decision  of  the  supreme  court  that  the  lease 
effected  a  sale  of  the  coal. 

Error  to  court  of  common  pleas,  Luzerne  county;  Samubl  S.  Dreher, 
Judge. 

Amicable  action  of  assumpsit  to  determine  the  question  of  liability  for 
payment  of  taxes  assessed  on  coal  in  leased  ground.  There  was  a  judgment 
for  defendant,  and  plaintiffs  bring  error.  Stanley  Woodward  and  others,. in 
1872,  leased  the  coal  in  certain  lands  owned  by  them  to  defendant,  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Ck)mpany,  and  the  plaintiffs  herein 
are  the  present  lessors  under  the  kase.  The  lease,  alter  requiring  the  lessee 
to  pay  all  taxes  on  the  surface  of  that  portion  of  the  land  occupied  by  them, 
and  upon  the  coal  after  it  was  mined,  provided  that  the  lessora  should  "pay 
all  taxes  imposed  upon  the  coal  in  the  ground."  In  1883  plaintiffs  conveyed 
to  defendant  the  surface  overlying  the  coal  described  in  the  lease,  but  the 
conveyauce  provided  that  it  should  in  no  way  affect  the  interest  of  the  gran- 
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toi-9  in  the  ooal,  nor  in  any  way  affecfc  the  rights  of  either  6f  the  parties  in  and 
under  tlie  provisions  of  the  lease,  but  that  tlie  same  should  remain  in  full 
force  and  effect,  so  far  ais  the  same  relates  to  the  coal  under  the  land  con- 
veyed, notwithstanding  the  conveyance  of  the  surface  thereof. 

J.  B,  Woodward^  Qeorye  R,  Bedford^  and  Henry  Jf,  Hoyt,  for  plaintiffs 
in  error.  Andrew  H.  MoClintock  and  Uenry  W.  Palmer^,  for  defendant  in 
error. 

Gkeen,  J.  We  do  not  think  it  possible  to  misunderstand  the  meaning  of 
the  fifth  clause  of  the  lease  in  question  in  this  case.  It  contains  an  absolute 
engagement  on  the  part  of  the  lessors  to  pay  all  the  taxes  imposed  upon  coal 
in  the  ground.  The  language  is  explicitly  to  that  effect.  It  is,  therefore, 
unnecessary  to  consider  the  applicability  of  rules  and  decisions  which  are  de- 
signed to  assist  in  the  interpretation  of  written  instruments.  They  are  in- 
tended for  doubtful  cases.  Here  the  meaning  is  plain.  No  matter  how,  or 
when,  or  by  what  means,  or  in  what  manner,  taxes  might  be  imposed  upon 
the  coal  in  the  ground  upon  these  premises,  the  lessors  were  to  pay  them,  the 
lessees  were  not  to  pay  them.  The  validity  of  such  a  compact  is  not  at  all 
questioned;  its  binding  obligation,  according  to  its  literal  terms,  no  one 
doubts.  By  the  deeds  of  1883  it  was  carefully  and  specially  covenanted  that 
the  conveyance  of  the  surface  thereby  made  should  in  no  way  affect  the  in- 
terest of  the  lessors  in,  and  title  to,  the  coal  underlying  the  same,  nor  should 
it  affect  in  any  way  the  right  of  either  of  the  parties  in  and  under  the  pro- 
provisions  of  the  lease,  "but  the  same  shall  remain  in  full  foixe  and  effect  so 
far  as  the  same  relates  to  the  coal  in  and  under  the  said  tract  of  land,  not-* 
withstanding  this  conveyance  of  the  surface  thereof."  It  would,  therefore, 
be  a  positive  violation  of  the  terms  of  the  deeds  of  1883  to  permit  them  to  ef- 
fect any  change  whatever  in  the  rights  of  either  of  the  parties  under  the 
lease  of  1872.  Those  deeds  must,  by  consequence,  be  discarded  in  the  con- 
sideration of  the  question  at  issue  which  arises  under  the  lease.  It  must 
further  be  noted  that  the  parties  do  not  differ  at  all  as  to  the  obligation  to 
pay  these  particular  taxes  at  any  time  prior  to  the  origination  of  the  present 
contention.  We  cannot  think  it  mateiial  to  regard  the  technical  question 
whether  the  taxing  authorities  are  at  liberty  to  assess  separately  the  surface 
and  the  underlying  coal.  That  is  a  result  of  the  union  of  the  titles;  and, 
while  it  may  affect  the  right  of  the  taxing  power  to  make  independent  assess- 
ments, it  does  not  deprive  that  power  of  the  right  to  impose  taxation  upon 
the  coal  in  the  ground.  The  right  may  have  to  be  exercised  by  joining  the 
ooal  with  the  surface  in  making  the  assessment,  but  the  coal  is  nevertheless 
taxed,  and  its  payment  becomes  the  duty  of  somebody  quite  as  effectively  as 
though  the  surface  and  the  coal  were  separately  assessed.  Now,  the  only 
question  here,  as  it  seema  to  us,  is,  upon  whom,  as  between  the  parties  to . 
this  contention,  does  that  duty  devolve?  It  certainly  rests  upon  one  or  the' 
other.  If,  prior  to  the  deeds  of  1883,  it  rested  upon  the  lessors,  and  if  now, 
since  those  deeds,,  and  by  virtue  of  them,  it  rests  upon  the  lessees,  then  those 
deeds  do  change  the  rights  of  the  parties  under  the  lease.  But  that  cannot 
be  because  those  deeds,  in  terms,  prohibit  any  such  result.  How,  then,  can 
the  change  of  liability  be  accomplished?  Because,  it  is  said,  since  the  lease 
was  made,  and  many  years  after  its  stipulations  were  literally  performed,  a 
decision  of  this  court  was  made  which  affected  the  legal  status  of  the  parties, 
so  that  the  lessors  must  be  treated  as  having  sold  the  coal  and  as  being  no 
longer  the  owners  of  it.  (Supposing  this  to  be  true  in  all  respects,  for  what 
reason  ought  it  to  affect  the  question  as  to  who  should  pay  the  taxes  on  the 
coal  in  the  ground  ?  Under  the  lease  of  1872,  regarded  simply  as  a  lease,  the 
lessees  had  the  exclusive  privilege  to  take  all  the  coal  upon  paying  for  it  ac- 
qording  to  the  stipulations.  As  long  as  they  continued  to. mine  jthe  coal  and 
pay  for  it  this  privilege  continued.    Its  exercise  excluded,  the  lessors  from 


Digitized  by 


Google 


024  ATLANTIC  kefobteh.  [Pa* 

every  interest  in  the  coal,  except  the  right  to  exact  and  receive  the  price  to  be 
paid,  and  that  right  ceased  only  where  the  coal  was  exhausted.  If  the  pay- 
ments ceased,  the  right  of  the  lessees  to  take  the  coal  ceased  also,  and  the  les- 
sors resumed  title  and  possession  of  that  which  remained.  Under  our  de- 
cision in  the  Sanderson  Case,^  the  obligation  of  the  lessees  and  the  right  of 
the  lessors  are  precisely  the  same.  The  lessees  have  the  right  to  take  the  coal 
precisely  as  they  had  it  under  the  lease.  They  are  subject  to  exactly  the 
same  duties  as  under  the  lease.  In  fact,  it  is  still  the  lease  and  that  alone 
wliich  determines  what  that  right  and  those  duties  are.  So  long  as  the  coal 
is  mined  and  paid  for  according  to  the  stipulations  of  the  lease fiie  exclusive 
right  to 'take  the  coal  continues.  When  the  payments  cease  the  right  to  take 
the  coal  ceases,  and  the  full  rjght  of  the  lessors  to  resume  title  and  possession 
reverts  to  the  lessors,  with  as  complete  force  and  effect  in  every  possible  re- 
spect as  if  the  decision  in  the  Sandei'son  Case  had  never  been  made.  Every 
advantage,  every  beneficial  interest,  which  the  lessors  held  under  the  lease 
they  still  hold,  and  we  can  perceive  no  reason  why  they  should  not  hold  them 
upon  the  identical  terms  which  the  lease  established.  Let  it  be  granted  that» 
if  the  lease  had  said  nothing  in  regard  to  the  payment  of  the  taxes  upon  the 
coal  in  the  ground,  the  obligation  to  pay  them  would  have  followed  the  tech- 
nical ownership,  it  boots  nothing  as  against  the  positive  agreement  of  the 
lessors  to  pay  them.  That  agreement  was  not  made  to  depend  upon  any 
technical  aspect  of  the  interest  of  the  lessors  in  the  coal.  It  was  absolute, 
peremptory,  and  without  condition.  In  every  matter  of  substance  that  in- 
terest is  unchanged,-— certainly  in  every  pecuniary  respect.  But  to  impose  the 
duty  of  paying  these  taxes  upon  the  lessees  is  changing  the  contract,  putting 
upon  them  a  pecuniary  obligation  which  they  not  only  never  assumed,  but 
which  they  required  should  be  discharged  by  the  lessors.  And  this  would 
result,  not  on  account  of  anything  they  have  done  or  omitted  to  do,  but  sim- 
ply because  the  law  declares  that  tlie  contract  between  the  parties  must  be 
regarded  as  a  sale  instead  of  a  lease.  Not  that  any  of  its  terms  are  changed, 
but  ratlier  its  name.  In  certain  respects,  of  course,  the  difference  of  interest 
between  a  sale  and  a  lease  under  this  contract  may  become  important.  But 
these  are  peculiar  to  the  lessors  and  those  claiming  under  them,  and  with 
them  the  lessees  have  no  concern.  So  fai*  as  the  question  of  the  taxes  is  con- 
cerned, we  can  see  no  difference  in  tlie  relations  of  these  parties.  We  agree 
entirely  with  the  learned  court  below  in  the  conclusions  reached  by  them,  and 
in  the  reasoning  by  which  those  conclusions  are  supported.  We  cannot 
know,  and  have  no  right  to  assqme,  that  if  at  the  time  the  lease  was  made 
the  parties  had  known  that  the  contract  would  be  held  by  the  courts  to  be  a 
sale  instead  of  a  lease,  any  different  provision  would  have  been  made  in  re- 
gard to  the  payment  of  these  taxes.  This  being  so,  we  would  be  entirely 
without  warrant  if  we  made  a  change  in  the  contract  in  that  respect.  Judg- 
ment affirmed. 


Pennsylvania  Tel.  Co.  d.  Vaknatt  et  ah 
(Supreme  Court  of  Pennsylvariia.    October  1, 1888.) 

L  Master  aitd  8erva2?t— Liability  for  Neguqenob  op  Sbrvast. 

In  an  action  for  damages  for  the  death  of  one  thrown  from  his  carriage  by  a  tele- 
phone wire  stretched  across  the  road,  if  the  injuries  are  the  natural  consequence  of 
defendant's  negUgence,  or  that  of  Its  servants,  such  a  consequence  as  might  have 
been  foreseen  by  the  servant  as  likely  to  flow  from  his  carelessness,  there  being  no 
contributory  negligence,  defendant  is  liable. 
2.  Damages— Measure  for  Injuries  Causing  Death. 

The  measure  of  damages  in  such  case  is  the  pecuniary  loss  suffered  by  plaintifFs, 
without  considering  distress  of  mind.    Such  loss  is  what  deceased  would  probably 

^Banderson  v.  City  of  Scranton,  105  Pa.  St.  409,  and  Railroad  Co.  ▼.  Sanderson,  109 
Pa.  St.  588,a  AtL  Bep.  89^ 
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bsre  earned  InSiisbusineBs  dnrine  life,  and  wbioh  would  hare  gone  to  plaintifla, 
taking  into  oonsideration  deoeased's  age,  ability  and  disposition  to  labor,  and  baliito 
of  liying  and  expenditure.  ^ 

9.  KbGUOBNCV— CONTBIBUTORT— BTTBDEN  OF  PsOOF. 

The  burden  is  on  plaintiff  to  pro?e  that  defendant's  negligence  caused  the  death 
of  deceased  without  oontrlbutoTy  negligence  on  his  part;  out  plaintiff  need  not 
prove  affirmatively  that  there  was  no  contributory  neglieence;  and  if  plaintiff  does 
not  show  that  there  was,  and  such  negligence  is  alleged  by  defendant,  the  burden 
is  on  the  latter.* 
ii  Sahb. 

There  being  no  evidence  that  deceased  was  ever  over  the  road  before,  it  was  not 
contributory  negligence  not  to  have  taken  another  road  known  by  him  to  be  unob- 
structed, unless  he  knew  that  the  road  which  he  took  was  dangerously  obstructed. 

6.  Samb^Prbsumption. 

The  fact  that  others  with  loaded  wagons  equally  hish  passed  under  the  wire 
without  injury  does  not  raise  the  presumption  of  neghgence  on  the  part  of  de- 
ceased. 
^  Bamb— NoTiOB  ov  Dakobrotib  Obstbuotiok  to  Dbtbnpant. 

It  need  not  be  shown,  in  order  to  charge  defendant  with  negligence,  that  its  wire 
obstructed  the  road,  and  that  it  refused  after  notice  to  remove  it. 

7.  Samb— In8tbuctions->Dborbb  of  Carb  Rbquirbd. 

The  court  charged  that  if  the  deceased's  position  was  dangerous,  owing  to  defend- 
ant's negligence  alone,  and  he  exercised  tne  care  of  a  prudent  man,  that  was  aU 
that  was  required;  that  where  one  in  such  position,  not  having  time  to  judge  the 
best  way  of  doing,  selects  a  method  not  the  oest,  the  law  would  not  impute  negli- 
gence 80  readllv  as  if  he  had  time  to  choose;  that  another  might  have  backed  up, 
to  slack  the  wire,  «nd  removed  it  without  danger,  or  migbt  have  cut  it,  but  what 
did  care  and  prudence  require,  and  did  he  do  itt  Held,  that  the  instruction  was 
correct. 

8.  Same—Evidencb— Chanobs  Madb  after  Aooiobnt. 

Evidence  that  defendant  shortly  after  the  accident  changed  its  line  at  the  spot, 
making  it  higher,  was  properly  admitted. 

9.  Samb-^Conditiov  before  Accidbkt. 

Evidence  as  to  the  height  of  the  wire  on  the  Sunday  before  the  aooident  was  ad- 
missible. 

10.  Same. 

Evidence  that  a  servant  of  the  company  received  orders  to  change  the  pole  and 
wire  was  admissible. 

Error  to  court  of  common  pleas,  Lancaster  county;  J.  B.  Liyinoston, 
Judge. 

William  Varnau,  employed  by  Walter  A.  Heinilsh,  left  Lancaster  with  a 
two^borse  loHd  of  furniture,  and  was  brought  home  in  the  evening  uncon- 
scious, and  with  injuries  from  which  he  died.  Kol>ody  saw  him  injured,  but 
it  appeared  from  the  testimony  of  Isabella  Hess,  who  was  working  in  Jacob 
Witmer^B  tobacco  field,  that  she  saw  him  driving  his  team  along  the  road,  the 
horses  going  at  a  walk,  between  4  and, 5  o'clock  of  that  day.  She  was  about 
100  yards  from  the.  road,  and  saw  him  working  at  the  top  of  his  load  of  furni- 
ture when  he  fell.  He  was  on  the  top  of  the  wagon,  standing  on  the  furni- 
ture* looking  towards  the  witness.  He  bad  passed  on  the  road  near  where 
she  was,  and  was  looking  back.  She  saw  him  fall  from  the  top  of  the  wagon, 
and  he  seemed  to  be  on  the  other  side  of  the  top  of  the  furniture;  and  when 
her  husband,  who  was  working  with  her  in  the  field,  and  one  Koser  went 
to  where  Yarnau  was,  the  team  was  stauding  still  and  he  lying  uncon- 

^In  an  action  for  negligently  causing  the  death  of  pUdntifTs  husband,  the  jury,  in  as- 
sessing damages,  may  consider  the  husband^s  age,  health,  and  habits,  and  his  capacity 
for  earning  a  livelihood  for  himself  and  family.  Hogue  v.  Railroad  Co.,  82  Fed.  Rep. 
865,  and  note.  In  general,  as  to  the  measure  of  damages  for  death  by  wrongful  act, 
see Cleary  v.  Railroad  Co.,  (CaL)  18  Pao.  Rep.  269,  and  note;  Birkett  v.  ice  Co.,  (N.  Y.) 
18  N.  £.  Rep.  108,  and  note. 

'Respecting  the  burden  of  proof  in  actions  for  negligent  injuries,  see  Huckshold  v. 
RaUway  Co.,  (Mo.)  2  S.  W.  Rep.  794;  Seymer  v.  Town  of  Lake,  (Wis.)  29  N.  W.  Rep. 
554,  and  note;  Railway  Co.  v.  Davidson,  (TexJ  4  S.  W.  Rep.  086;  RaUway  Co.  v.  Will- 
iams, (Tex.)  7  8.  W.  Rep.  88;  O'Connor  v.  Railway  Co.,  Id.  106;  Thorpe  v.  Railway 
Co.»  (Mo.)  2  &  W.  Rop.  8,  and  note. 

v.lSA.no.ll— 40 
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Bcious,  with  the  back  of  his  head  hurt,  and  about  18  feet  from  his  wagon. 
She  was  about  100  yards  from  the  place  of  the  accident.  Her  husband, 
Emanuel  Hess,  saw  the  telephone  wire  belonging  to  defendant  company,  and 
stretched  across  the  road,  wave  when  his  wife  told  him  of  the  fall.  The 
widow  and  minor  child  of  deceased  recovered  a  verdict  from  the  telephone 
company,  and  defendant  brings  error.  The  specifications  of  error  are  as  fol- 
lows: 

"(1)  The  court  erred  in  affirming  plaintiff's  first  point.  Point  1.  If  the 
jury  should  find  that  the  injuries  that  caused  the  death  of  Varnau  were  the 
natural  and  probable  consequence  of  the  negligence  of  the  defendant,  or  its 
servants,  such  a  consequence  as,  under  the  surrounding  circumstances  of  the 
case,  might  and  should  have  been  foreseen  by  the  servant  as  likely  to  fiow 
from  his  carelessness,  and  there  was  no  contributory  negligence  on  the  part 
of  Yarnau,  the  jury  should  find  for  plaintiff.  Answer,  Plaintiff's  first  point 
afiirmed.  (2)  The  court  erred  in  their  answer  to  the  plaintiff *s  second  point. 
Point  2.  The  proper  measure  of  damages  is  the  pecuniary  loss  suffered  by  the 
parties  entitled  to  the  sum  to  be  recovered,  without  SLuy  solatium  for  distress 
of  mind;  and  that  loss  is  what  the  deceased  would  have  probably  earned  by 
his  intellectual  or  bodily  labor  in  his  business  or  trade  during  the  residue  of 
his  life-time,  and  which  would  have  gone  for  the  benefit  of  his  wife  and 
child,  taking  into  consideration  his  age,  ability  and  disposition  to  labor,  and 
his  habits  of  living  and  expenditure.     A.  Plaintiff's  second  point  afiirmed. 

(3)  Tiie  court  erred  in  their  answer  to  defendant's  first  point.  Point.  There 
being  no  evidence  of  negligence  by  the  defendant,  there  can  be  no  recovery 
by  the  plaintiff  in  this  action.  A,  This  is  refused ;  it  assumes  a  point  that  we 
do  not  admit;  that  is  a  question  for  the  jury,  and  we  leave  it  with  them. 

(4)  The  court  erred  in  their  answer  to  defendant's  second  point.  Point.  The 
defendant  had  the  right  to  use  its  line  of  telephone  in  the  ordinary  way;  and, 
as  there  is  no  evidence  that  the  defendant  had  omitted  any  precaution  which 
prudent  men  engaged  in  like  business  would  have  taken,  there  can  be  no  re- 
covery in  this  case,  and  the  verdict  must  be  for  the  defendant.  A,  This 
point  is  susceptible  of  division.  We  divide  it,  and  say  that  the  defendant 
had  the  right  to  use  its  telephone  lines  in  the  ordinary  way.  The  balance  of 
the  point  is  a  question  for  the  jury;  if  they  find  no  negligence  on  the  part  of 
the  company,  verdict  must  be  for  the  defendant.  (6)  The  court  erred  in 
their  answer  to  defendant's  fourth  point.  Point,  This  action  being  for  dam- 
ages for  death,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant, the  burden  is  upon  the  plaintiff  to  prove  that  the  negligence  of  the  de- 
fendant caused  the  death  of  William  Varnau,  without  any  contributory  neg- 
ligence on  his  part;  and,  as  there  is  no  evidence  in  this  case  of  negligence  of 
the  company,  and  no  proof  of  the  absence  of  contributory  negligence  on  the 
part  of  the  deceased,  and  as  contributory  negligence  on  his  part  affirmatively 
appears,  the  verdict  must  be  for  the  defendant.  A.  This  point  is  susceptible 
of  division.  The  action  being  for  damages  for  death,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  that  the  negligence  of  the  defendant  caused  the  death  of 
Varnau,  without  any  contributory  negligence  on  his  part.  Plaintiff  is  not 
bound  to  prove  affirmatively,  as  part  of  her  case,  that  there  was  no  contribu- 
tory negligence.  Her  testimony  must  not  show  that  there  was;  if  it  does  not, 
and  such  negligence  is  alleged  by  the  defendant,  it  is  part  of  the  defense,  and 
the  burden  of  proof  is  on  defendant.  The  proofs  presented  are  for  the  jury. 
Therefore  the  balance  of  point  is  submitted  to  them.  (6)  The  court  erred  in 
their  answer  to  defendant's  fifth  point.  Point.  This  is  not  a  case  in  which 
mere  proof  of  the  accident  casts  upon  the  defendant  the  burden  of  showing 
the  real  cause  of  the  injury,  and  if  that  cannot  be  traced,  or  has  not  been 
m^de  apparent^  the  accident  by  which  deceased  was  killed  was  accidental,  and 
the  verdict  must  be  for  the  defendant.    A.  The  matters  contained  in,  thia 
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point  are  refused^  Thejur^will  toj»from  the  evidence  firesented  whether  de- 
fendaDt  has  been  negligent  or  not;  if  :not,  verdict  must  be  for  defendant,  or, 
if  both  negligent,  verdict  must  be  for  the  defendant.  (7^  The  court  erred  in 
their  answer  to  defendant's  sixth  point.  Point.  There  is  no  law  fixing  the 
he!glit  at  which  a  telephone  wire  is  to  be  maintained.  It  was  not  of  iiielf  a 
dangerous  object.  All  that  the  law  requires,  so  far  as  the  deceased  was  con- 
cerned, is  tliat  he  could  pass  under  with  his  load  without  coming  in  contact 
with  it,  and  as  he  could  have  driven  on  the  so-called  *  Summer  Road, '  as  oth- 
ers did  On  that  very  day,  according  to  the  testimony  of  the  plaintiff,  his  failure 
to  do  so,  and  thus  avoid  the  accident,  contributed  to  it,  and  the  court  is  re- 
quested to  say  so  to  the  jury.  A.  This  point  is  susceptible  of  division.  There 
is  no  lanv  fixing  the  height  at  which  a  telephone  wire  is  to  be  maintained;  it. 
was  not  of  itself  a  dangerous  object,  if  in  proper  position.  All  that  the  law 
requires,  so  far  as  the  deceased  was  concerned,  is  that  he  could  pass  under 
wjth  his  load,  wiltiont  coming  in  contact  with  it.  The  balance  of  this  point 
contains  a  question  of  fact  for  the  jury.  There  is  no  evidence  that  deceased 
had  ever  been  over  the  road  before.  He  was  sitting  under  his  umbrella.  If 
he  saw  the  wire,  or  knew  it  was  there,  and  he  could  not  have  driven  safely 
under  it,  and  could  have  driven  on  the  so-called  *  Summer  Boad,'  as  others 
did  on  that  day,  who  knew  the  wire  was  there,  his  failure  to  do  so  would  be 
such  negligence  as  would  prevent  a  recovery.  If  the  jury  find  negligence  of 
such  character  on  his  part,  there  can  be  no  recovery.  If  he  didn't  l^now  or 
see  it  was  there,  his  failure  to  take  the  'Summer  Koad'  would  not  prevent 
recovery  by  plaintiff.  (8)  The  court  erred  in  their  answer  to  the  defendant's 
seventh  point.  Point.  In  an  action  for  damages  for  death,  in  cases  like  this, 
the  burden  of  proof  is  upon  plaintiff  to  prove  that  the  negligence  of  defend- 
ant caused  the  deaths  without  contilbutory  negligence  on  the  part  of  the  per- 
son killed,  and,  as  there  is  an  absence  of  such  proof  in  this  case,  the  verdict 
must  be  for  the  defendant.  A.  7.  In  an  action  for  damages  for  death  in  a 
case  like  this,  the  burden  of  proof  is  upon  the  plaintiff  to  prove  that  the  neg- 
ligence of  the  defendant  causes  the  death,  without  (disclosing  or  showing) 
contributory  negligence  on  the  pait  of  the  person  killed.  Whether  the  evi- 
dence in  this  case  shows  such  ne^liffence  on  part  of  defendant,  without  con- 
tributory negligence,  is  for  the  jury  (9)  The  court  erred  in  their  answer  to 
the  defendant's  eighth  point.  Point  8.  In  tliis  case  negligence  will  not  be 
presumed  from  the  fact  of  the  occurrence  of  the  accident,  and  what  is  negli- 
gence is  a  question  of  law.  The  ascertained  facts  of  this  case  do  not  show 
negligence,  and  the  court  is  requested  to  say  so  to  the  jury  as  a  matter  of  law. 
A,S,  In  this  case  negligence  will  not  be  presumed  from  the  fact  of  the  occur- 
rence of  the  accident;  and  what  is  negligence  in  this  case  is  for  the  jury. 
They  will,  from  the  evidence  and  the  law  as  we  have  stated  it,  find  whether 
there  has  l)een  negligence  on  the  part  of  the  defendant  or  not,  without  con- 
tributory negligence  on  the  part  of  deceased.  (10)  The  court  erred  in  their 
answer  to  the  defendant's  ninth  point.  Point  9.  Even  if  the  telephone  wire 
was  only  nine  feet  four  inches  above  the  ground  on  the  eastern  side  of  the 
pike  from  Lancaster  to  Lititz,  on  September  14,  1886.  as,  according  to  the  af- 
firmative testimony  in  the  cause,  the  dirt  or  summer  road  was  unobstructed, 
— known  by  deceased  to  be  so, — as  it  was  plainly  before  his  vision  on  a  bright 
September  day,  he  should  have  taken  the  latter  road,  and  his  failure  to  do  so 
will  prevent  a  recovery  in  this  case.  A.  9.  It  is  not  shown  that  deceased  was 
ever  ^ver  the  road  before,  and,  unless  it  be  found  from  testimony  that  he  was 
aware  of  the  dangerous  condition  of  the  wire  over  the  road,  he  being  under  his 
umbrella,  his  failure  to  take  the  Summer  road  would  not  be  such  negligence 
as  would  of  itself  prevent  a  recovery.  (11)  The  court  erred  in  their  answer 
to  defendant's  eleventh  point.  Point  11.  If  Varnau's  loaded  wagon  caught 
on  the  telephone  wire,  and  he  drove  on  regardless  of  the  fact  until  he  pulled 
th^  wire  eighteen  (18)  feet  east  of  its  usual  line,  actually  breaking  the  tie- 
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wires  and  loosening  tbe  poles,  it  was  his  dtity  to  stop  and  remedy  the  trouble* 
and  if  his  action  was  such  as  stated  by  the  aiffirmative  testimony  in  tbis  case 
there  can  be  no  recovery.  A.  11«  It  was  liis  duty  to  stop  and  loosen  tbe 
wire  as  soon  as  he  discovered  he  was  caught  by  it.  The  presumption  is,  he 
did  his  duty.  ( 12)  The  court  erred  in  their  answer  to  the  defendant's  twelfth 
point.  Point  12.  Tbe  fact  proved  by  plaintiff  thai  other  men  with  loaded 
wagons  equally  high  passed  on  this  road  under  the  wire  without  injury  raises 
the  presumption  of  negligence  on  the  part  of  Yarnau,  and,  as  the  plaintiff 
has  shown  no  evidence  to  rebut  this,  there  can  be  no  recovery*  A»  This  we 
answer  in  the  negative.  (14)  The  couit  erred  in  their  answer  to  the  defend- 
ant's thirteenth  point.  Point  13.  Unless  it  was  shown  that  defendant's  wire 
obstructed  the  public  highway,  and  that  it  refused,  after  notice  of  the  same» 
to  remove  the  obstruction,  defendant  is  not  guilty  of  negligence;  and,  as 
there  is  no  evidence  of  such  notice,  the  verdict  must  be  for  the  defendant. 
A,  13.  This  point  we  answer  in  the  negative.  (15)  The  court  erred  in  their 
answer  to  defendant's  fifteenth  point.  Point  15.  As  the  defendant  was  en- 
gaged in  the  prosecution  of  a  lawful  business,  and  the  casualty  in  which  de- 
ceased was  killed  was  accidental,  no  action  can  be  supported  for  an  injury 
arising  therefrom.  A.  15.  Defendant  was  engaged  in  the  prosecution  of  law* 
ful  business,  and,  unless  the  jury  find  deceased  was  killed  by  reason  of  its 
negligence,  without  concurring  negligence  on  his  part,  the  action  cannot  be 
supported.  (16)  The  court  erred  in  their  general  charge,  as  follows.  If 
you  find  his  position  was  dangerous,  and  that  it  was  by  the  negligence  of  the 
defendant  alone ;  that  he  was,  by  its  wire  being  too  low,  and  catching  on  his 
furniture,  placed  in  such  dangerous  position,  and  he  exercised  such  caution 
and  care  as  a  prudent  man  would  have  done  under  the  circumstances  to  ex- 
tricate himself, — that  waa  all  that  could  be  required  of  him.  Where  a  man 
finds  himself  suddenly  placed  in  a  dangerous  position  by  the  negligence  of  an- 
otlier,  without  his  fault,  and  in  order  to  extricate  himself  from  such  danger, 
not  having  time  to  deliberate  and  judge  the  best  way  of  so  doing,  happens  to 
select  a  method  of  doing  so  which  was  not  the  best,  and  which  if  he  had  time 
to  consider  he  might  not  have  taken,  the  law  would  not  impute  to  him  con- 
tributory negligence  so  readily  as  if  he  had  time  to  choose  with  judgment. 
All  it  requires  of  him  is  to  do  as  a  prudent  man  would  under  the  circum- 
stances. Did  this  man,  in  endeavoring  to  extricate  himself  from  this  danger, 
do  as  a  careful,  prudent  man  should  have  done  under  the  circumstances? 
This  is  for  you  to  say.  It  is  hard  to  tell  what  a  prudent  man  in  his  situa- 
tion would  have  done.  You  or  I  might  have  backed  the  wagon  so  as*  to  slack 
the  wire,  which  was  taut,  and  then  we  might  have  removed  the  wire  without 
danger,  perhaps,  or  we  might  have  cut  the  wire  and  drove  on,  perhaps.  What 
did  care  and  prudence  require  him  to  do,  and  did  he  do  it?  What  he  was  do- 
ing does  not  clearly  appear,  but  very  shortly  he  was  seen  falling  towards  the 
ground,  with  his.  arms  outstretched,  and  was  found  by  the  witnesses  who 
testify  as  to  that  eighteen  feet  from  his  wagon,  where  the  back  of  his  head 
had  struck  a  stone,  fractuiing  the  base  of  his  skull,  and  causing  concussion 
of  the  brain.  He  was  unconscious,  and  remained  so  until  he  died,  on  the  16th 
day  of  September,  1886.*  (17)  The  court  erred  in  their  ruling  as  to  the  follow- 
ing question  of  plaintiff  to  her  witness,  Samuel  Hess :  Question.  Did  or  did  not 
the  company,  shortly  after  this  accident,  change  the  construction  of  the  line 
along  this  pike  at  this  point,  and  make  it  very  much  higher  by  putting  in 
larger  poles  and  stretching  the  wires?  Objected  to  by  defendant.  Witness 
permitted  to  state  whether  or  not  the  company,  about  the  time  of  the  aoci- 
dent,  or  shortly  after,  changed  the  construction  of  their  line  at  this  particular 
point  where  the  accident  occurred,  by  changing  the  position  of  the  poles,  and 
increasing  the  height  of  the  wire.  Defendant  excepts.  (18)  The  court  erred 
in  admitting  pUiintiff*s  question  to  her  witness  Philip  Fenstermaciier,  as  fol- 
lows:   Q.  How  high  was  the  wire  on  the  Sunday  before  the  accident?    Ob- 
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jected  to  by  defendant.  Admitted,  and  defendant  excepts.  (19)  The  court 
erred  In  admitting  pJaiotift's  question  on  crosa^xamination  of  defendant's 
witness  0.  W.  Coble,  as  follows:  Q.  Did  you  not  receive  orders  from  this 
company  from  bead*qaarters  to  change  the  pole  and  wire  at  this  place?  Ob- 
jected to  by  defendant.    Admitted,  and  defendant  excepts." 

A.  C.  ReinoeMf  H.  M.  North,  and  X.  W.  Hall,  for  plaintiffs  in  error.  E. 
C.  Brubaker.  for  defendant  in  error. 

Per  Curiau.  An  examination  of  this  case  satisfies  us  that  none  of  the 
assignments  of  error  can  be  sustained.  The  charge  of  the  court  and  its  rul- 
ings are  strictly  correct;  the  case  was  well  tried  and  submitted;  aud  the  de- 
fendant has  no  just  cause  of  complaint.    The  judgment  is  affirmed. 


an  Pa.  St.  302) 

Appeal  of  Shea. 
{Supreme  Court  of  Pennayloania*   October  1, 1888.) 

1.  DowiB— How  Babbbd— Aktbmuftial  CoKiiuoT— Fraud. 

Shortly  before  the  performance  of  the  marriage  ceremony  between  plaintifP  and 
deceased  sbe  signed  an  instrument  releasing  all  interest  in  the  property  of  deceased, 
which  was  worth  $75,000,  in  consideration  of  the  pavment  to  her  of  W  per  month 
after  his  death.  She  could  not  read  or  write,  and  there  was  no  evidence  that  she 
knew  the  contents  of  the  instrument,  but  there  was  evidence  that  it  was  represented 
to  be  a  precaution  against  undue  advantage  by  the  children  of  deceased;  and  also 
that  she  had  refused  to  sign  a  simUar  paper  two  days  before.  Held,  that  it  was  no 
bar  to  dower, 

S.  Same— BuRDBN  of  Pkoof.  ' 

An  allegation  in  a  bill  for,  dower  that  before  marriage  plaintiff  signed  a  paper 
which  she  believes  was  an  agreement  for  the  payment  of  a  monthly  sum  from  de- 
cedents estate,  and  whlbh  she  would  not  have  signed  knowing  its  contents,  is  sur- 
plusage, and,  the  paper  being  set  out  in  fnll  in  the  answer  as  a  release  of  dower, 
the  burden  of  proof  is  on  defendants. 

8.  SaMB-— Ck>NVETA2r€ES  SUBSBqUBNT  TO  MaBBIAGB. 

As  conveyances  by  deceased  to  his  children  subsequent  to  the  marriage  cannot 
bar  dower,  it  is  immaterial  whether  they  were  voluntary  or  not. 
4.  Equity— Pbactiob—Opbnino  Casb  fob  Additional  Testimony. 

The  refusal  to  open  the  case  after  evidence  closed,  argument  heaxd,  and  report 
made,  in  order  that  defendants  may  introduce  testiinony  in  their  possession  and 
knowledge  at  the  time  of  the  hearing,  the  importance  of  which  they  then  knew, 
will  not  be  disturbed. 

Appeal  from  court  of  common  pleas»  Luzerne  countj;  Charles  E.  Bicb, 
Judge. 

Bill  by  Susan  Shea,  widow  of  Thomas  Shea,  deceased,  against  Patrick  Shea 
and  others,  for  dower.  The  third  paragraph  of  the  bill  alleged  that  after- 
plaintiff  had  agreed  to  marry  deceased,  and  on  the  day  of  the  wedding,  he 
proposed  to  her  to  sign  a  paper,  as  he  said,  to  satisfy  his  children;  that  she  is 
illiterate,  not  able  to  read  or  write,  and,  under  the  representations  of  said 
Shea,  she  was  induced  to  make  her  mark  to  a  paper  which  she  has  not  seen 
since  that  time,  and  has  no  means  of  producing,  but  whieh  she  now. believes 
contained  an  agreement  for  the  payment  to  her  of  a  monthly  sum  after  his  death ; 
that  she  then  would  not  have  s^^ned  the  said  paper  had  she  understood  its 
contents.  It  also  alleged  that,  pending  proceedings  against  deceased  for  de- 
sertion, he  conveyed  idl  his  real  estate  to  defendants,  who  are  his  son  and 
daughters,  in  consideration  of  one  dollar  and  natural  love  and  affection.  The 
answer  set  up  an  antenuptial  agreement  by  which  deceased  retained  the  ex- 
clusive control  and  ownership  of  his  property,  and  the  right  to  dispose  of  it 
without  plaintiff's  consent,  and  the  same  was  to  descend  to  his  heirs  as  if  the 
marriage  had  not  occurred.  By  the  agreement,  ai3o,  plaintiff  relinquished  all 
right  of  dower,  and  all  interest  of  any  kind,  in  the  estate  of  deceased,  by  reason 
of  the  marriage,  except  as  therein  provided,  and  further  waived  her  right  to 
$300  exempt] on.  In  consideration  thereof  deceased  agreed  that  $30  per  month 
from  the  date  of  his  death  should  be  paid  to  plaintiff  so  long  as  she  should  re* 
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main  his  widow,  and  that  the  same  should  be  a  charge  ob  his  real  estate.  At 
the  time  of  t:he  marriage  deceased  had  property  amounting  to  $75,000.  A 
decree  was  entered  for  plaintiff,  and  upon  exceptions  the  court  below  said: 

'*  Wherever  two  persons  stand  in  such  a  relation  that  while  it  continues  con- 
fidence  is  necessarily  imposed  by  one,  and  the  influence  which  necessarily 
grows  out  of  that  confidence  is  possessed  by  the  other,  and  this  confidence  is 
abused,  or  the  influence  is  exerted  to  obtain  an  advantage  at  the  expense  of 
the  confiding  party,  the  person  so  availing  himself  of  his  position  will  not  be 
permitted  to  retain  the  advantage,  although  the  transaction  could  not  have 
been  impeached  if  no  such  confidential  relation  had  existed.  Not  only  so,  but . 
there  can  be  no  contract  between  tiie  two  except  after  the  fullest  and  fairest 
explanation  and  communication  of  every  particuliar  resting  in  the  breast  of 
the  one  who  seeks  to  establish  tlie  contract  with  the  persons  so  trusting  him. " 
Bisp.  £q.  §  232.  These  principles  apply  to  a  variety  of  relations,  such  as 
those  of  guardian  and  ward,  attorney  and  client,  trustee  and  cestui  que  trust, 
principal  and  agent,  and  husband  and  wife.  They  also  apply  to  the  relation 
of  persons  betrothed;  and  the  rule  that  such  persons  owe  to  each  other  the 
greatest  good  faith  may  be  invoked  to  set  aside  secret  antenuptial  settlements 
in  fraud  of  the  marital  rights  of  either,  as  well  as  antenuptial  contracts  be- 
tween the  parties,  where  there  is  concealment  of  circumstances  materially 
bearing  on  the  contemplated  agreement.  ♦  *  •  Kline  v.  Kline,  57  Pa. 
St.  120;  Kline's  JSstate,  64  Pa.  St.  122;  Tieman  v.  Binns,  92  Pa.  St.  248; 
Bierer^s  AppeaU  Id.  265.  We  agree  that  such  contracts  are  not  to  be  regarded 
with  disfavor.  They  coAe  in  conflict  with  no  policy  of  the  law,  and  are  not  to 
be  viewed  with  the  same  degree  of  suspicion  as  voluntary  donations.  Tieman 
V.  Binns,  supra;  Ludwig's  Appeal,  101  Pa.  St.  535.  As  a  general  rule  the 
scrutiny  in  cases  of  gifts  is  more  severe  and  searching  than  in  those  of  con- 
tracts (Bisp.  Eq.  §  231;)  and  in  contracts  of  this  nature,  as  already  suggested, 
it  may  perhaps  be  presumed  in  the  first  instance  that  full  disclosures  were, 
made.  But  this  is  not  the  ordinary  presumption  in  favor  of  the  validity  of 
contracts  between  persons  dealing  at  arms-length ;  for  as  a  general  rule,  where 
the  relations  of  the  parties  are  such  as  imply  a  condition  of  superiority  held 
by  one  of  the  parties  over  the  other,  there,  in  every  transaction  between  them 
by  which  the  superior  party  obtains  a  possible  benefit,  equity  raises  a  pre- 
sumption against  its  validity,  and  casts  upon  that  party  the  burden  of  prov- 
ing affirmatively  its  compliance  with  equitable  requisites,  and  of  thereby  over- 
coming the  presumption.  2  Pom.  Eq.  Jur.  §§  956, 957 ;  1  Daniell,  Ch.  Pr.  850. 
Owing  to  the  near  connection  between  tne  parties,  in  many  relations,  the 
transaction  in  itself  is  considered  so  suspicious  as  to  cast  the  burdens  of  proof 
upon  the  person  who  seeks  to  support  it,  to  show  that  lie  has  taken  no  advan- 
tage of  his  influence  or  knowledge,  and  that  the  arrangement  is  fair  and  con- 
scientious. In  Darlington*s  Apx>eal,  86  Pa.  St.  512,  such  is  decided  to  be  the 
case  where  the  provisions  secured  for  the  wife  in  an  antenuptial  contract  is 
un  reasonably  disproportionate  to  the  means  of  the  intended  husband.  Kline* s 
Estate,  supra;  Bierer's  Appeal,  supra.  If,  therefore,  there  is  ever  a  prima 
facie  presumption  of  his  good  faith,  and  of  her  full  knowledge,  and  independ- 
ent consent  and  action,  it  seems  to  us  that,  in  order  to  harmonize  this  class 
of  cases  with  the  general  principles  of  law  as  to  contracts  between  persons  oc- 
cupying fiduciary  relations,  the  presumption  must  be  regarded  as  one  of  fact 
arising  from  the  adequacy  of  the  provision  made  for  her,  as  compared  with 
the  intended  husband's  means,  rather  than  one  of  law  arising  from  her  exe- 
cution of  the  instrument.  At  all  events,  the  presumption,  if  there  be  one,  in 
favor  of  the  validity  of  the  instrument,  may  be  overcome,  and  the  burden  of 
proof  cast  on  the  defendant,  by  circumstances  which  would  be  entirely  inade- 
quate to  avoid  an  ordinary  contract  on  the  ground  of  actual  and  intended 
fraud .  Here,  it  is  true,  any  presumption  of  a  designed  concealment  by  Thomas 
Shea  of  his  means  is  rebutted  by  the  testimony.    But  full  disclosures  by  him 
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in  this  regard  did  not  constitute  his  whole  duty.  In  view  of  the  eircumstanoe 
under  which  this  paper  was  executed,  of  the  plaintiff's  inabilify  to  read  or 
write,  and  of  the  fact  that  she  had  no  legal  adviser,  we  think  it  was  his  duty. 
In  addition,  to  see  that  she  knew  the  nature  and  effect  of  the  action  she  was 
about  to  take.  When  we  consider,  further,  that  but  a  short  time  before  she 
had  indignantly  refused  to  enter  into  a  contract  upon  terms  equally  if  not 
more  favorable  than  those  contained  in  tiiis  paper,  and  that  there  is  no  inde- 
pendent testimony  that  she  had  in  the  mean  time  changed  her  mind,  we  do 
not  think  it  would  be  in  accordance  with  the  principles  we  have  been  discuss- 
ing to  presume  that  the  contents  of  the  instrument  were  fully  made  known 
to  her,  that  she  understood  its  effect^  and  that  she  was  under  no  constraint 
when  she  executed  it.  We  think  the  learned  master  could  not,  under  the  evi- 
dence before  him,  do  otherwise  than  conclude  'that  the  validity  of  the  ante- 
nuptial agreement  between  Thomas  Shea  and  this  phiintiff  cannot  be  sus- 
tained, in  the  absence  of  proof  that  she  knew  the  actual  contents  of  the  paper, 
the  effect  of  which  would  be,  if  enforced,  to  accomplish  precisely  what  two 
days  before  she  had  refused  to  assent  to.'  Is  there  such  affirmative  proof? 
Kose  Virtue  says:  *  On  the  afternoon,  before  they  went  to  the  church,  Mr. 
James  L.  Lenahan  came  to  Mrs.  Murphy's  house,  and  was  upstairs  in  the 
sitting  room,  with  her  and  ^T,  Shea.  I  heard  them  talking  about  some  paper 
tliat  Mr.  Lenahan  was  to  write  and  Mrs.  Murphy  to  sign.  Mr.  Shea  said  he 
did  not  want  his  children  to  cheat  Mrs.  Murphy  out  of  anything  after  he  died; 
that  he  wanted  her  to  have  a  good  living.  There  was  no  other  lawyer  there 
but  Mr.  Lenahan.  Shortly  after  he  left  they  went  to  the  church.'  This  is 
the  only  evidence  of  what  took  place  at  the  time  the  paper  whs  executed,  and 
while  it  tends  to  show  that  the  paper  was  not  pi'epared  when  Mr.  Lenahan 
appeared  at  tlie  plaintiff's  house,  it  does  not,  in  our  opinion,  sliow  affirma- 
tively that  its  'contents  were  made  known,  and  its  real  purpose  and  effect 
fully  explained  to  her.  On  the  other  hand,  we  do  not  think  it  would  be  safe 
to  infer  from  the  single  remark  shown  to  have  been  made  by  Thomas  Shea 
that  he  actually  misrepresented  the  purpose  of  the  paper." 

The  exceptions  were  overruled,  and  defendants  appeal,  assigning  inter  alia: 
Fourth.  In  dismissing  appellants'  fourth  exception,  that  *'in  finding,  as  a 
matter  of  law,  that  the  conveyances  of  Thomas  Shea  to  his  children  are  vol- 
untary, and  subject  to  the  plaintiff's  rights  as  the  widow  of  said  Shea,  includ- 
ing her  right  to  have  dower  assigned  to  her  in  accordance  with  the  first  prayer 
of  the  bill."  Seventh,  In  dismissing  the  seventh  exception:  '* In  refusing  to 
allow  James  L.  Lenahan  to  testify  in  the  case  according  to  the  written  appli- 
cation of  the  defendants."  Twelfth.  In  holding  that  the  validity  of  the  ante- 
nuptial contract  between  Thomas  Shea  and  Susan  Murphy  cannot  be  sus- 
tained, in  the  absence  of  proof  that  she- knew  the  actual  contents  of  the  paper. 
Thirteenth*  In  holding  that  the  defendants  were  as  much  bound  to  establish 
the  averments  in  the  answer,  by  independent  testimony,  as  the  plaintiff  was 
to  sustain  the  essential  averments  of  the  bill. 

W.  U.  McCartr^  and  JohUrT.  Lenahan^  for  appellants.  Henry  W.  Palfner, 
for  appellee. 

Green,  J.  It  is  true  that  the  third  paragraph  of  the  plaintiff's  bill  con- 
tains an  allegation  that  she  had,  on  the  day  of  her  marriage,  signed  some  pa- 
per which  she  believed  contained  an  agreement  for  the  payment  to  her  by 
Shea  of  a  monthly  sum  after  his  death.  If  this  paper,  though  informally  and 
incompletely  aveiTed  as  it  is  in  the  bill,  was  in  part  or  in  whole  the  basis  of 
her  claim  for  a  decree,  and  was  essential  to  her  right  to  have  a  decree,  it  would 
doubtless  be  incumbent  upon  her  to  establish  it;  and  any  averments  she  might 
make  in  respect  to  it;  or  hi  respect  to  Its  validity,  would  be  subject  to  the  ordi- 
nary rules  of  equity  pleading.  In  this  sense  she  would  be  subject  to  the  burden 
'  of  proof, -and  would:  be  bound  by  tlie  rule  that  a  responsLva answer.  is.e>  ^dence 
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Which  must  be  overcome  by  the  oaths  of  two  witnesses,  or  the  oath  of  one  wit- 
ness and  corroborating  circumstances.  But  it  is  manifest,  upon  tlie  slightest 
considerHtion,  that  the  paper  or  agreement  in  question  has  nothing  to  do  with 
the  plaintiffs  cause  of  action;  is  no  part  of  it  in  any  sense  whatever;  is  not  al- 
leged or  set  up  in  the  bill,  as  being  any  part  of  her  claim;  and  that  Its  aver- 
ment of  it,  or  rather  allusion  to  it,  is  the  merest  surplusage.  No  proof  in  re- 
lation to  it  on  her  part  was  necessary  to  be  given  in  making  out  her  case,  and 
none  was  given  except  in  rebuttal.  The  only  way  in  which  the  antenuptial 
contract  i)etween  the  plaintiff  and  her  husband  comes  into  the  case  is  by  its 
averment  as  a  defense  in  the  answer.  It  is  there  described  for  the  first  time. 
It  is  set  up  by  the  defendant  as  a  fact  which  precludes  a  recovery  by  the  plain- 
tiff. That  particular  contract  was  not  asserted  in  tlie  bill,  and  hence  the  alle- 
gations of  tlie  answer  respecting  it  do  not  bring  it  upon  the  record  by  way  of 
responHe,  but  as  new  matter  introduced  as  a  defense.  It  cannot  be  doubted, 
thei-e'ore,  that  the  burden  of  proof  as  to  this  contract  rests  upon  the  defend- 
ants, and  that  it  must  be  established  by  proof,  and  not  by  mere  pleading.  It 
must  be  observed,  moreover,  that  this  is  not  a  bill  by  the  plaintiff  to  have  a 
conveyance  or  contract  set  aside  for  fraud.  No  such  decree  is  asked  for,  and 
none  sucii  is  necessary,  to  the  plaintiff's  ri^ht  of  recovery.  The  bill  is  sim- 
ply one  brought  by  a  widow  for  the  assignment  pf  her  dower.  The  only  facts 
essential  to  her  ri^ht  to  a  decree  are  her  marriage,  the  seizin  of  the  husband 
during  coverture,  and  the  death  of  the  husband.  As  to  the  subsequent  alien- 
ation by  the  husband,  it  is  no  part  of  the  plaintiff's  case;  and,  as  it  confers 
no  ri^^hts  which  can  of  their  own  force  deprive  the  plaintiff  of  her  dower,  its 
presence  in  the  contention  is  really  matter  of  history  only,  and  has  no  im- 
portance fundamental  to  the  controversy.  Its  only  real  significance  is  in  the 
determination  of  the  parties  to  the  suit  as  liable  to  be  affected  by  the  decree. 
It  will  tlius  be  seen  that  the  limitations  of  the  litigation  and  of  the  discus- 
sion here  are  much  narrowed.  In  point  of  fact  the  plaintiff  did  execute  a  re- 
lease of  d<»wer  when  she  was  aui  Juris f  and  it  is  obligatory  upon  her,  unless 
there  are  sutflcient  legal  or  equitable  reasons  apparent  on  the  record  for  de- 
nying it  obligatory  force.  Before  touching  upon  that  subject,  it  may  be  well 
to  say  that  we  do  not  feel  at  liberty  to  reverse  the  decree  on  account  of  the 
relusal  of  tlie  master  and  the  court  below  to  reopen  the  case  after  the  taking 
of  testimony  was  closed,  argument  heard,  and  report  made,  in  order  that  the 
defendants  might  have  an  opportunity  to  prove  matters  which  they  had  the 
means  and  opportunity  of  proving  on  the  hearing.  The  testimony  was  at 
that  t  me  in  the.r  knowledge  and  possession;  its  importance  was  just  as  mani- 
fest then  as  at  the  time  of  the  application  to  reopen  the  case;  and  in  the  re- 
fusal of  tlie  master  and  court  below  to  grant  the  application  we  can  see  no 
abuse  of  discretion,  and  indeed  no  error.  We  are  entirely  satisfied  with  the 
reasons  given  in  the  opinion  of  the  court  for  declining  to  interfere. 

There  remains  to  consider  only  the  status  of  the  release  of  dower,  and  its 
effect  upon  the  plaintiff's  right  to  a  decree*  We  do  not  think  it  requires  any 
proof  of  consideration,  as  the  subsequent  marriage  was  in  itself  sufficient  con- 
sideration to  support  it.  But  we  are  clearly  of  opinion  that  this  contract  is 
justly  amenable  to  the  criticism  and  the  ruling  applied  to  it  by  the  master  and 
the  learned  court  below.  The  reasoning  contoined  in  the  opinion  of  the  court 
is  so  clear  and  convincing  that  it  is  scarcely  necessary  to  do  more  than  say 
that  it  is  exhaustive  of  the  subject,  and  that  we  agree  with  it  entirely.  It  is 
not  the  case  of  a  contract  between  strangers  or  of  persons  dealing  at  arms- 
length.  It  is  not  even  the  case  of  a  contract  between  persons  in  a  confidential 
relation,  but  which,  having  been  executed,  carries  with  it  the  rights  of  one  of 
the  parties,  so  that  relief  can  only  be  obtained  by  an  affirmative  and  adverse 
proceeding,  and  decree  setting  it  aside  on  the  ground  of  actual  fraud.  The 
*:*ght  of  the  plaintiff  to  her  assignment  of  dower  is  complete*  without  any  ref- 
erence to  his  contract*    It  comes  into  the  case  only  as  a  defense  against  her 
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claim,  and  the  defendants  most  establish  it,  not  only  as  a  faotum,  but  as  a 
bar  to  ber  claim,  not  assailable  either  by  legal  orequitable  principles.  Viewed 
in  this  light,  it  must  endure  successfully  the  test  of  those  principles,  or  it  must 
fail.  How  is  it  in  this  respect?  It  is  a  contract  between  two  persons,  a  man 
and  a  woman,  about  to  be  married,  and  it  relates  to  the  future  rights  of  the 
woman  in  the  property  of  her  husband.  It  is  something  to  the  purpose,  though 
not  of  vital  importance,  that  there  was  proof  that  two  days  before  tlie  mar- 
riage the  plaintifiT  refused  to  sign  such  an  agreement.  True,  she  might  have 
changed  her  mind,  and  signed  it  nevertheless;  but  the  duty  to  prove  this,  and 
to  prove  it  affirmatively  and  by  satisfactory  testimony,  rests  upon  the  defend- 
ants, and  on  the  face  of  this  record  there  is  no  such  proof.  There  is,  it  is 
true,  the  legal  inference  of  consent  which  in  all  ordinary  cases  arises  from 
mere  execution.  But  in  this  class  of  cases  that  inference  does  not  arise.  The 
relation  is  one  of  such  extreme  mutual  confidence  that  a  special  duty  of  full 
disclosure  arises  wl^iich  has  no  place  in  tlie  ordinary  contractual  relation.  Thus 
in  the  case  of  Kline  v.  Kline,  57  Fa.  St.  120,  we  said:  ** There  is  perhaps  no 
relation  of  life  in  which  more  unbounded  confidence  is  reposed  than  in  that 
existing  between  parties  who  are  betrothed  to  each  other.  Especially  does 
the  woman  place  the  most  implicit  trust  in  the  truth  and  affection  of  him  in 
whose  keeping  she  is  about  to  deposit  the  happiness  of  her  future  life.  From 
him  she  has  no  secrets;  she  believes  he  has  none  from  her.  '  To  consider  such 
persons  as  in  the  same  category  with  buyers  and  sellers,  and  to  say  that  they 
are  dealing  at  arms-length,  we  think  is  a  mistake.  Surely,  when  a  man  and 
woman  are  on  the  eve  of  marriage,  and  it  is  proposed  between  them,  as  in 
this  instance,  to  enter  into  an  antenuptial  contract  upon  the  subject  of  the  en- 
joyment and  disposition  of  their  respective  estates,  it  is  the  duty  of  each  to  be 
frank  and  unreserved  in  the  disclosure  of  all  circumstances  materially  bear- 
ing on  the  contemplated  agreement."  We  held  that  the  relation  existing  be- 
tween betrothed  persons  was  one  of  the  confidential  relations  which  require 
uberrima  Jides  in  all  transactions  between  them.  When  this  case  came  again 
before  us  in  Klines  Eatate.  64  Pa.  St.  122,  after  a  hearing  on  the  merits  of 
the  antenuptial  agreement,  we  said :  "  While  it  might  not  be  necessary  to  show 
affirmatively  that  there  was  a  full  disclosure  of  the  property  and  circum- 
stances of  each,  yet  if  the  provision  secured  for  the  wife  was  unreasonably 
disproportionate  to  the  means  of  the  intended  husband,  it  raised  the  presump- 
tion of  designed  concealment,  and  threw  upon  him  the  burden  of  disproof.  '* 
The  same  doctrine  was  repeated  in  Tiem^n  v.  Binns^  92  Fa.  St.  248,  and  it 
was  enforced  against  an  unreasonable  antenuptial  agreement,  because  there 
was  no  evidence  showing  a  disclosure  by  the  intended  husband  of  the  true 
state  of  his  affairs.  In  the  case  of  Darlington's  Appeal,  86  Fa.  St.  512,  the 
rule  was  applied  to  a  deed  made  by  a  married  woman  shortly  after  marriage» 
whereby  she  conveyed  her  real  estate  to  her  husband.  We  held  that  a  confi- 
dential relation  exists  lietween  man  and  wife;  that  where  there  are  transac- 
tions between  them  courts  will  apply  the  same  rules  which  govern  dealings 
between  attorney  and  client,  principal  and  agent,  guardian  aud  ward,  trustee 
and  oeatui  que  trust;  and  will  require,  when  the  husband  claims  a  benefit 
arising  from  any  such  dealings,  that  it  be  shown  atfirmalively  that  he  acted 
in  perfect  good  faith,  and  took  no  advantage  of  his  influence  or  knowledge, 
and  that  whatever  contracts  he  made  were  fair,  adequate,  and  equitable.  If 
no  such  proof  is  established,  courts  of  equity  will  avoid  his  contracts  on  the 
ground  of  constructive  fraud.  The  deed  was  set  aside  contrary  to  the  report 
of  the  master  and  the  decree  of  the  court  below,  because  there  was  no  affirma- 
tive evidence  that  it  was  the  purpose  of  the  wife,  free  from  her  husband's  un- 
due influence,  to  give  him  the  land,  nor  that  his  conduct  was  fair  and  con* 
scionable.  The  foregoing  cases  were  fully  recognized  and  asseiitedto  iu  Lwi- 
v)iff*s  Appeals  101  Pa.  St.  535;  but  the  doctrine  was  not  applied,  because  the 
facts  of  the  case  did  not  warrant  iU    In  Miskey'e  Appeal^  107  Fa.  St.  61 1,  we 
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had  occasion  to  review  at  some  length  the  subject  of  transactions  between  per-  , 
sons  occupying  a  confidential  relation  to  each  other,  and  we  there  sustained  a 
decree  setting  aside  a  voluntary  conveyance  made  by  a  son  to  his  father  be- 
cause there  was  no  provision  for  the  wife  of  the  grantor,  there  was  no  power 
of  revocation  In  the  deed,  and  no  afSrmative  proof  showing  that  the  absence 
of  this  power  was  known  to  the  grantor,  and  for  other  reasons  stated  in  the 
opinion.  We  fully  recognized  the  exceptional  character  of  this  class  of  con- 
veyances, and  held  the  party  claiming  the  benefit  of  the  conveyance  to  strict 
proof  of  good  faith  that  no  advantage  was  taken  of  the  confidential  relation, 
and  that  the  arrangement  was  fair  and  conscionable.  In  the  case  of  TardUey 
V.  Cuthbertson,  108  Pa.  395,  1  Atl.  Bep.  765,  we  applied  the  doctrine  to  a 
scrivener  who  wrote  a  codicil  to  the  will  of  a  decedent,  and  took  a  large  benefit 
under  the  codicil.  We  held  him  bound  to  the  necessity  of  giving  affirmative 
proof  that  the  testator  was  informed  of  and  knew  the  extent  of  his  estate,  and 
the  proportion  of  it  which  would  pass  to  the  scrivener  by  the  codicil,  and  that . 
the  testator's  mind  was  free  from  undue  influence  exercised  by  the  scrivener. 
The  books  abound  with  numerous  cases  in  which  the  same  rule  has  been  ap- 
plied because  of  the  confidential  relation  between  the  parties,  and  in  which 
solemn  conveyances  and  assurances  have  been  set  aside  for  want  of  the  afiirm- 
ative  proof  which  the  confidential  relationship  of  the  parties  require*  We 
have  seen  that  under  our  own  decisions  the  relation  of  betrothed  persons  to 
each  other  comes  within  this  category, 

It  remains  only  to  be  determined  whether  the  facts  of  this  case  justify  the 
application  of  the  rule  to  its  determination.  There  is  evidence  that  there  was 
some  disclosure  of  the  intended  husband's  property  and  circumstances  to  the 
plaintiff  before  the  marriage  and  the  agreement.  Under  the  testimony  on 
this  subject  we  could  not  find  sufilcient  proof  of  a  designed  concealment  on 
his  part,  and  the  contract  could  not  be  avoided  on  that  ground.  But  it  was 
also  proved  that,  two  days  before  the  marriage*  the  plaintiff  refused  emphati- 
cally to  sign  an  agreement  quite  as  favorable  as  the  one  she  did  sigh  on  the 
day  of  the  marrrage.  It  was  proved  she  could  neither  read  nor  write,  and 
there  was  no  proof  that  the  instrument  was  read  or  explained  to  her,  and 
there  was  no  afiirmative  proof  that  she  had  knowledge  of  the  contents  of  the 
paper  she  signed  almost  immediately  before  the  marriage  was  celebrated.  In 
addition  to  this,  there  was  evidence  of  one  witness  which  indicates  that  the 
paper  then  about  to  be  signed  may  have  been  regarded  by  the  plaintiff  as  a 
mere  precaution  against  any  undue  advantage  which  might  be  taken  by  Mr. 
Shea's  children  after  bis  death.  It  was  a  remark  to  that  effect  madt;  by  Shea 
himself  immediately  before  the  paper  was  executed.  The  proof  scarcely 
amounts  to  evidence  of  a  positive  misrepresentation  of  the  contents  of  the 
paper,  but  it  is  persuaftive  of  a  mistaken  conception  of  it  on  her  part.  We 
agree  with  the  learneo  court  below  that  the  intended  husband  did  not  perform 
his  whole  duty  when  he  obtained  the  signature  of  the  plaintiff  to  the  ante« 
nuptial  agreement  in  question.  It  was  to  her  a  paper  of  the  utmost  conse- 
quence. It  surrendered  a  large  and  most  valuable  property  right  which  she 
was  about  to  acquire.  She  had  previously  very  positively  refused  to  execute 
such  a  contract.  It  is  not  shown  that  she  had  changed  her  mind  upon  that 
subject,  and  it  is  not  shown  by  any  afiirmative  testimony,  either  that  she 
knew  the  contents  of  the  paper,  or  that  she  had  agreed  to  the  terms  of  such  a 
contract.  Under  all  the  decisions,  she  is  in  such  a  position  as  to  entitle  her 
to  demand  the  adduction  of  such  proof  before  her  otherwise  perfectly  estab* 
lished  right  to  dower  is  taken  from  her.  The  contract  is  set  up  against  her» 
and  not  by  her.  Those  who  allege  it  must  establish  it,  and  they  must  do  so 
in  subservience  and  obedience  to  the  rules  which  fix  the  character  of  the  proof 
requited  in  such  cases  and  in  such  circumstances.  This  they  have  not  done, 
and  the  result  is  that  the  plaintiff's  plain  legal  right  remains.  Decree  af- 
firmed, and  appeal  dismissed,  at  the  cost  of  the  appellants.. 
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Appeal  of  Panforth  et  ah    (No,  404.) 
(Supreme  Court  of  PennsyVocmioL   Ocstober  1, 1888.y 
Wiii,8 — Annuities — Charges  on  Lease — Forfeiture. 

An  annuity  was  charged  by  will  on  the  rent  of  certain  land,  and  was  not  to  be 
paid  except  from  such  rents.  After  the  testator^  s  death  the  lease  was  forieited  for 
non-payment  of  rent,  and  the  land  was  leased  to  another.  Held,  that  the  annuity 
was  payable  from  the  rent  reserved  on  the  second  lease. 

Certiorai-i  to  orphans*  court.  Luzerne  county. 

The  trustees  of  the  Christian  Church  of  Plymouth  obtained  3  citation  in  the 
orphans'  court  of  Luzerne  county,  calling  on  the  executors  of  Henderson  Gay- 
lord»  deceased,  to  show  cause  why  they  should  not  pay  the  legacies  named  in 
the  will.  On  the  answer  of  the  executors,  and  the  testimony  taken,  the 
court  held  that  the  executors  liad  nothing  to  do  with  these  legacies,  but  al- 
lowed the  petitioners  in  that  proceeding  to  amend  by  making  the  residuary 
devisees  and  their  vendees  defendants;  and  thereupon  an  amended  petition 
was  filed  against  Mary  G.  Danfortb  in  her  own  right,  and  as  executrix  of 
Emily  G.  Wilson,  deceased,  Lydia  Gaylord,  Sarah  G.  Farnum,  Henderson 
Gaylord,  Coi-a  G.  Biggs,  Wheeler  Gaylord,  A^her  Miller,  and  Louisa  Sauls. 
A  decree  was  entered  in  favor  of  the  petitioners,  and  defendants  took  out  a 
certioTari, 

E.  F.  &J  V,  Darling,  for  appellants.  R.  2).  Evans,  Geo,  K.  FoufeUt  and 
S.  IS.  Osborne,  for  appellees. 

Sterrett,  J.  In  reaching  the  conclusion  embodied  in  the  decree  from 
which  this  appeal  is  taken,  the  learned  judge  of  the  orphans*  court  adopted 
the  construction  heretofore  given  in  Shupp  v.  Gaylord,  103  Pa.  St.  319,  330, 
to  another  bequest  in  the  same  will.  That  wtis  S500  a  year  to  testator's  wife 
during  her  natural  life,  *'to  be  paid  out  of  the  rents  accruing  under  and  from 
the  lease  of  coal  to  the  Wilkes  Barre  Coal  &  Iron  Company,  if  the  said  rents 
fail  not  to  be  paid;  the  same  to  depend  upon  the  payment  of  rents,  under  said 
lease,  sufficient  at  least  to  pay  the  legacies  herein  charged  thereon,  and  not  to  be 
paid  out  of  or  charged  on  any  other  part  of"  testator^s  estate. .  Two  other  lega- 
cies, one  of  which  is  the  subject  of  this  contention,  were  charged  on  the  same 
property,  but  in  somewhat  different  language.  Eef erring  to  these  three  be- 
quests the  testator,  in  the  closing  sentence  of  the  will,  farther  directs  that 
they  "shall  be  paid  out  only  from  the  rents  of  the  Wilkes  Barre  Coal  &  Iron 
Company,  ♦  ♦  ♦  and  no  other  part  of  my  estate  is  charged  therewith." 
The  lease,  executed  by  testator  and  others,  was  for  the  term  of  40  years,  and 
contained  a  clause  of  foileiture  on  non*payment  of  rent,  at  the  option  of  the 
lessors.  Testator's  residuary  estate  was  devised  to  his  children.  Shortly 
after  his  decease,  in  1876,  the  lease  was  declared  void  by  decree  of  the  circuit 
court  for  non-payment  of  rent.  In  1878,  the  executors  and  other  owners 
united  in  a  lease  of.same  premises  to  other  parties  at  a  reduced  rental,  under 
which  payments  were  made  more  than  sufficient  to  satisfy  the  three  bequests 
aforesaid.  In  Shupp  v.  Gaylord,  supra,  the  court  below,  in  a  clear  and 
elaborate  opinion,  which  was  virtually  adopted  by  this  court,  held  that  the 
annuity  to  testator's  wife  was  not  extinguished  by  the  forfeiture  of  the  orig- 
inal lease,  but  that  the  same  is  payable  out  of  the  rents  or  income  of  the  spe- 
cific property  which  was  the  subject  of  the  forfeited  lease,  and  is  now  the 
subject  of  the  second  lease.  In  other  words,  that  the  object  of  the  testament- 
ary charge  was  not  the  lease  itself,  but  the  rents  of  the  coal  property  de- 
scribed therein;  that  the  dame  of  the  Wilkes  Barre  Coal  &  Iron  Company  was 
used  in  place  of  the  property  itself,  the  lease  then  in  force  being  regarded 
merely  as  the  channel  through  which  the  rents  or  income  so  charged  were  re- 
ceived. The  bequest  in  this  case  to  the  Christian  Church  of  Plymouth,  ap- 
pellee, is  '*$200  a  year  out  of  the  rents  accruing  under  and  from,  said  lease 


Digitized  by 


Google 


686  ATLANTIC  REPOBTBIU  [Pa. 

with  the  Wilkes  Barre  Goal  &  Iron  Company,  so  long  as  the  said  lease  runs 
and  produces  rents  sufficient  at  least  to  pay  the  legacies  herein  charged 
thereon;  to  be  paid  yearly  in  each  and  every  year  while  said  lease  produces 
rents  as  aforesaid."  The  question  is  whether  this  bequest  or  legacy  is  not 
also  charged  on  the  rents  or  product  of  the  coal  property » then  leased  to  said  com* 
pany,  in  same  manner  as  the  annuity  to  testator's  wife.  The  learned  judge 
of  the  orphans*  court  held  it  was,  and  in  this  we  discover  no  error.  The  con- 
trolling question  was  settled  in  the  case  above  cited,  and  all  that  remained 
was  to  apply  the  principle.  While  the  phraseology  of  the  bequests  is  some- 
what different,  the  testator's  purpose  was  to  charge  them  all  alike  on  the 
same  fund.  This  is  indicated  at  the  close  of  the  will,  where  the  three  be- 
quests are  specifically  mentioned,  and  by  necessary  implication  charged  on 
same  fund,  with  the  declaration  that  "no  other  part  of  my  estate  is  charged 
therewith."  That  purpose,  however,  is  not  discoverable  from  a  single  sen- 
tence of  the  will,  but  from  the  entire  instrument.  The  rents  or  product  of 
the  coal  property,  in  the  form  of  statedly  accruing  rents  or  royalties,  was 
manifestly  the  fund  out  of  which  testator  intended,  not  only  the  annuity  to 
his  wife,  but  also  the  other  two  legacies,  to  be  paid;  and  on  which,  exclu- 
sively and  in  relief  of  every  other  part  of  his  estate,  they  are  by  necessary  im- 
plication charged.  The  then  existing  lease  and  the  name  of  the  lessee  are 
mentioned  merely  as  descriptive  of  the  property  whence  the  income,  with 
which  to  pay  the  three  legacies  charged  thereon,  was  to  be  derived.  "The 
lease  of  coal  to  the  Wilkes  Barre  Coal  &  Iron  Company"  is  therefore  to  be  re- 
garded, not  as  in  itself  the  object  of  the  charge,  but  as  descriptive  merely  of 
the  source  whence  was  to  issue  the  rent  or  income  on  which  the  legacies  were 
charged,  as  was  ter^ly  said  by  the  learned  president  of  the  common  pleas 
in  the  case  above  cited.  In  this  view,  the  legacies  would  be  regarded  as  specific, 
in  that  the  produce  in  rentals  of  the  coal  estate  then  leased  to  the  company 
only  WHS  charged  therewith,  and  all  other  parts  of  the  estate  were  discharged; 
and  demonstrative,  in  that,  the  rents  or  produce  of  the  coal  being  primarily 
and  solely  charged  therewith,  the  particular  lease  was  referred  to  as  the  chan- 
nel through  which  they  were  receivable.  Neither  of  the  specifications  of  er- 
ror is  sustained.  Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  ap- 
pellants. 

Appeal  of  Dakfobth.    (No.  40B.) 
{Supreme  Cowrt  of  PeTWisyVoanioL    October  1, 1888.) 
Certiorari  to  orphans'  court,  Luseme  county. 

E,  P.  A  J.  F.  Darlina,  for  appellants,  it.  x>.  JDvontf,  Geo.  K,  r^oweU,  and  E,  S.  O^ 
borne,  for  appellees, 

Btbbbbtt,  J.  This  case  was  argued  with  Appeal  of  Darifortht  arUe^  085,  (January 
term,  1888,)  In  which  the  decree  has  just  been  affirmed.  While  the  bequest  in  this  case 
is  not  in  precisely  the  same  language  as  the  bequest  in  that,  the  controlling  principle  of 
the  two  cases  is  alike.  For  reasons  given  In  that  case  we  think'  the  decree  should  be 
affirmed.    Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  appellants. 


(121  Pa.  St  401) 

Dhrew  et  ah  v.  City  of  Altoona* 

(Supreme  Coint  of  Pennsyloania.    October  1, 1888.) 

t.  ABsmtATioir  Ain>  AwAB]>--SnBMi8siOK-- Constbuotiok. 

A  contract  for  building  a  reservoir  provided  that  the  dty  engineer  should  make 
monthly  esthnates  of  the  work  done,  which  were  to  be  only  approximate.  When 
the  work  was  completed  a  final  estimate  was  to  be  made,  which  should  be  concin* 
sive  on  the  parties.  Plaintiffs  were  to  receive  85  per  cent,  of  the  value  of  the 
monthly  estimate  about  the  first  of  each  month.  The  engineer  had  authority  to 
stop  the  work  whenever  the  interest  of  the  city  required  it.  A  we^  after  the  last 
monthly  estimate  plaintiffs  were  notified  that  the  appropriation  was  exhausted,  and 
that  the  work  must  stop ;  whereupon  they  asked  for  a  final  estimate.    The  engineer 
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refused  to  make  the  ettinwte  at  once,  but  it  was  made  within  Ave  weeks  thereafter. 
Held  not  such  a  ref  nsal  as  to  oust  the  engineer's  jurisdiction  to  make  a  settlement 
which  would  be  conclusive  on  the  parties. 
9.  Samx. 

Where  the  contract  allows  $.85  a  yard  for  earth  excavation,  and<$.75  for  rock,  an 
item  in  the  estimate  of  $.50  a  yard  for  loose  rock  is  not  within  the  submission,  the 
term  **  rook  excavation,  **  unqualified,  including  loose  as  well  as  solid  rock;  but  such 
improper  item  renders  the  estimate  void  only  pro  tcmto. 
8.  Municipal  Ck>RFORATioN8— Gontbacts— BftsACB— Davaoes. 

Where  the  indebtedness  of  the  city  incurred  under  the  contract  already  exoeeds 
the  constitutional  limit,  damages  cannot  be  recovered  for  a  breach  of  the  contract 
by  thedty. 

4  BaXB— APPBOnUATIONt. 

Where  an  ordinance  provides  for  the  purchase  of  water-pipe,  but  not  for  pay- 
ment, and  afterwards  a  fund  is  raised  to  build  reservoirs,  and  purchase  and  liqr 
water-pipes,  the  cost  of  the  pipe  is  properly  payable  out  of  such  fund. 

Error  to  court  of  common  pleas,  Blair  county;  John  Dean,  Judge. 

Covenant  by  P.  F.  Bbrew  and  G.  T.  Bell,  partners  under  the  firm  name  of 
Dfarew  &  Bell,  against  t}ie  city  of  Altoona.  Ther^  was  a  judgment  for  de* 
fendant,  and  plaintiffs  bring  error. 

Samuel  JS.  Blair  and  Nicholas  F.  Ifervine,  for  plaintiffs  in  error.  Aug.  8. 
ZandiM  and  A.  F.  Dively,  City  SoL,  for  defendant  in  error. 

Clark,  J.  This  action  of  covenant  is  brought  to  recover  the  amount 
claimed  to  be  due  to  Dhrew  &  Bell  from  the  city  of  Altoona,  upon  a  con- 
tract for  the  construction  of  a  reservoir  at  Kittanning  Point,  for  the  supply 
of  the  city  with  water;  and  also  for  damages  upon  an  alleged  breach  of  the 
contract  on  tlie  part  of  the  dty.  The  work  was  done  under  the  terms  of  an 
agreement  under  seal  dated  3d  August,  1881.  It  was  to  be  performed  accord- 
ing to  certain  specifications  set  forth  in  the  contract,  agreeably  and  subject  to 
the  directions  of  the  city  engineer,  and  be  completed  by  the  Slat  August,  1882, 
to  hie  satisfaction  and  acceptance.  The  location  and  general  method  of  con- 
struction were  defined  by  the  contract,  but  changes  and  alterations  therein 
were  provided  for  as  the  engineer  might  determine;  and  the  allowance  or  de- 
duction consequent  thereon  was  to  be  made  by  him.  Extra  work  was  not  to 
be  compensated,  unless  performed  upon  his  order,  and  then  according  to  his 
estimate  of  the  value  thereof.  The  work  was  to  be  performed  witb,such  force 
as  the  engineer  should  deem  adequate  to  its  completion,  within  the  time  speci- 
fied; and,  if  the  force  in  his  opinion  was  inadequate,  he  had  the  right  to  em- 
ploy additional  force,  pay  for  the  same,  and  charge  to  the  account  of  the  con- 
tractors. For  any  omission  or  neglect  in  the  requirements  of  the  contract  on 
the  part  of  the  contractors,  the  engineer  had  authority  to  forfeit  his  rights 
under  it,  and  to  stop  the  work  at  any  time  when  in  his  opinion  the  best  inter- 
^ts  of  the  city  required  it.  The  city  agreed  to  pay  for  the  difEerent  kinds  or 
classes  of  work  at  certain  rates  specified  in  the  contract;  the  whole  amount  of 
the  compensation  thus  depi^nding  upon  the  quantity  of  each  kind  of  work 
whiefa  should  be  actually  performed.  Although  full  specifications  and  plans 
were  agreed  upon,  and  working  drawings  prepared  in  advance,  it  was  ex- 
pressly provided  that  the  quantities  exhibited  to  the  contractors  were  neces- 
sarily only  approximate.  They  furnished,  in  the  language  of  the  contract 
itself,  ''onfy  general  information,  and  will  in  no  way  govern  or  affect  the  final 
estimate  which  will  be  made  out  on  the  completion  of  the  work,  from  actual 
measurements  and  established  facts  not  determinable  at  the  time  of  letting 
the  work. "  Provision  was  made  for  estimates  of  the  work  done,  and  for  pay- 
ment therefor,  as  follows,  v1/...  *'0n  or  about  the  last  day  of  each  month, 
dnrinjp  the  progress  of  this  work,  an  estimate  shall  be  made  of  the  relative 
value  of  the  work  done,  to  be  judged  of  by  the  engineer,  and  eighty-five  per 
cent,  of  the  amount  of  said  estimate  shall  be  paid  to  the  party  of  the  first  part, 
on  or  about  the  first  day  of  each  month;  and  when  all  the  work  embraced  in 


Digitized  by 


Google 


•638  ^        ATLANTIC  B£POBTEB.       ;  QP^. 

this  contract  is  completed,  agreeably  to  the  dpedfication,  and  in  accordance 
with  the  directions,  and  to  the  satisfaction  and  acceptance  of  the  engineer  and 
city  council,  there  shall  be  a  Onal  estimate  made  of  the  quality,  character,  and 
;  value  of  said  work,  according  to  the  terms  of  this  agreement,  when  the  bal- 
■  ance  appearing  due  to  the  said  parties  of  the  first  part  shall  be  paid  to  them 
within  thirty  days  thereafter. "  Every  part  of  the  work  was  to  be  executed 
'Umder  the  direction  and  subject  to  tlie  approval  of  the  engineer  in  charge;" 
and  it  was  understood  '*that  in  all  questions  or  matters  relating  thereto,  or  to 
the  work,  or  the  contracts  for  the  same»  the  decision  of  the  engineer  in  charge 
shall  be  final  and  conclusive,  without  appeal,"  From  these  provisions  of  the 
contract  it  seems  plain  that  monthly  estimates  were  required  as  mere  approxi- 
mations. They  were  to  be  made  of  the  "relative  value"  of  the  work  done; 
that  is  to  say,  the  value  was  not  absolute.  It  was  the  estimated  value  of  a 
part  as  it  stood  in  connection  with  the  whole.  Each  monthly  estimate,  there- 
fore, bore  relation  to  and  was  subordinate  to  the  final  one..  The  estimates 
were  approximate,  for,  under  the  terms  of  the  contract,  it  was  only  on  the 
coinpletioh  of  the  whole  that  the  absolute  amount  x)f  the  compensation  could 
be  computed.  The  final  estimate  was  to  be  made  "when  all  the  work  em- 
braced in  the  contract  is  completed;"  and  it  was  agreed  that  an  estimate 
sliould  then  be  made  of  the  quality,  character,  and  value  of  said  work — that 
is  to  say,  of  the  whole  work — according  to  the  terms  of  the  agreement,  when 
the  balance  appearing  to  be  due  shall  be  paid,  etc.  This  was  the  final  esti- 
mate. It  was  to  be  made  from  actual  measurements  and  established  facts, 
wliich  the  parties  agreed  were  not  determinable  at  the  time  of  the  letting  of 
'  the  work,  and,  in  the  nature  of  the  case,  were  not  determinable  until  itsoom.- 
pletion.  The  contractors  were,  however,  entitled  to  be  paid,  during  the  prog- 
ress of  the  work,  according  to  these  monthly  estimates;  and  it  cannot  be 
doubted  that  when  the  city  refused  to  pay  the  estimate  No.  15»  made  1st  No- 
vember, 1882,  a  right  of  action  accrued  to  the  contractors  as  against  the  city 
for  recovery  of  the  amount.  The  value  of  the  work,  as  it  progressed,  was  a 
matter  which,  by  the  terms  of  the  contract,  was  expressly  submitted  to  the 
engineer.  The  estimate  was  his  adjudication  of  it,  and  that  was  conclusive 
until  the  final  estimate  was  made.  The  work  was  commenced  as  agreed  upon, 
and  it  was  not  completed  within  the  period  specified.  No  complaint  is  made 
that  the  work  was  unduly  delayed.  The  engineer  did  not  deem  it  necessary 
to  employ  additional  force,  and  it  is  fair  to  presume  that  he  deemed  the  foroe 
adequate.  The  delay,  it  is  conceded,  arose  from  the  extent  and  difficulty  of 
the  work,  beyond  what  had  been  anticipated.  The  reasons  assigned  for  the 
refusal  to  pay  were — First,  that  the  work  was  not  performed  in  a  substantial 
and  proper  manner.  This,  however,  was  disposed  of  by  the  jury.  And»  sec- 
ond, that  the  city  had  no  money  to  pay  it;  that  the  $60,000  appropriated  to 
this  purpose  was  exhausted,  and  the  city  had  no  power,  under  the  constitu- 
tion and  laws  of  the  state,  to  provide  further  funds.  Under  these  circum- 
stances the  contractors  had  an  undoubted  right  to  stop  the  work,  and  they  did 
stop  it.  They  demanded  the  final  estimate,  which  the  engineer,  at  first,  re- 
fused to  make.  It  was  not  an  absolute  refusal,  however.  He  refused  until 
he  would  see  what  the  city  would  decide  to  do.  It  may  be,  perhaps,  that  the 
contractors  were  not  bound  to  await  the  engineer's  convenience,  or  until  he 
could  see  what  the  councils  might  determine  in  the  matter*  before  bringing 
suit;  for  in  some  cases  this  might  occasion  the  loss  of  the  claim.  That  ques- 
tion is  not  raised  on  this  record,  and  we  do  not  decide  it. 

The  demand  for  a  final  estimate  was  properly  addressed  4;o  the  city.  The 
engineer  was  the  servant  of  the  city,  and  it  was  the  city's  duty  to  have  the 
final  estimate  made  by  the  engineer.  If  upon  demand  this  was  not  done  with 
reasonable  despatch,  the  plaintiif  s  were  entitled  to  their  action,  and  to  prove 
the  value  of  their  work  otherwise.  McMahon  y.  Railroad  Co*,  20  N.  Y.  463; 
Herrick  v.  Belknap,  27  Yt  673.    But  we  are  clearly  of  opinion  tliat  tliere 
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was  not  a  refusal  in  such  terms  and  for  snch  length  of  tioie»  under  the  cir- 
cumstances, as  would  oust  the  Jurisdiction  of  the  engineer,  in.  the  adjustment 
of  the  matters  involved  in  the  contract.  There  was  no  absolute  refusal,  on 
the  part  of  the  engineer,  to  perform  his  duty  under  the  agreement.  He  was 
to  make  monthly  estimates;  and,  having  made  one  on  the  1st  November  cov- 
ering the  work  in  October,  he  might,  on  a  sudden  stoppage  of  the  work,  well 
hesitate  in  making  another,  a  few  days  thereafter,  until  he  could  ascertain 
whether  the  plaintiffs  were  justified  in  their  action,  and  whether  a  final  esti- 
mate was  of  right  due  to  them.  His  duty  did  not  require  him  to  make  a  final 
estimate  until  It  appeared  to  him  either  that  the  work  was  completed,  or  that 
the  contractors  were  justified  in  abandoning  it.  Under  the  conceded  facts  of 
the  case,  we  fail  to  find  any  evidence  which  would  justify  an  inference  by  the 
jury  that  the  engineer  refused  to  perform  his  duty.  On  the  trial,  however,  it 
was  shown  that  he  did  make  a  final  estimate.  It  does  not  appear  when  he 
commenced  the  work;  but  it  does  appear  that  it  was  completed,  and  submitted 
to  councils,  for  the  inspection  of  the  parties,  on  the  15th  December,  1882. 
This  estimate,  so  far  as  it  falls  within  the  scope  of  the  submission,  is  to  be 
treated,  not  as  evidence  merely,  but  as  an  adjudication  under  the  contract, 
and  therefore  *' final,  conclusive,  aud  binding  on  all  parties.'' 

But  the  engineer's  estimate  is  an  adjudication  which  is  conclusive  only  upon 
the  condition  that  it  is  made  according  to  the  terms  of  the  submission.  It  was 
not  in  his  power  to  change  tlie  contract  so  as  to  allow  either  a  greater  or  a  less 
rate  of  compensation  than  was  plainly  agreed  upon.  In  order  to  oust  the  ju- 
risdiction of  the  courts,  it  must  clearly  appear  that  the  subject-matter  of  the 
controversy  was  within  the  prospective  submission.  The  right  of  trial  by  jury 
is  not  to  be  taken. away  by  implication.  Lauman  v.  Youngs  31  Fa.  St.  306. 
The  contract  of  the  parties  was  that  the  final  estimate  should  be  made  "of  the 
quality,  character,  and  value  of  said  work  according  to  the  terms  of  this 
agreement,"  etc.;  and  that  "any  disagreement  or  difference  between  the  city 
and  the  contractors,  upon  any  matter  or  thing  arising  from  these  specifica- 
tions or  drawings,  to  which  they  refer,  or  to  the  contract  for  the  work,  or  tiie 
kind  or  quality  of  the  work  required  thereby,  shall  be  decided  by  the  engineer 
in  charge,  whose  decision  and  interpretation  of  the  same  shall  be  considered 
final,  conclusive,  and  binding  on  all  parties."  The  plaintiffs  were  to  receive, 
for  earth  excavation,  $.35  per  cubic  yard;  and  for  rock  excavations,  $.75  per 
cubic  yard.    In  the  final  estimate,  the  engineer  allowed  for 

ISMSA  cubic  yards  of  earth  excavation,  at  $.35,     -  -    $6,322  33 

14,379.1    "         "     loose  rock        "  «     .50,  -  7,389  55 

5,201.6    "         ••     solid  *«  "     .75,     -  -      3,901  20 

2,701.6  cubic  yards  of  above,  extra  pay  for  pick.,  .55,   -  1,485  88 

The  engineer  introduced  a  new  t«rm  in  the  contract.  The  character  of  ex- 
cavation provided  for  in  the  contract,  and  for  which  the  price  was  specified, 
was  either  earth  or  rock.  There  was  no  distinction  made  as  to  the  kind  of 
rock,  whether  loose  or  solid;  nor  was  there  any  engagement  to  accept  $^50 
per  cubic  foot  for  any  kind  of  rock  excavation.  It  is  reasonable  to  suppose 
that  the  bids  were  made,  and  the  contract  closed,  upon  the  general  terms  of. 
the  specification:  and  that  $.75,  the  price  agreed  upon  for  rock  excavation, 
was  the  medial  or  average  value  of  the  excavation  of  all  the  divers  qualities 
of  what  was  properly  called  "rock,**  encountered  in  the  progress  of  the  work. 
The  estimate  clearly  exhibits  the  fact  that  loose  rock  could  not  be  regarded  as 
eai-th,  for  it  is  set  down  as  loose  rock.  A  different  value  is  allowed  for  it, 
and  extra  pay  for  picking.  Any  disagreement,  arising  out  of  the  specifica- 
tions or  drawings,  as  to  the  kind  or  quality  of  the  work  required  thereby,  or 
by  the  contract,  it  is  true,  was  to  be  decided  by  the  engineer,  whose  decision 
and  interpretation  of  the  same  was  to  be  conclusive;  but  it  must  be  conceded 
that  the  engineer  had  no  power  over  the  express  agreement  of  the  parties,  the 
terms  of  which  weret  wholly  undisputed.    There  was  no  evidence  of  fraud* 
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accidebt,  or  mistake,  through  which  anything  was  omitted  from  tho  contract. 
The  contract  required  no  interpretation.  Its  terms  were  f  uliy  and  clearly  ex- 
pressed, and  its  meaning  open  and  obvious.  The  engineer  simply  set  aside 
the  agreement  of  the  parties,  and  made  a  new  one.  He  determined,  not  what 
the  contract  was,  but  rather  what  he  thouglit  it  ought  to  be.  In  such  a  case, 
the  estimates  cannot  be  considered  conclusive.  McAvoy  v.  L(mgt  13  111.  147 ; 
Railroad  Co,  v.  NorthcotU  15  111.  49;  Railroad  Co.  v.  Henry^  25  Amer.  & 
Eng.  B.  Cas.  265.  This  action  of  the  engineer  was  clearly  vltra  vires^  and  to 
that  extent  the  estimate  can  have  no  binding  force.  But  an  award  may  be 
good  in  part,  and  in  part  bad.  In  such  case,  it  is  void  pi*o  tanto  only,  {SouWs 
AdnCr  v.  South,  70  Pa.  St.  195;)  and  the  same  principle  must  apply,  in  the 
case  of  a  prospective  submission  to  an  engineer,  as  under  tlie  contract  in  suit 
We  are  of  opinion  that  the  court  erred  in  holding  the  engineer's  estimate  to 
be  conclusive,  in  so  far  as  he  undertakes  to  insert  in  the  contract  terms  upon 
which  tlie  parties  never  agreed,  and  that  in  this  respect  the  estimate  is  bad. 
The  plaintiffs  further  contend  that,  having  been  forced  to  stop  the  work  on 
account  of  the  failure  and  legal  inability  on  the  part  of  the  city  to  pay,  tliey 
are  entitled  to  recover,  not  only  the  balance  due  on  the  contract  when  the 
work  was  stopped,  but  also  such  damages  as  they  have  sustained,  in  conse- 
quence thereof,  from  the  depreciation  of  their  property,  and  of  the  machinery 
used  or  material  employed  in  the  work,  from  loss  of  profits,  etc.  Tlie  defend- 
ants reply  to  this  that  the  fund  of  860,000,  raised  by  loan  and  specifically  ap- 
propr.ated  to  the  building  of  the  reservoir,  and  for  the  purchase  and  laying  of 
water-pipes,  has  been  exhausted ;  that  the  city  indebtedness  already  exceeds  the 
constitutional  limit,  and,  if  there  could  be  a  recovery  of  damages  in  such  a 
case  as  this,  the  constitutional  restriction  for  the  protection  of  the  citizens 
would  be  practically  abro^:ated;  for  the  liability  in  damages  on  the  breach  of 
the  contract  would  be  likely  to  produce  the  same  results  which  came  formerly 
from  its  legal  enforcement,  and  that  result  it  was  the  pui*pose  of  the  consti- 
tutional provision  to  prevent.  The  learned  judge  of  the  court  below  on  this 
branch  of  the  case  instructed  the  jury  as  follows:  "  We  further  instruct  you 
that  they  were  bound  to  assume,  when  they  undertook  the  contract,  that  such 
a  contingency  might  happen  at  anytime  during  the  progress  of  the  work; 
that  they  might  get  notice  that  the  fund  was  exhausted;  and  they  ciinnot  here 
recover  for  any  loss  which  they  were  bound  to  assume  might  happen  with- 
out any  illegal  act  or  wrong  whatever,  and  which  could  only  be  prevented  by 
raising  money  illegally.  They  can  recover  no  damages  arising  from  the  sac- 
rifice or  depreciation  of  materials  or  implements,  and  nothing  for  profits 
which  they  might  hav«  made  had  they  completed  the  work ;  and  such  seems 
to  have  been  the  view  of  the  parties  at  the  time  they  m  ide  this  contract;  for 
it  is  stipulated  that  the  engineer  in  charge  sliall  have  the  right  to  cause  a 
stoppage  of  the  work  at  any  time  when  in  his  opinion  the  best  interest  of  the 
city  shall  require  it.  The  engineer  did  not  stop  the  work,  but  the  city  did, 
by  notifying  the  contractors  that  there  was  no  more  money  with  which  to  go 
on.  *'  The  court,^  therefore,  instructed  the  jury  tliat  the  plaintiffs  were  entitled 
to  be  paid  what  was  due  to  them,  under  the  contract,  up  to  the  time  when  they 
had  notice  that  tlie  fund  was  exhausted,  which  was  on  the  7th  or  8th  of  No- 
vember, when  they  presented  their  order  to  Mr,  Lloyd,  We  are  not  called 
upon  to  decide  as  to  the  accuracy  of  this  instruction,  in  every  aspect  of  the 
case,  nor  do  we  pass  upon  it.  If  the  fund  of  860,000  was  really  exhausted, 
and  the  city's  condition  was  as  stated,  this  instruction  of  the  court  was  cer- 
tainly as  favoi-able  to  the  plaintiffs  as  they  had  any  right  to  expeci.  It  is 
said,  however,  that  the  860,000  was  not  all  expended  for  the  purposes  to 
which  by  ordinance  it  was  specifically  appropriated;  that  the  money  was  mis- 
applied; and  that,  to  the  extent  of  the  fund  that  is  misapplied,  the  plaintiffs 
may  recover,  if  they  establish  a  valid  claim.  It  is  contended  that  the  860,000 
was  not  legally  applicable  to  the  purchase  of  the  water-pipes«  under  the  pro- 
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vioiis  ordinance  of  councils.  We  do  not  think  so;  The  ordinance  of  August; 
1880,  provided  for  the  purchase  oC  the  pipe,  not  for  payment.  The  fund  of 
$60,000  was  brought  into  the  treasury  for  this  express  purpose.  This  money 
was  to  be  "used  for  the  building  of  reservoirs,  for  the  storage  of  water  for  the* 
use  of  said  city,  and  for  the  purchase  and  laying  of  water-pipes  throughout 
the  city,  and  for  that  purpose  only."  Although  this  action  of  the  mayor  and 
councils  was  prior  to  the  raising  of  the  money,  it  does  not  appear  ttiat  any 
pipe  was  delivered,  or  any  actually  contracted,  until  the  means  of  payment 
had  been  provided  by  the  loan  of  $60,000.  Now,  if  we  take  the  amount  al- 
ready received  by  the  plaintiffs  from  this  fund  on  the  several  monthly  esti- 
mates, and  add  to  that  the  amount  expended  in  the  purchase  of  pipes  and  in 
putting  them  in  place,  and  deduct  that  sum  from  $60,000,  the  difference  will  ex- 
hibit the  amount  remaining.  If  the  jury,  in  their  consideration  of  this  case, 
shall  find  the  sum  due  to  the  plaintiffs  for  work  done  under  the  contract,  in- 
cluding the  unpaid  orders,  equal  to,  or  greater  than,  this  difference,  it  is  plain 
that  the  plaintiffs  cannot  recover  damaged  in  addition,  for  this  would  be  doing 
by  indirection  what  tlie  law  would  not  permit  to  be  done  directly.  For  the 
reasons  stated,  the  first,  second,  third,  fourth,  fifth,  seventh,  eighth,  ninth, 
tenth,  and  eleventh  assignments  are  dismissed,  but  the  assignments  num- 
bered 6  and  6j^  are  sustained,  and  on  them  the  judgment  is  reversed,  and  a 
venire  facias  de  Thovo  is  awarded. 


cm  Pa.  St.  36S) 

Appeal  of  Du  Bois. 
(Swpreme  Cov/rt  of  PennsyJAXvrUa*    October  1, 1S8S.) 

DnnOEjn  Aiay  Dl8TBIBrTION^GOLI.iLTBBAI,  IKHBBITJlKCB  Tax— DBBI>S^Ck>lT8TBnCfTI0N. 

A  conveyance  which  by  its  terms  is  to  become  void  in  case  the  grantor  snrvive 
the  grantee,  and  which  authorizes  the  former,  during  the  joint  lives  of  himself  and 
the  grantee,  to  incur  obligations  to  the  full  value  of  the  property  for  which  it  as 
well  as  the  grantee  shall  be  liable,  vests  in  the  latter,  pnor  to  the  death  of  the 
grantor,  the  bare  legal  Utle,  and  is  *^made  or  intended  to  take  effect  in  possession  or 
enjoyment  after  the  death  of  the  grantor, "  within  the  meaning  of  the  Pennsylvania 
act  imposing  collateral  inheritance  tax,  and  does  not  defeat  the  right  of  the  com- 
monwealth to  the  tax. 

Certiorari  to  orphans'  court,  Clearfield  county* 

Thos,  H,  Murray^  Cyrus  Qordon,  and  tieo,  A,d:  W   P.  Jenks,  for  appel- 
lant.   Jos,  B.  MoEnally  and  Dan^H  W,  McCurdy,  for  the  Commonwealth. 

Sterrett,  J.  Briefly  stated,  the  question  in  this  case  ir  wliether  thp  com- 
monwealth is  entitled  to  collateral  inheritance  tax  on  $2,730,000,  the  agreed 
value  of  certain  real  and  personal  property  whicli  belonged  to  John  Du  Bois 
on  January  17,  1884.  On  that  day  Mr.  Du  Bois  exncnted  and  delivered  to 
his  nephew,  John  E.  Du  Bois,  a  deed  of  conveyance,  under  and  by  virtue  of 
which  it  is  claimed  the  title  to  said  property  so  vested  in  the  grantee,  during 
the  life-time  of  the  grantor;  that  at  the  decease  of  the  latter,  in  May,  1886,  it 
was  not  subject  to  collateral  inheritance  tax  under  any  of  the  provisions  of  an 
act  which  decUires:  "All  estates,  real,  persona],  and  mixed,  of  every  kind  what- 
soever, passing  from  any  person  who  may  die  seized  or  possessed  of  such  es- 
tate, being  within  tiiis  commonwealth,  either  by  will  or  under  the  intestate 
laws  thereof,  or  any  part  of  such  estate  or  estates  or  interests  therein,  trans- 
ferred by  deed,  grant,  bargain,  or  sale,  made  or  intended  to  talce  effect  in  pos- 
session or  enjoyment  after  the  death  of  the  grantor  or  bargainor,  to  any  per- 
son or  persons  or  to  bodies  politic  or  corporate,  in  trust  or  otherwise,  otlier 
than  to  the  use  of  father^  mother,  husband,  wife,  children,  or  lineal  descend- 
ants born  in  lawful  wedlock,  shall  be  and  they  are  hereby  made  subject  to  a 
tax  or  duty,"  etc.  The  only  ground  on  which  the  commonwealth  can  assert 
any  right  to  the  tax  in  question  is  that  the  conveyance,  in  the  language  of  the 
act,  was  "made  or  intended  to  take  effect  in  possession  or  enjoyment  af tei)  the 
v.l5A.no.ll — 41 
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death  of  the  grantor  or  bargainor.  **  If  it  was  either  made  or  intended  to  take 
effect,  either  in  possession  or  enjoyment,  after  his  death,  it  follows  from  the 
very  language  of  the  act  that  the  commonwealth  is  entitled  to  the  tax.  Con* 
ceding  the  conveyance  was  made  and  intended  to  take  effect  in  possession  be- 
fore the  death  of  the  grantor,  was  it  either  made  or  intended  to  take  effect  in 
enjoyment  before  the  happening  of  that  event?  In  a  clear  and  convincing 
opinion,  on  which  we  might  well  rest  our  afhrmance  of  his  decree,  the  learned 
president  of  the  orphans'  court  held  that  the  conveyance  was  not  intended  to 
take  effect,  nor  did  it  in  fact  take  effect,  in  enjoyment,  until  the  decease  of  the 
grantor.  His  finding  of  fact  to  that  effect  was  clearly  warranted  by  the  evi- 
dence; but,  waivii  q^  that  point,  and  conceding  for  sake  of  argument  that 
there  is  no  competent  evidence  of  intention  dehors  the  instrument  itself,  we 
have  no  doubt  the  conveyance,  fairly  construed,  according  to  the  spirit  and 
meaning  of  the  act  above  quoted,  did  not  take  effect  in  enjoyment  until  the 
decease  of  the  grantor.  The  manifest  effect  of  the  conditions,  reservations,, 
covenants,  and  stipulations  in  the  deed  was  to  clothe  the  grantee  with  the 
naked  legal  title,  liable  to  be  defeated  at  any  time  by  the  powers  reserved  to 
the  grantor  to  create  liabilities,  either  ex  contractu  or  ex  delicto,  to  the  full 
value  of  the  property,  and  even  beyond  it.  In  the  first  place,  the  grantee,  in 
consideration  of  the  conveyance,  covenants  and  agrees  to  pay  and  fully  dis- 
charge "all  debts,  notes,  obligations,  covenants,  contracts,  and  damages  of 
every  nature  and  character  whatsoever,  whether  arising  or  accruing  from  con- 
tracts or  torts  of  said  John  Du  Bois,  *  '«  «  and  all  such  notes,  obligations, 
debts,  damages,  or  contracts  of  the  said  John  Du  Bois,  *  *  *  executed, 
made,  or  incurred,  at  any  time  in  the  future  till  the  day  of  his  death,  by  the 
said  John  Du  Bois;  and,  for  the  full  and  faithful  performance  of  this  cove- 
nant, *  *  *  all  the  real  estate  above  conveyed  is  hereby  charged  in  the 
hands  of  the  party  of  the  second  part,  his  heirs  and  assigns;  and  any  and  all 
the  obligations  of  the  above  covenants  may,  by  the  holders  or  owners  of  the 
rights  of  action  which  may  be  or  are  embraced  in  the  above  covenants,  be  sued 
for  and  recovered  of  the  said  John  E.  Du  Bois  by  suit  brought  directly 
against  him."  It  is  further  provided  that  in  case  the  grantee  dies  before  the 
grantor  "the  deed,  sale,  and  conveyance,  and  all  the  covenants  therein,  shall 
be  null  and  void,  and  all  the  property,  real,  personal,  and  mixed,  above  sold, 
shall  be  and  become  fully  revested  in  the  said  John  Du  Bois,  his  heirs  and  as- 
signs, forever,  together  with  all  increments  accruing  thereon  and  therefrom." 
Again,  it  is  further  expressly  stipulated  that  the  grantee  is  to  have  and  to 
hold  all  the  property  conveyed,  "subject  to  the  foregoing  conditions  and 
charged  with  the  foregoing  covenants."  According  to  the  express  terms  and 
conditions  of  the  conveyance,  it  is  simply  impossible  that  it  could  take  effect 
^n  enjoyment,  as  to  any  of  the  property  embraced  therein,  during  the  life-time 
of  the  grantor.  In  the  event  of  his  surviving  the  grantee,  the  deed  was  to  be- 
come null  and  void,  and  everything  revert  to  the  former.  During  their  joint 
lives  the  grantor  had  the  power  to  incur  obligations  to  the  full  value  of  the 
property,  for  which  the  property  itself,  as  well  as  the  grantee  individually, 
was  directly  and  specifically  liable.  The  naked  legal  title  acquired  by  the 
grantee  was  the  merest  shadow.  The  grantor  held  a  firm  grasp  on  the  en- 
tire substance,  and  he  retained  it  as  long  as  he  lived.  In  view  of  all  this  it  is 
idle  to  contend  that,  in  any  proper  or  statutory  sense  of  the  word  "enjoy- 
ment," the  conveyance  in  question  took  effect  or  could  have  been  intended  to 
take  effect  in  enjoyment  prior  to  the  death  of  John  Du  Bois.  In  principle  the 
case  is  virtually  ruled  by  Reish  v.  Com.,  106  Pa.  St.  521,  and  SeiherVs  Ap- 
peal, 110  Pa.  St.  329,  1  Atl.  Rep.  346.  In  the  former  it  was  held  that  the 
right  of  the  commonwealth  to  collateral  inheritance  tax  was  not  defeated  by  a 
conveyance  or  transfer  of  the  title  to  the  property  during  the  life-time  of  the 
owner,  nor  by  possession  taken  under  such  conveyance,  if  the  enjoyment  of 
the  property  conveyed  is  not  intended  to  take  effect  till  the  death  of  the  gran- 
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tor.  In  this  case,  as  we  have  seen,  the  conveyance  was  not  intended  to  take 
effect  in  enjoyment  during  the  life-time  of  the  grantor,  nor,  in  point  of  fact, 
did  it  or  could  it  do  so.  It  is  unnecessary  to  notice  the  specifications  of  error 
seriatim.  As  already  intimated,  the  able  and  exhaustive  opinion  of  the  court 
below,  in  which  every  material  question  is  fully  considered  and  correctly  dis- 
posed of,  relieves  us  from  the  further  consideration  of  those  questions.  De- 
cree affirmed,  and  appeal  dismissed,  at  the  costs  of  appellant. 


(la  Pa.  St  387) 

Cross  v.  Tyrone  Min.  &  Mantjf'g  Co. 
(Supreme  Court  of  Penrufylvania.    October  1, 1888.) 

1.  BouNDABiES— Public  Lands— Survbts—Looation—Insiruotion. 

When  the  question  in  issue  is  which  of  two  locations,  based  on  designated  monu- 
ments, is  the  true  one,  refusal  to  instruct  that  **the  highest  evidence  of  location  is 
the  original  marks  or  monuments  on  the  ground  caUed  for  in  the  return  of  the  sur- 
veyor, '*  and,  if  the  monuments  testified  to  by  defendant's  surveyors  are  original 
monuments,  this  fixes  the  location,  for  the  reason  that  It  is  for  the  jury  to  fix  the 
location  from  all  the  evidence,  is  error,  as  the  hypothesis  of  the  point  is  that  the 
jury  had  closed  this  inquiry. 

S.  Same. 

Where  defendant's  case  rests  on  the  testimony  of  surveyors  that  the  trees  origi- 
nally marked,  or  some  of  them,  were  on  the  ground,  and  had  been  examined  by 
them,  a  charge  that,  owing  to  the  length  of  time  since  the  survey  was  made,  "it  is 
not  to  be  expected  that  the  monuments  then  made  on  the  ground  are  now  to  be 
found, "  is  error,  as  tending  to  cast  discredit  on  defendant's  testimony. 

Error  to  court  of  common  pleas,  Centre  county. 

Ejectment  by  J.  B.  Lowrie,  trustee,  against  James  S.  Cross.  The  trustee 
having  died,  the  Tyrone  Mining  &  Manufacturing  Company  was  substituted 
as  plaintiff.    Judgment  for  plaintiff,  and  defendant  brings  error. 

Thos.  H,  Murray,  John  Q,  Love,  and  S,  B,  Peale,  for  plaintiff  in  error. 
Orvis,  Bower  &  Orcia,  for  defendant  in  error. 

Williams,  J.  This  action  was  brought  to  recover  that  part  of  the  land 
surveyed  in  the  name  of  Bichard  Whitehead  which  lies  "west  of  the  part 
leased  to  the  Juniata  Mining  Company,  bounded,"  etc.  The  defense  was  that 
the  Bichard  Whitehead  survey  did  not  cover  the  land  in  controversy.  The 
true  location  of  tlie  Whitehead  was  therefore  the  real  point  in  dispute.  There 
seems  to  be  no  difference  of  opinion  about  the  fact  that  the  survey  of  the 
Whitehead  was  a  chamber  survey;  no  marked  trees  or  natural  monuments 
being  called  for  in  the  official  return,  or  found  upon  the  ground,  The  calls 
for  adjoinders,  as  returned  to  the  land-office,  are  for  vacant  land  on  the  east 
and  south,  for  William  Burge  on  the  west,  and  for  Samuel  Bryan  on  the 
north.  The  call  for  Burge  on  the  west  was  a  mistake,  as  there  is  no  tract  in 
the  name  of  Burge,  warrantee,  adjoining  the  Whitehead  as  located  by  either 
of  the  parties.  The  Samuel  Bryan,  however,  is  located  on  the  north,  and  was 
surveyed  on  the  11th  November,  1785,  the  same  day  on  which  the  survey  of 
the  Whitehead  purports  to  have  been  made,  and  calls  for  the  Whitehead  on 
the  south.  In  order,  therefore,  to  locate  the  warrant  in  controversy,  it  is 
necessary  first  to  locate  the  Bryan  survey.  The  official  return  describes  the 
Bryan  thus:  "Situate  in  or  near  the  Half  Moon  run,  adjoining  land  of  Wm. 
Burgess,  Mr.  Weston,  and  others,  including  the  Cranberry  swamp,  contain- 
ing two  hundred  and  ninety  acres  and  sixty-four  perches  and  allowance;"  and 
the  adjoinders  shown  by  the  draught  of  the  survey  on  vacant  land  on  the 
east,  the  Bichard  Whitehead  on  the  south,  Mr.  Daugherty  in  the  angle  of  the 
west  line,  and  from  the  post  at  the  north-west  corner  to  the  pine  at  the  ex- 
treme northern  end  of  the  tract  of  vacant  land.  The  Bryan  must  be  located, 
therefore,  by  reference  to  its  call  for  Daugherty,  by  the  pine  corner  at  its 
northern  extremity,  and  such  marks  of  the  original  survey  as  may  be  found 
npon  its  lines.    In  the  angle  of  the  west  line,  where  the  Daugherty  is  called 
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foVf  there  is  warrant  in  the  name  of  Wm.  King.  '  Ko  tract  in  the  name  of 
Daugherty  is  found  in  the  ueigbbprhood,  but  the  plaintiff  alleges  and  gave 
evidence  to  show  that  one  Bernard  Daugherty  was  a  part  owner  of  the  war- 
rant on  which  the  King  tract  was  Jocated,  when  it  was  placed  in  the  hands 
of  tlie  deputy^surveyor ;  and',  as  the  Bryan  was  located  seven  days  earlier  than 
the  King,  be  argues  that  the  name  of  Daugherty,  a  part  owner,  was  used  at 
ti)at  time  instead  of  King,  by  imidvertence,  and  that  the  survey  in  the  name 
of  King  is  the  one  intended  where  the  name  of  Daugherty  appears  on  the  re- 
turn. By  the  aid  of  the  King  survey,  and  the  pine  corner  at  the  north  end, 
which  the  plHintiif  alleged  to  be  a  well-known  original  corner,  the  plaintiff 
located  the  Bryan,  and  adjoining  it  on  the  south  the  Whitehead;  thus  bring- 
ing the  land  in  controversy  within  the  lines  of  the  Whitehead.  The  defend- 
ant undertook  to  locate  the  Bryan  without  regard  to  the  King  survey,  or  the 
alleged  pine  corner.  His  position  was  that  the  lines  of  the  Bryan,  or  some 
of  them,  were  actually  run  upon  the  ground,  and  that  at  least  two  of  the 
trees  originally  marked  upon  the  east  line  were  still  standing,  ^nd  must  con- 
trol the  location.  Starting  from  an  alleged  northern  end  of  the  east  line,  the 
defendant  ran  south  along  the  line  of  the  marked  trees  far  enough  to  inclose 
the  pools  or  marshes  spoken  of  by  witnesses  as  the  "  Cranberry  Swamp, "  and 
then  ran  west  the  official  distance;  thus  fixing  the  south  line  of  the  Bryan  and 
the  north  line  of  the  Whitehead.  By  this  location  the  land  in  controversy 
would  be  excluded  from  the  Whitehead,  and  left  wholly  or  mainly  on  the 
north  side  of  it.  The  plaintiff's  location  by  the  white  pine  corner  and  the 
King  survey  carried  the  tract  considerably  further  north  and  west.  The 
question  for  the  jury  was,  which  of  these  locations  is  the  true  one?  To  guide 
the  jury  in  this  Inquiry,  the  defendant  asked  the  court  to  instruct  them  that 
"the  highest  evidence  of  location  is  the  original  marks  or  monuments  on  the 
ground  called  for  in  the  return  of  the  deputy-surveyor;  and  if  the  jury  be- 
lieved that  the  marked  trees  testified  to  by  defendant's  surveyors,  and  the 
Cranberry  swamp,  are  original  monuments,  or  marks  of  the  Samuel  Bryan 
survey*  then  this  fixes  the  location  of  the  Bryan,  and  the  verdict  must  be  for 
the  defendant."  The  learned  judge  made  reply  as  follows:  "That  point  is 
refused,  because  it  is  the  duty  of  the  jury,  under  all  the  evidence  in  the  case, 
to  find  as  a  fact  the  true  location  of  the  land  in  dispute." 

The  unqualified  refusal  of  the  instruction  asked  for  was  clearly  wrong, 
and  the  reason  given  for  the  refusal  is  not  pertinent  or  responsive  to  the 
proposition  embodied  in  the  point.  Here  were  two  conflicting  theories  of  lo- 
cation present^ed  to  the  jury.  One  of  these  rested  on  the  white  pine  corner* 
and  the  call  for  the  King  survey.  The  other  rested  on  the  alleged  original 
marked  trees  in  the  east  line  and  the  position  of  the  Cranberry  swamp. 
Which  should  the  jury  adopt?  That  depended,  as  the  learned  judge  said  in 
his  answer,  on  what  they  should  conclude  from  "all  the  evidence  in  the  case;'' 
but  the  hypothesis  of  the  point  was  that  the  jury  had  closed  this  inquiry,  and 
come  to  the  conclusion  that  the  marked  trees  and  the  Cranberry  swamp  were 
"original  monuments,  or  marks  of  the  Samuel  Bryan  survey,'*  and  asked 
the  court  to  say  that,  it'  so,  they  were  "the  highest  evidence  of  location,"  and 
would  ^x  the  lines  of  the  Bryan  tract.  This  proposition  should  have  been 
afiirmed  with  such  explanations  as  the  learned  jury  might  have  deemed  nec- 
essary to  make  himself  clearly  understood  by  the  jury.  If,  "under  all  the 
evidence,"  as  the  point  assumed,  the  jury  had  come  to  believe  that  the  marked 
trees  relied  on  by  the  defendant  were  made  by  the  deputy-surveyor  to  mark 
the  east  line,  and  that  the  pools  which  he  alleged  constituted  the  Cranberry 
Fwamp  were  included  in  the  survey,  and  referred  to  in  the  return  as  a  nat- 
ural munument  of  the  location,  then  they  must  reject  the  contrary  proposi- 
tion that  the  King  aijrvey  was  that  referred  to  as  the  Daugherty,  and  the 
white  pine  corner,  as  fixed  by  the  plaintiff,  was  the  true  northern  point  of 
the  survey.    In  that  event,  what  effect  should  be  given  to  their  finding  upon 
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this  question  of  fact?  The  point  asked  the  court  to  say:  that  such  a  finding 
would*  under  the  legal  rules  applicable  to  surveys*  be  conclusive  on  the  ques- 
tion of  location;  but  the  learned  judge  refused  so  to  say,  and  instead  thereof 
told  the  jury  that  it  was  their  duty  to  fix  the  true  location  from  all  the  evi- 
dence in  the  case.  This  was  not  responsive  to  the  point.  What  was  asked 
was  that  the  judge  should  tell  the  jury  the  legal  effect  of  their  Ending  certain 
facts.  Instead  of  this,  he  told  them  that  they  must  find  the  facts  from  all 
the  evidence  in  the  case.  This,  as  a  general  instruction,  was  quite  right, 
but  as  an  answer  to  the  point  it  was  in  no  sense  responsive,  and  wholly 
missed  the  subject  to  which  the  attention  of  the  court  was  drawn. 

The  fourth  assignment  of  error  is  also  sustained.  The  learned  judge,  in 
speaking  of  "these  surveys, '^  and  the  length  of  time  since  they  were  mad®, 
said  to  the  jury  that  '*it  is  not  jbo  be  expected  that  the  monuments  then  made 
on  the  ground  are  now  to  be  found;"  although  the  defendant's  case  rested  on 
the  testimony  of  surveyors  who  asserted  that  the  trees  originally  marked,  or 
some  of  them,  were  actually  on  the  ground,  had  been  examined  by  them,  and 
bore  the  marks  of  the  survey.  The  jury  might  naturally  understand  from  this 
remark  that  the  learned  judge  discredited  the  testimony  of  the  defendant's 
witnesses,  and  regarded  the  alleged  original  marks  as  entitled  to  no  consid- 
eration, and  their  judgment  might  have  been  controlled  by  what  they  un- 
derstood to  be  the  opi'iion  of  the  judge.  It  may  be  that  the  defendant's  the- 
ory was  not  so  supported  as  to  convince  the  judge  or  the  jury  that  it  was  the 
true  one,  but  he  had  a  right  to  have  it  passed  upon  by  the  jury  under  proper 
instructions.  We  regret  to  send  this  case  back  for  a  new  trial,  as  the  gen- 
eral charge  seems  to  us  correct  and  entirely  fair;  but,  as  the  errors  complained 
of  in  the  third  and  fourth  assignments  of  error  may  have  influenced  the  ver- 
dict, we  have  no  alternative.  The  judgment  is  therefore  reversed,  and  a  writ 
of  venire /ados  de  novo  awarded. 


(121  Pa.  St  687) 

MoBSE  V.  Rollins. 
(Supreme  Court  of  PennayVoania.    October  1, 188S.) 

BOUXTDARIES— MOKUXBNTS  AOTUAIXT  6bT— Ck>URSB8  AND  DiSTAlTOBS. 

Evidence  that  at  the  time  of  a  conveyance  a  survey  was  made  by  the  parties,  and 
that  a  line  running  to  a  post,  the  distance  of  which  was  desif^ated  as  7  perches, 
was  in  fact  6.7  perches  to  where  the  post  was  actuaUy  set  as  a  monument,  whence  a 
partition  fence  on  another  line  between  vendor  and  vendee  was  built,  justifies  a 
verdict  locating  the  comer  at  the  post,  as  distance  usually  yields  to  monuments 
actually  erected. 

Error  to  court  of  common  pleas,  Warren  county;  W.  D.  Brown»  Judge. 

Ejectment  by  Charles  G-.  Rollins  against  Robert  Morse.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  brings  error. 

O.  C.  Allen  and  Geo.  H,  Higgins,  for  plaintiff  in  error.  W.  M.  Lindsey 
and  /.  O.  Parmlee,  tor  defendant  in  error. 

Stebrett,  J.  The  only  defense  to  this  action  of  ejectment  was  that  the 
title  to  the  strip  of  land  in  controversy  passed  by  deed  of  August  25,  1875, 
from  plaintiff  below  to  Mrs.  Amelia  Allen,  whose  interest  was  subsequently 
acquired  by  defendant.  The  deed,  according  to  the  courses  and  distances 
given  therein,  embraces  the  land  in  controversy,  but  evidence  was  introduced 
by  the  plaintiff  to  prove  that  it  was  excluded  by  the  survey  made  upon  the 
ground  and  assented  to  by  the  parties  at  the  time  of  the  conveyance.  The 
length  of  the  line  along  the  public  road,  north,  38  degrees  and  30  minutes  west, 
as  given  in  the  deed,  is  *' seven  perches  to  a  post. "  According  to  the  evidence 
that  line,  as  located  on  the  ground,  was  three-tenths  less  than  seven  perches, 
and  the  post  called  for  at  its  terminus  was  actually  set  there  as  a  monument  to 
mark  and  designate  the  north-westerly  comer  of  the  lot  intended  to  be  conveyed. 
On  the  line  running  thence  south,  43  degrees  and  15  minutes  west,  the  partition 
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fence  between  vendor  and  vendee  was  built  and  afterwards  maintained.  The 
undisputed  testimony  of  the  surveyor  and  his  assistants  was  that  they  set  the 
post  at  six  and  seven-tenths  rods  from  the  north-easterly  corner  of  the  lot  as 
claimed  by  plaintiff  below.  If  the  jury  found,  as  they  doubtless  did,  that  a 
survey  was  actually  made  on  the  ground ;  that  the  north-easterly  corner  of 
the  lot  was  fixed  and  designated  by  a  stake  set  in  the  ground  for  that  purpose, 
and  they  were  further  satisfied  that  the  location  of  that  monument  was  at  the 
point  claimed  by  plaintiff,  it  was  their  duty  to  find  in  his  favor.  The  evi- 
dence certainly  warranted  that  conclusion;  and,  as  was  said  in  Lodge  v.  Bar- 
nett,  46  Pa.  St.  480«  no  principle  is  better  settled  in  this  state  than  that  '*the 
courses  and  distances  in  a  deed  always  give  way  to  the  boundaries  found  upon 
the  ground,  or  supplied  by  proof  of  their  former  existence,  when  the  marlss  or 
monuments  are  gone."  The  case  was  well  tried.  The  evidence  presented 
questions  of  fact  that  were  fairly  submitted  to  the  jury  We  find  nothing  in 
eitlier  of  the  specifications  of  error  that  requires  a  reversal  of  the  judgment. 
Judgment  affirmed. 
(122  Pa.  St  1)  — ^ 

Brooklet  v.  Brooklet. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888/ 

Attorney  and  Client— Authority  of  Attorney— Compromises. 

An  attorney,  by  virtue  of  his  employment,  cannot  bind  his  client  by  a  compromise 
of  the  demand  sued  ozl^ 

Error  to  court  of  common  pleas,  Lancaster  county. 

Assumpsit  for  the  recovery  of  money  loaned,  brought  by  Bernard  Brockley 
against  John  P.  Brockley.  The  defense  interposed  was  an  award  and  satis- 
faction.   Judgment  for  plaintiff,  and  defendant  brings  error. 

/.  Hay  Brown  and  2).  P,  Rosenmiller,  for  plaintiff  in  error.  H.  Jf.  Houser 
and  B,  F,  Davis,  for  defendant  in  error. 

Clark,  J.  The  only  question  to  be  considered  in  this  case  is  as  to  the  force 
and  effect  of  the  receipt,  dated  19th  December,  1884,  given  by  Clark  on  pay- 
ment of  $130.  A  suit  had  been  brought  by  Bernard  Brockley  against  John 
P.  Brockley,  his  brother,  in  the  justice's  court  of  Los  Angeles  township,  for 
the  recovery  of  $200  which  the  defendant  had  refused  to  pay,  and  the  receipt 
was  given  for  $180  "in  settlement  of  said  case,"  and  with  the  agreement  that' 
the  action  would  "be  dismissed  and  no  other  claims."  The  expression,  "and 
no  other  claims,"  is  of  itself,  perhaps,  ambiguous,  but,  taken  in  connection 
with  what  precedes  it,  its  meaning  is  plain.  There  can  be  no  doubt  but  that 
a  compromise  and  settlement  of  the  plaintiff  ^s  entire  claim  in  the  suit  were  in 
contemplation  of  the  writer  of  this  receipt.  An  agreement  between  a  debtor 
and  a  creditor  for  the  acceptance  of  part  of  a  debt  in  satisfaction  of  the  whole 
is  void  for  want  of  consideration ;  this  rule  of  law  is  as  well  settled  in  Penn- 
sylvania as  it  is  in  California.  Laird  v.  Campbell,  92  Pa.  St.  470;  Pierson  v. 
McCahilU  21  Cal.  122:  De  Land  v.  HietU  27  Gal.  611.  But  there  are  many 
exceptions  to  the  rule.  It  is  otherwise,  for  example,  where  the  amount  of 
the  claim  is  disputed  or  contingent,  where  there  are  mutual  unsettled  demands, 
where  thecreditor  receives  some  new  benefit  or  advantage,  or  when  the  agree- 
ment is  for  composition  between  the  debtor  and  several  creditors.  Laii-d  v. 
Campbell,  supra;  Chamberlain  v.  McClurg^  8  Watts  &  S.  31;  Fleming  v. 
Ramsey,  46  Pa.  St.  252;  Broitm  v.  8loan,  6  Watts,  421.  Assuming  that  the 
agreement  for  acceptance  contained  in  the  receipt  was  duly  authorized  by  the 
plaintiff,  and  that  the  $130  was  paid  in  pursuance  thereof,  the  contract  would 
seem  to  have  been  fully  executed  between  the  parties,  and,  as  there  was  some 
sort  of  dispute  existing  at  the  time  in  reference  to  the  plaintiff's  claim»  we 

"  1  See  note  at  end  of  case. 
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Ihink  the  transaction  might  perhaps  be  sustained  as  a  compromise  and  settle* 
ment  of  the  plaintiff's  entire  claim.  There  is  no  testimony,  however,  by  the 
defendant,  nor  by  any  other  witness,  that  the  writing  was  made  by  the  per- 
sonal direction  or  with  the  consent  of  Bernard  Broclcley.  On  the  contrary,  if 
the  latter  is  believed,  he  never  saw  or  had  any  knowledge  of  it  whatever.  He 
says  that  $130  was  all  the  money  the  defendant  had;  that  it  was  received  in 
part  payment  only;  and  that  the  defendant  said  he  would  pay  the  balance. 
The  whole  case,  therefore,  rests  upon  the  authority  of  Clark  to  make  the  prop- 
osition, and  all  the  authority  he  had  was  by  virtue  of  the  relation  of  attorney 
and  client  which  existed  between  him  and  Bernard  Brockley. 

The  agreement  of  an  attorney  at  law,  within  the  scope  of  his  employment, 
binds  his  client;  and  his  retainer  authorizes  him  in  general  to  do,  in  behalf  of 
his  client,  all  acts  incidental  to  a  due  and  orderly  conduct  of  the  suit  which 
affect  not  the  cause  of  action  but  the  remedy.  This,  we  believe,  is  the  rule, 
not  only  in  Pennsylvania,  but  in  the  other  states.  An  attorney,  by  virtue  of 
his  employment  as  such,  merely  has  no  general  power  to  compromise  the 
claims  of  his  client.  Chaffey  v.  Dexter,  (Cal.)  4  Pac.  Rep.  980.  There  may 
be  cases,  perhaps,  where  the  claim  is  seriously  imperiled  by  delay,  with  no  op- 
portunity for  consultation,  when,  from  the  character  of  the  claim  or  the  cir- 
cumstances attending  it,  the  power  to  compromise  may  be  implied,  (  Whitehall 
V.  Keller,  100  Pa.  St.  108;^  but  the  authority  to  compromise  a  claim  cannot  be 
inferred  from  the  mere  relationship  of  attorney  and  client,  {Mackey's  Heirs  v. 
Adair,  99  Pa.  St.  143.)  "Persons  dealing  with  an  attorney  at  law,  respecting 
his  client's  business,  may  justly  infer  that  he  has  all  the  power  implied  by  the  re- 
lation, but  not  that  he  has  the  powers  of  a  general  agent,  to  compromise  and 
release  debts  or  transfer  and  convey  goods  or  lands  of  his  client.  There  must 
be  some  proof  of  agency  beyond  that  implied  by  the  relation,  or  of  a  ratifica- 
tion, to  bind  the  client  by  acts  of  his  attorney,  not  within  the  scope  of  his  du- 
ties as  an  attorney.  Isaacs  v.  Zugsmith,  103  Pa.  St.  77.  Tliere  was  noth- 
ing in  the  nature  of  the  claim  in  suit,  or  in  the  circumstances  attending  the 
case,  to  take  it  out  of  the  general  rule,  and  therefore  the  judgment  is  affirmed. 

NOTE. 

Attornbt  and  Client— Implibd  Authority  of  Attornbt.  The  ordinary  powers 
of  an  attorney  do  not  authorize  him  to  execute  any  discharge  of  a  debtor  but  upon  the 
actual  payment  of  the  full  amount  of  the  debt,  and  that  in  money  only,  Hamrich  y. 
Combs,  (Neb.)  15  N.  W.  Rep.  781 ;  and  he  cannot  compromise  a  valid  claim  against  a  per- 
son presumably  solvent  by  accepting  in  full  satisfaction  thereof  the  note  of  another  and 
irresponsible  person  for  a  much  smaller  amount,  Kelly  v.  Wright.  (Wis.)  26  N.  W.  Rep. 
610 ;  nor  accept  wood  in  payment  of  a  note  left  with  him  for  collection,  Pitkin  v.  Har- 
ris, (Mich.)  87  N.  W.  Rep.  61 ;  nor  surrender  any  substantial  right  of  his  client  without 
the  latter's  consent,  Dickerson  v.  Hodges,  (N.  J.)  10  AtL  Rep.  111.  See,  also,  note,  Id.; 
as  to  the  extent  of  an  attorney's  authority.  An  attorney  has  power  to  dismiss  a  suit 
without  special  authority,  Dayls  y.  Hall,  (Mo.)  8  S.  W.  Rep.  882;  and  to  extend  the  time 
of  payment  of  claims,  in  order  to  obtain  security  therefor,  where  they  are  put  in  his 
hands  to  secure  or  collect,  Crawford  y.  Nolan,  (Iowa,)  80  N.  W.  Rep.  32;  and,  where 
he  is  employed  in  several  cases  inyolyingthe  same  issues,  he  may  stipulate  that  the  de- 
cision of  one  shall  determine  the  others,  Ohlquest  y.  Farwell,  (Iowa,)  32  N.  W.  Rep.  277; 
and  the  counsel  of  married  women  may  bind  the  latter  by  consent  decrees  to  the  same 
extent  as  other  clients,  Williams  v.  Simmons,  (Ga.)  7  S.  E.  Rep.  133.  See  note  to  Craw- 
ford y.  Nolan,  sujyra,  as  to  the  extent  of  an  attorney's  implied  authority.  See,  also, 
Hayerty  y.  Haverty,  (Kan.)  11  Pac.  Rep.  364,  and  note. 


(121  Pa.  St.  649) 

Appeal  of  Runner. 
{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

Patmbnt— Presumption  from  Lapse  op  Time— Rebuttal. 

The  maker  of  two  sealed  obligations,  after  the  death  of  the  obligee,  called  at  the 
house  of  her  administrator  and  asked  for  the  notes,  saying  he  wished  to  fix  theia 
up.  Owing  to  the  absence  of  the  administrator  he  did  not  obtain  the  notes,  but 
stated  to  a  sister  of  deceased  that  he  would  soon  pay  her  one-half  of  the  amount  of 
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the  notes,  which  was  the  portion  to  which  she  was  entitled,  the  maker  being  entitled 
to  the  other  half  as  the  remaining  heir  of  deceased.    Held  asoffident  recognition 
to  rebut  the  presumption  of  payment  arising  from  a  lapse  of  20  years  and  upwards 
-  without  "demand  for  payment.* 

Appeal  from  orphans'  court,  Lancaster  county. 

This  appeal  is  brought  by  Margaret  Runner,  administratrix  of  the  estate  of 
Mary  Eliza  KilJough,  from  a  decree  overruling  exceptions  filed  to  report  of 
an  auditor  appointed  to  make  distribution  of  the  balance  in  the  hands  of  Jesse 
Wood  and  l^eander  O.  Wright,  administrators  of  the  estate  of  Robert  Eiliough. 

Broum  i&  HenaeU  for  appellant.    H.  R.  Fulton,  for  appellees. 

Clark.  J.  The  question  presented  in  this  appeal  arises  upon  the  distribu- 
tion of  the  estate  of  Robert  Killougli,  deceased,  in  the  orphans'  court  of  Lan- 
caster county^  The  claim  which  gives  rise  to  the  contention  is  made  by  Mar- 
garet Runner,  administratrix  of  the  restate  of  Mary  Eliza  Killough,  deceased, 
on  two  obligations  under  seal  dated  10th  December,  1864,  payable  in  one  year 
from  date,  with  interest, — one  calling  for  #800,  upon  which  a  credit  of  SIO  is 
entered  6th  October,  1875;  the  other  for  $267,  upon  which  credits  are  entered 
as  follows:  2d  December,  1865,  $5;  October,  $70;  3d  March,  1879,  $25.  The 
execution  of  the  notes  is  admitted,  and  their  validity  at  the  time  of  their  exe^ 
cution  is  not  denied.  No  claim  was  made  upon  them,  however,  until  after 
the  debtor^s  death,  and  it  is  contended  on  the  part  of  the  executrix  of  the  last 
will  and  testament  of  Robert  Killough,  deceased,  that,. as  they  have  been  un- 
claimed and  without  recognition  for  20  years  and  upwards  before  their  pres- 
entation to  the  auditor,  the  law  will  presume  that  they  are  paid.  The  obli- 
gations which  constitute  the  claim  in  this  case  were  dated,  as  we  have  said, 
10th  December,  1864.  Mary  Eliza  Killough  died  5th  January,  1886,  and  the 
obligations  were  laid  before  the  auditor  some  time  in  August,  1887.  From 
the  time  of  the  maturity  of  the  obligations,  therefore,  18  years  8  months  and 
25  days  had  intervened  at  the  death  of  Mary  Eliza  Killough,  20  years  and  25 
days  at  the  desith  of  Robert  Killough,  and  21  years  and. 8  months  when  they 
were  presented  for  payment  before  the  auditor.  Under  tliese  circumstances 
the  presumption  of  payment  would  undoubtedly  arise,  unless  there  is  sufficient 
evidence  to  explain  the  delay,  or  to  show  tliat,  notwithstanding  the  presump- 
tion, the  debt  is  actually  unpaid.  There  is  no  evidence  showing  when  the 
several  credits  referred  to,  or  any  of  tiiem,  were  entered,  and  it  is  a  well-es- 
tablished principle  that  credits  indorsed  on  a  bond  are  not  evidence  of  actual 
payment,  to  rebut  the  presumption,  until  proven  or  shown  to  have  been  made 
within  20  years,  and  while  it  was  contrary  to  the  interest  of  the  obligee  to 
make  them.  Lash  v  Von  Neida,  16  Wkly.  Notes  Gas.  93.  It  is  not  pre- 
tended that  Robert  Killough  was  insolvent,  or  that  the  money  might  not  at 
any  time  after  the  maturity  of  the  bond  have  been  made  out  of  his  estate;  the 
only  matter  suggested  in  explanation  of  the  delay  is  the  fact  that  the  parties 
to  the  obligation  were  brother  and  sister,  and,  as  the  latter  was  in  no  need 
for  her  money,  she  was  indulgent  in  its  collection.  The  appellants  rely,  how- 
ever, upon  certain  admissions  of  Robert  Killough,  made  .within  20  years,  which 
they  contend  are  sufficient  to  rebut  the  presumption  of  payment.  The  auditor, 
as  well  as  the  court  below,  was  of  opinion  that  the  evidence  of  these  alleged 
admissions  was  insufficient;  that  it  was  not  direct  or  positive;  and  the  claim 
was  not  allowed  in  the  distribution.  Mary  Eliza  Killough  at  her  death  left 
to  survive  her  a  brother,  the  said  Robert  Killough,  and  a  sister,  Eleanor 
Tomlinson.  Robert  Killough  was  therefore  entitled  to  one-half  of  the  estate 
of  Mary  Eliza,  and  Eleanor  Tomlinson  to  the  other  half.    Margaret  J.  Run- 

^  Respecting  the  presumption  of  payment  arising  from  lapse  of  time,  and  the  evidence 
necessary  to  overcome  snch  presumption,  see  Rockhm  v.  RockhllL  (N.  J.)  14  AtL  Rep. 
760,  and  note;  Gregory  v.  Com.,  (Pa.)  ante^  452;  Kellogg  v.  Dickinson,  (Mass.)  IS  % 
E.  Rep.  828. 
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ner,  wife  of  Henry  Bunner,  the  administratrix  of  the  estate  of  Mary  Eliza 
Killough,  deceased,  is  a  daughter  of  !]^leanor<Tomjin8on,  and  Ebenezer  Tom^ 
linson  is  her  son.  Ebenezer  Tomlinsbn  testifies  ais  follows:  *' Two  weeiss  be- 
fore Robert  Eillough  died  I  was  there  to  see  him,  and  he  told  me  to  tell  my 
mother,  Eleanor  Tomlinson,  to  come  down;  that  he  wanted  to  see  her  on  tikis' 
business  of  theirs;  that  he  was  not  able  to  go  up  to  her.  He  did  not  say  what 
business.  She  was  sick  at  the  time,  and  was  not  able  to. go  there."  Henry 
Runner  testifies:  *' A  short  time  before  Robert  Killough's  death  he  said  to  me 
that  he  would  be  up  shortly,  in  a  week  or  10  days,  and  fix  up  these  two  notes. 
He  spoke  of  his  sister's  notes,  but  mentioned  no  amount.  *  *  *  Robert 
EJllough  and  Eleanor  Tomlinson  came  to  my  house  about  a  month  before 
Robert  Killough's  death.  It  was  before  Thanksgiving  day.  He  asked  me 
for  these  notes,  and  said  he  would  like  to  fix  them  up.  He  did  not  get  them. 
My  wife  was  not  at  home  that  day.  Robert  KlUough  told  Mrs.  Tomlinson 
there  that  he  would  pay  her  one-half  the  money  on  these  notes;  that  he  would 
be  up  in  a  week  or  10  days  for  that  purpose.  1  heard  him  say  this  to  her. 
•  *  *  He  said  he  would  pay  over  her  share  on  the  two  notes  to  Eleanor 
Tomlinson.  He  said  this  to  Eleanor  Tomlinson  in  my  presence.  The  notes 
were  not  shown  to  him  at  that  time;  the  notes  were  at  my  place.  They  were 
not  fixed  on  that  day  on  account  uf  sickness.  He  did  not  say  how  he  was 
going  to  fix  them  no  more  than  1  have  told  you.  *  *  *  He  finished  the 
conversation  as  he  got  into  the  carriage  to  go  away.  The  carriage  was  out 
in  the  road,  close  to  the  gate.  The  conversation  took  place  in  the  house;  in, 
the  first  place,  in  the  kitchen.  I  was  there  during  the  conversation  in  the 
kitchen.  No  person  had  a  piece  of  paper  or  pencil  to  count  how  much  money 
was  due.  My  wife  was  not  there;  she  was  not  at  home.  The  notes  were  at 
the  house  at  that  time;  she  kept  them  upstairs  in  a  little  box, — a  fancy  box 
she  kept  papers  in ;  it  was  not  locked,  either.  My  mother-in-law  was  not  liv- 
ing with  us  at  that  time.  She  had  a  home  of  her  own  at  Mechanics'  Grove. 
Mrs.  Tomlinson  came  to  my  bouse  on  that  day  with  Robert  Killough.  They 
were  at  my  place  about  an  hoiir.  It  was  because  my  wife  was  away  that  they 
could  not  get  these  notes  to  make  the  calculation;  they  had  not  these  notes 
before  them  at  that  time." 

If  this  testimony  is  beHeved,  and  it  is  not  contradicted  or  in  any  way  dis- 
credited, it  exhibits  a  clear,  distinct,  and  unequivocal  recognition  of  the  debt 
evidenced  by  the  notes.  It  is  not  the  case  of  a  casual  conversation  with  a 
stranger.  The  purpose  of  Robert  Eiilough's  visit  to  the  house  of  Mrs.  Ru nner 
was  to  fix  these  notes.  His  purpose,  he  said,  was  to  pay  to  her  the  one-half. 
He  took  Mrs.  Tomlinson  with  him  in  order  that  this  adjustment  might  be 
made,  but^  owing  to  the  absence  from  home  of  Mrs.  Runner,  who  had  the 
notes  in  her  custody,  the  settlement  wa^  not  effected.  "He  asked  for  the 
notes,"  says  Runner.  "He  said  he  wouIq  like  to  fix  them  up.  He  did  not  get 
them.  My  wife  was  not  at  home  that  day  Robert  Killough  told  Mrs.  Tomlin^ 
son  then  that  he  would  pay  her  one-hall  of  the  money  of  these  notes;  that  he 
would  be  up  in  week  or  ten  days  for  that  purpose.  1  heard  him  say  this  to 
her. "  This  recognition  of  the  debt  is  express  and  direct,  positive  and  uncon- 
ditional; if  true,  it  was  certainly  sufficient  to  rebut  the  presumption,  and  its 
truth  is  not  seriously  questioned.  We  are  of  opinion  that  this  claim  should 
liave  been  allowed.  The  decree  of  the  orphans*  court  is  therefore  reversed, 
and  the  record  remitted,  in  order  that  distribution  may  be  made  in  acooixiance 
with  this  opinion,  and  it  is  ordered  that  the  appellees  pay  the  costs  of  this 
appeal. 
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Appeal  of  Brenemak. 
(Supreme  Court  of  PennsyVoanicL    October  1, 1888.) 

1.  Payment— Prbsumftion  from  Lapse  of  Time— Rebuttal. 

Letters  written  by  a  debtor  while  insolvent,  19  years  before  the  presentation  of  a 
Judgment  to  his  executor,  in  response  to  a  demand  by  the  creditor  for  payment,  un- 
equivocally admitting  the  debt  though  not  promising  payment,  repel  the  presump- 
tion of  payment  arising  from  the  lapse  of  20  years  from  its  revival  oy  scire  facias^ 

2.  Guardian  ani>  Ward— Rights  of  Ouardian. 

A  guardian  who  extends  time  to  his  wards*  debtor  until  he  becomes  insolvent,  re- 
iving on  his  promise  to  pay,  and  settles  the  debt  in  his  accounts,  can  recover  it  as  a 
oebt  due  to  himself. 

Appeal  from  orphans*  couil,  Lancaster  county;  D.  W.  Patterson,  Judge. 

Claim  filed  by  Benjamin  Champneys  and  H.  £.  Slay  maker,  executors  of  tiie 
will  of  £.  C.  Beigart,  deceased,  against  A.  N.  Breneman,  executor  of  the  will 
of  A.  N.  Breneman,  deceased.  Claim  allowed  by  the  orphans*  court,  and 
Brenem^ii  appeals. 

A,  C,  Reinoehl  and  H.  M,  Houser^  for  appellant.  D.  McMullin  and  B.  P. 
Brinton,  for  appellees. 

Clark,  J.  It  is  a  well-established  rule  of  the  law  that  all  debts  by  spe- 
cialty, etc.,  unclaimed  and  unrecognized  for  20  years,  in  the  absence  of  suffi- 
cient explanatory  evidence,  are  presumed  to  have  been  paid.  The  rule  ex- 
tends to  judgments,  {Van  Loon  v.  Smith,  103  Pa.  St.  238;  Biddle  v.  Bank^ 
109  Pa.  St.  349,)  and  to  debts  of  all  descriptions  not  barred  by  the  statute  of 
limitations,  (McQuem&y  v.  Hiester,  83  Pa.  St.  435;  Laah  v.  Von  Neida,  16  Wkly. 
Notes  Cas.  93;  Pryor  v.  Wood,  31  Pa,  St.  142.)  It  is  applicable  both  at  law 
and  in  equity,  in  the  common  pleas  and  in  the  orphans'  court.  The  appellants 
invoke  its  aid  in  the  distiibution  of  the  estate  of  Abraham  Breneman,  de- 
ceased. The  facts  do  not  seem  to  be  seriously  disputed,  and  are  substantially 
as  follows:  On  the  1st  April,  1847,  Abraham  N.  Breneman  gave  his  note  to 
Abraham  Breneman,  Sr.,  for  $400.  Abraham  Breneman,  Sr.,  died  in  1848. 
E.  C.  Beigart  was  in  the  same  year  appointed  guardian  of  his  minor  children, 
and  this  note  passed  into  his  hands,  among  the  assets  turned  over  to  him  for 
his  wards.  Abraham  K.  Breneman  paid  the  i  n terest  upon  the  note  until  April, 
1860.  when  he  gave  a  judgment  to  lieigart,  guardian,  etc.,  for  $424.  About 
this  time  Abraham  became  insolvent,  and  remained  insolvent  for  at  least  10 
yeai-s.  He  never  afterwards  engaged  in  business  in  his  own  name.  On  the 
16th  February,  1861,  lieigart  filed  his  guardianship  accounts,  charging  him- 
self, inter  alia,  with  the  note,  and  interest  from  the  time  it  came  into  his 
hands,  and  afterwards  paid  to  his  wards  the  several  balances  in  his  hands  as 
appeared  by  his  accounts,  taking  releases  from  them  in  the  usual  form.  On 
the  28th  September,  1865,  lieigart,  on  a  scire  facias  to  revive,  entered  a  judg^ 
ment  in  default  of  an  appearance  for  $556.75.  lieigart  died  in  1869.  The  judg- 
ment was  embraced  in  the  appraisement  of  his  personal  estate,  but  was  marked, 
'*Ko  value. "  Abraham  N.  Breneman  died  in  1883.  The  executors  of  his  last 
will  and  testament  filed  their  account  in  March,  1887,  and  this  contest  arises 
upon  the  distribution  of  his  estate.  It  is  plain  that  the  judgment  was  unpaid 
oh  the  28th  September,  1865,  when  the  judgment  of  revival  was  entered  upon 
it.  Although  served  with  a  scire  facias,  Breneman  failed  to  appear,  and  judg- 
ment was  entered  by  default.  Breneman  was  at  this  time  admittedly  insolv- 
ent, and  continued  to  be  so  at  least  until  1870.  He  assumed  to  be  acting  ad 
agent  for  some  one,  but  the  testimony  does  not  disclose  for  whom  he  was  agent, 
if  he  was  agent  for  any  one.    On  the  21st  May,  1868,  Breneman  wrote  a  let- 

>  Regarding  the  force  of  the  presumption  of  payment  arising  from  lapse  of  time,  and 
the  evidence  sufficient  to  overcome  such  presumption,  see  Rockhill  v.  Rockhill,(N.  J.)  14 
AtL  Rep.  760,  and  note;  Appeal  of  Runner,  (Pa.)  ante,  647,  and  note. 
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ter,  in  reply  to  one  written  by  Eeigart,  in  which  he  admits  that  In  1859  he  be- 
came "perfectly  bankrupt,"  and  that  a  number  of  his  creditors,  among  them 
Abraham  Breneman's  estate,  were  left  unpaid.  He  further  states  that,  as 
Reigart  was  in  no  way  responsible  for  the  original  investment,  he  should  not 
have  charged  himself  with  it  in  his  guardianship  accounts,  and  if  he  did  so 
he  did  not  act  with  that  shrewdness  and  care  for  which  he  was  so  well  known. 
He  says:  "It  would  seem  inexplicable  to  any  sensible  mind  that  you  would 
charge  yourself  with  a  note  that  was  considered  worthless."  On  the  22d  May, 
Mr.  Reigart  replied  that,  relying  on  Breneman's  emphatic  statement,  in  1861, 
that  he  had  arranged  for  payment  of  the  note,  he  had  charged  himself  in  his 
account  not  only  with  the  principal,  but  the  interest  also.  "A  few  years  since 
[in  1865]  I  called  on  you,"  says  Mr,  Reigart  in  his  letter,  "to  redeem  your 
promise.  You  then  told  me  that  you  were  not  able  to  pay  it,  etc.  You  were 
aware  it  was  then  too  late  to  correct  this  charge  against  myself  of  the  $440 
and  interest.  Under  these  circumstances,  being  misled  by  your  promise,  I 
only  ask  you  to  deal  fairly  by  me."  On  the  23d  May,  Breneman  again  wrote 
to  Reigart.  Referring  to  the  conversation  of  1865,  he  says :  "  I  then  expressed 
my  total  inability  to  make  any  arrangement  for  the  payment  of  the  note,  al- 
though you  proposed  various  easy  terms;  and  the  result  of  our  conference  was 
that  you  insisted  on  renewing  the  judgment,  as  you  considered  it  your  duty  to 
the  heirs,  although  I  most  strenuously  opposed  it.  Now,  on  reflection,  you 
must  be  aware  that  from  the  time  of  my  failure  up  to  that  time  we  had  not 
spoken  on  the  subject,  and,  well  knowing  my  condition,  you  must  certainly 
have  taken  credit  for  that  note.  And  from  that  time  until  now  the  subject 
was  never  again  broached.  If  you  have  really  paid  the  money  over,  as  you 
state  you  have,  then  it  was  not  done  according  to  your  usual  cautious  mode  of 
financing,  as  no  man  would  be  likely  to  pay  over  money  which  he  had  not  re- 
ceived. "  In  view  of  the  explicit  admissions  contained  in  this  correspondence, 
it  is  also  clear  that  this  judgment  was  not  paid  on  the  23d  May,  1868;  not  only 
so,  the  debt  distinctly  identified  was  on  that  day  claimed  by  Reigart,  on  the 
one  hand,  and  unequivocally  recognized  in  writing  by  Breneman,  over  his  own 
signature,  on  the  other.  Reigart  died  20th  December,  1869.  The  debt  was  in- 
ventoried in  his  estate  as  of  no  value,  and  his  executors  testified  that  it  never 
was  paid  to  either  of  them.  Precisely  when  the  period  of  Breneman's  insolv- 
ency ended  does  not  appear;. he  was  insolvent  from  1860  to  1870.  The  judg- 
ment was  presented  to  the  auditor  for  allowance  on  the  10th  May,  1887,  a 
period  of  less  than  19  years  from  the  date  of  the  recognition  of  the  debt  by  the 
debtor.  The  presumption  that  the  judgment  of  1865  had  been  paid,  is,  by 
force  of  this  evidence,  plainly  repelled,  and  the  auditor  was  right  on  this  branch 
of  the  case. 

But  the  appellant  further  contends  that  Reigart  was  not  bound  to  the  heirs 
of  Abraham  Breneman,  deceased,  to  the  amount  of  this  note;  that  he  volun- 
tarily charged  himself  with  the  note  knowing  it  to  be  worthless;  and  that  the 
payment  to  the  heirs  was  therefore  a  voluntary  payment.  This  is  wholly  with- 
out merit.  In  the  first  place,  we  cannot  say  that  Reigart  was  not  bound  to 
his  wards  for  the  amount  of  this  note.  The  money  secured  by  the  note  be- 
longed to  them.  It  was  his  duty  to  have  the  debt  properly  secured,  and  to  col- 
lect it,  if  it  was  collectible.  Breneman ^s  insolvency  began  in  1859  or  '60.  The 
evidence  does  not  show  that  the  debt  was  bad  prior  to  that  time.  It  does  show 
that  he  held  the  note  from  1848  until  about  the  time  of  Breneman's  insolvency, 
in  1860,  without  any  effort  to  collect,  without  judgment,  and  without  security. 
In  this  condition  of  the  proofs,  he  would  undoubtedly  be  bound  to  make  good 
the  loss  to  his  wards,  who  might  insist  upon  his  charging  himself  therewith 
in  his  account.  But,  in  the  second  place,  if  the  payment  was  a  voluntary  one, 
in  the  sense  suggested,  that  did  not  relieve  Breneman  from  the  absolute  obli- 
gation he  was  under  to  Reigart.  When  Reigart  paid  the  debt,  which  it  is 
said  he  was  not  bound  to  pay,  it  may  have  been  a  voluntary  payment  to  his 
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wards.  He  took  the  chahces  of  reimbursement  from  the  proceeds  of  the  note. 
If  he  failed,  he  could  not  recover  it  back  from  his  wards.  Montgomery's  Ap^ 
peal,  92  Pa.  St.  202.  When  one  volunteers  to  pay  a  debt  for  another,  the  lat- 
ter is  under  no  obligations  to  reimburse  it.  Whtatfleld  Tp.  v.  Bnuh  Valley 
Tp.,  25  Pa.  St.  112;  Hehn  v.  Hehn,  23  Pa.  St.  415.  It  was  not  the  debt  of 
Breneman  which  Reigart  paid  to  his  wards;  it  was  his  own  debt;  and  after 
that  debt  was  discharged  Breneman's  debt  remained  precisely  as  before,  ex- 
cepting that  it  was  taken  out  of  the  trust  under  which  Beigart  held  it.  It 
became  his  own.  The  money  was  due  and  owing  to  Reigart  in  his  own  right 
and  for  his  own  use,  and  not  for  tlie  use  of  his  wards.  The  obligation  of 
Breneman  on  his  bond  was  absolute.  Whether  the  payment  by  Reij?art  to  his 
wards  was  voluntary  or  Involuntary  did  not  poncem  him ;  he  was  bound  to 
pay  In  any  event 

Upon  an  examination  of  the  whole  case  we  find  no  error,  and  therefore  the  de- 
cree of  the  orphans'  court  is  affirmed,  and  the  appeal  dismissed,  at  the  cost  of 
the  appellant. 

(m  Pa.  St.  593)  " 

SOHEID  «.  BAPP. 

{SMpreme  Court  of  PennayVvania,  October  1, 1888.) 

Mbchanics*  Liens— Waivbr—Contractob'b  Boot). 

A  person  employed  to  erect  a  building  who  covenants  not  to  soAei-  or  pennit  any 
mechanic's  Uen  or  liens  to  be  filed  against  the  building,  for  the  period  of  six  months 
after  ifis  completion,  waives  his  right  to  a  lien  In  his  own  favor. 

Error  to  court  of  common  pleas,  Lancaster  county. 

Scire  faoiaa  ftur  mechanic's  lien  by  D.  Bapp  against  Valentine  Scheld.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

/.  Hay  Brotcn  and  John  A,  Coyle,  for  plaintiff  in  error*  A,  M»  Beynalde^ 
B.  F.  Davis f  and  W.  H.  Rolando  for  defendant  in  error, 

Sterrett,  J.  Plaintiff  below  agreed  to  erect  and  complete  defendant's 
building,  according  to  plans  and  specifications,  by  August  1, 1884, for  $8,090, 
payable  $300  every  two  weeks  during  the  intervening  tive  months.  He  also 
covenanted  *'for  himself,  his  heirs,  executors,  and  administrators,  that  he  will 
not  suffer  or  permit  to  be  filed  «  ♦  *  any  mechanic's  lien  or  liens  against 
the  said  building  for  the  period  of  six  months  after  its  completion.  The  sole 
question  is  whether  the  contractor,  by  his  covenant,  waived  the  right  to  file 
or  authorize  a  lien  to  be  filed  in  his  own  favor.  We  think  he  did.  While  the 
phraseology  of  the  stipulation  is  different  from  that  in  Long  v.  Caffrey^  93 
Pa.  St.  526,  the  legal  effect  of  both  is  the  same.  Tlie  lien  under  considera- 
tion was  necessarily  filed  by  the  plaintiff  below  himself,  or  by  his  sufferance 
or  permission.  In  either  case,  it  was  as  clearly  a  violation  of  his  covenant  as 
if  he  had  suffered  or  permitted  any  mechanic  or  material-man  to  file  a  lien. 
The  defendant's  point  should  have  been  affirmed,  and  a  verdict  directed  in  bis 
favor.    Judgment  reversed. 

(121  Pa,  St  605) 

Mastebson  v.  Mastebson. 
{Supreme  Cotirt  of  Pevmsvlvania-    October  I.  i6as.» 

1.  FjlCtors  and  Bboebbs-^Aotion  fob  Commissions— EvisBNOi, 

In  an  aotion  for  commission  for  proourinff  K.  to  pnrdiase  rart4<\n  goods,  where 
K.  testifies  that  he  was  the  purchaser,  and  there  is  evidence  that  anouier,  and  not 
K.,  was  the  purchaser,  evidence  that  K.  demanded  and  received  a  commission  on 
the  sale  is  proper,  as  affecting  his  veracity,  and  in  determining  what  relation  bo 
bore  to  the  sale. 

e.  8amb— RioHT  TO  Commissions. 

In  the  absence  of  an  expressed  stipulation  as  to  the  pripe  of  services  in  procuring 
a  sale,  the  factor  may  recover  the  customary  commissions,  though  he  is  not  In 
\>usiness  as  such. 
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Error  tb  court  of  common  pleas,  Lancaster  county;  J.  B.  Livm&ftroN, 
Judge. 

Action  by  Thomas  Masterson  against  John  S.  Masterson  for  commissions  on 
a  sale  of  tobacco.  Plaintiff  had  judgment,  and  defendant  brings  error,  as- 
signing the  rejection  of  evidence  that  Kauffman,  the  alleged  purchaser,  de- 
manded and  received  a  comitiission  upon  the  sale,  f^(\  the  allowance  of  the 
following  question:  "Where  a  person  is  employed  by  *a  seller  to  secure  him 
a  purchaser  for  leaf  tobacco  pacl^ed  in  cases,  and  he  introduces  a  purchaser 
to  the  seller,  and  a  sale  is  effected,  ^hat  is  the  usual  price  or  commission  per 
case  paid  by  the  seller  to  the  brolier  or  party  who  secured  the  purchaser,  in- 
the  absence  of  an  express  contract  as  to  what  shall  be  paid  for  the  services?'' 

ff.  C,  Brubaker,  for  plaintiff  in  error.  /.  S.  SteinmetZt  for  defendant  in 
error. 

Clark,  J.  This  action  was  brought  by  Thomas  Masterson  against  his 
brother,  .Tohn  S.  Masterson,  to  recover  commissions  oil  the  sale  of  117  cases 
of  leaf  tobacco.  The  plaintiff  ifvas  not  at  the  time  in  business  as  a  commis- 
sion niercliant,  but  he  claims  to  have  acted  for  his  brother  in  this  behalf  under 
a  special  agreement  that  he  should  have  commiFisions  if  he  brought  a  buyer. 
He  claims  that  he  did  bring  to  his  brother  -^  buyer,  one  Michael  Kauffman; 
that  Kauffman  actually  bought  the  tobacco;  &ad  that  he  is  therefore  entitled 
to  commission.  The  defendant  dejiies  that  he  had  any  agreement  whatever 
with  his  brother  for  commissions,  and  alleges  that  he  sold  the  tobacco  to  one 
Jacob  Weaver,  and  not  to  Kauffman;  and  these  were  the  leading  questions 
of  fact  which  went  to  the  jury 

Michael  Kauffman,  having  been  called  as  a  witness  testified  that,  in  the 
year  1885,  he  was  engaged  in  the  business  of  buying  tobacco;  that  Thomas 
Masterson  came  to  him  on  31st  October,  1885,  and  told  him  of  this  lot  of  to- 
bacco; that  Thomas  introduced  him  to  his  brother,  and  on  the  8d  November, 
in  company  with  Mayer,  he  went  to  see  it.  His  statement  of  what  then  oc- 
curred is  as  follows:  ^'When  dinner  was  ready,  Mr.  Masterson  took  us  up 
and  gave  us  dinner.  Before  Mayer  and  I  were  done  with  dinner.  Masterson 
got  up  and  went  over  into  his  store.  Maajer  said  to  me,  <  You  had  better  fol- 
low him  up;'  and  I  left  the  table,  and  did  so.  Masterson  said:  « 1  want  to 
figure  over  this  a  little, '  I  said  to  Masterson:  *  There  is  no  use  in  figuring; 
I'll  give  you  7  cents  through  for  the  tobacco.'  Masterson  said :  •  Xo,  I  won't 
take  it.  Til  take  1\. '  Then  Mayer  came  over  and  asked  me  what  1  had  done.  I 
told  him  I  hadn't  bought  it  yet.  Mayer  and  I  went  to  the  house  again,  and 
looked  over  the  grades  of  the  goods.  Went  up  again  to  the  store-room. 
Mayer  and  I  went  out  on  the  porch.  Then  I  went  back  to  Masterson  in  the 
store-room.  I  said:  *Mr.  Masterson,  ain't  you  going  to  take  the  7  cents?' 
He  said:  •  No,'    He  said :  'IT  take  74-'    I  then  said  to  him:  '  Mr.  Masterson, 


1^11  tell  you  what  Pll  do .  I'll  split  with  you.    I'll  give  you  7J, '  (»7.12J  per  100 

■    ;    -      -  ,      i*7.12J.    'T 

least  he'will  take.'    I  said:  •  Yon  must  take  it,  or  I  will.'    He  said:  '  Well, 


pounds.)    Then  I  went  out,  and  told  Mayer  he'd  take  $7.12J.     'That  is  the 


I'll  take  it.'  Went  in  and  drew  up  the  agreement.  «  *  *  i  dealt  with 
Masterson  for  the  tobacco,  and  Mayer  says  let  me  have  the  goods.  ♦  ♦  • 
Mayer  says:  'I'll  allow  you  so  much  commission  if  you  will  let  me  have  the 
goods.'  ♦  *  ♦  Mayer  wrote  up  the  contract,  but  I  dealt  for  the  tol^acco. 
1  bought  the  tobacco  and  let  Mr.  Mayer  have  it,"  John  S.  Masterson,. on  the 
other  hand,  testifies:  *'He  [Kauffman]  came  up  afterwards  to  my  place  fti 
Mastersonville.  Jacob  Mayer  was  with  him.  We  had  a  talk  a  few  minutes, 
and  went  to  the  warehouse  to  see  the  samples  of  tobacco.  They  went  through 
the  samples.  Mr,  Mayer  looked  at  the  samples.  While  he  was  looking  at  the 
sampler,  Kauffman  called  me  back  in  the  warehouse,  and  asked  me  if  there 
would  be  a  sale  effected  whether  I  would  allow  him  commission.  I  told  him 
I  would,  so  we  got  a  bargaining,—- 1  and  Mr.  Mayer.    [Shown  paper.]   This  is 
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the  con  tract  we  made.  There  were  117  cases.  Then  it  was  done.  My  brother 
did  not  mention  commission  at  the  Grape,  or  at  any  other  time  or  place  before 
the  sale.  He  did  not  ask  me  if  I  would  give  him  commissions  if  he  brought 
me  a  purchaser.  There  was  nothing  of  the  kind  said.  Two  weeks  or  a  week 
after,  when  I  came  to  Lancaster,  Mayer  paid  me  for  the  tobacco.  Kauff man 
did  not  buy  the  tobacco  from  me.  Mayer  bought  it.  Kauff  man  brought  him 
to  me. "  Masterson  is  in  the  main  corroborated  by  Mayer,  who  says  he  bought 
the  tobacco,  and  that  Eauffman  had  nothing  to  do  with  it. 

Kow,  even  if  it  be  true  that  Thomas  Masterson  did  introduce  Kauff  man  to 
his  brother  as  a  buyer,  and  Kauffman  went  to  Masterson  pursuant  to  the  ar- 
rangement alleged,  if  in  fact  he  did  not  buy  the  tobacco  either  for  himself  or  for 
Mayer,  Thomas  Masterson  was  not  entitled  to  commission.  A  broker's  com- 
mission is  earned  only  when  he  procures  a  buyer  who  will  comply  with  the 
terms  and  condition  of  sale  fixed  by  the  principal.  The  defendant  testified 
that  he  sold  the  tobacco  to  Mayer,  and  Mayer  says  that  Kauffman  had  nothing 
to  do  with  it.  If  this  be  true,  in  the  absence  of  artifice  or  complicity  of  the 
parties,  Thomas  Masterson  cannot  be  said  to  have  found  a  buyer,  and  in  that 
case  would  not  be  entitled  to  commission.  Kauffman  was  the  witness  upon 
whose  testimony  the  plaintiff  relied  wholly  to  establish  a  sale  through  his 
agency.  A  question  of  veracity  was  raised,  however,  between  Kauffman,  on 
the  one  side,  and  John  S.  Masterson  and  Mayer  on  ithe  other;  and  what  the 
true  nature  of  the  transaction  was  depended  upon  which  theory  of  the  case 
the  jury  might  accept.  In  this  condition  of  the  prooiTs,  it  was  certainly  com- 
petent for  the  defendant  to  show  that  the  conduct  of  Kauffman  at  the  time 
was  inconsistent  with  his  statement  that  he  himself  was  the  purchaser  of  the 
tobacco.  As  effecting  the  veracity  of  Kauffman ,  we  cannot  see  why  it  was  not 
proper  to  show  that  he  demanded  and  received  a  commission  on  this  sale 
from  John  S.  Masterson,  for  that  was  in  some  sense  inconsistent  with  the 
theory  that  he  was  the  buyer.  At  all  events,  it  was  a  proper  matter  for  the 
consideration  of  the  jury,  in  determining  what  relation  Kauffman  bore  to  the 
transaction  in  question;  and  the  evidence,  we  think,  was  improperly  ex- 
cluded. 

It  is  a  matter  of  no  consequence  that  Thomas  Masterson  was  not  in  busi- 
ness as  a  commission  merchant  or  broker.  In  the  absence  of  any  express 
stipulation  as  to  the  price  of  his  services,  he  was  entitled  to  receive  the  usual 
and  customary  commissions,  and  this  was  for  the  ascertainment  of  the  jury. 
The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 


MoWiLLiAJis  «.  Philadelphia  &  E.  R.  Co. 

{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

Railroad  CJompanies— Acoidknts  at  Crossings— Province  op  Jury. 

PlaintifC  stopped  SO  feet  from  defendant's  railroad  crossing,  and  looked  in  one 
direction  along  the  track,  but  could  not  see  along  the  track  in  the  other  direction. 
Hearing  no  tr^n,  and  ascertaining  from  his  watch  that  none  was  due,  he  drove  upon 
the  track,  and  was  struck  by  an  irregular  train,  running  at  great  speed.  He  was 
familiar  with  the  crossing,  and  knew  it  to  be  a  dangerous  one.  At  the  point  of 
crossing,  and  eight  feet  therefrom,  the  track  could  be  seen  for  several  hundred  feet 
in  the  direction  from  which  the  train  approached.  Held,  that  a  compulsory  non- 
suit was  improper.^ 

Error  to  court  of  common  pleas,  Northumberland  county;  H.  H.  Gumhin* 
Judge. 

^In  general,  as  to  the  duty  of  the  traveler  at  railroad  crossings,  and  the  province  of 
the  jury  in  determining  his  negligence,  in  actions  for  injuries  received  at  such  cross- 
ings, see  Railroad  Ck>.  v.  Schuster,  (Ky.)  7  S.  W.  Rep.  874,  and  note;  Buchanan-  v. 
Railroad  Ck>.,  (Iowa,)  89  N.  W.  Rep.  6tt3,  and  note;  Railroad  Co.  v.  Bell,  (Fa.)  ante^ 
£61,  and  note. 
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Action  by  John  S.  McWilliams  against  George  de  B.  Eelm  and  Stephen  A. 
Caldwell,  receivers  of  the  Philadelphia  &  Reading  Bailroad  Company,  for  inju- 
ries sustained  from  a  collision  at  a  crossing  With  defendant's  gravel  train,  which 
was  running,  as  stated  by  plaintiff ^s  witnesses,  at  great  speed.  At  the  close 
of  plaintiff's  testimony,  the  court  entered  a  compulsory  nonsuit,  and  on  motion 
to  take  it  off,  rendered  the  following  opinion,  which  contains  a  synopsis  of 
the  evidence:  "Cummin.  P.  J.  *  *  *  The  plaintiff  testified  that  *  *  * 
he  was  familiar  with  the  dangerous  character  of  this  road  crossing;  that  he  had 
crossed  it  hundreds  of  times.  As  he  approached  the  crossing  the  day  of  the 
accident,  he  was  conscious  of  his  danger.  He  said  to  his  wife,  who  was  in 
the  buggy  with  him:  *  This  is  the  most  dangerous  crossing  that  the  railroad 
company  has,  and  I  expect  some  day  to  hear  tell  of  somebody  being  killed 
here.'  He  stopped  at  a  point  about  thirty  feet  from  the  track,  looked  down 
the  track,  and  listened.  He  did  not  look  up  the  track,  because  at  the  place 
he  stopped  he  could  not  see  up  the  track.  He  looked  at  his  watch  to  see  if 
any  train  was  due.  Finding  no  train  was  due,  and  hearing  none,  he  drove 
on  the  track.  His  horse  was  struck  by  the  engine  of  the  gravel  train,  the 
buggy  WBS  upset,  and  he  was  injured.  The  plaintiff  was  driving  a  gentle 
horse,  who  would  not  scare.  He  did  not  look  in  the  direction  the  train  came 
from,  and  took  no  precautions  whatever  to  ascertain  whether  there  was  a 
train  coming  in  that  direction.  His  surveyor  testified  that  at  the  point  of 
crossing  a  person  could  see  up  the  track  three  hundred  and  fifty-five  feet,  and 
at  a  point  eight  feet  from  the  track  a  person  could  see  up  the  track  a  distance 
of  four  hundred  feet.  *  *  ♦  And  now,  after  a  more  careful  examination 
of  the  evidence,  and  the  law  as  laid  down  in  Railroad  Co,  v.  Beale,  73  Pa.  St. 
504;  Railroad  Co.  v.  Feller,  84  Pa.  St.  226;  Railroad  Co,  v.  Ritchie,  102  Pa. 
St.  425;  and  Allen  v.  Railroad  Co.,  12  Atl.  Rep.  493, — ^I  discover  no  reason  to 
change  the  order  made  on  the  trial.  Motion  to  take  off  nonsuit  is  overruled. '^ 
Plaintiff  brings  error. 

P.  A.  Makon  and  C,  R.  Savidge,  for  plaintiff  in  error.  L.  H.  Ease  and  8. 
P.  Wolverton,  for  defendants  in  error. 

Sterrett,  J.  In  any  view  that  can  be  taken  of  the  evidence  in  this  case, 
it  is  clearly  insufficient  to  warrant  a  judgment  of  nonsuit.  Instead  of  estab- 
lishing the  fact  of  contiibutory  negligence,  of  which  the  Judgment  is  predi- 
cated, the  evidence  tends  rather  to  prove  that  plaintiff  exercised  all  the  care 
and  precaution,'  in  approaching  the  railroad  crossing,  that  could  be  reasonably 
required  of  any  one  under  the  circumstances;  and,  if  it  had  been  submitted  to 
the  jury,  they  doubtless  vrould  have  so  found;  but,  whether  they  would  or 
not,  the  case  was  clearly  for  the  jury,  and  not  for  the  court.  Assuming  the 
evidence  to  be  true,  it  makes  out  a  case  of  negligence,  on  the  part  of  those  in 
charge  of  the  irregular  train,  in  approaching  an  admittedly  dangerous  cross- 
ing at  a  high  rate  of  speed,  and  without  any  warning  whatever.  Judgment 
reversed,  and  procedendo  awarded. 


on  Pa.  St  578) 

MORELAND  et  ah  V,  MORELAND  et  ol. 

(Supreme  Cowrt  of  PennsyVoania.    October  1, 1888.) 

Ldotation  of  Actions— Adverse  Possession— Gifts. 

In  determining  the  character  of  the  possession  of  one  claiming  title  to  land  by 
gift,  the  real  question  Is  not  so  much  what  was  intended  by  the  donor  as  what  was 
the  donee^s  understanding,  what  he  claimed  and  did,  and,  if  it  be  found  that  he  be- 
lieved the  gift  to  be  absolute,  and  went  into  possession  under  that  belief  and  held 
adversely  to  the  donor  for  21  years,  the  verdict  must  be  for  him.  • 

Error  to  court  of  common  pleas,  Fayette  county. 

Sterrett,  J.    The  main  ground  of  defense,  and  the  one  on  which  the  case 
was  finally  submitted  to  the  jury,  was  that  John  H.  Moreland  and  the  defend- 
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ants,  bis  widow  and  children,  had  continuous  adverse^  exclusive,  and  noto- 
rious possession  of  the  land  in  contrpversy  for  more  than  21  years  prior  to  May 
15.  1883,  the  commencement  of  this  suit.  Tliat  controlling  proposition  of 
fact  of  which  there  was  competent  evidence  before  the  jury,  has  been  settled 
by  the  verdict  in  favor  of  the  defendants,  and  we  are  thus  relieved  from  the 
consideration  of  all  other  questions  not  necessarily  involved  in  that  specific 
ground  of  defense.  At  the  close  of  his  charge  the  learned  judge,  in  accord- 
ance with  the  request  contained  in  plaintiff's  fifth  point,  instructed  the  jury 
''that  the  bringing  of  this  action  of  ejectment  on  the  15th  of  May,  1883,  was 
a  bar  to  the  running  of  the  statute  of  limitations,  and  plaintiffs  are  entitled  to 
recover,  unless  defendants  can  show  continuous,  adverse,  exclusive,  and  no- 
torious possession  of  said  tract  of  land  for  twenty-one  years  previous  to  said 
15th  day  of  May,  1883. ''  He  had  just  before  instructed  them,  as  requested  in 
plaintiff *s  fourth  point,  that  if  Alexander  Moreland  and  John  H.  Moreland 
were  in  joint  possession  of  the  land  in  dispute  the  statute  of  limitations  did 
not  begin  to  run  in  favor  of  the  latter  until  the  death  of  the  former,  which  is 
admitted  to  have  occurred  in  August,  1862.  Thus  tlie  case,  at  the  instance 
of  plaintiffs  themselves,  was  made  to  turn  upon  the  questions  of  fact  involved 
in  these  points.  If  the  jury  found  the  land  was  in  the  joint  possession  pf 
both  uncle  and  nephew  until  the  death  of  the  former,  in  August,  1862,  the 
defense  under  the  statute  of  limitations  necessarily  failed,  because  less  than 
21  years  intervened  between  that  and  the  impetration  of  the  writ.  Qn  the 
other  hand,  if  they  found  there  was  no  such  joint  possession,  but  that  the 
nephew  John  H.  Moreland  and  the  defendants,  his  children  and  heirs  at  law, 
were  in  possession  of  the  land  continuously,  adversely,  and  exclusively  for 
more  than  21  years  prior  to  the  commencement  of  this  suit,  the  defendants 
had  acquired  title  under  the  statute,  and  were  therefore  entitled  to  a  verdict 
in  their  favor.  It  must  be  assumed  that  the  jury,  obeying  the  instructions 
of  the  court  above  referred  to,  found  the  facts  of  which  they  are  predicated. 
There  was  no  error  in  alfirming  defendant's  sixth  point,  viz.:  ''That  in  de- 
termining the  character  of  Jolin  H.  Moreland's  possession  of  the  property  in 
dispute,  even  in  the  life-time  of  Alexander  Moreland,  from  1856  to  1862,  the 
real  question  is  not  so  much  what  was  intended  by  the  donor,  Alexander 
Moreland,  as  what  John  H.  Moreland's  understanding  was,  what  he  claimed 
and  did,  and,  if  the  jury  find  from  the  evidence  that  John  H.  Moreland  be- 
lieved the  gift  to  be  absolute,  and  under  that  belief  he  went  into  possession 
in  1856,  and  held  adversely  to  Alexander  Moreland  and  those  claiming  under 
him  for  the  period  of  twenty-one  years,  then  the  plaintiffs  are  not  entitled  to 
recover,  and  the  verdict  must  be  for  the  defendants."  These  and  other  in- 
structions, as  to  the  inception  of  John  H.  Moreland's  claim  and  the  cliaracter 
of  his  possession,  are  not  in  confiict  with  our  own  cases,  among  which  are 
Campbell  v.  Braden,  96  Pa.  St.  388,  and  Ewing  v.  Ewing,  Id.  381,  387. 
The  evidence  was  quite  sufficient  to  warrant  the  jury  in  finding  that  the  in^ 
ception,  character,  and  duration  of  the  possession  were  as  stated  in  the  point. 
It  is  unnecessary  to  notice  specially  the  remaining  specifications.  We  find 
nothing  in  either  of  them  that  would  warrant  a  reversal  of  thd  judgment. 
Judgment  affirmed.  ' 


(121  Pa.  St.  683) 

nUNBAB  FUBNACE  CO.  V.  FAIBCHILD  et  ol. 

(Supreme  Court  of  Pennsylvcmitu   October  1, 1888.) 

1.  TRERPABS— GUTTIITO  TiMBBR— TbEBLB  DAMAOBS. 

Under  act  Pa.  1824,  providing  that  whoever  shall  cut  timber  without  the  oonsent 
of  the  owner,  and  convert  It  to  nis  own  Use,  shaU  be  liable  to  pay  treble  tbe  value 
thereof.  It  is  error  to  treble  a  verdict  which  aegregatee  the  amounts  allowed  as 
single  oamageo  and  as  inte^-est,  and  does  not  snow  the  amount  allowed  for  dam- 
ages. 
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f,  Savb — ^Plbabiyto. 

The  omission  of  the  ncvrr.  to  declare  specially  on  the  act  concludes  plaintUfs* 
right  to  treble  the  damages. 

8.  Same— AjfBNDinnvT. 

The  act  of  1872,  which  provides  that  no  verdict  shall  be  set  aside  for  want  of  a 
declaration  or  plea,  but  tne  court  may  direct  the  filing  of  a  declaration,  and  cause 
the  pleadings  and  record  to  conform  to  the  verdict,  has  no  application  In  such  case, 
as  the  amount  to  be  recovered  depends  upon  the  pleadings  prior  to  the  verdict. 

4.  Samb— Consent  of  Owner. 

If  the  owner  knows  of  and  makes  no  objection  to  defendant's  cutting  and  remov- 
ing the  timber,  the  jury  may  find  that  it  was  done  with  his  consent,  and  in  such 
case  he  cannot  recover  treble  damages. 

6.  Same— CuTTiNO  xtnder  Bona  Fide  Claim  of  Right. 

When  defendant's  only  claim  of  right  to  the  timber  cut  rests  on  a  grant  from  a 
life -tenant,  who  was  deceased  at  the  time  of  the  cutting,  an  instruction  that,  if  the 
timber  was  cut  and  removed  under  a  bona  fide  claim  of  right,  plaintiffs  cannot  re> 
cover  treble  damages,  is  properly  refused. 

A.  Samb^Valux  of  Timbeb--Witnb88->Ezamination« 

Plaintiff,  who  has  testified,  in  regard  to  the  value  of  the  timber  cut  by  defendant, 

that  it  would  be  worth  from  8  to  10  cents  per  ton  of  ore  to  timber  the  drifts  .in  an 

adjacent  mine,  and  that  the  timber  leave  was  worth  that  much,  may  be  asked  on 

'  cross-examination  what  would  be  the  average  price  per  ton  of  ore  to  cut,  haul,  and 

put  the  timber  in  the  drift. 

Error  to  court  of  common  pleas,  Fayette  county;  Jahes  iNonRAM.  Judge. 

Action  by  John  W.  Fairchild  and  othei-s  against  the  Dunbar  Furnace  Com- 
pany, to  recover  for  timber  cut  by  defendant  on  plaintiffs'  land.  Verdict  and 
judgment ior  plaintiffs,  and  defendant  brings  error  One  of  the  plaintiffs, 
James  Fairchild,  testifying  as  to  the  value  of  the  timber  cut  and  removed  by 
defendant,  stated  that  it  would  be  worth  from  8  to  10  cents  per  ton  of  ore  to 
timber  the  drifts  in  the  mine  when  the  timber  was  used,  and  that  the  timber 
leave  was  worth  that  much.  He  was  then  asked  by  defendant's  counsel  what 
would  be  the  average  price  per  ton  of  ore  to  cut,  haul,  and  put  this  timber  in 
the  drift  in  the  mines  on  this  place,  but  the  question  was  disallowed.  The 
act  of  1824  provides  that  whoever  shall  cut  timber  on  the  land  of  another 
without  the  consent  of  the  owner,  and  convert  it  tQ  his  own  use,  shall  be  liable 
to  pay  treble  the  value  thereof.  The  act  of  1872  provides  that  no  verdict 
shall  be  set  aside  for  want  of  a  declaration  or  plea,  but  the  court  may  direct 
the  filing  of  a  declaration,  and  cause  the  pleadings  and  record  to  conform  to 
the  verdict. 

Boyle  <&  MeatrezaU  for  plaintiff  in  error.  R.  P.  Kennedy  and  Edward 
Campbell,  for  defendants  in  error. 

Gkeen,  J.  The  verdict  in  this  case  was  rendered  in  favor  of  the  plaintiff 
for  "single  damages  and  interest  amounting  to  $2,320.70."  How  much  of 
the  verdict  was  for  interest  and  how  much  for  the  single  damages  it  is  impos- 
sible to  learn,  as  the  two  are  aggregated,  and  the  verdict  says  nothing  as  to 
the  amount  allowed  for  the  damages.  The  learned  court  below,  on  a  rule  for 
that  purpose,  trebled  the  whole  amount  of  the  verdict»  and  entered  judgment 
for  $6,962.10.  As  this  included  interest  as  well  as  damages,  and  as  neither 
the  act  of  1824  nor  any  other  law  allows  the  interest  to  be  trebled,  it  was  er- 
ror to  en tei  judgment  for  three  times  the  whole  amount  of  the  verdict,  and 
the  fifteenth  assignment  of  error  must  be  sustained.  We  think  the  question 
put  to  James  Fairchild  on  cross-examination,  and  rejected,  should  have  been 
admitted,  and  the  second  assignment  is  sustained.  The  question  was  in  the 
line  of  the  examination  in  chief. 

^Neither  the  original  nor  the  amended  nair.  counted  upon  the  act  of  1824, 
and,  as  the  only  object  of  the  amendment  waQ  a  recovery  under  that  act,  it 
did  not  help  the  cause  of  action.  It  has  been  many  times  decided  that  in  or« 
der  to  recover  under  that  act  it  is  necessary  to  declare  specially  upon  its  terms, 
and  that  a  common-law  action  of  trespass  will  not  suffice.  In  Huffhea  y\ 
▼.16A.no.ll— 42 
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Stevens,  36  Pa.  St.  320,  we  said:  "The  counts  in  the  narr.  are  in  accord  with 
the  common-law  actions,  and  there  is  in.  them  no  reference  whatever  to  the 
statute  under  which  the  recovery  of  treble  damages  is  claimed.  This  is  un- 
doul)tedly  an  omission  which  precluded  the  plaintiff's  right  to  treble  the  dam- 
ages. *  *  *  The  statutory  action  is  cumulative  to  the  common-law  rem- 
edy, or  perhaps  rather  an  optional  or  alternative  remedy,  for  a  resort  to  either 
would  be  a  bar  to  the  other.  But,  if  the  statutory  action  be  intended,  the  de- 
fendant should  be  apprised  of  it  in  the  usual  way,  namely,  in  the  narr.,  so 
that  he  may  shape  his  defense  accordingly.  We  have  held  it  to  be  sufficient 
that  the  narr.  conclude  with  an  averment  that  the  trespass  was  against  the 
act  of  assembly, "  etc. 

The  ditRculty  with  the  present  case  is  that  there  is  not  only  no  conclusion 
contrary  to  the  form  of  the  statute,  etc.,  but  there  is  no  allegation  of  any 
other  kind  that  the  action  is  brought  under  the  statute.  The  first  assignment 
is  sustained,  and  also  the  fifth.  The  act  of  1872  has  no  application  in  such  a 
case,  because  the  amount  to  be  recovered  depends  upon  the  pleadings  prior 
to  the  verdict.  If  the  pleadings  do  not  justify  the  larger  verdict,  no  such  ver- 
dict could  be  lawfully  rendered,  and  therefore  it  cannot  be  sustained  by  a  sub- 
sequent amendment. 

It  is  clear  upon  the  authorities  that  if  the  plaintiffs,  or  some  of  them,  knew 
of  the  defendant's  cutting  and  removing  the  timber,  and  consented  thereto 
without  objection,  they  would  not  be  entitled  to  treble  damages,  and  it  is  also 
true  that  such  consent  may  be  inferred  from  acts  as  well  as  words.  In  Kra- 
mer V.  Qoodlander,  98  Pa  St.  363,  we  said:  "The  ruling  of  the  learned  judge 
was  clearly  right,  unless  the  plaintiff,  within  the  intendment  of  the  statute, 
consented  to  the  cutting  and  taking  of  the  timber.  Consent  may  be  shown 
by  acts  as  well  as  words.  As  the  man  who  cuts  timber  is  bound  to  know  it 
is  on  his  own  land,  or  that  he  has  the  owner's  permit,  so  the  owner  of  timber 
land  is  bound  to  know  where  it  is,  and  to  do  no  act  to  mislead  an  adjoining 
owner  or  adverse  claimant."  As  there  was  undoubted  evidence  of  the  assent 
of  some  of  the  plaintiffs  to  the  cutting  and  removing  of  the  timber  by  the  de- 
fendant, the  eighth  point  of  the  defendant  should  have  been  affirmed,  and  the 
ninth  assignment  is  therefore  sustained.  The  same  is  true  of  the  sixth  point, 
and  the  seventh  assignment  is  sustained.  This  ruling  would  apply  also  to 
the  fifth  and  seventh  points,  but,  as  they  both  include  the  idea  that  the  cut- 
ting was  done  under  a  bona  fide  claim  of  right,  we  cannot  say  there  was  error 
in  refusing  the  points  in  their  entirety.  We  cannot  see  how  the  cutting  can 
be  regarded  as  having  been  done  under  a  bona  fide  claim  of  right.  That 
claim,  as  we  understand  it,  is  founded  upon  the  agreement  with  Alexander 
Fairchild  made  in  1865.  He  was  the  father  of  the  plaintiffs,  and  had  a  life- 
estate  in  the  land.  It  is  true  he  assumed  to  grant  the  right  to  cut  the  timber 
absolutely,  and  it  was  good  as  against  him  and  those  claiming  under  him. 
But  the  title  of  the  plaintiffs  was  derived  from  their  mother,  and  the  lawful 
extent  of  their  father's  grant  would  necessarily  be  limited  by  the  extent  of 
his  interest.  His  interest  ceased  with  his  life,  and  this  the  defendant  was 
bound  to  know.  With  this  knowledge  it  can  scarcely  be  said  that  a  claim 
against  the  plaintiffs,  founded  upon  the  agreement  with  their  father  in  1865, 
is  or  is  to  be  regarded  as  a  bona  fide  claim  of  right.  There  is,  indeed,  a  pro- 
vision in  that  agreement-for  the  conveyance  to  Fairchild  of  a  tract  of  100 
acres  in  consideration  of  the  grant,  but  it  was  not  to  be  delivered  until  such 
other  deeds  as  were  necessary  to  perfect  the  title  which  Fairchild  attempted 
to  convey  were  obtained  and  delivered.  As  we  understand,  this  part  of  the 
Fairchild  agreement  was  never  carried  out  on  either  side,  and  the  bona  fides 
of  the  claim  of  right  to  the  timber  remains  impeachable  because  of  Fairchild's 
manifest  lack  of  right  to  affect  the  interest  of  his  children.  The  sixth,  eighth, 
and  tenth  assignments  are  therefore  not  sustained.  We  think  there  should 
have  been  more  definite  instruction  than  is  found  in  the  charge  on  the  meas- 
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ure  of  damages,  butwe  are  not  incUned  to  reverse  on  that  ground^  and  the  re- 
maining assignments  are  not  sustained.  Judgment  reversed,  and  new  venire 
awarded. 


(121  Pa.  St.  650) 

MoClube  t?.  Jones. 
(Supreme  Court  of  Pevmaylvania.    Ocstober  1, 1888.) 

1.  YsmDOB  AND  Vbnbbe— Parol  Ck>NTRAOT— Past  Pbrformanojb— Parol  Rescission, 

In  part  performaiice  of  a  parol  contract  for  the  sale  of  land  for  $2^75,  defendant 
proved,  by  written  receipts  given  in  1866, 1868,  and  1871,  payment  of  $142,  on  account 
of  the  purchase  money,  and  further  gave  in  evidence  written  receipts  showing  that 
from  1872  to  1874  she  Dad  paid  rent  for  the  premises  to  the  alleged  vendor.  Held^ 
that  defendant  was  Improperly  allowed  to  testify,  in  contradiction  of  the  receipts 
for  rent,  that  the  last  payments  were  in  fact  made  on  account  of  the  purchase  price, 
and  that  plaintiff  should,  have  been  allowed  to  show  by  parol  that  the  contract  of 
sale  had  been  rescinded,  and  a  contract  of  leasing  substituted,  and  that  the  subse- 
quent receipts  were  for  money  paid  as  rent.  The  title  not  having  been  completed 
by  fuU  payment,  it  was  subject  to  proof  of  a  parol  rescission. 

2.  Same— Parol  Contract— Payment  of  Taxes. 

Payment  of  taxes  by  one  in  possession  of  land  under  an  alleged  parol  contract  of 
purciiase  is  some  evidence  of  title,  and,  concurring  with  other  circumstances,  is  en- 
titled to  consideration. 
8.  Same- Imfrovemrnts. 

One  having  such  possession  may  show  in  support  of  his  claim  of  title  that  he  had 
made  improvements  on  the  land. 

Error  to  court  of  common  pleas,  Fayette  county. 

Green,  J.  The  defendant  claimed  title  to  the  land  in  dispute  under  a  ver- 
bal contract  of  sale  for  the  premises,  alleging  that  she  was  to  pay  $275  to  the 
plaintiff  as  the  consideration  money  of  the  purchase.  To  prove  performance 
of  the  contract  on  her  part,  she  gave  in  evidence  a  number  of  receipts  for  dif- 
ferent sums  of  money,  signed  by  the  plaintiff.  The  first  8  of  them,  given  in 
1866,  1868,  and  1871,  respectively,  for  $70,  $12,  and  $60,  purported  to  be  on 
account  of  purchase  money  of  a  house  and  lot,  which,  for  the  present  at  least, 
may  be  conceded  to  be  the  premises  in  question.  The  remaining  12  of  them  all 
purport  to  be  for  rent  for  what,  under  all  the  evidence,  must  be  conceded  to 
be  the  same  premises.  These  writings  are  necessarily  and  materially  incon- 
sistent with  each  other  upon  their  face.  Those  which  relate  to  purchase 
money  cover  the  time  from  November  7, 1866,  to  July  12, 1871.  Those  which 
relate  to  rent  cover  the  time  from  March  1, 1872,  to  October  1, 1874.  The  first 
three  tend  to  prove  a  sale;  the  last  twelve  tend  to  prove  a  renting.  They  are 
all  between  the  original  parties  to  the  contract,  and  this  action  is  between  the 
same  parties.  .  The  defendant  gave  them  all  in  evidence.  She  was  permitted 
to,  and  did,  testify  in  contradiction  to  the  last  12  of  tlie  receipts;  saying,  in 
substance,  that  she  never  paid  the  money  fur  which  they  were  given  as  rent, 
but  as  purchase  money  under  the  original  contract  of  purchase.  When  the 
plaintiff  offered  to  testify,  in  explanation  of  the  receipts  for  rent,  that  it  was 
because  the  defendant  was  unable  to  complete  her  performance  of  the  original 
contract  of  purchase,  and  that  that  contract  was  rescinded  also  by  verbal  agree- 
ment, and  a  new  contract  of  renting  was  then  made,  "nd  that  the  subsequent 
payments  were  all  made  as  rent,  and  not  as  purchase  money,  the  offer  of  proof 
was  objected  to  as  incompetent,  on  the  ground  that  the  title  to  the  land  had 
become  vested  in  the  defendant  by  entry  and  improvement,  and  could  not  be 
divested  by  any  agreements  or  acts  in  parol.  This  view  was  sustained  by  the 
learned  court  below,  and  the  offer  of  proof  was  rejected.  The  same  view  was 
expressed  in  the  charge,  and  was  applied  to  the  entire  case  of  the  plaintiff,  as 
developed  in  several  assignments  of  error.  We  think  there  was  error  in  this 
action  of  the  court  below,  and  for  various  reasons. 

In  the  first  place,  the  plaintiff's  offer  of  proof  was  in  accord  with  the  writ- 
ten receipts  which  were  given  in  evidence  by  the  defendant;  while  her  own, 
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merely  oral  testimony,  was  in  conti*adiction  of  them.  The  learned  ooart  seems 
to  have  held  that  the  original  contract  for  the  sale  of  the  land  by  the  plaintiff 
to  the  defendant  was  a  written  contract,  established  by,  or  consisting  of,  the 
first  or  first  three  receipts;  and,  having  adopted  this  theory,  it  was  applied 
throughout,  regardless  of  the  fact  that  tlie  remaining  twelve  receipts  were 
also  between  the  same  parties,  for  the  same  premises,  and  entirely  hostile  to 
the  theory  of  a  sale,  at  least  from  the  time  the  first  of  them  was  given.  On 
the  writings,  then,  considered  by  themselves  alone,  and  all  being  of  equal  grade 
as  media  of  proof,  the  defendant's  case  was  contradictory  of  itself,  and  there 
wa^  quite  as  high  authority  upon  the  written  proofs  alone  for  holding  that, 
even  if  the  contract  was  originally  a  sale,  it  became  by  the  subsequent  writ- 
ten agreement  of  the  parties  changed  to  a  contract  of  i-enting.  These  receipts 
for  rent  were  as  much  a  part  of  the  proof  of  the  defendant's  claim  of  title  as 
were  the  receipts  for  purchase  money.  They  were  in  evidence,  and  required 
interpretation.  They  certainly  conflicted  with  the  claim  of  title  by  sale,  and, 
being  later  in  time  than  the  receipts  for  purchase  money,  were  perfectly  legal 
evidence,  of  a  change  in  the  original  contract  from  a  sale  to  a  lease.  This  view 
does  not  seem  to  have  been  considered  at  all,  and  yet  it  seems  to  us  of  con- 
trolling force.  This  being  the  state  of  the  written  proofs,  the  defendant  was  al- 
lowed to  testify  in  contradiction  of  the  receipts  for  rent^and  give  merely  oral 
proof,  and  the  plaintiff  was  not  permitted  to  give  the  same  kind  of  testimony 
in  support  of  the  writings.  This  is  certainly  in  reversal  of  the  ordinary  rule 
applicable  in  such  cases,  and  for  tliis  alone  the  judgment  would  have  to  be  re- 
versed. 

But  we  think  there  was  also  error  in  applying  the  theory  that,  because  a 
complete  title  had  vested,  a  subsequent  rescission  could  not  be  proved  by  parol. 
It  must  be  observed  that  the  defendant's  title,  which  was  really  in  parol  in 
its  origin,  had  never  become  perfected  by  performance,  and  therefore  was  only 
an  equity  depending  upon  the  amount  of  purchase  money  paid.  While  it  re- 
mained in  this  condition  uncompleted  by  full  payment,  it  was  clearly  under 
the  authorities,  in  an  action  between  the  original  parties,  subject  to  proof  of 
subsequent  rescission  by  parol.  Thus  in  Boyce  v.  McCullooh,  3  Watte  AS.  429, 
it  was  distinctly  held  that  a  written  contract  for  the  purchase  and  sale  of  land 
may  be  rescinded  by  a  subsequent  parol  agreement  of  the  parties.  It  is  true 
this  was  ruled  in  an  action  by  the  vendee  against  subsequent  purchasers  from 
the  vendor  without  notice  of  the  articles;  but  it  was  a  case  of  express  written 
contract  of  sale,  followed  by  possession  of  part  of  the  land,  and.  In  the  course 
of  the  opinion  by  Kennedy,  J.,  the  general  doctrine  applicable  was  thus  ex- 
pressed: "No  doubt,  if  evidence  had  been  given  showing  that  the  articles  of 
agreement  had  been  canceled  or  actually  given  up  for  that  purpose,  or  such 
possession  as  Boyce  had,  had  been  surrendered  in  pursuance  of  the  agreement 
to  rescind  the  articles,  it  would  have  made  the  case  perfectly  clear  for  the  de- 
fendants; because  it  miglit  have  been  considered,  even  at  law,  as  amounting 
to  an  actual  rescission  of  the  agreement  contained  in  the  articles."  In  the 
present  case,  while  the  defendant  did  not  go  out  of  the  physical  possession  of 
the  premises,  she  certainly  did  change  the  legal  character  of  her  possession, 
if  she  entered  into  a  relation  of  tenancy  to  her  vendor  as  landlord,  and  paid 
rent  for  the  privilege  of  occupying  the  premises.  This  was  what  the  plaintiff 
alleged  and  offered  to  prove,  and  his  offer  was  supported  by  the  writings 
which  the  defendant  held  and  gave  in  evidence.  In  Dayton  v.  Ifetmnant  19 
Pa.  St.  198,  we  said:  "An  equity  under  written  articles  may  be  released  by 
parol;"  and  in  Qarver  v.  McNulty,  39  Pa.  St.  485,  Thompson,  J.,  said:  "No 
doubt  but  that  unexecuted  articles  for  the  sale  and  purchase  of  land  may  be 
rescinded  by  parol,  so  that  in  equity  no  specific  execution  of  them  could  be  en- 
forced, or  a  recovery  be  had  in  ejectment."  Judge  Thompson  said  further, 
referring  to  the  facts  of  that  case:  "But  when  the  title  has  passed,  a  different 
rule  necessarily  exists;"  and  it  was  this  which  induced  the  court  below  to 


Digitized  by 


Google 


Pa.]  ll'CLURB  V.  JOWBL  661 

exclade  the  plaintiff's  offer  of  testimony,  in  supposed  conformity  with  the  de- 
cision above  quoted.  An  examination  of  that  case,  however,  shows  that  its 
circnmstances  were  entirely  different  from  those  of  the  present.  The  title  of 
the  vendee  in  that  case  was  acquired  under  an  instrument  of  writing  which 
we  held  to  be  an  absolute  conveyance,  completely  executed,  of  the  grantor^s 
title,  with  the  same  effect  in  all  respects  as  if  it  had  been  in  form,  as  it  was 
in  legal  effect,  an  ordinary  deed  in  fee-simple.  Of  course,  upon  this  view  of 
the  case,  the  title  having  entirely  passed,  it  could  not  be  revested  in  the  gran- 
tor, except  in  conformity  with  tlie  statute  of  frauds;  and  this  was  expressly 
stated  in  the  opinion.  The  doctrine  that  unexecuted  articles,  although  in  writ- 
ing, might  be  rescinded  by  parol,  was  recognized  and  alfirmed.  So,  too,  in 
Bowser  v.  Cravener,  56  Pa.  St.  132,  there  was  a  written  contract  of  sale  which, 
however  informal  in  its  language,  was  in  legal  effect  a  present  actual  convey- 
ance of  the  land  in  question,  followed  by  a  long-continued  possession  and  im- 
provements by  the  vendee.  We  held,  repeating  what  had  been  held  in  the 
same  case,  m  4  Pa.  St.  259,  that  the  title  passed  by  this  instrument,  and  there- 
fore could  not  be  divested  or  aliened,  except  by  a  contract  in  writing.  Both 
opinions  were  delivered  by  the  same  judge,  (Thompson,)  and  in  both  he  rec- 
ognized the  difference  between  an  actual  conveyance  of  the  title  by  writing, 
and  unexecuted  articles  or  a  mere  parol  sale.  The  case  of  Lauer  v.  LeSf  & 
Pa.  St.  165,  was  referred  to  in  the  opinion  in  Bowser  v.  Cravener^  and  in  that 
case,  also,  the  opinion  was  written  by  the  same  judge.  There  the  sale  was.by 
parol,  and  the  first  receipt  for  the  purchase  money  was  $100,  '*on  account  of 
house  and  lot  in  Ashland."  There  was  also  proof  of  possession  and  improve- 
ments, and  in  all  these  respects  the  case  corresponds  very  closely  with  the 
present.  On  the  trial,  the  vendor  offered  to  prove  that  the  $100  paid  on  ac- 
count of  the  land  was  afterwards,  by  mutual  consent,  carried  to  the  credit  of 
the  vendee  on  a  separate  account  for  merchandise  sold  him.  This  was  ob- 
jected to,  and  rejected;  and,  upon  error  assigned,  the  court  below  was  re- 
versed, Thompson,  J.,  saying:  "It  has  been  settled  that  an  executory  con- 
tract for  land  may  be  rescinded  by  parol.  Qoucher  v.  Martin,  9  Watts,  106; 
Boyce  v.  McCtUloch^  3  Watts  &  S.  429.  But  it  must  be  evidenced  by  acts  ac- 
companying the  rescission  which  leave  no  doubt  of  the  intent,  such  as  cancel- 
ing the  agreement,  or  removing  from  the  possession  when  the  contract  rests 
only  in  parol.  Alone,  the  proposed  testimony  might  not  be  sufficient  evidence 
of  rescission,  unless  it  was  the  only  evidence  of  part  performance,  which  it  was 
not.  But  it  was  clearly  evidence  against  the  claim  for  payment  of  purchase 
money  by  the  defendant.  If  a  payment  made  were  afterwards  devoted  to  an- 
other account,  it  ought  not  to  be  set  up  as  performance  against  the  plaintiff." 
In  the  present  case,  the  offer  was  to  prove  that  the  previous  parol  contract  of 
sale  was  rescinded  in  1872,  when  the  payments  for  rent  commenced,  and  that 
the  subsequent  receipts  were  for  sums  of  money  psiid  as  rent  for  the  property. 
This  offer  does  not  specifically  say  that  the  prior  payments  were  to  be  credited 
as  rent,  but,  as  that  would  be  the  necessary  legal  effect  if  the  original  con- 
tract was  rescinded  and  changed  to  a  contract  of  leasing,  this  defect  in  the 
offer  would  not  impair  the  efficacy  of  the  offer  as  it  was  made;  especially  as 
it  corresponded  with  the  terms  of  the  written  receipts  subsequently  given. 
To  sum  up  the  whole  matter,  the  original  agreement  was  a  verbal  contract 
for  the  sale  of  the  premises  for  $275.  In  part  performance,  the  defendant 
proved  that  she  had  paid  within  the  five  years  following  $142  on  account  of 
the  purchase  money,  and  gave  written  receipts  in  evidence  in  support  of  her 
assertion ;  and  she  further  gave  in  evidence  written  receipts  showing  that  from 
January  1,  1872,  to  October  1,  1874,  she  had  paid  rent  for  the  same  premises 
at  the  rate  of  three  dollars  per  month.  The  plaintiff  then  offered  to  prove  that 
the  contract  of  sales  had  been  rescinded,  and  a  contract  of  leasing  substitute, 
and  was  not  permitted  to  do  so,  which,  in  our  opinion,  was  error.  These 
views  sustain  the  firsts  fifth,  and  ninth  assignments  of  error. 
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We  sustain  the  second,  because  the  purchase  by  Skiles  was  from  the  i^in- 
tiff,  and  must  be  assumed  to  be  for  whatever  interest  he  h^  in  the  premises. 
It  was  in  no  event  a  purchase  from  the  defendant,  and  therefore  the  $100  paid 
by  Skiles  cannot  be  credited  on  the  money  due  by  the  defendant  to  the  plain- 
tiff. We  sustain  the  third  assignment,  because,  while  the  payment  of  taxes 
is  not  conclusive  of  title,  it  is  some  evidence;  and,  when  it  concurs  witli  other 
circumstances,  is  entitled  to  consideration.  The  fourth  assignment  is  not  sus- 
tained, because  the  defendant,  if  she  made  improvements  under  her  parol  con- 
tract of  purchase,  had  a  clear  right  to  prove  that  fact  in  support  of  her  claim 
of  title.  We  sustain  the  sixth  assignment,  because  it  was  an  offer  to  prove 
the  plaintiff's  version  of  a  conversation  as  to  which  evidence  had  already  been 
admitted  in  favor  of  the  defendant.  The  seventh  and  eighth  assignments  are 
sustained,  because  they  are  offers  to  prove  the  subject-matter  of  the  parol  con- 
tract, and,  as  this  is  not  defined  by  any  writing  with  exactness,  it  is  a  subject 
of  parol  proof  on  both  sides.  The  first  receipt  for  purchase  money  does  not 
assume  to  describe  definitely  the  property  purchased;  and,  whether  the  whole 
or  a  pai't  only  of  the  Cooper  lot  was  sold,  the  fact  is  equally  consistent  with 
the  receipt.    Judgment  reversed,  and  venire  de  novo  awarded. 


Bellas  «.  Pardoe. 
(jSujyreme  Court  of  PennayVoania.    October  1, 1888.) 

Easembitts— Drainage— Surface  Water— Notice. 

A  purchaser  of  a  lower  fkrm  is  bound  to  take  notice  of  the  rights  of  the  owner  of 
the  upper  farm  as  to  drainage. 

Error  to  court  of  common  pleas,  Northumberland  county;  William  M. 

BOCKEFELLER, JudgC. 

This  was  an  action  on  the  case,  brought  by  Joseph  Pardoe  against  William 
Bellas,  to  recover  damages  for  an  alleg^  obstruction  of  water  drainage.  The 
material  facts  are  stated  in  the  following  portion  of  the  court^s  charge  to  the 
jury: 

'*  The  plaintiff  is  the  owner  of  a  tract  of  land  situated  in  Chillisquaque  town- 
ship, this  county,  containing  a  little  over  fifty  acres,  and  the  defendant  is  the 
owner  of  a  farm  adjoining  the  plaintiff  on  the  west.  The  plaintiff  alleges 
that  his  is  the  upper  or  higher  farm,  and,  that  being  so,  he  has  the  right  to 
have  the  natural  flow  of  water  from  his  farm  drain  upon  the  defendant's  farm 
in  its  natural  and  accustomed  course,  as  it  would  flow  owing  to  the  natural 
formation  of  the  ground.  He  further  alleges  that  during  the  summer  of  1883 
there  accumulated  on  his  land  at  a  low  place,  called  by  the  witnesses  a  ^pool,' 
a  large  quantity  of  water;  that  there  was  a  drain  under  a  bridge  and  across  a 
lane  that  runs  between  the  plaintiff's  and  defendant's  farms,  put  there  for  the 
purpose  of  carrying  away  the  water  from  plaintiff's,  upon  and  over  the  de- 
fendant's, farm,  at  the  precise  place  where  it  naturally  flows;  that  this  drain 
filled  up  with  earth  and  rubbish  that  floated  in  there  at  times  of  high  water; 
that  he  then  requested  the  defendant  to  open  this  drain,  which  he  refused  to 
do,  and  that  he  offered  to  open  it  himself,  and  that  the  defendant  then  and  there 
refused  to  allow  him  to  do  so;  that  it  was  necessary  for  him,  in  order  to  open 
the  drain,  to  go  upon  the  defendant's  land;  that  the  defendant  replied  with  an 
oath,  accompanied  with  what  is  alleged  to  have  been  a  threat. — and  whether 
it  was  a  threat  or  not  you  will  determine, — that  if  the  plaintiff  opeAed  the 
drain  he  would  never  open  another.  Now,  what  must  be  determined  In  this 
case  is  whether  the  plaintiff  had  the  right  to  drain  the  water  from  his  land 
upon  and  over  the  land  of  the  defendant ;  and,  if  so,  whether  he  was  prevented 
by  the  defendant  from  so  doing.  If  these  matters  are  found  in  favor  of  the 
plaintiff,  then  the  next  question  to  be  determined  is  whether  the  defendant 
has  suffered  any  damage;  and,  if  so,  how  much.    The  plaintiff's  title  to  his 
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land  is  not  disputed,  and  neither  Is  that  of  thd  defendant.  The  testimony 
shows  that  at  the  point  on  the  plaintiff^s  land  where  the  lane  between  the  two 
farms  intersects  the  road  called  the  *  Irishtown  Road  *  there  is  a  low  place. 
This  place  has  been  called  by  the  witnesses  a  '  pool,^  and  Is  located  immediately 
east  of  the  lane,  and  north  and  south  of  the  public  road.  There  is  a  bridge 
across  the  public  road  under  which  the  water  doubtless  is  conveyed  from  one 
side  of  the  road  to  the  other.  The  plaintiff  alleges  that  about  an  acre  and  a 
half  of  ground  becomes  overflowed  in  the  spring  of  the  year,  and  at  other 
times  during  rains  and  snows.  You  will  recollect  that  the  testimony  of  Mr. 
Guffy  was  that  about  half  an  acre  on  the  north  side  of  the  public  road  and  a 
quarter  of  an  acre  on  the  south  side  were  thus  overflowed.  But  the  plaintiff 
said  that  there  was  about  an  acre  and  a  half  altogether  that  was  affected  by 
the  water.  The  plaintiff  claims  that  from  this  acre  and  a  half  of  ground  that 
becomes  overflowed  with  water  the  natural  drainage  is  across  the  lane  referred 
to,  and  in  and  upon  the  land  of  the  defendant;  that  that  is  the  natural  and 
accustomed  course  for  the  water-flow,  and,  if  there  was  no  obstruction  in  the 
lane,  that  this  acre  and  a  half  of  ground  would  always  be  dry,  and  he  could 
raise  valuable  crops  upon  it.  You  heard  the  testimony  of  a  number  of  wit- 
nesses on  the  part  of  the  plaintiff,  who  testifled  to  these  facts, — some  whose 
recollections  went  back  thirty,  forty,  or  fifty  years;  some  old  men,  who  stated 
they  had  knowledge  of  the  location  of  the  ground,  the  road,  and  bridges  since 
they  were  children, — and  they  all  testify  that  the  natural  drainage  of  the  water 
from  this  pool  or  low  place  is  across  this  lane,  and  in  and  upon  the  defend- 
ant's land,  and  always  was.  Some  of  them  testify  they  knew  it  before  there 
was  a  biidge  there,  when  this  portion  of  the  plaintiff's  land  laid  out  in  the 
commons,  and  that  the  water  naturally  flowed  across  that  place.  Some  of 
them  testified  that  the  culvert  or  bridge  was  put  in  across  the  lane  a  long 
time  ago, — twenty-five  or  thirty  or  more  years  ago, — ^for  the  purpose  of  leav- 
ing the  water  drain  across  from  the  plaintiff's  land  upon  the  land  of  the  de- 
fendant at  the  place  where  it  always  naturally  flowed.  That  culvert  seems 
to  have  been  filled  up  before  the  defendant  in  this  case  purchased  his  farm, 
and  it  is  possible  that  when  he  purchased  it  he  didn't  know  there  was  a  drain 
there  at  all.  Keither  did  he  know,  perhaps,  that  that  was  the  natural  course 
for  the  water  to  flow  from  the  plaintiff's  land  over  and  upon  his  land.  That, 
perhaps,  is  not  a  very  material  point  in  the  case,  as  you  will  see  when  I  come 
to  answer  the  defendant's  points.  Now,  you  will  determine  for  yourselves, 
from  all  the  evidence  in  the  case,  whether  the  water  accumulated  at  the  low 
place  or  basin  on  the  plaintiff's  land  had  a  natural  outlet  at  this  place  where 
the  bridge  is  across  the  lane.  If  you  so  find,  and  then  if  ^ou  find  that  v/ater  ac- 
cumulated there  in  the  year  1888,  and  that  before  any  injury  was  done  to  the 
plaintiff's  crops  he  went  to  the  defendant  and  requested  him  to  open  the  drain, 
or  to  permit  him  to  open  it,  and  that  he  offered  to  allow  the  defendant,  where  the 
original  drain  was  in  "he  ground,  and  the  defendant  then  refused  with  threats, 
as  alleged  by  the  witnesses,  to  permit  the  plaintiff  to  open  the  drain,  then 
your  verdict  should  be  in  favor  of  the  plaintiff  for  the  amount  of  damages  he 
has  sustained,  unless  there  is  something  else  in  the  cose  that  should  prevent 
the  plaintiff  from  recovering. 

"Now,  let  us  see  what  it  is  that  the  defendant  alleges  as  a  ground  why  the 
plaintiff  should  not  recover;  or,  In  other  words,  why  the  plaintiff  is  not  en- 
titled to  have  the  water  drained  from  his  land  over  and  upon  the'defendant's. 
One  of  the  principal  grounds  of  defense,  as  I  understand  it,  is  that  the  water, 
or  at  least  a  large  portion  of  the  water,  that  comes  into  this  basin  from  the 
plai  ntiff 's  land,  does  not  find  its  way  there  in  its  natural  and  accustomed  course ; 
that  it  is  conducted  along  tbe  public  road  by  artificial  means,  bMng  gutters 
formed  by  the  supervisors  of  the  township.  He  (tbe  defendant)  alleges  that 
a  lurge  portion  of  the  water  naturally  flowed  in  another  direction,  and  espe- 
cially that  part  of  it  which  accumulated  on  the  plaintiff's  ground  up  in  the 
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neighborhood  of  his  buildings,  the  red  house,  for  example,  as  testified  to  by 
the  witnesses.  The  witnesses  for  the  defendant  stated  that  the  natural  course 
for  much  of  the  water  that  flowed  from  the  plaintiff's  ground  at  this.iow  place 
was  in  a  south-eastern  direction,  to  a  low  place  which  you  will  find  marked 
on  draft  No.  1,  along  the  road  called  by  the  witnesses  the  '  Greek  Road,'  It 
is  contended,  also,  that  the  water  from  that  place  had  a  direct  course  down  to 
the  Ghillisquaque  creek,  or  some  other  outlet.  On  the  other  hand,  you  have 
the  testimony  of  the  plaintiff's  witnesses,  who  state  that  the  water  came  into 
this  pool  or  basin  on  the  plaintiff's  land  from  the  north,  east,  south,  and  west. 
Some  of  them  seem  to  be  of  opinion  that  very  little  water  came  down  this 
road,  or  at  least  very  little  came  down  the  road  that  would  have  gone  by  its 
natural  course  eastward,  and  down  the  creek  road.  But,  as  I  have  Just 
stated,  the  witnesses  for  the  defendant  all  seem  to  testify  that  a  considerable 
amount  of  water  went  down  the  gutters  along  the  Irishtowu  road,  and  that 
some  of  that  water  would  have  taken  an  eastern  course  down  the  creek  road. 
We  say  to  you,  gentlemen  of  the  jury,  that  if  you  find  from  the  evidence  in 
the  case  that  any  appreciable  qnantity  of  water  that  would  naturally  have 
flowed,  from  its  accustomed  course  eastward  down  to  the  creek  road,  and 
which  would  not  have  gone  by  such  course  into  the  basin  or  low  place  on 
the  plaintiff*s  land,  was  conducted  by  artificial  means  down  the  Irishtown 
road  in  the  gutters  along-side  of  the  road  into  the  plaintiff's  low-lands,  that 
then  the  defendant  was  not  bound  to  open  the  ditch,  or  permit  it  to  be  opened, 
for  the  purpose  of  having  such  water  flow  over  and  upon  hik  land.  Sp  you 
see  there  is  an  important  question  for  you  to  decide," 

The  plaintiff  had  a  verdict  and  judgment  for  six  cents  damages  and  costs, 
and  the  defendant  brings  error,  and  makes,  inter  alia,  the  following  assign- 
ments: First,  The  court  erred  in  not  aflirming  the  defendant's  first  point.  The 
point  and  answer  are  as  follows:  "(1)  If  the  jury  believes, from  the  evidence 
in  the  case,  that  Bellas  bougl)t  the  land  below,  or  west  of  the  farm  now  owned 
by  Pardoe,  without  notice,  or  evidence  on  the  ground,  that  his  farm  was  sub- 
ject to  the  right  of  the  upper  or  Pardoe  farm  to  the  drainage  of  the  surface 
water,  the  plaintiff  cannot  recover.  Answer.  I  cannot  answer  this  point  as 
requested.  A  person  who  purchased  a  lower  farm  must  take  notice  of  the 
rights  of  the  owner  of  an  upper  farm  as  to  drainage."  Second.  The  court 
erred  in  not  affirming  the  defendant's  fourth  point.  The  point  and  answer 
are  as  follows:  "(4)  It  was  the  duty  of  Pardoe,  the  plaintiff,  to  prevent  the 
accumuhition  of  the  surface  water  at  the  place  complained  of,  by  having  a 
suitable  number  of  culverts  or  drains  from  the  upper  to  the  lower  side  of  the 
Irishtown  road,  along  the  side  hill  of  his  land,  to  allow  the  water  to  flow  out 
east,  according  to  the  laws  of  gravity,  to  the  creek  spoken  of;  failing  to  do  so,  he 
cannot  recover  in  this  action  against  Bellas.  Answer.  1  cannot  say  that  it  is 
the  duty  of  a  land-owner  to  make  culverts  or  drain  across  a  public  road.  That 
is  the  business  of  the  township  authorities;  and,  if  such  autliorities  did  not 
do  so,  so  as  to  allow  the  water  to  fiow  in  its  natural  or  accustomed  course,  and 
water  was  conducted  by  artificial  gutters  along  the  road,  that  would  have  nat- 
urally flowed  eastward  to  the  creek,  and  not  into  the  plaintiff's  pond  or  low 
ground,  he  cannot  recover  in  this  action." 

8.  B.  BoyeVy  for  plaintiff  in  error.    McCleery  ds  Voris,  for  defendant  in  error. 

Per  Curiam.  A  careful  examination  of  this  case  satisfies  us  that  the  plain- 
tiff in  error  has  nothing  of  which  he  ought  to  complain.  The  case  was  one 
principally  of  facts,  which,  under  proper  instructions,  were  submitted  to  the 
jury.  It  follows.that  none  of  the  assignments  of  error  can  be  sustained.  The 
Judgment  ia  affirmed. 
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Bellas  f>.  Fardob. 
(S^ipreme  Court  of  Pennsylvania,    October  1, 1888.  j 

WATflH-OBSTBUCTlON-^USTIFICATlON. 

In  an  action  for  obstructinff  a  right  of  way,  deflendant  oiaimed  th&  '  ^o  svob  Jasti- 
fled  in  so  doing,  because  plaintiil  had  prerioosly  intermpted  defendant's  mutual 
right  to  use  the  wav,  by  moving  a  fence  so  ae  to  encroach  upon  the  lane.  The 
court  charged  that  plaintifl  could  not  recover  '*if  such  interruption  was  a  material 
and  substantial  interruption.  If  it  was  but  a  slight  obstruction,  not  materially  and 
substantially  interrupting  or  obstructing  the  defendant  in  the  use  of  the  lane.  I 
cannot  charge  you  that  the  plaintiff  cannot  recover."  Held  no  error,  plaintin's 
witnesses  having  testified  that  the  encroachment  by  his  removal  of  the  fence  was 
only  a  few  Inches. 

Error  to  court  of  common  pleas,  Northumberland  county;  William  M. 
Rockefeller,  Judge. 

This  was  an  action  on  the  case  brought  by  Joseph  Pardoe  against  William 
Bellas,  to  recover  damages  for  the  disturlmnce  of  a  right  of  way,  consisting 
of  a  lane  between  the  farms  of  the  parties.  The  material  facts  and  the  nat- 
ure of  the  issue  are  clearly  stated  in  the  following  portion  of  the  court's 
charge  to  the  jury:  ''The  plaintiff  alleges  in  the  first  count  of  his  declara- 
tion that  he  was  seized  of  his  demesne  in  fee  uf  a  certain  tract  of  land,  in 
Ghilllsquaque  township,  containing  50.2  acres.  It  is  averred  that  he  was  en« 
titled  to  the  lane  or  passage-way,  being  located  and  lying  between  the  close  of 
the  plaintiff  and  the  close  of  the  defendant,  and  dedicate  to  the  tniitual  use, 
benefit,  and  enjoyment  of  said  plaintiff  and  defendant  and  those  under  whom 
they  hold,  so  that  they  and  those  under  whom  they  hold  might  enjoy  and 
have  a  right  of  way  and  unobstrucled  passage  to  and  from  their  respective 
closes  and  said  public  highway,  meaning  a  public  highway  in  the  neighbor- 
hood, doubtless  the  one  mentioned  by  the  witnesses  as  the  <Irishtown  Koad.* 
And  the  evidence  on  both  sides  shows  that  the  plaintiff  and  those  under  whom 
he  holds,  and  the  defendant  under  whom  he  holds,  did  use  and  enjoy  the  lane 
in  question  in  that  way;  that  each  used  it  for  the  purposes  of  their  respective 
farms  in  their  farming*  operations.  The  plaintiff  then  gave  evidence  to  show 
that  some  time  in  July  or  August,  1883,  on  an  occasion  when  he  was  hauling 
his  manure  from  his  buildings  out  upon  his  fields,  through,  over,  and  upon  the 
lane  in  question,  that  the  defendant  placed  an  obstruction  in  it,  by  putting 
posts  and  rails  across  it  so  as  to  prevent  him  from  passing  through  with  his 
team;  that  such  obstruction  remained  there  for  some  time,  and  that  in  conse- 
quence thereof  he  was  prevented  from  having  the  use  of  this  road  or  lane  as 
he  had  the  right  to  use  and  enjoy  it.  There  is  no  dispute  as  to  this  obstruction 
having  been  made  by  the  defendant  as  alleged  by  the  plaintiff,  and  if  there 
was  nothing  more  in  the  case  the  only  question  to  be  determined  by  the  jtiry 
would  be  one  of  damages.  The  defendant  alleges  that  he  is  not  liable  to  pay 
the  plaintiff  damages;  or,  in  other  words,  that  he  (the  defendant)  bad  the  right 
to  obstruct  this  lane  in  the 'manner  which  he  did  and  at  the  time  he  did,  and 
denies  the  plaintiff's  right  to  have  a  verdict  for  any  amount  Whatever.  The 
defendant  does  not  deny  the  existence  of  the  lane,  he  does  not  deny  its  use; 
but  as  I  understand  it,  his  defense  is  that  this  lane  wafi,  un  different  occasions 
prior  to  the  time  of  the  alleged  obstruction,  obstructed  or  closed  up  by  the 
plaintiff  or  those  under  whom  he  holds.  If  the  evidence  sliowathat,  we  think 
the  defendant  would  have  a  good  defense.  If  this  lane  was  open,  kept  up,  and 
used  by  these  parties  jointly,  they  each  bad  an  equal  right  to  itM  use,  and  if 
one  closed  it  up  he  could  not  complain  -if  it  was  closed  by  the  other  That 
seems  to  be  the  allegation  and  what  causes  the  contest  to  arise  in  this  case. 
The  defendant  alleges  tliat  on  different  occasions  prior  to  the  obstruction  tb6 
plaintiff  and  those  under  whom  he  holds  crowded  over  by  erecting  a  fence  or 
fences  In  the  lane,  and  thus  obstructing  to  a  conetfderable  extent  the  use  of 
the  lane  itself.    This,  he  says,  was  the  cause  of  his  putting  in  theobstruo* 
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tions  which  he  did  in  July  or  August,  1883.  Now,  does  the  evidence  in  the 
case  show  any  such  material  or  substantial  obstruction  on  the  part  of  the 
plaintiff  as  would  warrant  the  defendant  in  closing  up  the  whole  of  the  lane? 
The  plaintiff  denies  that  he  or  those  under  whom  he  claims  ever  interfered 
with  the  lane  at  all,  or  put  the  fence  upon  any  of  the  original  ground  occupied 
by  this  lane.  You  have  the  testimony  of  Mr.  Pardoe,  and  the  man  Witman, 
who  constructed  the  fence  after  Mr.  Pardoe  purchased  the  land  in  1881  or 
1882,  that  the  post  and  rail  fence  that  was  put  there  for  the  purpose  of  taking 
the  place  of  the  old  worm  fence  was  put  inside  of  the  worm  fence  and  upon 
the  land  of  the  plaintiff,  Mr.  Pardoe,  and  not  in  the  lane  as  alleged  by  the  de- 
fendant. On  the  other  hand,  you  have  the  testimony  of  Mr.  Bellas  and  a 
number  of  his  witnesses,  who  testitied  that  the  post  and  rail  fence  as  con- 
structed by  Mr.  Pardoe  or  by  his  workman,  Mr.  Witman,  was  placed  out  in 
the  lane.  They  gave  their  reasons  why  they  thouglit  so.  Some  stated  that 
at  the  time  the  old  worm  fence  stood  there,  there  was  a  large  pile  of  rails  lying 
in  the  fence  corner,  and  that  as  the  fence  sets  there  now  no  such  pile  of  rails 
could  be  placed  there.  Then  they  referred  to  the  fact  of  an  apple  tree  being 
in  the  field  at  the  time  the  old  fence  was  there  that  is  now  still  further  in  the 
field  from  the  fence.  There  was  also  testimony  as  to  a  wild  cherry  having 
stood  in  the  lane,  which  now  stands  in  the  field.  The  witnesses  differ  as  to 
where  that  tree  stands.  Mr.  Bellas  himself  stated  that  the  fence  was  built 
right  up  against  it,  and  others  stated  that  it  is  out  some  little  distance  from 
the  field.  In  this  way  they  have  come  to  the  conclusion  that  this  post  and  rail 
fence,  as  constructed  by  Mr.  Pardoe^s  hired  man,  is  further  out  in  the  lane 
than  the  old  fence  was,  and  as  it  was  kept  up  and  maintained  for  many  years 
prior.  Then  there  is  the  evidence  as  to  the  changes  in  the  fences  north  of  the 
place  of  the  obstruction,  up  in  the  neighborhood  of  Mr.  Pardee's  bars.  The  evi- 
dence is  that,  prior  to  Mr.  Pardoe  getting  the  farm,  that  the  Gauls  or  those 
under  whom  he  holds,  changed  the  fence— changed  the  place  where  the  bars 
were  at  an  early  day,  and  placed  them  further  south;  that  at  some  places  the 
fence  has  been  moved  over  nearly  or  quite  upon  the  line.  I  am  now  speaking 
of  the  northern  part  of  this  lane.  Just  at  that  part,  for  sgme  distance,  it 
seems  that  the  lane  never  was  opened,  but  it  was  open  for  some  rods  above 
Pardoe's  barn.  At  this  point,  it  seems  that  Bellas,  having  moved  his  build- 
ings from  the  south  part  of  his  farm  up  to  the  north  part,  made  a  turn  up  in 
the  vicinity  of  the  place  where  the  fence  was  set  over  by  those  owning  tlie 
Pardoe  farm,  and  changed  the  course  of  this  lane  so  as  to  get  into  his  build- 
ings. These  changes  were  made  from  time  to  time,  and  there  does  not  seem 
to  be  any  complaint  in  former  years  about  them;  but  still  that  is  what  is  al- 
leged by  Bellas,  as  I  understand  it,  as  a  reason  why  he  had  a  right  to  close  up 
this  lane  entirely  down  at  the  wild  cherry  tree.  That  seems  to  be  one  of  the 
important  branches  in  this  case.  If  the  plaintiff,  Joseph  Pardoe,  or  those 
under  whom  he  holds,  closed  up  the  lane  in  question  so  as  to  materially  inter- 
fere with  the  use  and  passage  of  the  lane,  then,  as  I  before  stated,  we  think 
Pardoe  would  have  no  right  to  complain  if  Bellas  closed  it  entirely  up.  But 
I  am  of  opinion,  that  the  mere  matter  of  changing  the  location  of  a  fence  or 
fences,  on  the  one  side  or  the  other,  but  so  as  not  to  materially  obstruct  or  in- 
terrupt the  passage  over  and  upon  the  lane,  would  not  authorize  either  party 
to  close  up  this  lane  entirely  If  either  one  placed  his  fences  in  upon  the  lane 
further  than  the  fences  had  been  located  and  kept  for  a  period  of  over  21  years, 
the  other  party  would  have  a  remedy  by  law  to  compel  the  party  so  putting 
his  fence  over  on  the  lane  to  put  it  back  again.  The  law  would  afford  a  rem- 
edy, but  the  mere  fact  of  placing  the  fence  a  few  inches  or  a  few  feet  beyond 
the  line  into  the  road,  not  thereby  materially  obstructing  the  passage  of  the 
lane,  would  not  authorize  its  entire  closing  up  by  the  other  party.  Xow,  was 
there  any  such  obstruction  as  authorized  or  warranted  the  defendant  in  plao- 
ing  this  obstruction  in  the  road  in  July  or  August,  1883,  so  as  to  prevent  th« 
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plaintiff  from  having  the  use  of  it?  The  witnesses,  you  will  recollect,  stated,  all 
of  them  I  believe,  on  both  sides,  that  there  is  still  room  enough  there,  notwith- 
standing the  fence  may  have  been  moved  by  Mr.  Pardoe  or  those  under  whom 
he  claims,  for  two  teams  to  pass.  But  some  of  them  say  that  two  wagons 
loaded  with  hay  could  not  pass  upon  the  northern  part  of  this  lane.  You 
heard  the  testimony  of  Mr.  Hendershot,  a  witness  on  the  part  of  the  defend- 
ant, that  up  at  the  northern  part  two  wagons  could  pass,  and  perhaps  two  hay 
wagons,  but  not  with  facility,  to  use  his  own  language;  but  he  would  not  say 
they  could  not  pass.  Then  you  have  the  evidence  on  the  part  of  the  defend- 
ant that  he  procured  a  reaper  with  a  binder  attached,  and  that  he  had  not 
room  to  go  through  there  with  that.  Now,  all  this  evidence  I  submit  to  you, 
from  which  you  will  find  the  fact.  Determine  for  yourselves  whether  this 
road  or  lane  in  question  was  obstructed  by  the  plaintiff  in  such  a  manner  as 
to  materially  interrupt  or  obstruct  its  passage  and  use.  If  so,  we  think  your 
verdict  should  be  in  favor  of  the  defendant,  because  he  had  a  right  himself  in 
that  case  to  close  it  up.  But,  if  you  should  be  of  opinion  that  the  moving 
over  of  the  fence  by  Mr.  Pardoe  and  those  under  whom  he  claims  did  not  ma- 
terially and  substantially  obstruct  the  passage  of  this  lane,  so  as  to  prevent 
the  defendant  from  using  it  in  a  reasonable  manner,  then  your  verdict  should 
be  in  favor  of  the  plaintiff." 

Plaintiff  had  a  verdict  and  judgment  for  8100,  and  defendant  brings  error^ 
The  principal  assignments  of  error  relate  to  such  portions  of  the  charge  as 
treated  of  the  nature  of  plaintiff's  encroachments  upon  the  lane  by  moving 
his  fence.  Also,  the  court's  answer  to  defendant's  sixth  point,  the  point  and 
answer  being  as  follows:  "The  plaintiff  having  declared  in  this  action  that 
the  lane  in  question  was  dedicated  to  the  mutual  use  and  benefit  of  both  plain- 
tiff and  defendant,  which  is  admitted  by  the  defendant  as  true,  and  if  the 
jury  believes  that  Pardoe  or  the  parties  under  whom  he  claims  interrupted 
the  defendant  in'the  use  of  it,  and  continued  such  interruption  by  placing 
the  fence  in  question  in  the  road,  and  refused  to  remove  it  when  requested, 
before  Mr.  Bellas  placed  any  obstructions  in  the  road,  the  plaintiff  cannot  re- 
cover. Answer.  This  is  correct,  if  such  interruption  was  a  material  and  sub- 
stantial interruption.  If  it  was  but  a  slight  obstruction,  not  materially  and 
substantially  interrupting  or  obstructing  the  defendant  in  the  use  of  the  lane, 
I  cannot  charge  you  that  the  plaintiff  cannot  recover." 

flf.  B.  Bayer,  for  plaintiff  in  error.  McCleery  c6  Voris,  for  defendant  in 
error. 

Pbb  CuBiAic.    Judgment  affirmed. 


Appeal  of  Tyrone  Township  School-District. 

(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Schools  and  School-Distbicts— Eminent  Domain^Land  Appropriated  for  Pqblio 
Use. 

Act  Pa.  April  9, 1867,  authorizing  the  board  of  directors  of  any  school-district, 
when  "unable  to  procure  such  eligible  sites  for  tbe  erection  of  school-houses  thereon 
'  as  they  may  deem  expedient  by  agreement  with  the  owner  or  owners  of  the  land, 
to  enter  upon  and  occupy  sufficient  ground  for  the  purpose,  not  exceeding  one  acre,  '* 
does  not  authorize  the  taking  of  land  already  appropriated  by  a  county,  and  actually 
required  for  the  care  and  support  of  the  poor. 

Appeal  from  court  of  common  pleas,  Perry  county;  Charles  A.  Barnett, 
Judge. 

Bill  for  an  injunction  brought  by  the  directors  of  the  poor  and  house  of  em- 
ployment for  the  county  of  Perry  to  restrain  the  school-district  of  Tyrone 
township  from  appropriating  three-fourths  of  an  acre  of  the  fann  of  172  acres 
belonging  to  the  county,  and  used  for  the  care  and  support  of  the  poor  of  the 
county.    The  opinion  of  the  court  below,  delivered  by  Charles  A.  Barnett, 
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S.,  is  as  follows:  "The  plaintiff  complains  that  the  directors  of  the  defend* 
ant,  *  bftving  selected  a  portion  of  the  measaage  or  plantation  of  land  of  the 
poor  establishment  of  the  county  of  Perry  aforesaid,  have  issued  proposals  for 
the  erection  of  a  school-house  thereon,  to  be  opened  and  let  on  the  7th  inst., 
and  are  about  to  designate,  mark  off,  and  seize  upon  the  portion  aforesaid,  in 
extent  about  three-fourths  of  an  acre,  for  the  purposes  aforesaid.'  It  further 
sets  forth  in  the  bill  that  said  plantation  is  scarcely  now  large  enough,  and  no 
part  can  be  taken  thereof  without  great  prejudice  to  the  said  poor;  that  the 
directors  have  in  their  care  many  feeble-minded  poor,  to  whom  the  proximity 
of  a  pultlic  school  would  prove  an  annoyance,  and  prejudice  the  good  order  and 
comfort  of  the  paupers  generally;  that  other  sites  for  a  school-house  at  least 
equally  eligible  may  be  had;  and  that  the  seizure  now  intended  is  without 
warrant  of  law.  It  prays  that  defendant  may  be  restrained  by  inj  unction  from 
occupying  any  part  of  the  plaintiff's  premises  for  the  erection  of  a  school- 
house  thereon.  The  defendant  appeared,  by  counsel,  before  us  when  the  in- 
junction was  applied  for.  No  answer  has  been  filed  to  the  bill;  but,  as  we 
understand,  the  matter  is  to  be  finally  disposed  of  as  if  all  the  proceedings  in 
the  case  had  been  formal  and  regular,  and  the  decree,  waiving  all  informali- 
ties, to  be  final,  and  subject  to  an  appeal  by  either  party.  Title  to  the  poor- 
honse  farm  was  obtained  under  the  act  of  24th  March,  1808,  entitled  'An  act  to 
j)rovide  for  the  erection  of  a  house  of  employment  and  support  of  the  poor  in 
the  county  of  Cumberland.*  4  Smith,  Laws,  500.  Perry  county  was  erected 
out  of  Cumberland  by  virtue  of  the  act  of  22d  March,  1820,  and  included  'the 
poor-house  establishment'  within  its  limits.  7  Smith,  Laws,  275.  But  it  is 
unimportant  whether  this  land  is  held  under  a  deed  from  the  former  owner, 
or  was  taken  by  proceedings  in  invitum  in  the  exercise  of  the  right  of  emi- 
nent domain;  in  either  case  it  is  devoted  to  a  public  use.  The  act  of  the  9th 
April.  1867,  (Purd.  Dig.  307,  pi.  172,)  authorizes  the  board  of  directors  of  any 
school-district,  when  *  unable  to  procure  such  eligible  sites -for  the  erection  of 
school-houses  thereon  as  they  may  deem  expedient,  by  agreement  with  the 
owner  or  owners  of  the  land,  *  *  *  to  enter  upon  and  occupy  suificient 
ground  for  the  purpose,  which  they  shall  designate  and  mark  off,  not  exceed- 
ing in  any  case  one  acre.'  There  is  no  question  that  this  act  is  constitutional, 
(Harvey  v.  Thomas,  10  Watts,  66;  Long  v.  Fuller,  68  Pa.  St.  170;)  nor  is 
there  any  question  that  improved  private  property  may  be  taken  for  the  pur- 
pose, (Brocket  v.  Railroad  Co.,  14  Pa.  St.  241;  Ferree  v.  School-Dist,,  76  Pa. 
St.  376.)  The  only  really  important  question  is  whether  under  the  said  act  of 
9th  April,  1867,  a  part  6f  the  land  previously  devoted  to  a  different  public  use 
may  bid  taken  as  a  site  for  a  public  school-house.  That  the  legislature  has 
the  power  to  authorize  the  taking  of  land  already  applied  to  one  public  use, 
and~devote  it  to  another,  is  unquestionable.  And  this  power  may  be  granted 
either  by  express  words  or  by  necessary  implication.  It  is  not  claimed  in  this 
case  that  defendant  is  expressly  authorized  to  take  the  plaintiff's  land,  and 
the  only  question  that  is  left  is  whether  it  is  so  authorized  by  a  reasonable 
construction  of  said  act  of  assembly.  If  an  implication  is  to  be  relied  upon, 
it  must  appear  from  the  face  of  the  enactment,  or  from  the  application  of  it  to 
the  particular  subject-matter  of  it,  so  that  by  reasonable  intendment  some 
especial  object,  sought  to  be  attained  by  the  exercise  of  the  power  granted, 
could  not  be  reached  in  any  other  place  or  manner.'*  Be  City  of  Jiuffalo,  68 
N.  Y.  167  See  Mills,  £m.  Dom.  g  46  The  poor-house  farm  is  but  a  very 
small  portion  of  Tyrone  township.  There  are  surely  many  other  eligible  sites 
in  the  township  for  the  erection  of  a  school-house;  and  the  object  sought  to  be 
attained  by  occupying  plaintiff 's  land  could  doubtless  be  reached  in  some  other 
place  with^equal  advantage.  It  is  true,  the  language  of  the  act  appears  to  be 
very  broad.  It  authorizes  the  directors,  when  unable  to  procure  such  eligible 
sites  for  school-houses  as  they  may  deem  expedient,  to  enter  upon  and  occupy 
ground  for.  the  purpose.    But  the  inability  specially  mentioned,  which  creates 
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the  necessity  to  enter  and  occupy,  is  when  they  are  unable  to  procure  an  eli- 
gible site  by  agreement  with  the  owner  or  owners  of  the  land.  The  applica- 
bility of  this  language  is  readily  perceived,  where  it  is  sought  to  procure 
the  land  from  a  private  owner,  who  has  the  capacity,  but  is  unwilling,  to 
agree;  but  it  is  not  apparent,  in  the  case  of  land  already  appropriated  to  a 
public  use,  without  an  owner  competent  to  make  any  agreement  on  the  sub- 
ject It  is  said  in  Mills  on  Eminent  Domain,  {  46:  To  take  property  already 
appropriated  to  another  public  use,  the  act  of  the  legislature  must  show  the 
intent  so  to  do  by  clear  and  express  terms,  or  by  necessary  implication,  leav- 
ing no  doubt  or  uncertainly  respecting  the  intent.'  And  for  this  the  author 
cites  numerous  authorities.  The  legislature,'  he  says,  Is  not  presumed  to 
have  abandoned  the  former  use,  and  turned  over  the  property  to  the  latter  use, 
without  clear  and  unmistakable  expression  of  that  intention.  Lands  held  for 
the  purposes  of  public  parks,  reservoirs,  or  institutions  for  the  blind,  cannot 
be  taken  for  railroad  purposes,  even  though  the  railroad  company  was  author- 
ized to  take  for  its  route  all  lands  necessary  belonging  to  the  state.'  The 
same  rule,  with  equal  reason,  will  apply  to  lands  appropriated  to  institutions 
for  the  poor,  and  prevent  their  occupation  for  later  public  use  without  clear 
legislative  expression  of  such  intention.  As  illustrative  of  the  general  legal 
principle  here  applied,  we  think  it  sufficient  to  refer  to  the  following  au- 
thorities: StormfeltzY.  Turnpike  Co,^  13  Pa.  St.  555;  Packer  v.  Railroad 
Co.,  19  Pa.  St.  211;  Com,  v.  Railroad  Co.,  27  Pa.  St.  839;  Railroad  Co.  v. 
Colwelh  89  Pa.  St.  340;  Lance's  Appeal,  55  Pa.  St.  16;  Phillips  v.  Railroad 
Co.,  78  Pa.  St.  177,— -the  last  three  to  the  effect  that  grants  in  the  exercise  of 
eminent  domain  are  to  be  strictly  construed.  We  are  of  opinion  that  the 
quasi  corporation  school-district  has  no  legal  right  to  enter  upon  the  lands  of 
the  quasi  corporation  poor-district,  and  occupy  any  part  of  them  for  public- 
school  purposes.  And  now,  3d  May,  1888.  it  is  ordered,  adjudged,  and  de- 
creed that  tlie  defendant  be,  and  is  hereby,  perpetually  enjoined  and  restrained 
from  entering  upon  the  lands  of  the  plaintiff  by  its  directors  or  others,  and 
occupying  any  part  thereof  to  build  a  school-house  upon  any  site  upon  said 
premises;  and  that  it  pay  the  costs  of  this  proceeding." 
Junkin  <&  Junkin,  for  appellant.    Sponsler  d'  Markel,  for  appellee. 

Sterbett,  J.  The  lot  selected  by  appellant  as  a  site  for  one  of  its  school- 
houses  is  part  of  a  larger  tract  of  land  heretofore  dedicated  to  public  use  ^for 
the  care  and  support  of  the  poor  of  the  county;"  and  in  the  fifth  paragraph 
of  its  bill  the  appellee  says  said  tract  of  land,  in  its  entirety,  "is  now  scarcely 
large  enough,  and  capable  of  affording  employment  to  a  large  number  of  poor 
persons  under  its  care  and  charge,  and  no  part  thereof  can  be  t^iken  without 
great  prejudice  to  the  said  poor.''  This  averment  of  fact  does  not  appear  to 
be  traversed  or  denied,  and  must  therefore  be  accepted  as  true.  If  so,  it  is  a 
complete  answer  to  the  claim  of  appellant.  It  was  certainly  never  intended 
by  the  act  in  question  that  land  already  appropriated,  and  actually  required 
for  such  an  important  public  use  as  the  care  and  support  of  the  poor  of  a  county, 
should  be  taken  in  whole  or  in  part  for  school  purposes.  For  this  and  other 
reasons  clearly  presented  in  the  opinion  of  the  court  the  decree  complained  of 
was  entirely  proper.  Decree  affirmed,  aiid  appeal  dismissed,  at  the  costs  of 
appellant. 


(122  Pa.  St.  88) 

Appeal  of  HoOBAUGH. 

{Sivreme  Court  of  Pennsylvania.    October  1, 1888.) 

Gabnishmbnt— Attachment  Execittion— Lien— Satisfaction  op  Judgment. 

Where  a  creditor  having  two  judgments  against  a  debtor  causes  the  prior  one  to 
bo  levied  on  land,  and  at  the  same  time  attaches  funds  in  the  hands  of  a  garnishee, 
but  takes  no  further  (»rder  against  the  garnishee,  and,  witlwit  objection,  xeoeives 
the  proceeds  ot  the  sale  of  the  land  with  which  tne  sheriff  satisfies  the  first  and 
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credits  the  second  judgment,  wbereapon  the  garnishee  in  good  faith  pays  the  fnnd 
over  to  the  debtor,  the  lien  of  the  attachment  execution  is  discharged,  and  the  gar- 
nishee is  not  liable  to  an  attachment  subsequently  issued  on  the  second  judgment^ 

Appeal  from  court  of  common  pleas,  Perry  county;  Charles  A.  Barnett, 
Judge. 

Garnishment  proceedings  by  W  H.  Minick  upon  a  judgment  against  J.  W. 
Sansaman,  suggesting  George  Hoobaugh  as  defendant's  debtor.  Judgment 
against  garnishee,  and  he  appeals. 

Chas,  if.  Smiley  and  8ponsler  cfe  Market,  for  appellant.  W.  A.  Sponster 
and  Mr.  Potter,  for  appellee. 

Steruett,  J.  In  August.  1885,  appellee  held  two  Judgments  against  J,  W. 
Sansaman,  on  the  lirst  of  which  an  execution  was  issued  and  levied  on  defend- 
ant's real  estate.  On  same  day  an  attachment  execution  was  issued  and  served 
on  appellant,  who  in  his  answer  admitted  that,  as  executor  of  an  estate,  then 
in  process  of  settlement,  he  had  funds  in  the  distribution  of  which  defendant 
would  be  entitled  to  participate,  to  the  extent  of  about  $90,  on  final  settle- 
ment of  the  estate.  Xo  further  action  was  then  taken  on  the  attachment,  but 
the  real  estate  levied  on  as  above  stated  was  shortly  afterwards  sold  by  the 
sheriff,  and  the  proceeds  applied  to  payment  in  full  of  debt,  interest,  and  costs 
of  the  judgment,  on  which  both  execution  processes  were  issued,  and  the  resi- 
due of  $265.01  to  the  other  or  second  judgment,  on  account.  The  money  thus 
rightly  appropriated  by  the  sheriff,  first  to  the  costs  and  then  to  the  judg- 
ments, as  first  liens,  in  the  order  of  their  priority,  was  received  by  appellee, 
plaintiff  in  the  executions,  without  objection.  Some  months  afterwards  ap- 
pellant filed  his  account  as  executor,  and,  after  the  same  was  confirmed,  paid 
Sansaman  $119.14,  the  distributive  share  to  which  he  was  entitled.  This  he 
appears  to  have  done  in  good  faith,  believing  that  payment  of  the  judgment 
and  costs  was  a  satisfaction  thereof  in  equity  as  well  as  in  law,  and  of  course 
an  end  of  all  proceedings  thereon.  Some  10  days  after  Sansaman's  distribu- 
tive share  was  thus  piud  appellee  issued  an  attachment  execution  on  the  sec- 
ond judgment,  and  appellant,  having  been  served  as  garnishee,  answered  ac- 
cording to  the  facts,  saying,  among  other  things,  that  the  judgment  on  which 
the  first  attachment  issued  having  been  fully  paid  and  satisfied,  and  Sansa- 
man being  entitled  to  his  distributive  share  of  the  balance  in  his  hands,  he 
did  on  June  1,  1886,  after  confirmation  of  his  account,  pay  the  same,  so  that 
there  is  now  nothing  in  his  hands,  etc.  Without  undertaJcing  to  controvert 
any  of  the  facts  set  forth  in  the  answers  of  the  garnishee,  the  plaintiff  be- 
low insisted  on  judgment  against  him,  and  the  court,  being  of  opinion  "that 
the  fund  in  garnishee's  hands  was  bound  by  the  first  attachment  and  so  con- 
tinued, notwithstanding  the  judgment  upon  which  it  issued  may  have  been 
satisfied  in  law,"  judgment  was  accordingly  entered  against  him,  on  his  an- 
swers, for  $119.14  in  the  first  attachment,  but  to  be  applied,  when  paid,  to 
the  second  judgment,  as  a  credit  thereon  and  in  satisfaction  of  both  attach- 
ment executions,  etc.  Without  questioning  the  correctness  of  the  equitable 
principle  invoked  by  the  learned  judge  in  support  of  that  conclusion,  we  think 
it  is  inapplicable  to  the  undisputed  facts  in  this  case.  In  the  first  place.  It 
does  not  appear  there  was  any  other  creditor  than  the  plaintiff  in  the  two 
judgments,  and  hence  there  could  be  no  equities  to  adjust  between  different 
lien  creditors  of  a  common  debtor ;  and  in  the  next  place  the  payment  and  con- 
sequent satisfaction  of  the  first  judgment  resulted  directly  from  appellee's  own 
voluntary  act.  He  proceeded  and.so]d  defendant's  real  estate,  and  out  of  the 
proceeds  accepted  payment  in  full  of  the  judgment  debt,  interest,  and  costs. 
This  was  an  equitable  as  well  as  a  legal  satisfaction  of  the  judgment  and  pro- 
cesses issued  for  the  collection  thereof.  It  was  as  full  and  con;iplete  satisfac- 
tion as  if  he  had  accepted  payment  in  cash  from  Sansaman  himself,  and  ac- 
knowledged the  same  on  the  record.    On  what  principle  of  equity  the  judg- 
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meut,  under  such  circumstances,  could  have  been  kept  alive  for  the  ben* 
efit  of  the  plaintiff,  it  is  impossible  to  conceive.  If  he  had  first  prosecuted 
the  attachment  to  a  successful  termination,  and  afterwards  sold  his  debtor's 
real  estate,  he  might  have  enjoyed  the  benefit  of  the  former  as  well  as  the  lien 
on  the  latter ;  but  he  elected  to  exhaust  the  real  estate  first,  and  applied  the 
proceeds  to  payment  and  satisfaction  of  the  judgment.  This  left  nothing  to 
support  the  attachment.  The  debt  for  the  collection  of  which  it  was  issued 
was  fully  satisfied;  the  fund  which  theretofore  had  been  bound  by  it  in  the 
hands  of  appellant  was  at  once  released  from  its  grasp,  and  while  so  freed  it 
was  paid  to  the  party  entitled  to  receive  it.  There  was  therefore  nothing, 
actually  or  constructively,  in  appellant's  hands  on  which  the  second  attach- 
ment could  operate.  In  view  of  the  undisputed  facts  as  they  appear  on  the 
record,  the  court  erred  in  entering  the  judgment.    Judgment  reversed. 

(m  Pa.  St  128)  


Henoh  tj.  Ageicultural  Ins.  Co. 

{Supreme  Court  of  Pennsylvania^    October  1, 1888.) 

Instibance— Covenants  against  Incumbrances. 

A  covenant  avoiding  the  policy,  if  the  property  shall  become  incumbered  by  mort- 
gagee, Judgment,  or  otherwise,  without  the  company's  assent,  is  broken  by  the  entry 
of  juagment  on  a  judgment  note  given  by  the  insured,  though  the  creditor  had 
agreed  to  enter  no  judgment  thereon,  and  though  the  insured  did  not  know  of  such 
entry  until  after  the  loss.    Following  Insurance  Co*  v.  Schmidt,  18  Atl.  Rep.  817. 

Error  to  court  of  commoa  pleas,  Perry  county;  Charles  A.  Barnett, 
Judge. 

Debt  by  Benjamin  A.  Hench,  for  the  use  of  Emanuel  Toomey,  against  the 
Agricultural  Insurance  Company  of  Watertown,  N.  Y.,  upon  a  policy  of  in- 
surance  issued  to  Hench,  payable  to  Toomey,  as  his  interest  might  appear, 
under  a  mortgage  held  by  him  on  the  insured  property.  Hench  covenanted 
that,  if  the  property  should  become  incumbered  by  mortgage,  judgment,  or 
otherwise,  unless  by  the  written  consent  of  the  company,  the  policy  should 
be  void.  He  afterwards  executed  two  judgment  notes  to  a  creditor  under  the 
agreement  that  no  judgment  was  to  be  entered  thereon,  but  the  creditor 
caused  judgment  to  be  entered  without  Hench's  knowledge,  and  he  never 
learned  of  the  judgments  until  after  the  loss  by  fire.  Judgment  for  defend- 
ant, and  plaintiff  brings  error. 

W.  A.  Sponsl€7'  and  Sponsler  cfe  Afarkel,  for  plaintiff  in  error.  W.  N.  8eU 
bert^  for  defendant  in  error. 

Paxson,  J.  This  case  is  distinctly  ruled  by  Seyhert  v.  Insurance  Co,,  103 
Pa.  St.  282,  and  Insurance  Co.  v.  Schmidt,  13  Atl.  Rep.  317,  in  which  it  was 
held  that  a  covenant  against  incumbrances  in  a  fire  policy  is  broken  the  moment 
an  incumbrance  falls  upon  the  property  insured,  whether  the  assured  has  or  has 
not  actual  knowledge  of  such  incumbrance.  In  the  present  case,  as  in  Insur* 
ance  Co.  v.  Schmidt,  the  assured  alleged  that  he  had  no  knowledge  of  the  entry 
of  the  judgment  in  question ;  that  in  point  of  fact  the  holder  thereof  had  agreed 
not  to  enter  it.  That  is  a  matter  between  the  assured  and  the  person  who 
entered  a  judgment  against  him  in  violation  of  his  agreement.  Whai  has 
the  company  to  do  with  this?  It  cannot  be  affected  by  the  act  of  third  par- 
ties With  whom  it  has  no  relations,  and  of  which  it  has  no  knowledge.  An 
assured  who  covenants  against  incumbrances  must  keep  his  covenant  pre- 
cisely as  eyery  other  person,  and  it  is  his  business  to  see  that  no  incumbrances 
fall  upon  his  property.  If  an  additional  incumbrance  does  so  fall,  let  him  no- 
tify the  company,  and  pay  the  increased  premium,  if  demanded,  or  make  his 
peace  with  them  in  the  best  way  he  can.  Upon  his  failure  to  do  so,  we  cannot 
help  him.  I  do  not  see  how  I  can  make  the  matter  any  clearer  than  was  done 
in  the  cases  cited.  If  the  profession  do  not  understand  them,  it  must  be  by 
reason  of  my  obscure  way  of  stating  legal  principles.    Judgment  affirmed. 
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(m  Pa.  dt.  96) 

Appeal  of  Miller. 
(Suprevne  Court  of  Pennsyloania.    October  1, 1888.) 
Equitt— Mabshaxino  AS8BTB— Exemption— Waiver. 

A  mechanio's  lien,  inferior  to  the  lien  of  the  widow  for  $800  exemption  allowed 
by  the  orphans'  court  and  charged  on  the  land,  but  prior  to  a  mortgage,  which,  in 
tnm,  is,  by  waiver  of  the  exemption,  superior  to  the  widow's  claim,  wilibe  preferred 
to  the  mortgage  in  the  distribution  of  the  proceeds  of  sale  of  the  land,  including  the 
exemption  fund. 

Appeal  from  court  of  common  pleas.  Union  county;  J.  0.  Bkboheb.  Judge. 

Proceedings  to  distribute  proceeds  of  rt^al  estate  of  JohnF.  Bilger,  deceased, 
sold  under  levari  facias.  The  liens  were  as  follows:  Enoch  MUler,  mechan- 
ic's lien,  $170;  Bowes  &Swinefurd,  mechanic's  lien,  $22.78;  Anna  B.  Bilger,  * 
mortgage,  (paid  by  sheriff,)  $341.99;  L.  E.  &  A.  "W.  Keyser,  mortgage,  $850; 
George  Bearick,  mechanic's  lien,  $38.84.  The  widow  claimed  $300  as  a  debt- 
or's exemption  allowed  by  the  orphans'  court,  and  charged  upon  the  land. 
The  proceeds  of  the  sale  were  $660.90.  There  was  no  controversy  but  that 
the  widow's  exemption  was  superior  to  the  mechanics'  liens,  but  inferior  to 
the  mortgages.  The  Bilger  mortgage  being  satisfied,  the  question  was  be- 
tween the  Keyser  mortgage  and  the  mechanics'  liens,  as  to  the  residue  of  the 
proceeds,  amounting  to  about  $319.  The  court  below  applied  the  whole  $819, 
less  costs,  to  the  Keyser  mortgage,  on  the  ground  of  its  superiority  to  the 
widow's  exemption.    Miller  appeals. 

Horace  P.  Glover  and  Wolfe  d  Leiser,  for  appellant.    P.  L.  Haokenberg  do 
Bon,  for  appellee. 

Gbeen,  J.    We  think  this  case  is  governed  by  our  ruling  in  the  case  of 

Thomas'  Appeal,  69  Pa.  St.  120.  We  there  litJd  that  "when  the  lien  of  the 
first  creditx)r  is  superior  to  that  of  the  second,  but  inferior  to  that  of  the  third, 
and  the  Uen  of  the  second  is  superior  to  the  third,  the  first  creditor  will  take 
the  fund  because  of  his  superiority  to  the  second,  by  reason  of  the  superiority 
of  the  second  over  the  third. "  In  practical  effect  this  rule  has  been  applied 
in  other  cases,  both  before  and  since  Thomas'  Appeal,  Thus,  in  Bowyer^s 
Appeal,  21  Pa.  St.  210,  we  said,  (Black,  C.J.:)  "All  transfers  and  all  waiv- 
ers of  his  (the  debtor's)  right,  whether  express  or  implied",  inure  to  the  benefit 
of  his  creditors  in  the  proper  order  of  their  liens.  Whatever  he  does  not  claim 
for  himself  qr  his  family,  he  leaves  in  the  general  fund,  under  the  control  of 
the  court,  to  be  distributed  among  those  who  are  legally  entitled  to  it;  and 
such  distribution  is  not  to  be  regulated  by  auy  wish  of  his,  no  matter  in  what 
form  he  may  choose  to  express  it. "  It  is  true  this  was  said  in  a  case  in  which 
the  debtor  had  expressly  waived  his  exemption  in  favor  of  a  junior  judgment 
creditor;  but  subsequent  cases  and  additional  reasoning  have,  we  think,  jus- 
tified the  application  of  the  doctrine  to  cases  of  implied  waiver  as  well  as  to 
those  which  were  expressed.  One  reason  for  this  was  well  stated  by  Agnew,  J., 
in  Thomas'  Appeal,  supra,  thus:  "The  principle  of  Bowyer's  Appeal,  reaf- 
firmed in  Shelly' s  Appeal,  36  Pa.  St.  380,  overruling  Johnston's  Appeal,  25 
Pa.  St.  116.  is  that,  amon^  creditors  having  existing  liens  upon  the  same  prop- 
erty, the  law  regulates  their  priority,  and  not  the  will  of  the  debtor  Hence, 
if  in  consequence  of  his  waiver  he  is  not  able  to  take  the  fund  out  of  court, 
but  the  $300  must  remain  in  custody  for  distribution  among  the  creditors, 
they  among  themselves  must  be  governed  by  their  priority  as  fixed  by  law." 
In  Sf^Uy's  Appeal  the  whole  subject  was  thoroughly  discussed  by  Judge 
George  W.  Woodward,  who  said:  "The  doctrine  of  this  case  {Bowyer'sAp^ 
peal)  was  recognized  by  Judge  Armstrong  in  Hill  v.  Johnston,  29  Pa.  St. 
363, — a  case  that  did  not  turn  upon  a  voluntary  waiver,  but  upon  an  unsuccess* 
ful  demand  made  by  a  debtor  against  his  mortgagee;  but  Bowyer's  AppecU 
was  followed  and  made  the  ground  of  Judge  Thompsoi^'s  ruling  in  (jfarrett'i 
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4^ppeaU  82  Pa*.  St.  162;  It  aocordB  weU,  also,  as  we  liave  seen«  with  the  opju- 
ion  of  Jadge  Strong  in  Bowman  v.  Smiley  (31  Pa.  St.  225)  and  McA/oase^f 
Appeal,  (3% Pa.  St.  276,)  already  cited.  Wl^at  stands  opposed  to  it?  noth- 
ing, so  far  as  I  remember,  except  Judge  Lewis'  opinion  in  Johnston's  Ap* 
pealt  25  Pa*  ^t.  117.  That  is  in  conflict  with  the  ruling  in  Bowyer's  Ap* 
pealf  and  was  the  case  which  the  court  below  followed  in  making  the  de- 
cree now  under  review.  It  is  not  strange  that  some  conflict  of  opinion  should 
occur  on  a  iiench  so  changeable  as  ours  in  respect  to  the  operation  of  a  new 
and  extraordinary  statute,  but  experience  and  observation  tend  to  confirm 
us  in  the  soundness  of  the  views  advanced  in  Boioyei^^s  Appeal,  ♦  ♦  ♦ 
Our  position  is  taken.  We  have  recognized  in  all  the  cases  the  capacity  of 
the  debtor  to  make  the  waiver,  and  have  held  it  a  binding  contract  betwixt 
him  and  the  creditor  in  whose  favor  it  was  made,  but  we  are  admonished  to 
go  no  further  by  way  of  enabling  creditors  to  defeat  the  operation  of  stat- 
utes. If,  by  waiving  his  rights  in  favor  of  the  last  creditor  on  record,  he  may 
make  him  the  first,  he  defeats  not  only  the  beneficent  purposes  of  the  ex« 
emption  law,  but  all  those  statutes  which  recognize  priority  of  lien  and  forbid 
assignments  to  preferred  creditors. "  Hill  v.  Johnston  was  the  case  of  a  mort- 
gage, but  it  was  not  tlie  case  of  conflicting  executions.  The  claim  was  made 
by  the  debtor  to  the  surplus  after  paying  the  mortgage,  and  it  was  allowed. 
Although  there  were  other  judgments,  there  were  no  other  executions,  and 
as  the  claim  of  exemption  would  have  been  good  against  the  judgments  had 
execution  issued  upon  them,  and  they  were  subsequent  in  the  date  to  the 
mortgage,  no  harm  was  done  to  them  by  allowing  the  debtor  to  take  his  claim 
out  of  ttie  surplus.  The  very  serious  difficulty  of  advancing  an  inferior  lien 
to  the  position  of  a  superior  by  means  of  a  waiver,  whether  express  or  im- 
'  plied,  did  not  arise  at  all.  Bower^s  Appeal^  68  Pa.  St.  126,  in  which  the  fore- 
going cases  seem  to  have  been  disregarded,  is  so  reported  that  we  cannot  de- 
termine whether  it  raised  any  question  other  than  the  right  of  the  debtor  tOk 
take  thesiirplus  after  the  mortgage  was  paid.  Upon  the  language  of  the  percur 
riam  opinion  affirming  the  distribution  of  the  court  below,  it  appears  that  was 
the  only  question.  However  that  may  be,  we  laid  down  a  dinerent  rule  in 
TTiomas^  Appeal^  supra,  and  followed  it  in  the  still  later  case  of  HufforVs 
Appeals  10  Wkly.  Notes  Cas.  528,  in  which  there  was  only  the  implied  waiver 
arising  from  a  mortgage,  but  the  fund  was  distributed  by  the  court  below  to 
the  liens  in  the  order  of  their  priority,  and  we  affirmed  the  distribution.  The 
manifest  evils  which  would  necessarily  arise  if  the  rule  of  distribution  con- 
tended for  by  the  appellee  should  be  allowed,  are  so  grave  that  we  are  alto- 
gether unwilling  to  adopt  such  a  doctrine.  We  therefore  follow  the  current 
of  the  authorities  and  what  seems  to  us  the  better  reasoning  of  Bowyer*s  Ap* 
peal,  Shelly' s  Appeal,  Thomas^  Appeal,  and  HufforVs  Appeal,  and  award  the 
fund  to  the  liens  in  the  order  of  theijc  priority.  The  decree  of  the  court  be- 
low is  reversed,  with  direction  to  distribute  the  fund  in  accordance  with  tliis 
'  opinion,  at  the  cost  of  the  appellee. 

(Itt  Pa.  St  136) 

SUIXIVAN  «•  KlEFFEB. 

{Supreme  Court  of  PennsyVvania^    Ootoher  1, 1S88.) 

1.  Wills— Charges  on  Rbaltt— Bbqxtbsts  to  Widow— Rekukciatiow  op  Will. 

A  bequest  to  the  testator's  widow,  of  one-fourth  of  the  income  of  the  estate  dur- 
ing her  natural  life,  cannot  be  made  a  charge  on  the  land  after  her  xenuncAation  of 
the  wlU. 

2.  Same— Chaboes  on  Realtt— Convbbsion. 

Where  a  testator  directs  his  executors  to  seU  his  estate,  real  and  personal,  and 
confers  on  them  a  power  to  convey,  a  devise  oi  the  income  of  a  portion  of  the  land 
to.the  widow  does  not  create  a  charge  upon  it,  and,  upon  her  renunciation  of  the 
will,  the  grantee  of  the  executors  takes  subject  only  to  her  dower. 
v.lSA.no.ll— 48 
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Error  to  court  of  common  pleas,  tJnion  county;  Charles  A.  Barnett; 
Judge. 

Action  by  William  B.  Sullivan  against  William  Kieffer.  Judgment  for  de- 
fendant, and  plaintiff  brings  error. 

Dili  <&  Beale,  for  plaintiff  in  error.     Wolfe  <&  Leiser,  for  defendant  in  error. 

Gordon,  C.  J.  Alio wi  ng  the  counsel  for  the  plaintiff  i  n  error  to  state  their 
own  case,  and  it  is  as  follows:  "This  action  was  brought  by  the  only  surviv- 
ing child,  entitled  to  take,  of  William  B.  Sullivan,  the  testator  named  in  the 
history  of  the  case,  to  recover  from  the  terre-tenant  the  principal  sum  charged 
on  the  land  of  the  testator  as  the  share  of  his  widow,  in  lieu  of  dower."  From 
this  statement,  read  in  connection  with  the  will,  it  is  clear  that  the  plaintiff 
had  no  case  at  all,  and  that  the  court  properly  directed  a  verdict  for  the  de- 
fendant. '*I  give  and  bequeath,"  is  the  language  of  the  will,  **the  income  of 
the  remaining  one-fourth  part  of  my  estate  to  my  beloved  wife,  Sarah,  during 
her  natural  life."  "I  will  and  bequeath  that  after  the  decease  of  my  said 
wife  that  the  said  one-fourth  part  of  my  estate,  the  income  of  which  was  be- 
queathed to  her,  go  to  my  son  William,"  etc.  The  testator  further  directs 
that  his  executors  shall,  as  soon  as  they  conveniently  can  after  his  disease, 
"sell  and  dispose  of  all  ray  personal  and  real  estate  to  such  person  or  persons, 
and  for  such  price  or  prices  as  may  reasonably  be  gotten  for  the  same, "  con- 
ferring upon  them  at  the  same  time  the  power  to  make  deeds  and  conveyances 
for  the  said  property  when  so  sold  as  directed.  Now,  the  devise  of  the  one- 
fourth  was  of  the  whole  estate,  whether  real  or  personal,  for  and  during  the 
widow's  life;  and,  without  more,  she  would  have  taken  a  life-estate  in  the 
said  one-fourth  of  the  land,  and  the  remainder  would  pass  at  her  death  to 
William.  On  this,  however,  the  plaintiff  does  not  and  cannot  insist;  for  she 
refused  to  take  under  the  will,  and,  in  consequence  retained  her  statutory 
dower,  which,  being  merely  a  life-estate,  was  necessarily  extinguished  at  her 
death,  and  could  go  over  to  no  one.  How,  then,  this  devise  to  Sarah  Sullivan 
could  by  any  possibility  be  and  remain  a  charge  on  the  testator's  land  after 
she  had  renounced,  is  to  us  inconaprehensible. 

But,  even  had  she  not  renounced,  it  is  certain  that  the  testator  did  not  in- 
tend to  charge  this  devise  on  the  realty;  and  this  because,  had  he  so  intended, 
he  would  not  have  imperatively  directed  his  executors  to  convert  his  whole 
estate  into  money.  There  is  no  condition  annexed  to  the  direction  to  sell:  "I 
do  order  and  direct  my  executors  hereinafter  named  shall  sell  and  dispose  of 
all  my  personal  and  real  estate. "  Hence  it  is  clear  that  by  the  terms  of  tlie 
will  there  was  a  conversion.  The  whole  estate  became  personalty,  and  as 
such  the  executors  were  bound  to  dispose  of  it.  What,  then,  remains  is  this ; 
when  the  executors  sold  to  William  A.  Leiser,  the  grantor  of  the  defendant, 
tbey,'so  far  as  the  will  and  its  devisees  were  concerned,  sold  the  unincumbered 
fee;  but  as  the  widow  had  renounced,  and  retained  her  statutory  dower,  Lei- 
ser took  subject  to  her  life-estate  in  the  one-third  of  the  premises,  which  life- 
estate  expired  at  her  death.  We  have  not  adverted  to  the  agreement  between 
Dr.  Marr  and  Leiser,  for  it  in  nowise  concerns  the  issue.  Marr  agreed  that 
the  widow's  dower  should  be  deducted  from  the  last  payment  coming  to  him, 
but  that  was  a  matter  between  themselves,  with  which  the  estate  of  Sullivan 
had  nothing  to  do,'and  by  which  it  could  not  be  affected.  On  the  other  hand, 
tbe  execvitors,  Henderson  and  Candor,  for  the  full  consideration  of  66,350,  by 
a  deed  in  fee  and  without  condition  of  any  kind,  conveyed,  as  by  the  will 
they  were  empowered  to  do,  the  land  to  Leiser.    The  j  udgment  is  aflirmed. 
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JCHBN  «,  JOHK.     * 
(Supreme  Cot^  0/ Pennst/lvoH'ia.    Obtober  1, 1888.) 

1.  C05TRACJT8  —  CoiTSIDERATION  *- EXECtFTOBS    AND   Al>MINISTBAT9B8  —  GOMMISSTOTTS  <^ 

AOBBEUJiNT  TOB  BlVTSION. 

An  agreement  between  persons  named  executors  in  a  will,  that  the  commissions 
earned  in  settlement  of  the  estate  shall  be  equally  divided  betiJ^een  thenj,  ^n  pursu- 
ance of  which  letters  are  taken  out  and  responsibility  incurred,  is  upon  sufficient 
consideration. 

2.  Samb— Actions  on— Eyibekcb. 

In  ossurnqMt  by  a  co-executor  to  recover  his  portion  of  the  commissions  under 
an  alleged  agreement  that  they  should  be  equally  divided,  evidence  that  the  de- 
fendant did  the  greater  part  of  the  work  is  immaterial ;  especially  where  it  is  shown 
that  he  took  i>ossession  of  all  the  papers  relating  to  the  estate,  and  refused  the  plain- 
tiil  access  to  them. 
8.  Same-^Evidence— SUFFICnSNCT. 

Where  plaintiff  and  defendant  directly  contradict  each  other  as  to  the  existence 
of  an  agreement  to  divide  equally  the  commissions  on  an  estate,  but  the  plaintiff  is 
corroborated  by  the  fact  that  on  the  first  accounts  filed  bv  each  the  conmiissions 
were  so  divided,  the  evidence  is  sufficient  to  sustain  a  verdict  in  his  favor. 

Error  to  court  of  common  pleas,  Northumberland  county. 

Samuel  John  died  July  23, 1877,  and  by  his  will  appointed  Ulysses  P.John, 
Xersey  T.  John,  and  J.  M.  John  executors.  J.  M.  John  having  died,  letters 
were  issued  to  the  remaining  two.  Kersey  T.  John  brought  this  action  to  re^ 
cover  his  portion  of  the  commissions  allowed  by  the  court,  and  recovered  judg- 
ment below,  from  which  Ulysses  F.  John  took  a  writ  of  error. 

8,  P.  WolvertoTit  for  plaintiff  in  error.  W.  H,  M.  Oram,  George  Hill,  and 
/.  Nefoin  HUl,  for  defendant  in  error. 

Clark,  J.  This  action  of  assumpsit  was  brought  by  Kersey  T.  John,  one 
of  the  executors  of  the  last  will  and  testament  of  Samuel  John,  late  of  Sha- 
mokin,  deceased,  against  Ulysses  F  John,  his  co-executor,  to  recover  his  equal 
share  of  the  commissions  charged  in  their  several  separate  accounts  filed  and 
.confirmed  by  the  orphans*  court,  under  an  alleged  agreement  between  them 
to  this  effect.  The  plaintiff.  Kersey  T.  John,  alleges  tha(|  after  his  father's 
death,  and  before  the  letters  were  issued,  he  had  an  agreement  with  his 
brother  Ulysses  that,  in  the  settlement  of  the  estate,  the  commissions  earned 
would  be  divided  equally  between  tliem;  that  Kersey  should  have  the  half  of 
the  commissions  allowed  to  Ulysses;  and  that  Ulysses  should  have  the  half  of 
the  amount  allowed  to  Kersey,  in  the  adjudication  of  their  accounts,  respect- 
ively. The  existence  of  this  agreement,  which  is  positively  asserted  on  the 
one  side,  and  as  positively  denied  on  the  other,  depends  wholly  upon  the  tes- 
timony of  the  contending  parties  themselves,  and  the  testimony  of  one  is  in 
direct  contradiction  of  the  other.  In  corroboration  of  the  plaintiff,  however, 
was  the  fact  that  the  first  account  filed  by  Ulysses,  and  also  the  first  ajid  sec- 
ond accounts  filed  by  Kersey,  were  stated  in  pursuance  of  the  alleged  agree- 
ment; for  although  the  accounts  were  separate,  yet  there  was  an  equal  divis- 
ion of  the  commissions  charged  in  each  of  them,  respectively,  and  in  this 
form  the  accounts  were  confirmed;  but  in  the  second  supplementary  and  final 
accounts  filed  by  Ulysses,  and  in  the  final  account  filed  by  Kersey,  no  such 
division  is  made.  The  whole  amount  of  commissions  to  which  the  executors 
are  entitled  has  been  adjudicated  by  the  orphans' court;  the  total  allowance 
on  all  the  accounts  being  $3,892.64,  Of  this  sum,  Ulysses  had  in  bis  hands 
$3,087.18;  and  Kersey,  $805.46.  In  the  absence  of  any  parol  proof  to  a  differ- 
ent effect,  we  think  the  parties  were  entitled,  prima  facUt  according  tp  the 
showing  of  their  several  and  respective  accounts, — that, is  to  say,  Ulysses, 
upon  bis  first  account,  to  $622.96;  upon  the  second  and  suppleqientary  acr 
.count,  $397.01;  upon  the  final  account,  $1,444.25,  and  upon  the  first  and  secr 
:ond  acoounts,  filed  by  Kersey,  $207.53,-^iQ  alU  $2,671.75^    Uppn  the  same 
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basis.  Kersey  was  entitled,  prima  fade,  on  his  first  and  second  accounts,  to 
$207.58;  on  third  account,  $390.40;  and  on  Ulysses'  first  account,  $622.96,— 
in  all,  $1,220.89.  It  is  said  that  the  court  in  the  adjudication  of  the  account 
could  not,  and  therefore  did  not,  apportion  the  commissions  between  the  ex- 
ecutors; that  the  question  for  the  court  was  simply  what  was  a  reasonable 
compensation  for  the  whole  services;  and  that  the  executors  might  settle  and 
divide  as  they  chose, — that  was  their  concern.  However  this  may  be,  the 
measure  of  their  compensation  for  the  whole  services,  not  only  as  between 
them  and  others  interested,  but  as  between  tliemselves,  was  fixed  by  their  ac- 
counts; and  as  their  accounts  were  separately  stated  and  filed,  they  were 
prima  facie  entitled,  after  confirmation,  as  set  forth  therein,  respectively.  It 
is  fair  to  assume  that  in  tliese  separate  accounts  each  of  the  accountants  claimed 
and  received  a  proper  credit.  The  whole  question,  then,  was  upon  the  exist- 
ence of  the  alleged  parol  agreement  to  share  the  commissions  equally.  Whether 
or  not  there  was  any  such  agreement  was,  of  course,  for  the  jury.  If  there 
was.  and  letters  testamentary  were  taken  out  and  responsibility  incurred  in 
pursuance  of  that  agreement,  there  was  certainly  a  sufilcient  consideration  to 
support  it.  The  defendant  offered  to  show  what  proportion  of  the  labor  and 
responsibility  liad  been  performed  or  incurred  by  him  in  the  settlement  of  the 
estate.  This,  we  think,  was  not  material  to  the  issue.  The  plaintiff's  claim 
was  founded  upon  an  express  agreement.  If  that  was  established  to  the  sat- 
isfaction of  the  jury,  the  plaintiff  had  a  right  to  recover;  otherwise  not.  It 
was  of  no  consequence,  therefore,  what  proportion  of  the  work  was  done  by 
either  of  the  accountants.  Their  compensation  was  fixed  either  by  their  ac- 
counts, or  by  the  agreement,  if  any  existed.  Nor  could  the  testimony  offered 
have  any  bearing  upon  the  question  whether  pr  not  the  agreement  was  made. 
If  it  was  made  at  all,  it  was  made  before  the  letters  were  issued,  and  before 
any  of  the  services  were  rendered.  The  matter  contained  in  the  offer  could 
therefore  have  very  slight,  if  any,  tendency  to  contradict  the  plaintiff,  or  to 
show  that  the  contr^t  alleged  was  un reasonable  or  impracticable.  Especially 
is  this  so  in  view  of  the  fact  alleged  by  Kersey,  and  not  dented,  tliat  Ulysses 
took  possession  of  all  the  papers  and  documents  involved  in  the  settlement  of- 
the  estate,  and  refused,  absolutely,  to  permit  Kersey  to  have  any  access  to 
them.  Under  such  circumstances,  it  would  certainly  be  expected  that  Ulysses 
would  make  the  larger  share  of  the  collections.  The  burden  of  proof  was  on 
the  plaintiff;  but  his  testimony,  if  believed,  was  sufilcient  in  law  to  entitle 
him  to  recover.  The  veracity  of  the  witnesses  and  the  confiict  in  the  evidence 
was  for  the  jury.    J  udgment  affirmed. 


cm  P&.  St.  142) 

Appeal  of  Latshaw  et  aU 

{Supreme  Court  of  Pennsylvania,    October  1, 1S88.) 

Pabtitioh— Pbopertt  Subject  to— Trusts— Chawtablb  Uses. 

Land  purchased  for  the  purpose  of  a  parsonage  and  glebe,  for  the  joint  ben- 
efit  of  five  congregations,  is  devoted  to  a  charitable  use,  and  one  of  the  congrega- 
tions cannot  sue  for  partition  without  the  consent  of  the  others,  -especiaUy  where 
the  property  is  vested  in  trustees  for  the  benefit  of  the  ^ministerial  charge, "  saoh 
a  trust  being  an  active  one. 

Appeal  from  court  of  common  pleas,  Northumberland  county. 

Bill  in  equity  by  H.  B.  Latshaw,  Isaac  lieitz,  and  John  Tressler,  trust^ies 
of  St.  Peter's  Church,  against  Daniel  W.  Shaffer,  trustee  of  David's  Church 
and  congregation;  John  Hetrick,  trustee  of  Himmers  Church  and  congre- 
gation; William  A.  Shaffer,  trustee  of  St.  Paul's  Church  and  eongregation, 
and  Samuel  Long,  trustee  of  Emmanuel's  Church  and  congregation ;  which 
churches,  together  with  the  complainant  church,  compose  the -^fohanoy  Luth- 
eran Ministeiial  Charge, — praying  for  a  commission  of  partition  of  real  estate 
held  in  common,  and  used  as  a  place  of  residence  for  the  minister  in  charge 
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of  the  charches.    The  hill  was  dismissed  on  the  lepott  of  a  Piaster,  and  the 
complainants  appeal. 

S.  P.  WolfierUmt  Geo.  Hilh  and  J.  Nevin  HUh  for  appellants.  S.  B.  Boyeri 
for  appellees. 

Gordon,  G.  J.  While  it  may  he  admitted  that  partition  is  an  Incident  of 
tenancies  in  common,  a  right  which  vests  in  the  several  tenants  by  virtue  of 
the  title  by  which  they  hold,  yet,  like  every  other  mere  legal  right  of  which 
persons  may  be  possessed,  it  may  be  waived  by  the  ooiitrHct  of  the  parties. 
Partners  may  purchase  land  for  the  use  of  the  partnisrship,  and  take  title 
thereto  as  tenants  in  common,  and  yet,  daring  the  continuance  of  the  firm, 
it  would,  I  snppose,  hardly  be  contended  that  one  of  the  partners  might  avoid 
his  contract  by  compelling  partition.  In  such  case  this  right  is  suspended 
during  the  continuance  of  the  partnership,  because  the  waiver  of  that  right 
must  be  regarded  as  part  and  parcel  of  the  consideration  which  induced  the 
purchase.  The  land  is  bought  for  a  special  use,  and  as  long  as  the  necessity 
for  that  use  continues  it  cannot  be  destroyed  by  the  act  of  either  tenant  with- 
out the  consent  of  his  co-tenant.  A  better  illustration  of  the  principle  here 
stated  could  not  be  had  than  that  found  in  the  case  of  Coleman  v.  Coleman^ 
19  Pa.  St.  100;  for  here,  under  an  agreement  that  ''the  ore-banks  belonging 
to  Cornwall  furnace  shall  remain  together  and  undivided  as  a  tenancy  in  com- 
mon," partition  was  not  permitted,  at  the  instance  of  one  of  the  owners,  dur- 
ing the  continuance  of  the  conditions  which  entered  into  the  consideration  of 
the  contract.  It  is  true,  the  learned  justice  who  delivered  the  opinion  of  this 
court  said  that  this  agreement  was  incorporated  into  the  decree  of  the  parti- 
tion that  had  been  previously  made  of  the  balance  of  the  estate  in  pursuance 
cA  the  contract.  This,  however,  was  a  mistake;  though,  undoubtedly,  pai-t 
of  the  consideration  for  that  decree,  as  between  the  parties  to  it,  was  the  stip- 
ulation referred  to.  l%e  commissioners  who  were  empowered  to  make  parti- 
tion reported,  inter  alia,  as  follows:  "And  we  do  further  report  that  the 
tract  of  land  called  'Bingham's  Place,'  at  Conewago,  together  with  a  small 
tract  of  50  acres  of  land  adjoining  thereto,  and  also  the  ore-banks  and  mine- 
hills  of  Cornwall  furnace,  do  still  remain  undivided,  to  be  held  by  the  said 
Curtis  Grubb,  Robert  Coleman,  Bnrd  Grubb,  and  Henry  Bates  Grubb  as  ten- 
ants in  common  according  to  their  respective  shares,  and  to  the  covenants  and 
articles  in  said  agreement,  hereinafter  recited,  contained."  It  is  thus  ap- 
parent that  the  50-acre  tract  and  the  ore-banks  were  carefully  excluded  from 
the  partition ;  were  to  remain  undivided,  and  to  be  left  subject  to  the  recited 
contract;  and,  clearly,  the  decree  could  not  embrace  lands  so  excluded;  neither 
could  it  add  force  to  the  agreement  under  which  the  parties  were  acting.  We 
repeat,  therefore,  that  this  case  perfectly  illustrates  the  principle  stated;  that 
is,  where  parties  devote  land  to  a  particular  use,  which  use  enters  into  the 
consideration  of  the  contract  creating  it,  one  of  the  tenants  in  common  can- 
not, without  the  consent  of  his  co-tenants,  defeat  the  joint  pui-pose  by  a  writ 
of  partition.  Tlie  same  rule  applies,  and  perhaps  a  fortiori,  to  charities. 
Here,  again,  a  case  in  point  is  found  in  Brouon  v.  LutTieran  ChurcJi,  23  Pa. 
St.  495,  wherein  we  held  that  a  church  and  burial  ground  belonging  to  two 
distinct  religious  congregations  as  tenants  in  common,  under  articles  of  asso- 
ciation, in  which  it  was  recited  that  they  had  resolved  to  erect  jointly  a  house 
for  the  worship  of  God,  on  "a  lot  which  had  been  purchased  by  both  congre- 
gations and  appropriated  for  that  purpose,"  and  in  which  it  was  also,  inter 
€Uiat  provided  ^*that  the  members  of  both  congregations  shall  have  an  equal 
right  and  interest  in  the  church  and  land  belonging  to  the  same,"  were  not 
within  the  purview  of  our  statutes  relating  to  partition,  and  therefore  neither 
of  those  congregations  could  avail  itself  of  that  right  without  the  assent  of 
the  other.  The  counsel  for  the  appellants  have  endeavored  to  weaken  the 
force  of  this  case  as  a  precedent  by  dwelling  on  the  language  of  the  learned. 
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justice  deprecatory  of  the  desecration  of  a  graveyard  and  disturbance  of '  tbe 
bones  of  the  dead,  and  thereby  assuming  that  had  a  cemetery  not  been  in* 
yolyed  in  the  contention  the  result  would  have  been  different.  But  with  this 
construction  of  the  case  we  cannot  agree,  for  a  careful  examination  of  the 
point  decided  will  show  that,  excluding  all  immaterial  dicta,  it  was  held  that 
the  use,  a  charitable  one,  could  not  be  destroyed  in  this  manner  at  the  in- 
stance of  either  party.  In  view  of  the  legal  principle  above  stated,  we  have 
no  diflSculty  in  coming  to  the  conclusion  that  the  decree  of  the  court  below  is 
coiTect.  The  property  in  controversy  was  by  the  five  congregations  purchased 
for  and  devoted  to  a  charitable  use,  to-wlt,  a  parsonage  and  glebe,  for  the 
common  benefit  of  all  jointly.  This  appears  by  the  deed  itself,  wherein  it  is 
set  forth,  "which  several  named  Lutheran  congregations  form  the  Mahanoy 
Lutheran  Ministerial  Charge,  of  said  county  of  Northumberland,"  and,  though 
by  that  instrument  the  special  use  does  not  appear,  it  is  abundantly  shown 
by  the  oral  evidence.  Here,  then,  is  a  property  vested  in  trustees  for  the  use 
of  "the  ministerial  charge,'*  composed  of  the  several  churches  therein  named ; 
and  we  may  well  ask,  by  what  right  does  one  of  these  churches  assume  to  destroy 
that  trust  through  the  instrumentality  of  the  writ  of  partition  ?  Not,  indeed, 
on  the  ground  that  St.  Peter's  Church  refused  the  services  of  the  pastor  who 
served  the  other  churches,  for  this  was  its  own  act,  and  could  give  it  no  new 
right  in  the  premises,  but  solely  on  the  ground  that,  St.  Peter's  being  a  ten- 
ant in  common,  its  right  to  partition  is  necessarily  incident  to  its  title.  But, 
as  we  have  already  shown,  even  admitting  the  premise  assumed,  the  conclu- 
sion is  not  sound,  for,  on  all  authority,  this  right  may  be  waived  by  agree- 
ment, express  or  implied,  of  the  tenants  in  common.  But  at  best  these  churches, 
as  churches,  have  but  a  qualified  fee.  Ordinarily,  we  agree  that  when  a  deed 
is  made  to  trustees  for  a  church  or  other  charity,  the  fee  vests  at  once  in  the 
association,  for,  the  trust  being  raised  only  for  the  purpose  of  taking  and  pass- 
ing title,  it  is  immediately  executed  in  the  cestui  que  trust  But  it  is  not  so 
when  the  trust  is  active  and  continuing,  as  where  it  is  created  for  the  support 
of  a  special  use.  In  the  case  in  hand,. the  deed  is  to  trustees  for  the  benefit 
of  a  ministerial  charge,  and  it  is  clear  that  the  fee  must  remain  in  those  trus- 
tees as  long  as  that  charge  continues,  and  it  is  only  after  the  use  is  extin- 
guished that  the  unqualified  fee  can  vest  in  the  cestuis  que  use,  and  then  only 
in  those  that  survive  the  trust.  Thus  it  is  that,  from  whatever  point  we  may 
view  the  controversy  in  hand,  it  is  obvious  that  the  plaintiffs'  bill  cannot  be 
sustained.    Decree  affirmed,  and  appeal  dismissed,  at  costs  of  appellants. 


TuATJT  c.  New  York,  C.  &  St.  L.  By.  Co. 
{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

L  Railboad  Companibs— Construction  of  Road— Private  Bridges. 

Where  a  railroad  passing  through  plaintiff's  farm  makes  a  cut  about  90  feet  deep, 
in  a  road  leading  out  to  the  highway,  so  that  plaintiff  is  obliged  to  go  around  some 
distance  in  order  to  reach  the  highway,  the  company  cannot  be  required  to  bridge 
the  cut,  under  act  Pa.  Feb.  19, 1849,  (P.  L.  84,)  providing  that,  where  a  railroad  shall 
cross  an  established  road,  the  company  shall  construct  and  maintain  a  sufficient 
crossing  or  causeway  to  enable  the  occupant  of  the  land  to  pass  over  it  with  wag- 
ons, etc.,  except  that  where  a  public  road  passes  through  the  land  the  owner  cannot 
require  the  company  to  erect  a  causeway. 

8.  Eminent  Domain— Procedure— View  op  Premises  by  Jury. 

Act  Pa.  April  9, 1856,  (P.  L.  289,)  §  S,  giving  power  to  the  court  to  which  an  ap- 
peal is  taken  from  the  report  of  viewers,  in  proceedings  to  condemn  land  for  rail- 
roads, to  make  all  such  oroers  as  may  be  deemed  necessary,  authorizes  an  order  for 
the  jury  to  view  the  promises  after  they  wero  impaneled  and  sworn. 

Error  to  court  of  common  pleas,  Erie  county;  William  A.  Galbraith» 
Judge. 

The  New  York,  Chicago  &  St.  Louis  Railway  Company,  in  1881,  located  its 
toad  through.George  Traut's  farm,  in  an  eastwardly  and  westwardly  direction^ 
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CQttiog  dff^  large  portion  of  its  f  rontage.f  rom  the  public  road.  The  road  trav- 
erses the  plaintiff's  farm  for  some  60  rods,  being  aboat  100  feet  wide  and  15 
or  20  feet  deep  where  it  crosses  Traut's  road  at  the  east  end  of  his  farm,  and 
has  wholly  destroyed  the  same,  so  that  he  is  compelled  to  go  for  a  long  dis^' 
tance  through  the  lowlands,  which  is  unfit  for  a  road.  Traut  appealed  fromi 
the  report  of  the  viewers,  assessing  his  damages  at  $500,  to  the  court  of  com- 
mon  pleas,  where  a  trial  by  jury  was  had;  Traut  being  plaintiff,  and  the  rail->' 
way  company  defendant,  in  the  issue  so  tried.  Judgment  was  entered  on  a 
verdict  of  $1,050  for  plaintiff,  and  plaintiff  brought  error,  making  the  follow- 
ing specifications:  First.  That  the  court  erred  in  sending  the  jury  to  view 
the  premises,  after  being  impaneled  and  sworn.  Second,  In  refusing  plain* 
tiff-s  eleventh  point,  that"  it  was  the  duty  of  the  railroad  company  to  have  con-: 
structed  a  bridge  across  the  road,  where  the  railroad  cut  away  the  plaintijBf*s 
road,  if  the  evidence  shows  it  was  necessary  for  the  plaintiff  to  go  to  the  high- 
way, and,  if  defendant  has  neglected  to  do  so,  the  plaintiff  is  entitled  to  full  and 
adequate  damages  in  consequence  of  not  doing  so."  Act  Feb.  19,  1849,  (P. 
L.  84,)  provides  that  whenever,  in  constructing  a  railroad,  it  shall  be  necessary 
to  cross  an  established  road  or  way,  "for  the  accommodation  of  all  persons 
owning  or  possessing  land  through  which  the  said  railroad  passes,  it  shall  be 
the  duty  of  such  company  to  make,  or  cause  to  be  made,  a  good  or  sufficient, 
causeway  or  crossing  wherever  the  same  may  be  necessary,  to  enable  the  oc- 
cupant or  occupants  of  said  land  to  cross  or  pass  over  the  same  with  wagons, 
carts,  and  implements  of  husbandry,  as  occasion  may  require;  and  the  said 
causeway  or  crossing,  when  so  made,  shall  be  maintained  and  kept  in  good  re- 
pair by  such  company,"  with  the  proviso  referred  to  in  the  opinion  that  where 
ft  public  road  shall  cross  the  railroad,  the  owner  of  the  land  through  which  the 
public  road  may  pass  cannot  require  the  company  to  erect  a  causeway  for  the  use 
of  the  occupant  of  the  land.  Act  April  9, 1856,  §  3.  (P.  L.  289. )  provides  "  that 
the  viewers  provided  for  in  the  eleventh  section  of  the  act,  to  which  this  is  a 
supplement,  may  be  appointed  before  or  after  the  entry  for  constructing  said 
road  or  taking  materials  therefor,  and  upon  the  report  of  said  viewers,  or  any 
four  of  them,  being  filed  in  said  court,  either  party,  within  thirty  days  there- 
after, may  file  his,  her,  or  their  appeal  from  said  report  to  the  said  court. 
After  such  appeal,  either  party  may  put  the  cause  at  issue  in  the  form  directed 
by  said  court,  and  the  same  shall  then  be  tried  by  said  court  and  a  jury ;  and, 
after  final  judgment,  either  party  may  have  a  writ  of  error  thereto  from  the 
supreme  court,  in  the  manner  prescribed  in  other  cases.  The  said  court 
shall  have  power  to  order  wliat  notices  shall  be  given  connected  with  any  part 
of  the  proceedings,  and  may  make  all  such  orders  connected  with  the  same  as 
may  be  deemed  requisite." 

Benson  <&  Urainerd,  for  plaintiff  in  error.  Davenport  &  Griffith,  for  de- 
fendant in  error. 

Sterrett,  J.  The  order  directing  the  jury  to  view  the  premises,  after  they 
were  impaneled  and  sworn,  was  neither  improper  nor  illegal;  and  hence  the 
first  specification  of  error  is  not  sustained.  Viewers  appointed  under  the  rail^- 
road  law  are  required  "to  meet  at  or  upon  the  premises  where  the  damages 
are  alleged  to  be  sustained,"  and,  having  viewed  the  same,  to  "estimate  and 
determine  whether  any,  and,  if  any,  what  amount  of,  damages  has  been  or 
may  be  sustained,  and  to  whom  payable."  The  manifest  purpose  of  this  re- 
quirement is  to  afford  the  viewers  an  opportunity  of  acquiring  fuller  and  more 
accurate  information,  as  to  matters  on  which  they  are  required  to  pass,  than 
it  is  possible  in  many  cases  to  obtsiin  from  the  testimony  of  witnesses  alone. 
If  the^  legislature  considered  it  so  important  that  viewers  should  be  thus  better 
informed  by  a  personal  inspection  of  the  premises,  why  is  it  not  equally  de- 
sirable, and,  in  some  cases,  necessary,  that  a  like  opportunity  should  be  given 
to  jurors  who  have  the  same  duties  to  perform?    Such  a  course  of  procedure 
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is  certainly  not  probibited  by  law«  nor  is  there  any  good  reason  why  it  should 
be.  On  the  contrary,  the  practice  adopted  in  this  case  appears  to  be  author- 
ized in  general  terms  by  the  act  of  April  9, 1856,  (P.  L.  289;)  the  third  sec- 
tion of  which  gives  the  court,  to  which  an  appeal  from  the  report  of  viewers 
is  taken^  '^power  to  order  witat  notices  shall  be  given  connected  with  any  part 
of  the  proceeding,  and  make  all  such  orders  connected  with  the  same  as  may 
be  deemed  requisite."  The  discretion  thus  vested  in  the  court  of  common 
pleas  is  certainly  broad  enough  to  cover  the  order  complained  of,  and  it  appears 
to  have  been  wisely  exercised  in  the  interest  of  justice. 

In  view  of  the  undisputed  evidence,  bringing  the  case  within  the  proviso  to 
the  twelfth  section  of  the  act  of  1849,  plaintiff's  point  recited  in  the  second 
specification  was  rightly  refused.  It  is  unnecessary  to  consider  the  remaining 
specitications  of  error.  We  find  notliing  in  either  of  them  that  calls  for  a  re- 
versal of  the  judgment.  The  case  was  well  tried,  and  the  questions  of  fact 
involved  in  the  issue  were  fairly  submitted  to  the  jury.    Judgment  affirmed. 


Appeal  of  EoDRiouE. 
(Supreme  Court  of  PennsyPoania.    October  1,  1888.) 
Trusts— Estate  of  Tbustbe— Wills— Construction. 

A  devise  to  tfnstees  in  fee,  which  imposes  upon  them  no  duties  except  to  apply 
the  proceeds  and  profits  of  the  estate  to  the  personal  use  of  the  beneficiary  (a  widow, 
and  not  in  contemplation  of  marriage)  as  she  might  require  them,  and  which  con- 
tains no  limitation  over  either  as  to  the  income  or  corpus,  creates  a  mere  passive 
trust,  and  entitles  the  beneficiary  to  an  absolute  convevance  of  the  trust-estate. 

Appeal  from  court  of  common  pleas,  ^Northumberland  county;  William 
M.  Rockefeller,  Judge. 

This  was  a  bill  in  equity,  filed  by  Ann  Caroline  Rodrigue  against  Simon  P. 
Wolverton,  as  trustee  under  the  will  of  complainant^s  father,  Hugh  Bellas, 
for  the  purpose  of  having  declared  void  a  certain  trust  in  the  first  codicil  of 
his  will,  and  for  a  conveyance  and  transfer  of  the  trust-estate  to  the  complain- 
ant, discharged  of  the  trust.  The  court  below  dismissed  the  bill,  rendering 
the  following  opinion: 

"This  Cixse  was  submitted  on  bill  and  answer,  accompanied  by  briefs  of 
argument,  with  a  request  that  an  opinion  be  filed  very  soon,  as  the  parties 
desire  the  opinion  of  the  supreme  court  at  the  coming  term.  Beiug  anxious 
to  accommodate  them^  it  is  but  just  to  myself  to  say  that  owing  to  a  press  of 
public  business  I  have  not  been  able,  under  the  circumstances,  to  give  it  such 
attention  and  consideration  as  I  would  like.  Therefore  the  following  opinion, 
necessarily  hastily  drawn,  is  submitted  for  what  it  is  worth.  Whilst  Mrs. 
Bodrigue  was  a  widow  when  her  father  made  his  will,  and  did  not  contem- 
plate a  second  marriage,  and  perhaps  this  is  not  strictly  a  spendthrift  trust, 
nor  a  trust  to  support  a  remainder  or  any  interest  infuturOf  yet,  in  my  opin- 
ion, according  to  the  authorities  this  is  not  always  required.  It  may  be  stated 
as  a  general  proposition  that  every  one  competent  to  enter  into  a  contract  or 
make  a  will,  or  to  deal  with  the  legal  titles  to  property,  may  make  such  dis- 
position of  it  as  be  pleases;  and  he  may  annex  such  conditions  and  UmiUitions 
to  the  enjoyment  of  it  as  he  sees  fit;  and  he  may  vest  it  in  trustees  for  the  pur- 
pose of  carrying  out  his  intention.  The  testator,  Hugh  Bellas,  was  one  of  the 
most  eminent  and  profou  nd  lawyers  in  Fen nsy  1  vania.  On  the  10th  of  October* 
1860,  he  made  his  will,  *  feeling  grateful  [as  he  says]  to  Providence  that  I  have 
had  sufficient  strength  to  prepsire  it  carefully  and  execute  it.'  In  the  will  he  de- 
vised and  bequeathed  the  residue  of  his  real  and  personal  estate  to  his  three 
daughters,  Eliza,  Ann,  and  Amelia,  in  fee,  as  tenants  in  common,  viz.,  share 
and  share  alike,  subject  to  ^he  payment  of  debts,  etc.,  and  to  be  divided  as 
therein  stated.  On  the  3d  day  of  November,  1860,  (twenty-three  days  after 
the  making  of  the  original  will>)  he  made  a  codicil,  which  reads  as  follows; 
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*  I  make  the  following  changes  in  my  will,  dated  the  10th  day  of  October,  1860: 
I  devise  in  fee  to  my  friends*  the  Honorable  Alexander  Jordan,  and  James 
Pleasants,  Esq.,  and  John  Taggart,  and  the  survivor  of  them»  trustees,  all 
the  real  and  personal  pro{>erty  and  estate  to  which  my  daughter  Ann  C.  Rod- 
rlgne  would  be  entitled  by  my  said  last  will,  and  these  trustees  and  each  of 
them  are  required  to  apply  allthe  proceeds  and  profits  thereof  to  her  personal  / 
Qse  and  support  and  benefit  from  time  to  time  as  she  may  have  need  and  re- 
quire, when  by  her  demanded  in  writing,  for  herself  and  her  children,  but  not 
to  be  applied  or  used  otherwise.'  It  is  clear,  tlierefore,  that  the  testator  in« 
tended  the  three  persons  named  as  trustees  to  be  invested  with  a  trust-estate 
during  the  life-time  of  his  daughter,  Mrs.  Bodrigue.  There  is  no  attempt  or 
intention  to  create  a  trust  for  accumulation  or  a  perpetuity.  The  trust  will 
necessarily  cease  at  the  death  of  Mrs.  Hodrigue,  as  the  proceeds  and  profits 
could  no  longer  be  applied  to  her  personal  use,  support,  and  benefit.  The 
case  of  Bamett'i  Appeal,  46  Pa.  St.  892,  was  not  a  case  of  a  trust  in  favor  of 
a  married  woman,  a  spendthrift,  etc.,  but  all  the  cestui  que  titmts  were  sui 
juris.  It  is  strenuously  cotitended  that  the  present  is  a  cjise  of  a  dry  trust, 
there  being  no  special  and  particular  duties  pointed  out  to  be  performed  by 
the  trustees;  in  other  words,  that  there  are  no  active  duties  imposed  on  the 
trustees.  1  am  inclined  to  think  that  this  contention  cannot  be  sustained. 
In  BameWs  Appealf  supra,  the  supreme  court  said:  '  The  principal  error  Is 
in  laying  down  as  the  law  of  Pennsylvania  that  a  trust  to  receive  rents  and 
pay  them  to  another  is  executed,  although  not  an  use  executed  by  the  statute 
of  uses,  but  arising  from  some  general  principle  inherent  in  the  comiuon  law 
of  the  state.  This  is  not  supported  by  authority,  for  in  Pullen  v.  Rianhard, 
1  Whart.  521,  it  was  distinctly  held  that  in  such  case  the  legal  estate  must 
continue  in  the  first  devisee,  so  that  be  might  perform  the  trust;  because, 
without  having  the  control  of  the  estate,  he  could  not  receive  the  rents  and 
pay  them  over  as  directed.'  There  is  a  distinction  between  a  devise  to  a  per- 
son to  pay  over  the  rents  and  profits  to  another,  and  a  devise  in  trust  to  per- 
mit another  to  receive  the  rents  and  profits.  Pullen  v.  Rianhard,  supra.  In 
the  present  case  the  trustees  are  expressly  required  to  apply  all  the  proceeds 
and  profits  to  the  personal  use,  support,  and  benefit  of  ibe  cestui  que  trust 
from  time  to  time  as  she  may  require  them,  etc.,  and  it  is  necessary  that  the 
legal  estate  should  continue  in  them.  Mrs.  Kodri^ue  was  a  widow  with  a 
family  of  children  at  the  time  her  father  made  his  will.  It  has  been  said  that 
every  man  knows  his  own  family  best.  Just  what  was  in  the  mind  of  the  tes- 
tator at  the  time  he  executed  the  codicil  may  be  surmised,  and  it  is  fair  to  pre- 
sume that  some  proper  and  important  motive  prompted  him  at  the  time.  In 
Earp^s  Appeal,  75  Pa.  St.  123,  the  supreme  court,  m  referring  to  the  case  of 
BametVs  Appeal,  supra,  said:  'Many  special  trusts,  and  some  of  them  for 
persons  M^t'^'t^m,  have  since  been  upheld,  a  few  of  which  have  been  referred 
to  in  Ogden^s  Appeal,  70  Pa.  St.  5U7.  ♦  ♦  ♦  Trusts  supply  the  means  of 
carrying  out  family  arrangements,  and  of  breaking  the  force  of  the  blow  death 
deals  against  the  head.  They  furnish  a  protection  against  improvidence,  in- 
discretion, inexperience,  imbecility,  misfortune,  and  even  vice,  uphulding  the 
wishes  of  parents  and  friends,  and  inspiring  even  the  dying  with  comfort. 
They  are  contrary  to  no  principle  of  justice,  wisdom,  or  morality,  and  there- 
fore demand  our  confidence  and  support  in  proper  cases.  Hence,  when  a  spe- 
cial trust  witliin  these  limits  is  clearly  raised  by  the  imposition  of  active  duties 
on  the  trustee,  or  for  purposes  making  it  necessary  to  preserve  the  estate  in- 
tended to  be  given,  the  will  of  the  donor  gives  efficacy  to  the  trust.^  All  that 
was  so  well  said  by  the  supreme  court  in  that  case  is  applicable  to  the  present 
case,  if  we  consider  what  was  the  manifest  intention  of  the  testator.  He  gave 
the  corpus  of  the  estate  to  the  trustees.  By  well-chosen  words  he  invested 
the  share  of  Mrs.  Bodrigue  in  them  in  fee;  and  then,  doubtless,  to  furnish  a 
protection  against  improvidence,  indiscretion,  inexperience,  or  misfortune,  be 
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requires  these  trustees  and  each  of  them  to  apply  all  the  proceeds  aind  t)rofits 
^thereof  to  her  personal  use,  and  support,  and  benefit,  and  so  forth.  He  does 
not  require  the  application  all  at  once,  or  whenever  she  may  demand  it,  but 
,tbe  words  of  the  codicil  are,  *  from  time  to  time,  as  she  may  have  need  and  r6« 
quire.'  The  words,  •  when  by  her  demanded  in  writing,  for  herself  and  her 
children,  but  not  to  be  applied  or  used  otherwise,*  may  leave  the  question  as 
to  who  is  to  be  the  judge  or  determine  as  to  the  necessity  and  requirement 
Bomewhat  uncertain;  but  still,  if  effect  is  to  be  given  to  the  whole  clause  of 
the  codicil,  it  is  plain  that  it  was  intended  to  furnish  a  protection  in  some 
sense  against  inability,  improvidence,  indiscretion,  inexperience,  etc.  It  is 
also  plain  that  the  wish  and  desire  of  this  old  parent  was  that  the  proceeds 
and  profits  of  his  daughter's  share  of  his  estate  were  only  to  be  applied  •  to 
her  personal  use,  support,  and  benefit,'  and  wereMiot  to  be  applied  or  used 
otherwise,'  and  hence  the  words,  'from  time  to  time,  as  she  may  have  need 
and  require.'  There  is  nothing  in  the  codicil  giving  the  control  or  manage^ 
ment  of  the  estate  into  the  hands  of  the  cestui  que  trusts  She  is  not  empow« 
ered  to  collect  and  apply  the  proceeds  and  profits,  but,  on  the  contraiy,  by  the 
express  terms  of  the  codicil,  the  trustees  are  required  to  apply  the  same  for  > 
the  purposes  mentioned.  It  is  true,  this  is  to  be  done  when  by  her  demanded 
In  writing  for  herself  and  children;  but  this  does  not  destroy  the  trust.  Pos- 
sibly they  could  control  the  application,  or  at  least  the  payments,  for  they  are 
required  to  apply  the  proceeds  and  profits,  'from  time  to  time,  as  she  may 
have  need  and  require,'  for  her  personal  use,  support,  and  benefit'.  I  have  come 
to  the  conclusion,  therefore,  that  the  trust  declared  by  Mr.  Bellas  in  the  codicil 
to  his  will  is  an  active,  special  trust,  if  it  is  anything,  and  must  be  maintained 
in  order  to  give  effect  to  his  clear  and  well-defined  purpose  in  relation  to  his 
daughter  and  her  family.  The  trustees  have  an  active  duty  to  perform .  They 
cannot  perform  it  unless  the  legal  estate  continues  in  them;  and  the  prayer  of 
the  bill,  'that  the  said  Simon  P.  Wolverton,  as  trustee  under  the  said  first 
codicil,  be  ordered  and  directed  to  execute  good  and  sufficient  deeds  of  convey- 
ance and  assignment  to  your  oratrix  of  the  title  to  all  the  estate,  real  and  per- 
sonal, held  by  him  by  virtue  of  the  trust  contained  in  the  said  codicil,^  must 
be  denied.  Mr.  Bellas  had  the  undoubted  right  to  make  a  will  as  he  pleased, 
and  if  for  any  good  reason  he  saw  proper  to  give  his  daughter's  share  of  his 
estate  to  trustees,  and  require  them  to  apply  all  the  proceeds  to  her  personal 
use,  support,  and  benefit  from  time  to  lime,  as  her  necessities  required,  cer- 
tainly this  is  against  no  principle  of  justice,  wisdom,  or  morality.  The  later 
decisions  of  the  supreme  court  are  all  favorable  to  upholding  trusts,  even  as 
to  cestui  qu£  trusts  sui  juris,  where  the  donor  intends  them  to  answer  some 
legal  and  useful  but  temporary  purpose,  not  obnoxious  to  the  law  against  per- 
petuities. Earp's  Appeal,  supra.  In  this  case  the  fact  that  the  trustees  are 
required  to  apply  the  proceeds  and  profits  to  the  personal  use  and  support  of 
the  cestui  que  trusts  shows  that  the  trust  was  not  to  be  perpetual,  but  for  her 
life  only.  Under  the  will  and  codicil,  after  her  death  the  estate  goes  to  her 
sons  and  daughters  in  the  proportions  directed  by  the  tenth  section  of  the  will, 
unless  she  has  power  and  does  make  a  difl'erent  disposition.  And  now,  to- wit, 
March  16,  1888,  this  cause  came  on  to  be  heard  at  this  term  and  was  argued 
by  counsel,  and  thereupon,  upon  consideration  thereof,  it  was  ordered,  ad- 
judged, and  decreed  as  follows:  That  the  plaintiff's  bill  be  dismissed,  and  it 
is  further  ordered  that  she  pay  the  costs. " 

The  complainant  appeals. 

James  E,  Hood  and  Franklin  B.  Gowen,  for  appellant; 

Green;  J.    We  think  it  clear  upon  all  the  authorities  that  the  trust  created 
by  the  codicil  to  the  will  of  the  testator  was  passive,  and  that  the  appellant 
'was  entitled  to  an  absolute  conveyance  of  the  trust-estate.-    The  deyise  con- 
tained in  the  will  was,  in  terms,  of  a  fee-simple  estate  in  the  feaMiyi^and  an 
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&l)salute  estate  iii  the  peraoilalty.  By  the  eodicir  the  devise  is  also  express]]^ 
ill  fee  to  the  trustees.  But  the  trusteeis  have  no  functions^  except  merely  tq 
apply  all  the  proceeds  and  profits  of  the  estate  to  the  personal  use  of  the  ap^ 
pellant  as  she  might  require  them.  There  is  no  limitation  over  of  either  the 
income  or  .principaj^of  the  estate  to  any  person.  There  are  no  other  estates 
or  interests  to  be  preserved.  It  is  not  a  spendthrift  trust.  It  was  not  a  trust 
for  protection  during  covertui*e»  as  the  appellant  was  a  widow>  and  not  in 
contemplation  of  marriage.  No  ultimate  purpose  of  any  kind,  requiring  the 
continuance  of  the  trust,  is  expressed  in  tiie  will,  or  can  be  implied  from  its 
terms,  except  the  mere  payment  of  the- income  to  the  cestui  que  tmsU  It 
would  be  an  affectation  of  learning  to  engage  in  a  protracted  discussion  of  the 
Subject,  or  of  the  numerous  cases  in  which  it  has  been  illustrated.  A  mere 
reference  to  a  few  of  theiii  will  suffice:  Dodaon  v.  Ball,  60  Fa.  St.  492;  Og^ 
den's  Appeal,  70  Pa.  St.  501 ;  Tuckefs  Appeal,  75  Pa.  St.  354.  The  fact  that 
the  appellant  has  died  since  the  present  appeal  was  taCken  still  further  indi- 
cates the  necessity  for  a  decree  terminating  the  trust,  It  can  no  longer  be 
continued  except  upon  the  theory  that  it  is  to  be  held  in  perpetuity,  which  of 
course  is  inadmissible.  The  decree  of  the  court  below  is  reversed,  at  the  cost 
of  the  appellee,  and  the  record  is  remitted,  with  direction  that  a  decree  be  en- 
tered for  a  conveyance  of  the  estate  to  the  persons  entitled  thereto. 


Appeal  of  Cixr  of  Philadelphia  et  a2. 

{Sujyreme  Court  of  Pennsyl/oanUx.  October  1, 1888.) 

Taxjltion—Exemptiok— Academies. 

An  academy  of  learning,  whose  chief  source  of  maintenance  Is  tuition  fees,  is  not 
an  institution  of  purely  public  charity,  within  Ck>n8t  Pa.  art.  9,  %  1,  relatine  to  ex- 
emption from  taxation,  notwithstanding  a  large  part  of  its  income  is  devoted  to  the 
establishment  of  free  scholarships. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

St£RRBTT,  J.  In  appeals  from  interlocutory  orders  and  decrees  such  as 
this,  our  almost  invariable  practice  is  not  to  discuss  the  questions  that  then 
appear  to  be  involved,  because,  at  that  stage  of  the  proceeding,  the  facts  are 
seldom,  if.  ever,  fully  developed,  and,  after  the  cause  has  proceeded  to  final 
hearing  and  decree  on  the  facts  found  by  the  master  and  court  below,  it  is 
likely  to  be  brought  before  us  for  review  on  appeal  by  the  unsuccessful 
party. 

This  appeal  is  from  a  preliminary  injunction  restraining  appellants  from 
collecting  certain  taxes  assessed  against  appellees'  real  estate,  and  subsequent; 
decree  continuing  the  injunction  '*  until  further  order  of  the  court."  The 
sole  ground  on  which  the  injunction  was  asked  is  that  the  property  in  ques- 
tion is  exempt  from  ta?^ation  under  section  1,  art.  9,  of  the  constitution,  in 
connection  with  the  act  of  May  14,  1874,  passed  for  the  purpose  of  carrying 
into  effect  the  provisions  of  that  section.  The  constitution  declares:  "Ail 
taxes  shall  be  uniform  upon  the  same  class  of  subjects,  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  collected  under 
general  laws;  but  the  general  iissembly  may,  by  general  laws,  exempt  fron^ 
taxation  public  property  used  for  public  purposes,  actual  places  of  religious 
worship,  places  of  burial  not  used  or  held  for  private  or  corporate  profit,  and 
institutions  of  purely  public  charity."  Section  2  of  same  article  declares: 
"All  laws  exempting  property  from  taxation  other  than  the  property  above 
enumerated  shall  be  void. "  The  act  above  referred  to,  entitled  "  An  act  to 
oxempt  from  taxation  public  property  used  for  public  purposes,  and  places  of 
religious  worship,  places  of  burial  not  used  or  held  for  private  or  corporate 
profit,  and  institutions  of  purely  public  chanty,"  declares  "that  all  churches, 
meeting-houses,  or  other  regular  places  of  stated  worship,  with  the  grounds 
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thereto  annexed,  neoessary  for  the  occupancy  and  enjoyment  of  the  same;  all 
banal-grounds  not  used  or  held  for  private  or  corporate  prqfit;  all  hospitals, 
universities,  colleges,  seminaries,  academies,  associations  and  institutions  of 
learning,  benevolence,  or  charity,  with  the  grounds  thereto  annexed,  and 
necessary  for  the  occupancy  and  enjoyment  of  the  same^ founded,  endowed, 
and  maintained  by  public  or  private  charity ;  and  all  schools  houses  belonging 
to  any  county,  borough,  or  school-district,  with  the  grounds  thereto  annexed, 
and  necessary  for  the  occupancy  and  enjoyment  of  the  same;  and  all  courts 
houses  and  jails,  with  the  grounds  thereto  annexed, — be,  and  the  same  are 
hereby,  exempted  from  all  and  every  county,  city,  borough,  bounty,  road, 
school,  and  poor  tax:  provided,  that  all  property,  real  or  personal,  other  than 
that  which  is  in  actual  use  and  occupation  for  the  purposes  aforesaid,  and 
from  which  any  income  or  revenue  is  derived,  shall  be  subject  to  taxation, 
except  where  exempted  by  law  for  state  purposes;  and  nothing  herein  con- 
tained shall  exempt  the  same  therefrom."  It  will  be  observed  that  the  con- 
stitution clearly  specifies  the  kinds  of  property  which  the  legislature  is  au* 
thorized  to  exempt  from  taxation;  and,  of  course,  any  attempt  to  exempt  other 
property  not  specifically  enumerated  must  necessarily  be  abortive.  It  follows, 
therefore,  that  the  real  estate  in  question  is  not  within  the  provisions  of  the 
exemption  act  unless  the  academy  to  which  it  belongs  is  an  institution  of 
purely  public  charity,  because  it  is  not  within  any  of  the  other  enumerated 
kinds  of  property  which  the  legislature  is  authorized  to  exempt;  nor  can  it  be 
within  the  act  unless  the  institution  is  ''founded,  endowed,* and  maintained  by 
public  or  private  charity."  The  act  itself,  in  express  tenns,  makes  the  latter 
an  essential  condition  of  exemption  from  taxation.  It  is  not  enough  that  the 
institutions  named  in  that  clause  of  the  act  be  founded  and  endowed  by  public 
or  private  charity.  They  must  also  be  substantially  maintained  by  public  or 
private  charity;  and  therein  is  the  fatal  defect  in  appellees'  case.  In  the 
fourth  paragraph  of  their  bill  it  is  averred:  ''The  academy  is  maintained 
from  the  income  derived  from  such  property  as  lias  been  given  to  or  pur- 
chased by  it,  and  from  fees  for  tuition,  wliich  are  at  a  much  lower  rate  than 
institutions  of  a  like  grade.  No  rent  is  charged  for  the  use  of  the  academy, 
and  all  the  receipts  and  income  of  the  incorporation,  after  defraying  the  neoes- 
sary expenses  of  maintenance,  teachers^  salaries,  etc.,  are  applied  to  increas- 
ing the  number  of  free  scholars.  The  number  of  free  scholars  has  ranged 
from  sixteen  to  thirty;  and,  in  addition,  there  are  and  have  been  half-pay 
scholara,  in  number  ranging  from  fifteen  to  twenty.  The  education  of  free 
and  half-pay  scholars  is  aided  materially  by  the  amount  received  from  tuition 
fees.  Any  surplus  above  the  necessary  expenses  of  the  institution  is  devoted 
to  a  fund  to  enlarge  the  free  scholarships,  and  for  every  92,500  accumulated 
it  is  provided  that  an  additional  free  scholarship  shall  be  maintained."  What 
proportion  of  the  amount  expended  in  maintaining  the  academy  is  derived 
from  tuition  fees  does  not  appear;  but  it  is  claimed,  and  virtually  conceded, 
that  the  institution  is  mainly  dependent  on  tuition  fees  to  meet  its  current 
expenses;  that  probably  not  less  than  seven-eighths  of  the  amount  required  is 
derived  from  that  source.  It  was  incumbent  on  appellees  to  show  that  the 
institution  under  their  care  is  at  least  substantially  maintained  by  public  or 
private  charity.  This  has  not  been  done.  On  the  contrary,  it  may  be  fairly 
inferred  that  its  chief  source  of  mai  ntenance  is  and  has  been  tuition  fees.  If  so, 
it  cannot,  in  the  constitutional  sense,  be  regarded  as  an  institution  of  purely 
public  charity.  In  principle,  the  case  is  not  distinguishable  from  College  t. 
Bfereer  Co.,  101  Pa.  530,  or  Miller's  Appeals,  10  Wkly.  Notes  Cas.  168.  In 
the  latter,  the  facts  disclosed  by  the  record  presented  a  much  stronger  claim 
for  exemption  than  the  case  now  under  consideration.  But  it  is  not  oiir  pur- 
pose at  present  to  do  more  than  indicate  the  ground  upon  which,  as  the  facts 
now  appear,  the  injunction  should  be  dissolved.  Decree  reversed,  and  in- 
junction dissolved,  at  the  costs  of  the  appellees. 
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BRsamAK  t.  Jacobs. 
(Supreme  Court  of  PennsyVwrnfa.    October  1, 1888.) 
U  Landlord  and  Tbnant— Lbams— CkjVEHAKTS— POssbssioh— Aotionb, 

A  lessee  of  premises  wbo  has  paid  rent  in  advance,  and  who  is  unable  to  obtain 
.  and  hold  possession  according  to  the  terms  of  his  lease  on  account  of  a  prior  parol 
lease  by  tine  lessor,  and  possession  thereunder,  mav  sue  the  lessor,  on  an  Implied 
covenant  in  the  lease,  for  peaceable  and  undisturbed  possession, 
a.  Samb-^Instbuotions. 

In  such  action  an  instruction  is  proper  that  the  main  questioa  to  be  inquired  Into 
was  whether,  at  the  time  plaintiff  attempted  to  take  possession,  the  prior  lessee  had 
a  right  to  the  possession. 

Error  to  court  of  common  p1eas»  Montour  county;  Elwell,  Judge. 
W.  J.  Saldy  and  Scarlet  &  Angle,  for  plaintiff  In  error.    Bdtoard  S.  Bear^ 
hartf  H.  M.  Hinckley,  and  C.  R.  tiaoidge,  for  defendant  in  error. 

Stbbbbtt*  J.  Tbere  is  nothing  in  either  of  the  41  specifications  of  error  that 
requires  a  reversal  of  the  judgment.  The  right  of  plaintiff  below  to  recover 
depended  on  questions  of  fact  which  were  properly  submitted  to  the  jury,  and 
by  them  determined  in  his  favor.  He  alleged  and  undertook  to  prove,  among 
otiier  things*  that  on  March  11, 1885,  in  consideration  of  $400  rent  then  paid 
in  advance,  Brennan  executed  and  delivered  to  him  a  lease  of  the  premises 
therein  descri  bedf or  one  year  from  April  1st  then  next  ensuing ;  that  before  said 
lease  was  executed  Brennan  had  verbally  ieased  the  same  premises  for  same 
term  to  Thomas  Tully,  whowas  then  in  possessior  under  a  written  lease  from 
Brennan  for  three  months,  commencing  January  1, 1885;  that  by  virtue  of 
said  verbal  lease  Tully  claimed,  and  lightf uUy  held  possession  of,  the  demised 
premises  after  the  expiration  of  his  written  lease,  and  plaintiff  below. was  thus 
unable  to  obtain  or  hold  quiet  and  peaceable  possession  of  the  same  according 
to  the  terms  of  his  lease,  and  thereby  sustained  the  damages  for  which  this 
suit  was  brought.  These  and  other  collateral  questions  of  fact,  arising  out  of 
the  evidence,  were  fairly  submitted  to  the  jury,  with  full  and  substantially 
correct  instructions;  some  of  which  are  complained  of  in  the  twenty-second 
to  thirty-third  specifications.  Inclusive.  Referring  to  the  verbal  lease  to 
Tully,  the  learned  judge,  in  that  portion  of  his  charge  recited  in  the  twenty- 
fifth  specification,  rightly  said:  "The  main  question  to  be  inquired  into  is 
whether  Tully  on  the  2d  of  April,  1885,  at  the  time  Jacobs  attempted  to  take 
or  took  possession  of  the  property,  had  a  right  to  the  possession  of  the  prem- 
ises. He  had  no  right  by  reason  of  his  written  lease  for  three  months,  be- 
cause that  expired  on  the  1st  day  of  April,  1885.  If  he  had  a  right  there  at 
all,  it  must  have  been  by  reason  of  the  contract  which  is  set  up,— the  oral 
contract  betWeen  Brennan  and  himself, — as  contained  in  their  conversation 
at  the  stable.  Is  that  contract  proved?"  etc.  That,  and  other  questions  of 
fact  bearing  on  the  case,  having  been  fairly  submitted  to  the  jury,  were  im- 
pliedly answered  in  favor  of  plaintiff  below  Such  is  the  necessary  legal  in- 
ference from  the  verdict,  considered  in  connection  with  the  clear  and  explicit 
instructions  of  the  learned  judge  who  presided  at  the  trial.  It  cannot  be  pre- 
sumed that  the  jury,  in  arriving  at  their  verdict,  disregarded  any  of  those  in- 
structions. On  the  contrary,  the  presumption  is  that  they  found  all  the  facts 
of  which  their  verdict  is  predicated.  The  admission  of  evidence  for  plaintiff^ 
and  rejection  of  testimony  offered  by  defendant  below,  are  the  subjects  of 
complaint  in  a  large  proportion  of  the  specifications.  Without  noticing  either 
of  them  specially,  it  is  sufficient  to  say  there  is  no  substantial  error  in  any  of 
the  rulings  of  the  court  on  either  subject.  The  evidence  admitted  was  both 
competent  and  relevant,  under  the  pleadings;  and  the  testimony  that  was  ex- 
cluded was  either  irrelevant  or  incompetent. 

The  lease  sued  on  contains  an  implied  covenant  for  quiet,  peaceable,  and 
undisturbed  possession  of  the  demised  premises,  as  against  the  lessor  him- 
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self,  and  those  claiming  under  him  by  paramount  title.  If  the  lessee  is  kept 
out  of  possession  bj  one  having  sxi^erlor  title  to  that  of  the  lessor  himself,  or 
if  the  latter,  either  before  or  after  executing  a  lease,- does  an^  positive  act  by 
whidh  the  leasee  is  kept  out  of  possession,  the  covenant  is  broken.  Thus  in 
STndl  v:  €h'angef,  8  N.  Y.  115,  where  a  lease  was  executed  by  which. posses- 
sion was  to  be  given  at  a  time  certain,  and  the  landlord  subsequently  leased 
the  premises  for  flive  ye^irs  to  a  third  person,  who,  on  the  arrival  of  the  time 
at  which  the  first  lease  was  to  commence,  refused  to  give  up  the  premises,, 
aad  the  landlord  refused  to  give  possession  thereof,  it  was  held  that  the  lessee 
need  not  bring  ejectment,  but  could  at  once  sue. the  landlord  for  damages. 
2  Shars.  &  B.  Lead.  Cas.  58, 61.  As  is  said* in  2  Platt,'Leas.  288,  the  object  of 
such  covenants  is  to  protect  the  lessee  against  defective  title,  and  they  neces- 
sarily import  that  the  lessee  shall  enter  and  enjoy  the  premises  without  the 
permission  of  any  one.  If,  therefore,  a  party  make  a  lease,  to  commence  in 
proesentU  of  premises  which  belong  to  another,  that  other  being  either  a  stran- 
ger or  a  person  holding  under  a  subsisting  demise  by  the  same  lessor,  an 
action  of  covenant  lies  at  once  for  the  lessee.  In  this  case,  the  controlling 
fact,  established  by  the  verdict,  is  that  when  Brennan  executed  the  lease  in 
suit,  and  received  from  Jacobs  a  year's  rent  in  advance,  he  had  already  by 
verbal  contract  leased  the  same  premises  for  same  term  to  Tully,  who  was  then 
in  possession  of  the  premises,  and  by  vii-tue  of  that  contract  had  a  right  to 
hold  them  as  against  both  Jacobs  and  Brennan.  There  is  nothing  to  show 
that  the  verbal  lease  to  Tully  was  annulled  or  surrendered.  On  the  facts  es- 
tablished by  the  verdict,  plaintiff  had  a  clear  case  for  recovery  of  the  rent  he 
had  paid  in  advance,  and  such  additional  damages  as  was  shown  by  the  evi- 
dence. Substantial  justice  has  been  done,  and  the  judgment  should  not  be 
disturbed.    Judgment  alflrmed. 

Appeal  of  BUTTERMORE. 
{SewprefiM  Cmirt  of  PermsyVoa/nia.    October  1, 1888.) 

QVAXDJAS  AND  WiLRI>— AOCOTTKTIHO— BSFEBEirdB. 

The  refusal  of  the  trial  court  to  amend,  at  the  request  of  iippellant's  counsel,  an 
agreement  to  refer,  to  an  auditor  appellant's  accounts  as  a  guardian,  will  be  re- 
garded on  appeal  ^s  conclusive  of  the  fact  that  such  reference  was  made  by  con- 
'     sent  of  counsel. 

Appeal  from  orphans'  court,  Fayette  county;  ITathaniel  Ewing,  Judge. 

Appeal  of  Dr.  Smith  Buttermore,  guardian  of  A.  Webster  Baer,  a  minor, 
from  the  decree  of  the  orphans'  court  in  the  matter  of  the  final  account  of  the 
estate  of  said  Baer. 

Edward  Campbell^  for  appellant.  A,  H.  Wycoff  and  E.  H.  Reppert,  for 
appellee. 

Stebrett,  J.  If  it  were  not  for  the  agreement  of  counsel,  March  16, 1887, 
we  would  be  constrained  to  reverse  the  decree  and  remit  the  record  with  in- 
structions to  proceed  de  novo  in  a  more  orderly  and  regular  way;  but,  instead 
of  first  passing  upon  the  sufficiency  of  the  petition  for  review,  etc.,  it  appears 
that  the  court,  in  pursuance  of  that  agreement,  a  copy  of  which  appears  in 
appellee's  paper  book,  appointed  the  auditor  "to  pass  upon  the  exceptions 
filed  to  the  account  of  Dr.  Smith  Buttermore  as  guardian  of  A.  "W.  Baer,  and 
to  restate  said  account,  if  necessary,  as  it  should  have  been  stated  by  said  ac- 
countant. It  is  claimed  by  appellant  that  no  such  agreement  as  that  was  ever 
made  by  him  or  on  his  behalf,  but  in  that  he  is  not  sustained  by  the  record. 
Moreover,  the  correctness  of  the  record  as  to  the  agreement  of  counsel  was 
virtually  affirmed  by  the  refusal  of  the  court  to  amend  the  same  as  requested 
by  appellant's  counsel  after  the  auditor's  report  was  filed.  It  must,  there- 
fore, be  accepted  as  a  conclusively  established  fact  that  reference  to  the  audi- 
tor, for  the  purposes  stated,  was  made  by  consent  of  counsel. 
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.  The  onlj  rejmining  subjeqt  of  inqqiij  is  :\i^bjfther-fib6  iaudijbpr  erred  in  dlB? 
posing  of  the  exceptions  to  appellant's  account^  or  in  restating  the^same..  An 
examination  of  tiie  report  in  connection  with  the  evidence  fails  to  disclose 
any  error  in  respect  of  either.  Appellant's  management  of  his  ward's  estate, 
and  business  transactions  with  his  ward  before  and  immediately  after  thq 
latter  attained  his  majority,  were  clearly  irregular  and  improper,  and  if  he 
had  been  held  to  a  more  rigid  rule  of  accountability  he  would  have  bad  no 
just  reason  to  complain.  It  is  conceded  that  in  March,  1879,  he  received 
$1,135.50  from  the  former  guardian  of  his  ward.  With  that  sum  and  interest 
he  was  clearly  chargeable.  On  the  other  side  of  his  account  the  learned  jaudi- 
tor  appears  to  have  given  him  credit  for  all  such  payments,  expenditures,  etc., 
as  were  shown  to  have  been  made  by  him  to  or  on  behalf  of  his  ward,  includ- 
ing his  commissions,  etc.  It  does  not  appear  that  a  single  credit  warranted 
by  the  evidence  was  refused.  Decree  affirmed,  and  appeal  dismissed  a/^  the 
costs  of  appellant. 

Appeal  of  HowEE. 

(Supreme  Court  of  PennsyVvania,    October  1, 1888.) 

1.  Assignment  for  Benefit  of  Creditobs— AssiGNEE-rCoHMiaaioNs. 

An  assignee  for  benefit  of  creditors,  who  had  no  agencx whatever  in  ooUecting  or 
disbursing  the  funds  to  pay  th^. debts,  is  not  entitled  to  commissions  on  lands  not 
converted  into  money,  though  he  refrained  from  selling  them  at  the  request  of  the 
assignor,  who  promised  that  he  should  not  be  prejudiced  thereby. 
&  Same— Liability  of  Assignee— Interest. 

An  assignee  for  benefit  of  creditors  is  liable  for  interest  on  moneys  remaining  un- 
invested in  his  hands. 

Appeal  from  court  of  common  pleas,  Northumberland  county;  William 
M^  Rockefeller,  Judge. 
L.  H.  Kaae^  for  appellant.    P.  L,  Hachenherg  <6  SoUf  for  appellee. 

Williams,  J«  On  the  14th  February,  1884,  Benj.  Menges  assigned  his 
property,  consisting  of  three  lots  of  land,  to  A.  D.  Hower,  Esq.,  for  the  ben- 
efit of  creditors.  The  lands  were  appraised  at  $8,800.  Menges  negotiated  a 
sale  of  lot  Ko.  2  at  $1,400,  and  Hower  at  his  request  made  a  deed  to  the  pur- 
chaser. The  purchase  money  was  received  by  Hower,  mingled  with  his  own 
money,  and  the  larger  part  of  it  deposited  to  his  own  credit  in  bank.  The  re- 
maining lands  were  not  sold,  but  left  by  Hower  in  the  possession  pf  Menges, 
at  his  request,  and  his  debts  were  settled  by  him  and  Bamuel  Menges,  his 
father,  without  the  agency  of  the  assignee.  In  February,  1887,  the  assignee, 
filed  his  account,  claiming  commission  on  the  entire  appraised  value  of  the 
real  estate,  although  lot  No.  2  was  the  only  part  of  it  ever  converted  into  money, 
or  in  any  manner  disposed  of  by  him.  Exceptions  were  Qled  by  the  assignort 
and  on  hearing  in  the  court  below  the  commission  was  disallowed,  except 
upon  gums  actually  coming  into  the  hands  of  the  assignee;  and  he  was  sur- 
charged with  interest  for  part  of  the  time  during  which  the  trust  funds  were 
held  by  him.  In  this,  we  think,  the  court  was  clearly  right*  That  it  is  the 
duty  of  one  holding  trust  funds  to  keep  them  employed  and  make  them  pro-, 
ductive  is  too  well  settled  to  justify  dicicussion.  Landis  v.  Scott,  82  Pa.  $t,i 
495;  LighVa  Appeal,  24  Pa.  St.  181.  It  is  equally  dear  that  commiission^: 
are  allowed  as  a  compensation  for  services  rendered  in  tlie  collection  or  cjusn 
tody  of  funds  actually  received  by  an  accountant.  Debts  inventoried  but  not; 
collected  are  to  be  reported  in  fixing  the  sum  on  which  compensation  is  to  be: 
computed.  Mayherry^s  Appeal,  33  Pa.  St.  258.  The  case  of  the  appellant  is 
very  clearly  within  the  rule,  for  not  only  were  lots  Nps.  X  and3  unadministered' 
by  him,  but  the  money  to  pay  the  debts  was  earned  by  the.as9ign0r.0r  ad-; 
ysinced  by  bis  fatl\er,.  and  the  accountant  h^dno.f^geney  whatever  in  gather- 
ing or  disbursing  it.    The  appellant  seeks  to  avoid  the  f prce  0^  iihis  pos^Ui^ft 
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by  Btiggesting  tbat  he  mf gbt  have  sold  the  property  and  refraitied  from  so  do- 
ing at  the  request  of  the  assignor  and  upon  the  promise  that  he  shoulif  not 
be  prejudiced  thereby.  But  it  is  not  to  be  supposed  that  a  trustee  would  act 
otherwise  than  with  a  conscionable  regard  to  the  interests  of  both  the  assignor 
and  his  creditors.    If  these  could  be  best  served  by  refraining  from  the  exer-  . 

cise  of  his  power  to  convert  the  assigned  estate  at  once  into  money,  a  trustee  I 

in  the  exercise  of  his  discretion  would  stay  his  hand.    It  is  not  to  be  supposed  j 

that  under  such  circumstances  he  would  insist  on  bringing  the  assigned  estate  i 

to  tlie  hammer  for  the  mei-e  purpose  of  entitling  him  to  commission.    The  de-  I 

lay  in  tliis  instance  enabled  the  assignor  to  save  a  portion  of  liis  property  and  j 

to  relieve  tlie  assignee  from  the  duties  of  the  trust  by  taking  them  upon  bim*  j 

self.    This  has  not  prejudiced  the  assignee.    He  has  been  saved  from  liabil- 
ity as  well  as  from  the  trouble  of  converting  the  assigned  estate  Into  money.  ' 
For  wliHt  he  did  do  he  is  entitled  to  compensation,  but  for  what  was  done  by  i 
the  ass  gnor  and  his  father  without  his  agency  he  is  entitled  neither  to  credit  , 
in  his  account  or  compensation.    The  decree  is  affirmed  and  the  ai^>eal  dis- 
missed. 


Cabboll  9.  Penksylyania  Ck>AL  Co. 

CORBETT  9.  SaHB. 

(Supreme  Court  of  Pennsylvania.   October  1, 1888.) 

ILaBtbr  iNp  Sbrvant— Assumption  of  Risk. 

The  outer  end  of  the  track  from  which  defendant  dumped  ooal,  and  which  pro- 
jected bevond  the  trestles  supporting  it,  became  depressed  because  of  the  sinking 
of  the  outer  trestle;  and  the  car,  pperated  by  deceased  and  others,  being  thus 
caused  to  move  more  rapidly,  violently  struck  the**head-bloQk,**  the  concussion 
loosening  the ''  dogs  "  which  held  the  inner  end  of  the  track  to  one  of  the  Inner  trestles, 
and  precipitating  the  car,  and  causing  the  death.  The  operatives,  including  de- 
ceased, knew  of  the  danger:  and  were  required  and  accustomed  to  raise  the  track 
in  such  cases,  or  to  put  in  blocking  sticks  to  arrest  the  car,  and  prevent  it  from 
Btriking  the  '^head-block ; "  the  condition  of  the  track  becoming  immediately  appar- 
ent from  the  motipn  of  the  car.  Held,  that  deceased  assumed  the  risks  of  the  em- 
ployment, and  was  guilty  of  contributory  negligence. 

Error  to  court  of  common  pleas,  Wayne  county. 

Actions  by  Catherine  Carroll  against  the  Pennsylvania  Coal  Company,  and 
by  Mary  A.  Corbett  against  the  same  defendant,  for  damages  for  negligently 
causing  the  deaths  of  the  liu^^bands  of  the  respective  plaintiffs;  each  case  aris- 
ing out  of  the  same  facts.  The  deceased,  at  the  time  of  their  deaths,  were 
employed  by  defendant  in  dumping  coai  from  a  track  built  from  the  brow  ol 
a  hill  upon  trestles,  the  inner  ones  of  whicli  were  permanent,  and  the  outer 
ones  temporary,  and  resting  upon  the  coal  beneath.  To  one  of  the  inner  and 
permanent  trestles  the  ends  of  heavy  wooiien  rails,  42  feet  ii^  length,  upon 
which  the  iron  rails  were  laid,  were  fastened  by  means  of  "dogs,"  which  were 
bolted  to  the  wooden  rails,  and  the  slianks  of  which  Were  driven  into  the 
trestle.'  TheHe  rails  extended  over,  and  projected  beyond,  the  outer  and  tem- 
porarry  trestles,  and  a  car  on  the  projecting  end  was  prevented  from  falling 
only  by  the  'Megs''  liolding  the  inner  end.  The  cars  were  moved  by  men,  and 
a  "head-block"  prevented  them  from  running  off  the  outer  end  of  the  track. 
In  consequence  of  the  settling  of  the  outer  trestle,  and  of  tlie  descending  grade 
thereby  causetl,  the  car  operated  by  deceased  and  others  increased  its  motion, 
and  struck  tlie  'Miead-block"  somewhat  violently.  Theconcussi6n  caused  the 
loosening  of  the  **dogs"  of  one  of  the  rails,  and  the  car  and  men  fell,  causing 
the  injuries  coinplained  of.  Verdicts  for  defent.ant  were  directed,  and  plain- 
tiffs bring  error. 

George  8.  Purdy,  for  plaintiffs  in  error,  ff.  Wilson  and  W*  H.  Dimmiek^ 
for  defendant  in  error. 
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Gaesn,  J.  The&e  two  cas^  were  tried  before  the  same  jury  hy  agreement 
of  the  parlies,  and  on  the  trial,  after  all  the  testimony  was  closed,  the  court 
below  directed  verdicts  to  be  entered  in  faror  of  ihe  defendant  in  each  case. 
The  learned  judge  was  of  opinion  that  upon  the  plaintiff's  testimony  a  case 
of  contributory  negligence  was  developed,  and  that,  then^fore,  no  recovery 
could  be  had;  and  so  instructed  the  jury  A  careful  examination  of  the  evi- 
dence given  on  the  trial  satisfies  us  that  there  was  no  error  in  this  aetion(« 
The  dangerous  condition  of  the  track  upon  which  the  coal  cars  were  being 
moved  at  and  before  the  time  of  the  accident,  and  the  full  knowledge  of  that 
condition  by  the  husbands  of  the  plaintiffs,  was  completely  established  by  the 
plaintiff's  witnesses,  who  were  corroborated,  and  not  in  any  jnanner  contra* 
dieted,  by  the  witnesses  for  the  defense.  Thus  Frank  Hagerman,  one  of  the 
witnesses  for  the  plaintiffs,  was  asked:  *' Question,  If  you  heard  Mr.  Curb  tt 
give  any  caution  or  say  anything  to  the  men  working  with  him  that  morning 
in  regard  to  stopping-sticks,  what  was  it?  Ansioer,  Yes;  the  car  before  it 
went  down.  He  looked  around  as  we  were  going  .out,  and  he  said:  *  This  is 
a  dangerous  road,  and  jou  want  to  get  your  blocking-sticks  in  in  time.  Q. 
Corbr-tt  said  so  to  you?  A,  Yes,  sir.  Q.  What  did  you  do?  A.  That  cau- 
tioned me,  and  I  got  mine  in  in  time.**  A  similar  statement  as  to  the  condi- 
tion of  the  road  was  made  to  Carroll  and  other  workmen  very  shortly  before  tlie 
accident  by  Arthur  Steams,  another  witness  of  the  plaintiffs.  The  substance 
of  all  the  testimony,  was  that  the  dangerous  condition  of  the  road  arose  from 
the  projecting  portion  of  the  track  becoming  slightly  lowered,  so  that  beyond 
the  last  supporting  trestle  the  track  was  on  a  down  grade,  and  that  this  caused 
a  more  rapid  movement  of  the  car;  which,  being  thus  impelled  to  strike  the 
head-block  with  some  violence,  caused  the  '*dogs"  which  held  the  long  rails 
in  place  to  be  pulled  oat,  and  the  car  to  be  precipitated.  It  was  entirely  un- 
disputed that  this  danger  was  immediately  niade  apparent  td  all  the  men  work- 
ing the  car  by  its  more  rapid  movement,  and  that  it  was  perfectly  well  under- 
stood by  both  of  the  deceased  workmen.  The  testimony  of  Thomas  Orr,  Arthi^r 
Steams,  and  Frank  Hagerman,  all  of  them  plaintiffs'  witnesses,  makes  tliis 
most  clear.  The  means  of  preventing  accidents  from  this  source  were  also 
folly  proved  by  the  witnesses  on  both  sides.  In  the  first  instance,  and  as  an 
immediate  preventive,  the  men  were  required,  wherever  the  track  got  into 
this  condition,  to  put  in  their  blocking-sticks,  so  as  to  arrest  the  movement 
of  the  car,  and  prevent  it  from  striking  the  head-block  with  force;  and  this 
was  constantly  done.  The  more  permanent  remedy,  however,  was  to  raise 
the  track  at  the  end  by  means  of  levers  and  blocks,  so  as  to  change  the  down 
grade  into  an  up  grade.  It  was  the  constant  habit  and  the  plain  duty  of  the 
men  to  resor^t  to  these  means  whenever  the  danger  became  obvious,  without 
waiting  for  any  instructions  from  the  foreman;  and  such  were  their  orders, 
many  times  repeated.  Thus  Stearns  testified:  ''Question.  The  meu  that  carry 
the  blocks  have  to  use  their  own  judgment  about  where  to  put  in  the  blocks? 
Anstoer.  Yes,  sir.  (?.  They  wouldn't  wait  for  any  orders?  A.  No^  sir; 
there  was  no  one  to  stand  there  and  give  them  orders.  They  had  to  use  their 
own  judgment.  Q.  It  depended  entirely  on  their  judgment  and  the  care  which 
they  exercised?  il.  Yes,  sir."  Cole,  the  general  foreman,  testified:  *'Qties^ 
Hon,  What  were  the  orders  given  by  you  with  regard  to  the  keeping  up  of  the 
road,  either  to  Carroll  and  Corbett,  or  to  others  when  they  were  present  and 
heard  it?  Answer.  I  gave  them  orders  to  keep  up  the  road  when  the  road 
got  out  of  shape,  or  too  low.  or  anything  the  matter;  to  put  it  up  without  fur* 
ther  orders.  They  have  got  these  orders  probably  fifty  times,  and  may  be  a 
hundred.  And  Mr.  Carroll  and. Mr.  Corbett.  and  all  the  men  on  the  cars,  have 
heard  those  orders  many  times  from  me,  and  also  from  Shelp."  Shelp  was 
also  examined,  and  testified  to  the  same  effect.  The  result  of  all  the  testi- 
mony is,  and  it  is  entirely  undisputed,  that  the  source  of  the  danger  was  the 
depressed  condition  of  the  projecting  end  of  the  track;  tiiat  this  became  ioE^ 
v.lSA.no.ll — 44 
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mediately  manifest  to  the  men  working  the  car;  tbat  the  remedies  to  prevent 
injury  were  very  simple,  and  were  entirely  in  the  hands  of  the  men  themselves, 
who,  including  the  deceased  workmen,  were  in  the  constant  habit  of  using 
Ihein,  and  were  under  orders  to  do  so.  The  case,  thereforoi  was  precisely  as 
the  court  below  heid,— one  in  which  the  deceased  voluntarily  assumed  the  risks 
of  the  employment;  that  they  must  necessarily  have  known  the  presence  of 
danger  the  moment  it  arose;  and  that  the  plain  and  well-known  remedy  to 
prevent  injury  was  entirely  in  their  own  hands.  In  these  circumstances,  the 
mere  occurrence  of  the  injury  proves  the  contributive  negligence  of  the  men 
quite  as  much  as  it  proves  negligence  on  the  part  of  the  defendant;  and,  as 
the  assumption,  of  the  risk  of  the  employment  was  entirely  voluntary,  there 
can  be  no  recovery.    Judgment  alllrmed. 


(122  Pa.  St.  25) 

Freedman  v.  Morrow  Shoe  Manuf'g  Co. 
{Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Sai«b— When  Title  Passes— Exbcution— Property  Subject  to. 

A  wholesale  merchant  shipped  goods  on  a  retailer's  order,  and  the  latter  placed 
them  on  his  shelves^  sold  a  portion  of  them,  and  after  two  months  returned  the  resi- 
due by  express,  saying  that  they  did  not  suit  his  customers,  and  upon  the  seller's 
refusal  to  receive  them,  at  the  request  of  the  express  company,  the  purchaser  again 
took  possession  of  them,  and  the  seller  sued  for  the  price.  JEfeld,  that  the  title  to 
the  goods  was  in  the  purchaser,  and  that  they  were  subject  to  levy  for  his  debts. 

Error  to  court  of  common,  pleas,  Lancaster  county,  D.  W.  Patterson, 
Judge. 

Peigned  issue  between  Charles  Freedman  and  the  Morrow  Shoe  Manufact- 
uring Company,  to  try  the  title  to  goods  levied  on  as  the  property  of  Charles 
A.  Beece.  Verdict  for  the  defendant  i  n  the  issue^  the  manufacturing  company, 
and  judgment  thereon.    Plaintiff  brings  error. 

J  W.  Denlinger,  for  plaintiff  in  error  Bet^J.  F,  Davis,  for  defendant  in 
error.. 

Paxson,  J  This  was  a  feigned  issue  to  try  the  title  to  certain  personal  prop- 
erty levied  upon  by  the  sheriff.  It  appears  that  Charles  A.  Reece,  the  defend- 
ant in  the  execution,  ordered  a  quantity  of  boots  and  shoes  from  Charles 
Freedman,  the  plaintiff,  who  was  a  manufacturer  thereof,  doing  business  in 
Philadelphia.  Freedman  sent  the  goods  to  Reece  at  Lancaster  by  four  separate 
shipments,  commencing  on  April  22  and  ending  on  May  7,  1886.  Beece  re- 
ceived them,  placed  them  in  his  store  with  his  other  stock,  and  retained  them 
without  objection  until  the  21st  of  the  following  June.  In  the  mean  time  he 
had  sold  boots  and  shoes,  part  of  said  shipments,  to  the  extent  of  $117.85. 
On  June  21st  he  returned  to  Mr.  Freedman,  by  express,  the  balance  of  said 
goods  remaining  unsold.  If  any  explanatory  letter  accompanied  them  it  has 
not  been  given,  but  Mr.  Reece  in  his  testimony  states  his  reasons  for  return- 
ing said  goods  as  follows:  ''I  sent  them  [plaintiff]  a  lot  of  goods,  I  think,  on 
the  21st  of  June.  I  found  tlie  goods  didn't  give  satisfaction  to  my  customers, 
and  I  was  compelled  to  send  the  goods  back,  and  paid  him  for  what  I  had  sold, 
and  he  wrote  me  a  letter  in  reply,  refusing  to  accept  the  goods."  The  result 
was  they  remained  in  the  express  office  in  Philadelphia,  Mr.  Freedman  refus- 
ing to  receive  them,  until  Mr.  Beece  was  notified  by  the  express  company  to 
take  them  away  or  they  would  be  sold  to  pay  charges,  when,  acting  under  the 
advice  of  counsel,  he  had  them  returned  to  his  store  in  Lancaster.  Mr.  Reece 
having  refused  to  pay,  Mr.  Freedman  brought  a  suit  in  the  common  pleas  of 
Lancaster  county  to  recover  the  balance  unpaid  of  his  bill.  Thus  the  matter 
«tood  untU  Mr.  Beece's  stock  was  levied  upon  by  the  sheriff,  when  Mr.  Freed- 
man made  claim  to  the  unsold  portion  of  the  goods  as  his  property,  and  gKVt 
•bond  to  the  sheriff  under  the  interpleader  act*    The  jury  found  that  the  goodi 
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In  qXiestion  were  the  properly  of  Reece,  and  of  course  liable  to  the  execution. 
The  learned  judge  below,  in  his  instructions  to  the  jury,  applied  the  oi-di- 
nary  rule  that  as  against  creditors  a  delivery  of  personal  property  must  ac- 
company a  sale.  We  see  no  error  in  this.  The  case  was  argued  here  upon 
the  theory  of  a  complete  rescission  of  the  contract  by  Beece,  and  that  he  had 
never  accepted  the  goods;  that  the  title  to  them  was  never  vested  in  him;  and 
that  upon  their  return,  after  being  rejected  by  Freed  man,  he  held  them  merely 
as  the  bailee  of  the  latter.  If  the  facts  were  so  the  case  would  assume  a  dif- 
ferent aspect.  But  Reece  received  the  goods,  placed  them  upon  his  shelves, 
kept  them  there  without  objection  for  about  two  months,  and  actually  sold  a 
considerable  portion  of  them.  He  then,  on  June  21st,  returned  the  balance 
of  them  for  no  better  reason  than  that  they  did  not  suit  his  customers.  At 
that  time  his  power  to  rescind  was  gone,  and  the  goods  were  his.  Freedmari 
might  have  permitted  him  to  rescind,  but  he  refused,  and  emphasized  his  re- 
fusal by  bringing  a  suit  for  their  value.  Under  such  circumstances  he  could 
not  get  back  title  without  a  corresponding  delivery  of  possession  as  in  other 
cases.  Much  less  could  he  take  the  property  out  of  the  grasp  of  an  execution 
by  a  mere  claim  of  ownership.  The  plaintiff  was  playing  a  game  of  fast  and 
loose,  and  has  lost.  He  might  have  saved  himself,  but  missed  his  opportunity^. 
We  cannot  help  him.    Judgment  aflflrmed. 


<122  Pa.  St.  17) 

Best  v.  Battmgardner  et  ah 
{Supreme  Court  of  Pennsylvania,    October  1, 1888.  > 

1.  Mechanics'  Libns— Notice— Statutes— Construction. 

Act  Pa.  May  18, 1887,  extending  the  mechanics'  lien  acts  of  May  1, 1861.  and  March 
22, 1865,  which  applied  only  to  Liancaster  and  three  other  counties,  to  all  the  coun- 
ties Df  the  state,  with  a  new  provision  making  the  giving  of  notice  a  prerequisite 
to  a  lien,  requires  such  notice,  as  well  in  Lancaster  as  the  remaining  counties. 

2.  Same— Articles  Purchased  before  Passage  of  Act. 

Though  a  few  of  the  articles  for  which  a  lien  is  claimed  were  sold  and  delivered 
before  the  passage  of  the  act  of  1887.  a  lien  exists  under  the  act,  which  is  remedial, 
and  does  not  impair  the  obligation  of  contracts  entered  into  before  its  passage. 

Error  to  court  of  common  pleas,  Lancaster  county ;  J.  B.  Livingston,  Judge. 

Action  on  mechanics'  lien  by  Thomas  Baumgardner,  Henry  Baumgardner, 
and  Edwin  Eberman,  partners  as  Baumg'ardner,  Eberman  &  Co.,  against 
John  Best.    Judgment  for  plaintififs,  and  defendant  brings  error. 

Wm,  Aug.  Atlee,  for  plaintiff  in  error.  B,  F.  Montgoinei'y^  for  defendants 
in  error. 

Green,  J.  The  act  of  May  1,  1861,  (P.  L.  550,)  gave  to  mechanics  and 
material-men  a  lien  for  repairs,  but  limited  its  operation  to  the  counties  of 
Chester,  Delaware,  and  Berks.  Theact  of  March  22, 1865.  (P.  L.  580,)  simply 
extended  the  act  of  1861  to  the  county  of  Lancaster.  Theact  of  May  18, 1887, 
extended  the  act  of  1861  to  all  the  counties  of  the  commonwealth,  but  added- 
two  provisos,  by  the  latter  of  which  it  is  enacted  that  the  claimant  must  give 
notice  of  his  intention  to  file  a  lien  in  order  to  be  entitled  to  the  benefit  of  the 
act.  The  acts  of  1861  and  1865  contained  no  such  requirement.  It  is,  how- 
ever, perfectly  plain  that  it  was  the  intention  of  the  legislature  by  the  act  of 
1887  to  give  a  lien  for  repairs,  by  general  law,  applicable  over  the  whole  com- 
monwealth, but  subject  to  the  condition  that  the  claimant  shall  give  notice  of 
his  intention  to  file  a  lien  to  the  owner  when  the  materials  are  furnished  or 
work  done.  As  this  condition  was  not  imposed  by  the  act  of  1861,  it  is 
necessarily  and  materially  inconsistent  with  that  act;  but  as  the  act  of  1887 
was  clearly  intended  to  cover  the  same  subject-matter  as  the  act  of  1861,  by 
way  of  general  instead  of  local  law,  it  must  be  regarded  as  a  substitute  for 
the  latter,  and  the  latter  must  therefore  yield.  If  it  does  not,  we  would  have 
one  kind  of  law  upon  this  subject  in  the  four  counties  namisd,  and  another 
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and  <|ifferent  kind  of  law  upon  the  same  subject  in  the  renutining  counties  of 
the  commonwealth.  And  thi8»  too,  although  the  act  of  1887  extends  the  act 
of  1861,  not  to  the  remaining,  but  to  all,  the  counties  of  the  commonwealth, 
thus  expressly  including  the  four  counties  named  in  the  acts  of  1861  and  1865, 
as  well  as  all  the  other  counties.  In  this  respect  the  act  of  1887  supersedes 
the  previous  acts,  and  therefore  repeals  them  by  necessary  implication.  Nus- 
ser  V.  Com.,  25  Pa.  SI.  126;  JSTeller  v.  Com,,  71  Pa.  St.  413. 

The  only  remaining  question  is  whether,  inasmuch  as  a  few  of  the  articles 
in  question  were  cold  and  delivered  a  day  or  two  before  the  passage  of  the  act 
of  1887,  that  act  is  therefore  inapplicable.  That  act  was  undoubtedly  the  law 
of  the  state  when  the  delivery  of  the  goods  was  completed,  when  the  lien  was 
filed,  and  when  the  present  action  was  commenced.  Such  being  the  case,  it 
would  be  clearly  applicable,  unless  the  right  to  have  the  lien  is  to  be  regarded 
a^  so  imbedded  in  the  contract  of  sale  as  to  become  a  part  of  its  obligation, 
impregnable  against  any  subsequent  legislation.  But  the  mere  statement  of 
that  proposition  is  its  refutation.  The  contract  of  sale  is  but  a  sale,  confer- 
ring of  course  whatever  rights  are  essentiul  to  it  as  a  sale,  but  quite  distinct 
from  the  matter  of  the  remedies  which  the  law  affords  for  its  enforcement. 
These  may  be  greater  or  less, — more  favorable  in  some  cases  than  in  others; 
but  they  are  remedies  still.  In  an  eminent  degree  is  this  true  of  the  remedy 
by  claim  of  lien.  It  is  a  pure  creature  of  statute,  favoring,  and  intending  to 
favor,  certain  classes  of  persons,  and  not  all  alike,  formerly  having  no  exist- 
ence, and  latterly  a  somewhat  wider  scope.  The  power  which  gave  it  may  at 
any  time  take  it  away  entirely,  and  still  not  in  any  sense  become  answerable 
to  the  imputation  of  impairing  the  obligation  of  contracts.  How  much  more 
may  that  same  power  modify  or  restrict  the  remedy,  or  rearrange  the  terms 
upon  which  it  may  be  invoked  and  exercised?  In  the  present  case  the  rem- 
edy may  not  be  used  unless  a  notice  of  intention  to  resort  to  it  is  previously 
given.  Surely  this  provision  in  no'  manner  touches  the  obligation  of  the  con- 
tract, and  hence  the  constitutional  objection  has  no  application.  Judgment 
reversed,  and  new  venire  awarded. 


(122  Pa.  St.  7) 

FooLE  et  ah  «.  Brubakeb. 
{Supreme  Cowrt  of  PennsyVvanicu    October  1, 1888.) 

1.  Sale— Dblivbrt  and  Acoeptanoe— Deltvert  to  Carribb. 

The  purchaser  of  goods  under  an  executory  contract  is  not  bound  to  examine  and 
accept  or  reject  the  goods  at  the  place  agreed  upon  for  delivery  to  the  carrier,  but 
it  is  sufficient  that  he  make  the  inspection  at  the  place  of  consignment. 
9.  Sasce— Recusal  at  Place  of  Consignment— Freight. 

Such  purchaser  is  not  liable  for  the  expenses  incurred  by  the  seller  in  ship 


and  reshipplng  goods  not  of  the  quality  contemplated  by  the  contract,  which  the 
purchaser  has  reiused  to  receive  upon  examination  at  the  place  of  destination. 

Error  to  coui-t  of  common  pleas,  Lancaster  county;  J.  B.  Livingston* 
Judge. 

Action  by  J.  S.  Brubaker  against  I^.  B.  Fogle  and  B.  J.  Fogle,  trading  as 
Fogle  &  Co.,  to  recover  damages  for  refusal  to  accept  go9ds  sold.  Judgment 
for  plaintiff,  and  defendants  bring  error. 

Broum  &  HenaeU  for  plaintiffs  ih  error.  JET.  Q.  Brubaker,  for  defendant  in 
error. 

Williams,  J«  Sales  of  personal  property  are  divisible,  with  reference  to 
the  question  presented  in  this  case,  into  two  classes,  executed  and  executory. 
In  the  first  of  these  the  articles  are  ordinarily  sold  upon  iuspection,  and  the 
sale  is  completed  by  a  delivery  of  the  property  made  at  the  time  of  sale.  To 
this  class  of  sales  the  rule  of  caveat  emptor  is  properly  applicable.  If  a  war* 
ranty  is  desired  by  the  purchaser  he  must  stipulate  for  it  before  the  sale  is  com- 
pleted; otherwise  he  will  be  held  to  have  bought  upon  his  own  judgment  of 
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the  quality  and  value  of  tbe  tbing  purchased. '  In  the  aeoond  claiM  the  sales  are 
made  by  sample  or  by  description;  the  goods  not  being  seen  by  the  purcliaser 
until  they  have  been  selected  and  forwarded  by  the  seller  in  pursuance  of^the 
previous  contract  or  onder  from  his  customer.  The  rule  in  these  cases  is  not 
catfeat  emptor,  but  caf>eat  venditor ,  for  the  duty  of  selecting  and  sending  tbe 
article  ordered  by  description  or  from  sample  is  on  the  seller.  The  buyer  is 
dependent  on  his  good  faith  fn  the  premises.  If  the  article  selected  and  for* 
warded  by  the  seller  is  not  of  the  kind  ordered*  or  if.  being  of  the  kind  or- 
dered, it  is  not  merchantable  in  quality  tlie  buyn*  may  refuse  to  accept  it  and 
give  notice  to  the  seller.  There  is  noiinplied  warranty  in  executed  sales*  ex- 
cept that  of  titie;  nor  is  there  in  any  case  where  the  sale  is  made  upon  inspect 
tion  by  the  buyer.  In  executory  sales  the  seller  warrants  that  the  article 
shall  be  of  the  kind  ordered,  and  merchantable  in  quality.  This  is  the  rule 
laid  down  in  Borrekins  v.  Bevan^  3  Hawle,  23,  and  followed  through  a  long 
line  of  oases  dow,n  to  Selser  v.  Roberts^  105  Pa.  St.  242.  The  warranty  in  these 
cases  is  part  of  the  contract  of  Siile,  and  the  purchaser  is  under  no  obligation 
to  take  the  artide  and  sue  on  the  warranty,  but  may  refuse  to  accept  it  as  not 
in  compliance  with  the  contract.  As  was  said  by  this  court  in  Dailey  v.  Qreen, 
15  Fa.  St.  12Q:  '*  When  the  contract  is  executory,  as  it  always  is  when  a  par- 
ticular article  is  ordered,  without  being  seen,  from  one  who  undertakes  it  shall 
be  of  a  given  quality  or  description,  and  the  thing  sent  as  such  is  never  com- 
pletely accepted,  the  buyer  is  not  bound  to  keep  it,  or  pay  for  the  article  on 
any  terms,  though  no  fraud  was  intended  by  tlie  vendor. "  It  is  true  that  a 
delivery  to  the  carrier  is  for  many  purposes  a  delivery  to  the  purchaser,  but 
such  delivery  is  constructive  merely.  The  obligation  to  accept  or  reject  the 
article  arises,  however,  only  upon  an  actual  delivery.  It  is  when  the  arti- 
cles come  under  the  observation  of  the  purchaser,  and  he  is  able  to  see  whether 
they  are  such  as  he  has  ordered,  that  be  is  bound  to  elect  whether  to  accept 
them  or  not.  It  is  not  his  duty  to  go  to  the  point  where  delivery  is  made  to 
the  cari^ierr  to  inspect  the  articles  before  their  shipment,  for  he  has  a  right  to 
rely  on  the  good  faith  of  the  seller  who  has  undertaken  to  fill  his  order,  ac- 
cording to  its  terms,  and  ship  to  him  by  the  ordinary  modes  of  transportation ; 
and  when  the  articles  reach  him  is  the  first  time  at  which  examination  is  prac- 
ticable, and  is  the  time  contemplated  by  the  contract.  If  the  articles  upon 
reaching  their  destination  are  not  found  to  be  such  as  the  contract  calls  for, 
the  seller  has  not  performed  on  his  part,  and  has  no  right  to  ask  performance 
to  any  extent  from  his  vendee.  It  was  his  own  folly  or  fraud  to  ship  an  arti- 
cle not  ordered,  and  he  has  no  claim  upon  his  vendee  for  freight,  any  more 
than  he  has  for  the  purchase  money  of  such  an  article.  If  the  vendee  has 
just  ground  for  refusing  to  accept  the  performance  otfered,  it  is  very  clear  that 
he  is  under  no  other  obligation  to  his  vendor  than  that  of  giving  notice 
promptly  of  his  refusal.  The  articles  are  then  at  the  risk  of  the  shipper,  and 
subject  to  the  carrier's  lien  for  freight.  These  principles  dispose  of  the  case 
at  bar,  and  make  a  reversal  of  the  judgment  of  the  court  below  necessary.  Fo- 
gle  &  Co.  ordered  from  Brubaker  600  bushels  No.  1,  long  berry,  red  wheat,  at 
SI  per  bushel,  on  board  cars  at  Mil  way,  which  was  the  railway  station  at 
which  Brubaker' s  store-house  was  located.  It  was  to  be  shipped  to  Ashland, 
Pa.  When  it  reached  Ashland  the  mili-ownei-s  to  whom  Fogle  &  Co.  had  sold, 
it  examined  it  and  refused  to  accept  it,  because  it  was  musty.  Brubaker  was 
at  once  notified,  and  after  some  correspondence  the  wheat  was  returned  to 
bim  at  Milway  as  unmerchantable.  He  afterwards  made  sale  of  the  wheat  at 
88  cents,  and  brought  this  suit  against  Fogle  &  Co.  to  recover  the  diflerenoQ 
in  price  and  the  freight  and  expense  incurred  in  the  shipment  of  the  wheat  to 
Ashland  and  back  again  and  the  protest  fees  upon  his  drafts  on  the  defendants 
for  the  price.  The  learned  judge  instructed  the  jury  upon  the  trial  as  follows: 
"Mr.  Brubaker,  as  all  the  testiuiony  as  to  the  contract  shows,  was  to  deliver 
the  wheat  to  the  purchaser  on  the  track  at  Milway,  not  at  any  other  place,  and 
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when  the  deltyei^y  was  made  the  examination  and  acceptance  or  t^fuBal  should 
have  been  made."  This  instruction  put  the  constructive  delivery  to  the  pur- 
Phaser  arising  from  the  delivery  to  the  carrier  in  the  place  of  the  actual  deliv* 
ery  to  the  buyer  at  the  point  of  destination,  and  was  clearly  wrong. 

The  instruction  complained  of  in  the  second  assignment  of  error  is  tbe  log- 
ical result  of  that  just  considered.  The  court  said:  ''The  law  would  not  per- 
mit the  purchasers  to  talie  it  to  Allentown  or  Ashland,  or  any  other  remote 
place,  for  examination  and  acceptance  or  refusal,  *  *  *  The  delivery  on 
the  track  at  Milway  was  all  they  could  require  him  under  his  contract  to  do; 
the  freight  to  and  from  any  other  place  to'which  they  took  it  the  law  would 
require  them  to  pay."  The  view  of  this  instruction  was  also  that  it  put  the 
delivery  to  the  carrier  for  the  purpose  of  conveyance  in  the  place  of  the  actual 
delivery  to  the  purchaser.  If,  after  the  wheat  reached  Ashland,  the  point  of 
actual  delivery,  the  defendants  had  transported  it  to  some  other  place,  such 
transportation,  not  bemg  within  the  contemplation  of  the  contract,  would  have 
been  at  the  cost  of  him  who  ordered  it;  but  the  defendant's  order  was  for  wheat 
to  be  sent  to  him  at  Ashland.  If  the  seller  sent  something  not  ordered,and  which 
the  buyer  refused  to  accept,  it  imposed  no  more  obligation  upon  the  buyer  than 
if  he  had  sent  nothing.  The  seller  failed  to  perform  his  contract.  Whatever 
expenses  were  incurred  in  an  ineffectual  effort  at  performance  he  must  pay. 
If  the  wheat  had  been  injured  on  the  journey  an  entirely  different  question 
would  be  presented,  but  the  evidence  shows  that  Br u baker,  having  loaded  500 
bushels  of  good  wheat  into  the  car,  put  100  bushels  in  to  fill  it  up,  which  had 
begun  to  heat,  and  was  mu£(ty.  The  condition  of  the  wheat  was  not  changed 
on  the  journey.  The  allegation  was  that  the  whole  was  rendered  unmerchant- 
able by  the  admixture.  The  question  of  performance  was  therefore  properly 
raised,  and  the  jury  should  have  been  instructed  that  if  the  wheat  was  not 
merchantable  as  "No.  1,  long  berry,  red  wheat,"  thedefendantfii  had  the  right 
to  reject  it,  and  the  plaintiff,  having  failed  to  perform  the  contracton  his  part, 
had  no  right  of  action  against  the  defendants  for  the  freight  or  other  expenses 
incurred  by  him.    Judgment  reversed,  and  i^enire  facias  de  novo  awarded. 


(122  Pa.  St.  (S7) 

ScHWENK  et  ah  V.  Kehler. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Nbgugence— Actions— Instbuotions. 

In  an  action  for  iniuries  to  plaintiff's  minor  son,  the  court  properly  charged,  for 
defendants,  that  plaintiff  was  guilty  of  contributory  negligence  if  he  knew  that  the 
work  was  dangerous,  and  permittea  his  son  to  continue  in  it;  and  concluded,  *^But 
I  refer  you  to  the  general  charge. "  The  general  charge  stated  that  the  question 
was  whether  defendants  provided  suitable  applianceak  and,  if  they  did  not,  then  the 
jury  were  to  determine  plain tiff^s  damages;  but,  if  the  appliances  were  of  an  or- 
dinaiy  character,  verdict  should  be  for  defendants.  Heldy  that  the  general  charge 
was  erroneous,  as  practicaUy  withdrawing  the  charge  as  to  contributory  negligence. 

Error  to  court  of  common  pleas,  Northumberland  county;  William  £. 
BocKEFELLEK,  Judge. 

Action  by  Charles  Z.  Kehler  against  William  Schwenk,  George  Robertson, 
and  Jacob  Geise,  trading  as  Schwenk,  Robertson  &  Co.,  for  injuries  sustained 
by  plaintiff's  infant  son»  Daniel  Kehler,  while  in  defendants'  employ,  and 
through  their  negligence.  Judgment  was  entered  on  a  verdict  for  plaintiff, 
and  defendants  brought  error. 

Defendants'  first  and  second  points,  referred  to  in  the  opinion,  are  as  fol- 
lows: "(1)  The  plaintiff  having  shown  by  his  own  testimony  that  he  hired  his 
lion  to  work  for  the  defendants,  and  that  he  saw  his  son  on  the  12th  of  Septem- 
ber, 1882,  engaged  on  the  dump  cars  similar  to  those  on  which  he  himself  was 
working  that  day,  and  that  he  did  not  notify  defendants,  or  either  of  them,  or 
their  foreman,  of  his  unwillingness  to  have  his  son  work  in  that  position,  he 
thereby  assented  to  his  employment  in  the  business  he  was  engaged  at  the 
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time  of  the  injuiy,  and  cannot  recover;  (2)  that  the  plaintiff  having  lilred  hia 
son  to  the  defendants  to  work  at  this  colliery,  and  having  testified,  that  be 
knew  or  believed  the  work  on  the  dump  cars  was  dangerous,  and  protested 
against  his  future  service  thereon,  in  pursuance  of  which  protest  the  defends 
ants  removed  his  son  to  work  in  the  breaker^  yet,  having  shown  that  he  saw 
bis  son  working  again  on  the  dump  cars  on  the  12th  of  September,  1882,  and 
permitted  him  to  continue  working,  he  was  guilty  of  contributory  aegligencCt 
and  cannot  recover,  and  the  verdict  must  be  for  the  defendants." 

W.  !B.  Famt  and  8.  P.  Wolvertan^  for  plaintiffs  in  error.    C  R.  Savidge 
and  Voris  Anten,  for  defendant  in  error. 

WiiiLiAMS,  J.  Daniel  Kehler,  a  lad  of  about  14  years,  was  injured  at  the 
colliery  of  the  plaintiffs  in  error.  The  plaintiff  is  the  father  of  Daniel,  and 
brought  this  action  to  recover  for  loss  of  service  of  his  minor  son  in  conse- 
quence of  the  injury  sustained.  The  negligence  imputed  to  the  defendants  in 
the  court  below  was  the  failure  to  provide  suitable  appliances  for  hitching  and 
•unhitching  the  mules  to  and  from  the  dumps  in  which  the  dirt  and  refuse 
were  taken  to  the  dirt  pileSi  The  defendants  below  denied  that  the  appliances 
were  unsuitable;  asserted  that  they  were  in  the  usual  form;  and  that,  the 
plaintiff,  having  full  knowledge  of  their  character,  and  of  the  employment  of 
his  son  upon  the  dumps,  and  making  no  objection  thereto,  was  guilty  of  con- 
tributory negligence,  and  could  not  recover,  even  if  the  jury  should  find  the 
appliances  to  have  been  unsuitable.  This  subject  was  brought  to  the  atten- 
tion of  the  court  by  the  first  and  second  points  of  the  defendant,  and  the 
court  correctly  instructed  the  jury,  in  answer  to  the  second  point,  that  *Mf  the 
plaintiff,,  knowing  that  the  work  on  the  dump  car  was  dangerous,  permitted 
his  son  to  continue  working  on  the  same,  he  was  guilty  of  contributory  neg- 
ligenee,  and  I  charge  you  as  requested;  but  I  refer  you  to  the  general  charge." 
In  the  general  charge,  after  a  review  of  the  questions  raised,  the  learned  judg^ 
said:  "Now,  gentlemen  of  the  jury,  taking  in  consideration  all  these  facts 
and  circumstances,  as  detailed  in  evidence,  as  to  the  manner  of  young  Kehler?s 
employment,  and  the  circumstances  under  which  he  went  out  upon  the  dirt* 
bank  to  work,  it  seems  to  me  that  the  question  to  be  determined,  after  all,  is 
whether  the  defendants  did  adopt  and  main  tain  suitable  instruments, — in  this 
case,  suitable  cars,  with  proper  or  suitable  books  or  appliances,"  etc.  Again, 
in  the  concluding  part  of  the  charge,  the  learned  judge  instructs  the  jury  as 
follow3:  **Now,  gentlemen  of  the  jury,  I  leave  all  these  facts  to  be  determined 
by  you  from  the  evidence  in  the  case.  If  you  find  in  favor  of  the  plaintiff, — 
that  is  to  say,  if  you  find  that  the  defendants  did  not  adopt  and  us^e  suitable 
instruments  and  appliances  to  their  cars,  *  *  *  j^nd  that  in  consequence 
thereof  an  injury  was  sustained  by  the  plaintiff's  son, — ^then  you  will  deter- 
mine what  amount  of  damages  the  plaintiff  is  entitled  to  recover.  But,  as  I 
have  already  stated,  if  these  hooks,  rings,  and  appliances  to  the  dumps  were 
of  an  ordinary  character,  ♦  *  *  your  verdict  should  be  in  their  favor." 
We  are  of  opinion  that  the  complaint  made  by  the  plaintiff  in  error,  that  the 
answers  to  the  first  and  second  points  of  the  defendant  below,  submitting  to 
jury  the  question  of  the  plaintiff's  contributory  negligence,  were  practically 
withdrawn  or  nullified  by  the  general  charge,  to  which  they  were  referred,  is 
welt  founded.  It  was  important  that  the  jury  should  have  their  attention 
drawn  distinctly  to  the  sufiiciency  and  suitableness  df  the  methods  of  unhitch- 
ing the  mules  from  the  dump  cars  In  use  at  this  colliery;  for  the  question  of 
the  negligence  of  the  employer  depended  upon  whether  he  had  made  reasonable 
provisions  for  the  safety  of  his  employes.  But  it  was  equally  important  that 
the  attention  of  the  jury  should  be  drawn  to  the  other  question,  whether,  if 
the  employers  were  guilty  of  negligence,  the  plaintiff  was  not  chargeable  with 
'  contributory  negligence  in  permitting  his  son  to  oohtintie  in  a  dangerous  em- 
ployment; he  bating,  as  appeared  from  his  own  testimony,  knowledge.of  .th«p 
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manner  In  which  the  dumps  were  handled*  and  of  the  fact  that  hie  son  was  em* 
plojed  upon  them*  While  the  answers  to  the  points  raising  this  question  are 
correct,  their  reference  to  the  general  charge*  and  the  great  prominence  given 
in  the  general  charge  to  tlie  other  question,  that  of  the  negligence  of  the  em- 
ployer, are  calculated  to  obscure  or  minimize  the  question  of  the  contributory 
negligence  of  the  plaintiif.  In. effect,  it  is  as  though  the  court  had  said  to  the 
jury:  '*The  controlling  question  in  this  case  is  whether  the  defendants  pro- 
vided suittible  appliances  for  their  cars,  and,  if  you  find  they  did  not,  you 
should  determine  what  amount  of  damages  tlie  plaintiff  has  sustained.*'  The 
learned  judge  did  say  this  substantially  when  he  said:  ''It  seems  to  me  that 
the  question  to  be  determined,  after  all,  is  whether  the  defendants  did  adopt 
and  maintain  suitable  instruments,*'  etc.  The  jury  would  naturally  under- 
stand from  the  language  of  the  general  charge  that  the  opinion  of  the  judge 
was  that  the  other  questions  raised  were  relatively  of  little  importance,  and 
ought  not  to  stand  in  the  plaintiff's  way  if r  upon  the  question  of  the  suitable- 
ness of  the  appliances  used  upon  the  dump  cars,  they  should  find  for  the 
plaintiff.  This  was  not  an  adequate  presentation  of  the  defense,  and  for  this 
reason  the  case  must  go  back  for  another  trial.  Judgment  reversed,  and 
ffetiire  de  liovo  awarded. 

022  Pa.  St  116)  "^ 

Juniata  County  t).  MoDonald. 
(Sv/preme  Court  of  Pennsylvania.    October  1,  ISSS.) 

RBWATl1>->GAPrCB]B  AlTD  DELIVISRT— FCTItNIBBINO  INFORMATION. 

Plaintiff  is  not  entitled  to  the  reward  offered  for  the  "capture  and  deUvery"  of  an 
eaoaped  prisoner,  where  it  appears  that  he  merely  informed  the  sheriff  of  the  pris- 
oners place  of  concealment,  and  was  one  of  the  posse  that  effected  the  on^ptiire. 

Error  to  court  of  common  pleas,  Juniata  county;  Charles  A.  Babnbtt, 
Judge. 

Asntmpsit  by  J.  Miller  McDonald  against  the  county  of  Juniata  for  a  re- 
waixi  of  $4()0,  offered  for  the  capture  and  delivery  of  one  William  J.  McMeen, 
sentenced  to  be  hanged  for  mdrder,  who  had  broken  Jail  and  escaped.  Plain- 
tiff claimed  that  the  capture^  made  by  the  sheriff,  deputy,  himself,  and  an- 
other, was  brought  about  by  information  which  he  gave  the  sheriff.  Defend- 
ant declined  to  pay,  on  the  ground  that  the  information  was  first  given  by  one 
Robert  Carter.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and  defend- 
ant brought  error. 

William  M.  Allison  and  Patterson  ds  Neely^  for  plaintiff  in  error.  Jacobs 
A  Junkiiit  for  defendant  in  error. 

QoRDOK,  C.  J.  This  case  was  tried  upon  an  entirely  false  theory.  It  seems 
to  have  been  taken  for  granted,  both  by  court  and  counsel,  that  if  in  fact  Mc- 
Donald, the  plaintiff,  gave  to  the  sheriff  such  definite  information  as  to  en- 
able him  to  discover  the  escaped  criminal,  he,  the  plaintiff,  was  entitled  to 
the  reward  offered  by  thd  county  commissioners.  A  reading,  however,  of  the 
offer  made  by  those  commissioners,  ought  to  have  corrected  the  mistake,  and 
led  to  a  proper  trial  and  judgment.  "The  commissioners  of  Juniata  county 
will  pay,  for  the  capture  and  delivery  of  the  above  named  W.  Josiah  McMeen, 
to  the  jail  of  Juniata  county,  the  sum  of  four  hundred  dollars."  A  mere 
reading  of  this  paper  settles  tiie  whole  controversy.  The  reward  was  not 
offered  for  information  as  to  the  prisoner's  whereabouts,  but  for  his  capture 
and  delivery.  How,  then,  could  one  be  entitled  to  that  reward  who  neither 
captured  nor  delivered  him?  Admitting,  then,  that  the  plaintiff  gave  the 
sheriff  accurate  information  as  to  where  the  culprit  could  be  found,  and  that 
he  went  with  him  and  acted  as  one  of  bis  posse^  yet  on  that  officer  fell  the  duty 
of  arrest,  and  the  plaintiff  was  relieved  of  all  responsibility.  It  seems  to  have 
been  assumed  in  the  court  below  that  the  sheriff  had,  in  consequence  of  the  in- 


Digitized  by 


Google 


Pai] :  APPEAL  OF  XiANCASTBB  NAT,  BANK*  6d7( 

formation  conveyed  to  bini»  become  the  mere  implement  in  tbe  bands  of  the 
plaintiff  for  the  arrest  and  delivery  of  the  escaped  prisoner.  But  a  greater 
mistake  than  this  could  not  have  been  made,  for  the  sheriff  was  bound  bylaw 
to  make  that  arrest  at  all  hazards,  just  as  soon  as  from  any  source  he  discov- 
ered the  place  of  McMeen's  concealment.  H^nce  he  was  not,  and  could  not 
have  been,  acting  for  McDonald,  but  ralher  for  himself.  Under  this  theory 
of  the  case,  we  must  sustain  the  second  assignment  of  error;  though  possibly 
the  offer,  for  the  purpose  intended,  was  Irrelevant,  yet  in  fact,  and  for  an- 
other purpose,  it  was  relevant, — that  is,  to  show  that  the  sheriff  was  the  per- 
son active  in  making  the  arrest,  and  that  McDonald  and  others  were  acting 
under  him.  Under  the  circumstances  above  narrated,  we  feel  ourselves  con- 
strained to  revei-se  this  case;  and  as  under  the  conditions  of  the  reward 
offered  by  the  commissioners  the  plaintiff's  claim  cannot  be  sustained,  we 
must  do  BO  without  ordering  a  new  venire.    The  judgment  is  reversed. 

(122  Pa,  St.  a) 

Appeal  of  Lancaster  Nat.  Bank. 

(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Ikdbmnitt--Contbaot— Construction. 

A  mortgagee  gave  the  following  receipt:  "Whereas,  B.  has  this  day  delivered  to 
me  a  mortgage  for  $4,000,  now,  this  is  to  certify  that  I  bold  said  mortgage  as  oollat- 
eral  security  for  my  indorsement  of  a  note  of  said  B.  for  $1,060,  dated  this  day,  and 
for  my  indorsement  of  any  renewal  or  renewals  of  said  note,  and  also  for  my  in- 
dorsement or  indorsements  of  any  other  notes,  or  renewal  of  such  note  or  notes, 
hereafter  to  be  made  by  me ;  and  I  agree  to  satisfy  said  mortgage  whenever  the  said 
B.  pays  any  and  all  notes  upon  which  I  may  be  liable  or  indorser  for  him,  at  his  r^. 
quest. "  Held^  that  a  note  indorsed  by  the  mortgagee  after  the  date  of  the  mortgage 
and  receipt  was  not  deprived  of  the  protection  of  the  mortgage  because  it  was 
used  to  pay  or  renew  a  note  outstanding  when  the  arrangement  was  made. 

Appeal  from  court  of  common  pleas,  Lancaster  county;  J.  B.  Livingston, 
Judge. 

Wm.  Aug.  Atlect  for  appellant.  JD.  G.  Eshleman  and  Otven  P.  Brickert 
for  appellee. 

Williams.  J.  This  case  depends  upon  the  construction  of  the  receipt  or 
certificate  of  date  21st  February,  1885.  It  was  given  by  Henry  F  Herr  to 
show  the  terms  upon  which  he  held  the  mortgage  for  $4,000  given  by  Benjamin 
G.  Herr  to  him  on  the  same  day.  It  is  as  follows:  ''Whereas,  Benjamin  6. 
Herr  has  this  day  delivered  to  me  a  mortgage  *  *  *  for  four  thousand 
dollars,  now,  this  is  to  certify  that  I  hold  said  mortgage  as  collateral  security 
for  my  indorsement  of  a  note  of  said  Benjamin  G.  Herr  for  $1,050,  dated  this 
day,  4*  *  *  and  for  my  indorsement  of  any  renewal  or  renewals  of  said 
note,  and  also  for  my  indorsement  or  indorsements  of  any  other  notts,  or  re- 
newal of  such  note  or  notetf,  hereafter  to  be  made  by  me;  and  I  promise  and 
agree  to  satisfy  said  mortgage  whenever  the  said  Benjamin  G.  Herr  pays  any 
and  all  notes  upon  which  I  may  be  liable  or  indorser  for  him,  at  his  request." 
The  question  now  raised  is  whether  a  note  indorsed  after  the  date  of  said 
mortgage  and  certificate  is  deprived  oif  the  protection  of  the  mortgage  because 
it  was  used  to  pay  or  renew  a  note  outstanding,  when  the  arrangement  was 
made.  No  such  condition  is  to  be  found  in  the  certi/icate.  That  asserts  that 
the  miortgage  is  held  as  security  "for  my  indorsement  or  indorsements  of  any 
other  notes  *  *  «  hereafter  to  be  made  by  me, "  and  also  for  the  renewal 
of  such  notes.  The  only  requisite  is  that  the  indorsement  should  be  made 
after  the  date  of  the  certificate.  The  note  now  in  controversy  was  given 
after  the  mortgage  and  certificate  were  made,  and  was  indorsed  by  Henry  F. 
Herr.  It  was  used  to  pay  or  renew  a  note  previously  given,  because  the 
maker,  Benjamin  G.  Herr,  did  not  take  it  up  at  maturity.  The  learned  au- 
ditor, instead  of  looking  at  the  date  of  tlie  inidorsement  upon  the  note  in  con* 


Digitized  by 


Google 


698  ATLANTIC  REPORTER.  [Pft.' 

troversy,  fixed  bis  attention  upon  the  date  of  a  liote  which  is  said  to  be  the 
drst  of  the  series  of  which  the  note  now  under  consideration  is  the  last.  Becau.«e 
the  debt  was  contracted  prior  to  the  date  of  the  mortgage,  he  excluded  this 
indorsement  made  after  its  date.  The  court  below  followed  the  auditor,  and 
confirmed  the  report. '  We  cannot  agree  to  the  interpolation  into  the  certifi- 
cate of  terms  not  written  down  at  the  time.  The  only  requirement  to  partici- 
pation  in  the  security  afforded^  by  the  mortgage  is  that  the  Indorsement  shall 
be  made  after  the  date  of  the  arrangement,  for  the  security  of  the  indorser. 
When  the  debt  was  contracted,  or  upon  what  consideration,  are  not  subjects 
of  inquiiy.  The  one  question  is,  when  was  the  indorsement  under  which  a 
claim  is  presented  actually  made?  The  intention  of  the  parties  appears,  not 
only  in  the  words  of  the  certificate  to  which  attention  has  been  drawn,  but 
also  in  the  concluding  clause:  '*  And  I  promise  and  agree  to  satisfy  said  mort- 
gage whenever  the  said  Benjamin  G.  Herr  pays  any  and  all  notes  upon  which 
I  may  be  liable  or  indorser  for  him."  The  security  was  intended  to  cover  all 
future  indorsements,  and  to  be  satisfied  only  when  the  liabilities  of  Henry  F. 
Herr,  as  indorser  for  Benjamin,  v/ere  extinguished  by  the  actual  payment  of 
the  notes  bearing  his  indorsement.  The  note  presented  to  the  auditor  in  this 
case  was  unpaid.  Henry  F.  Herr  was  liable  upon  it  as  indorser,  and  was  act- 
ually Jooked  to  for  its  payment.  The  indorsement  was  made  long  after  the 
date  of  the  mortgage.  It  was  within  both  the  letter  and  the  spirit  of  the  ar- 
rangement sliown  by  the  certificate,  and  should  have  been  allowed  as  a  claim 
upon  the  fund.  The  decree  confirming  the  report  of  the  auditor  is  reversed, 
and  it  is  ordered  that  the  same  be  modified  by  allowing  the  claim  of  the  appel- 
lant upon  the  note  excluded  by  the  auditor. 


(122  Pa.  St  48) 

Ejlgore  et  al.  v.  Smith  et  al, 
(Supreme  Court  of  Perinsylvania.    October  1, 1888.) 

|.  BsTOFPBi/— Of  Stockholdeb  to  Dent  Contract  bt  Ck>RPORATioM. 

Defendant43,  living  in  Pennsylvania,  agreed  with  a  Maryland  corporation,  of  which 
they  were  members,  to  can  their  fruit,  and  bold  it  subject  to  the  compan7*8  order. 
Plaintiff  bought  fruit  so  canned  from  the  company.  Held,  that  defendants  are  es- 
topped to  dispute  plaintiff's  title  on  the  ground  that  the  company  had  not  complied 
with  the  law  regulating  foreign  corporations,  and  that  the  contract  was  therefore 
void. 

8.  Corporations— Foreign— Tra-nsacting  BusraEss  in  the  State. 

The  agreement  between  defendants  and  the  company,  and  the  acts  in  pursuance 
of  it,  are  not  transacting  business  in  this  state,  within  the  law  regulating  foreign 
corporations. 

Error  to  court  of  common  pleas,  York  county. 

Replevin  by  Bobert  Tynes  Smith  and  William  Wicke,  trading  under  the  firm 
name  of  Smith  &  Wicks,  against  Samuel  Kilgore,  Samuel  Kilgore  &  Co.,  and 
Harford  Transportation  Company  for  certain  canned  fruit.  There  was  a 
judgment  for  plaintiffs,  and  defendants  brought  error. 

/.  W,  Bittenger  and  H.  L,  Fisher,  for  plaintiffs  in  error  George  8,  Schmidt^ 
B.  Howard  Haman,  and  Edward  C?iapin,  for  defentlants  in  error. 

Paxson,  J.  This  was  an  action  of  replevin  brought  in  the  court  below  by 
the  firm  of  Smith  &  Wicks  against  the  defendants  for  1,103  cases  of  canned 
tomatoes  and  900  cases  of  canned  corn,  of  the  value  of  $3,004.50.  The  plain*' 
tiff  claimed  title  through  the  Northern  Harford  Packing  Association,  a  cor- 
poration chartered  by  the  state  of  Maryland  for  the  manufacture  and  sale  of 
canned  goods.  The  defendants  claimed,  and  it  was  the  principal  ground  of  their 
defense,  that  the  title  of  the  plaintiff  derived  from  the  said  company  was  de- 
fective, for  the  reason  that  said  company  was  a  foreign  corporation  doing 
business  in  this  state,  and  had  not  complied  with  the  provisions  of  the  act  of 
assembly  relating  to  foreign  corporations.    The  defendants  reside  in  York 
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county.  Pa.,  and  were  members  of  this  corporation.  Without  going  into  a 
tedious  detail  of  the  busijiess  of  said  oprporatiovi,  it  may  be  stated  that  its 
members  were  to  can  their  goods  and  pack  them,  and  hold  them  subject  to  the 
disposal  of  the  corporation,  which  appears  to  have  acted  as  a  general  agent  for 
all  its  members  in  making  sale  of  their  commodities.  On  the  lOth  (tf  January; 
1885,  a  contract  was  entered  into  between  the  said  corporation  and  Smith  & 
Wields  (plaintiffs  below)  for  the  sale  of  all  the  canned  goods  then  held  by  the 
association  unsold  at  that  time.  A  part  of  these  goods  were  those  held  by  the 
defendants,  and  which  are  the  subject  of  tbia  controversy.  There  can  be  no 
doubt  as  to  tlie  title  of  the  plaintiffs  to  the  property  in  question,  unless,  as  con- 
tended by  the  defendants,  the  transactions  of  the  corporation  were  lUtra  vires 
by  reason  of  its  non-compllnnce  with  the  law  of  this  state.  This  defense  is 
made  by  a  member  of  the  corporation.  The  firm  of  Smith  &  Wields  do  not  set 
it  up;  they  appear  to  have  given  a  full  consideration  for  their  purchase,  and 
as  between  them  and  the  corporation  there  is  no  difficulty  upon  this  point. 
Nor  do  the  defendants  appear  to  have  regarded  any  portion  of  the  transaction 
as  ultra  vires  until  it  was  seen  that  the  arrangement  was  likely  to  prove  un- 
profitable and  result  in  loss  to  themselves.  It  may  be  the  latter  circumstance 
sharpened  their  vision  and  enabled  them  to  see  what  was  concealed  from  them 
80  long  as  the  scheme  held  out  allowing  hopes  for  the  future.  The  learned 
judge  below  was  of  opinion,  and  so  instructed  the  jury,  that  the  corporation 
in  question  was  not  doing  business  in  this  state,  within  the  meaning  of  the 
act  of  assembly.  In  this  we  think  he  was  entirely  right.  It  has  never  been 
held  that  a  citizen  of  Pennsylvania  may  not  be  a  member  of  or  stockholder  in 
a  corporation  of  another  state,  or  that  a  contract  between  such  member  and 
bis  corporation  is  ultra  vires,  because  the  latter  had  not  complied  with  the  pro- 
visions of  the  act  of  assembly.  Nor  do  we  think  it  material  that  an  occasional 
meeting  of  the  directors  was  held  at  Delta,  a  town  partly  in  Maryland  and 
partly  i  n  this  state.  Their  acts  are  not  necessarily  void  for  such  reason.  1  Mor. 
Priv.  CJorp.  §  533.  One  of  the  objects  of  the  act  of  assembly  was  to  bring 
corporatious  employing  their  capital  in  this  state,  and  doing  business  here, 
within  the  taxing  power  of  the  commonwealth.  It  does  not  appear  that  this 
corporation  brought  any  of  its  capital  into  this  state.  Its  place  of  business 
was  in  Maryland.  Its  capital,  if  it  had  any,  was  there.  It  had  contracts  with 
some  of  its  members  residing  in  Pennsylvania  by  which  they  were  to  can  their 
fruit,  and  hold  the  same  to  be  disposed  of  by  the  corporation.  It  was  a  kind  of 
farmers'  co-operative  association,  located  in  Maryland,  with  its  membership 
in  both  states.     It  has  ended  in  insolvency;  hence  this  trouble. 

In  any  view  of  the  c^ise,  the  plaintiffs  have  not  been  parties  to  any  illegal 
transaction.  The  title  to  the  goods  in  question  was  in  the  corporation,  under 
its  by-laws,  which  were  signed  in  Maryland.  The  defendants  were  Pennsyl- 
vania stockholders,  who  assented  to  those  by-laws.  The  title  was  therefore  in 
the  corporation  by  the  defendants'  own  act.  How,  then,  can  they  be  held  to 
object  to  the  plaintiff's  title  after  they  had  purchased  the  property  in  entire  good 
faith,  and  given  a  full  consideration  therefor?  The  defendants  are  estopped 
from  setting  up  such  a  defense.  If  there  have  been  any  irregular  transactions 
on  the  part  of  the  company,  the  defendants  have  participated  therein,  and  en- 
Joyed  the  advantages  thereof,  and  they  cannot  now  set  up  theii  own  wrong 
against  good-faith  parties  who,  for  anything  that  appears,  were  in  entire  ig- 
norance of  all  these  matters.  We  see  nothing  in  the  numerous  assignments 
of  error  which  requires  discussion.    Judgment  affirmed. 
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Haupt  V.  Hattpt  et  al. 
(Supreme  Court  of  PennsylvamUi.    October  1, 1888.) 

1.  BOUIVDABIBS— EyIDVNOB— BOBOVGH  RbOUIiATOR. 

In  a  oontroversy  involving  the  location  of  a  disputed  boundary  Une,  where  the 
question  turned  upon  the  location  of  an  old  and  recognized  division  fence,  the  evi- 
dence of  the  borough  regulator,  who  had  run  the  lines  of  the  lots,  was  admissible, 
on  behalf  of  plaintiffs,  to  prove  where  the  dividing  line  was  actually  located. 

2,  Afpsal—Rbvisw^Habvlbss  Erbob. 

Where  a  witness,  in  reply  to  a  question,  answers,  **!  couldn't  tell,  **  it  is  immate- 
rial whether  the  question  was  properly  or  improperly  allowed. 

Error  to  court  of  common  pleas,  Northumberland  county;  Hugh  H*  Cum* 
HiN,  Jadge. 

Sebastian  Haupt  and  Henry  Haupt  were  the  joint  owners  of  a  lot  of  ground 
in  Sunbury,  90  feet  in  front  on  Market  street,  and  230  in  depth.  In  1840 
they  executed  a  deed  in  partition  between  them,  bj  which  Henry  Haupt  ac- 
quired title  to  the  one-half  of  lot  No.  25  and  one-fouii;h  of  lot  No.  24,  adjoin- 
ing, making  45  feet  in  front  on  Market  street;  and  Sebastian  Haupt  acquired 
title  to  the  three-fourths  of  lot  No.  24,  containing  45  feet  in  front  on  Market 
street.  The  dispute  is  about  the  division  line  between  them.  About  the 
time  of  the  partition  a  division  fence  was  erected  between  them  which  has 
been  maintained  since  in  the  same  position  until  removed  by  Henry  Haupt, 
to  give  place  for  buildings  erected  by  him.  It  was  claimed  by  the  plaintiff 
that  when  Henry  Haupt  erected  a  large  building  on  Market  street  he  crowded 
over  west  of  the  line  where  this  fence  had  stood.  The  encroachment  was 
about  20  inches,  and  for  this  ejectment  was  brought.  Cummin,  J.,  charged 
the  jury  as  follows: 

"The  issue  which  you  have  been  sworn  to  try  arises  in  an  action  of  eject- 
ment brought  by  Frederick  L.  Haupt  and  W.  D.  Haupt,  executors  of  the 
last  will  and  testament  of  Sebastian  Haupt,  deceased,  against  Henry  Haupt. 
The  plaintiffs  by  this  action  allege  that  they  are  the  owners,  and  entitled  to 
possession  of  a  certain  strip  of  land,  which  is  described  in  the  writ  which 
was  read  to  you,  and  that  the  defendant  has  this  land  in  his  possession. 
They  now  come  into  court  to  maintain  their  title,  that  they  may  compel  the 
defendatit  to  give  up  the  possession  which  he  has  to  this  little  piece  of  land. 
The  writ  describes  it  particularly.  At  the  greatest  width  it  is  some  twenty- 
two  inches,  and  at  other  portions  less  than  that.  You  are  to  determine 
whether  the  plaintiffs,  executors  of  Sebastian  Haupt,  are  entitled  to  recover 
that  piece  of  land.  We  find  that  in  1839,  on  the  20th  day  of  May,  Henry 
Haupt,  tills  defendant,  and  Sebastian  Haupt,  his  brother,  who  is  the  de- 
ceased party  plaintiff  in  this  case,  acquired  title  to  one  lot  of  land  and  part  of 
another  in  this  borough.  The  whole  lot  they  were  entitled  ta  was  numbered 
twenty-four,  and  they  acquired  by  this  deed  also  the  western  half  of  lot  num- 
bered twenty-live.  This  put  into  them,  then,  the  title  to  a  lot  and  a  half  of 
ground,  auii  you  have  seen  by  the  papers  and  maps  in  evidence  that  these  lots 
are  sixty  feet  in  width,  so  that  they  acquired  ninety  tee\  in  width,  extending 
from  Market  street  back  to  an  alley.  On  the  15th  of  February,  1840,  just  the 
February  following  and  less  than  a  year  from  the  time  they  acquired  this 
title,  they  made  a  division  of  this  land,  and  entered  into  a  deed  of  partition, 
whereby  tliey  divided  tliis  lot  and  a  half  of  land,  and  they  agreed  in  that 
paper  that  Henry  should  have  the  half  of  lot  numbered  twenty-five  and  the 
one-fourth  of  lot  numbered  twenty-four,  making  and  being  forty-five  feet, 
(these  wonls  are  recited  in  this  deed,)  and  that  Sebastian  should  have  the  re* 
maining  three-fourths  of  lot  numbered  twenty-four,  being  forty-five  feet. 
This  was  their  solemn  act,  reduced  to  writing  subsequently,  and  fixed  the 
rights  of  these  parties,  unless  something  since  that  time  has  changed  it. 
Thus,  by  their  own  acts,  reduced  to  writing  and  put  upon  the  record,  they 
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have  said  where  this  Une  is.  About  this  time,  or  perhaps  earlier,  a  fence  was 
put  up  between  these  parties.  The  defendant  showed  this  old  fence  line  ex* 
tending  along  the  western  side  of  the  smoke-house  and  forming  a  part  of  the 
same  line;  that  there  was  a  pump  in  the  line  that  had  two  handles,  one  on 
each  side,  so  that  these  owners  each  could  go  to  that  pump  without  interfer* 
ing  with  the  other.  The  plaintiffs  established  this  same  line,  going  on  fur. 
ther  towards  the  alley,  by  finding  that  it  was  exactly  in  line  with  the  garden* 
house  that  had  been  put  up  later  and  with  the  stable  that  had  been  put  up  by 
Sebastian  Haupt.  So  that  there  can  be  no  doubt  at  all  that  these  parties  did 
establish  a  line,  not  only  by  their  deed,  but  by  their  acts  upon  the  ground. 
This  fixes  that  line,  then,  from  the  eastern  side  of  that  stable,  along  by  the 
eastern  side  of  the  garden-house,  along  by  the  western  side  of  the  old  smoke- 
house, directly  through  the  center  of  the  pump  stock,  and  up  to  the  buildings 
that  were  on  the  front  of  the  lot.  Just  where  this  line  came  to  when  it 
touched  the  buildings  in  front  is  not  very  definite  in  my  recollection  of  this 
evidence.  On  Sebastian^s  side  of  the  line  was  a  cabinet-maker's  shop,  and  on 
Henry's  side  was  a  saddler's  shop,  and  it  is  claimed  by  the  plaintiffs  here  that 
there  was  a  space  of  about  a  foot  between  these  two  buildings  that  was 
boarded  up  in  front  by  a  board  which  stood  up  and  down  in  that  space,  and 
reasons  were  given  by  the  witnesses  why  they  could  remember  about  that 
board  being  there.  That  was  the  situation  prior  to  the  erection  of  any  of 
these  other  buildings  that  were  subsequently  put  there.  This  stable  of  Se- 
bastlan's  was  not  built  as  early  as  the  smoke-house,  nor,  perhaps,  as  early  as 
the  pump.  It  was  built  in  1849  or  1850,  several  years  after  this  deed  of  pfir- 
tition.  But  he,  as  is  testified  to  by  the  witnesses,  put  this  building  directly 
on  the  same  line  with  the  smoke-house,  and  that  ran  through  the  center  of  the 
pump.  In  1865  Sebastian  tore  down  the  cabinet-maker's  shop,  and  this  left 
the  west  side  of  the  saddler's  shop  exposed,  and  the  plaintiffs  claim  that  the 
defendant  by  boarding  up  that  saddler's  shop  encroached  an  inch  over  that 
line,  and  the  testimony  is  that  there  was  some  little  dispute  at  the  time.  In 
1866,  the  next  year,  Sebastian  built  his  brick  btiilding,  probably  beginning  it 
in  1865;  the  evidence  is  that  it  was  built  in  1865  or  1866»  and  when  he  tore 
down  the  cabinet  shop  and  put  up  his  brick  building  he  left  an  alley  on  the 
east  side,  next  to  Henry.  Four  years  later,  in  1870,  Henry  Haupt,  the  de- 
fendant, erected  his  brick  building,  and  there  is  some  dispute  about  the  loca- 
tion of  some  posts  that  were  found  along  the  western  side  of  his  cellar.  Some 
of  the  defendant's  witnesses  state  that  the  man  who  carried  the  mortar  to  the 
masons  walked  upon  the  bank  inside  of  these  posts  with  bis  hod.  Another 
witness  testifies  that  he  sat  on  the  bank  with  his  back  against  one  of  these 
posts  and  his  feet  over  the  excavation  that  was  made  for  the  cellar  wall. 
Some  of  the  plaintiffs'  witnesses  testify  that  when  this  cellar  was  dug  these 
fence  posts  fell  iiito  the  cellar;  that  they  were  either  undermined  or  dug 
around  so  closely  that  they  could  not  remain  standing  and  fell  into  the  cellar. 
In  1871  Henry  Haupt,  the  defendant,  built  an  addition  to  the  back  of  his 
main  building.  Some  dispute  arose  here  again  about  this  line,  and  the  de- 
fendant sent  for  David  Rockefeller,  or  brought  him  there,  and  he  gave  him 
the  line.  The  building  was  then  built,  and  whether  it  was  erected  directly 
on  the  line,  or  whether  any  part  of  it  came  up  to  the  line  that  David  Rocke- 
feller gave  him,  will  l)e  for  you  to  recollect  and  determine  from  the  evidence. 
Now,  you  will  recollect  that  this  is  down  to  1871,  and  we  have  the  first  addi- 
tion built.  Now  go  back  to  the  15th  of  January,  1870.  At  that  time  Sebas- 
tian Haupt  was  very  seriously  injured,  from  which  he  never  fully  recovered, 
as  it  seems  by  the  evidence.  He  was  so  badly  injured  that  he  was  confined 
to  his  bed  for'a  long  time,  and  he  died  on  the  12th  of  April,  1878.  In  18^2 
the  second  addition  was  built  by  Henry  Haupt,  the  defendant.  There  is  much 
testimony  in  regard  to  incidents  that  occurred  at  the  time  these  buildings 
were  put  up,  and  the  things  that  were  found  along  there,  which  will  be  of 
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.more  or  less  ase  to  you  in  arriving  at  the  truth  of  thia  case.  Butr  you  will 
find  that  the  principal  dispute  in  the  case  is  the  encroachment  of  tlie  £ront  of 
the  building  by  the  cornice,  and  in  part  by  some  of  the  wall.  The  plaintiffs 
<;Iaim  that  the  brick  wall  of  the  defendant's  building  is  over  on  their  land  from 
two  and  three-quarters  to  four  and  one-quarter  inches  at  the  front  of  it,  these 
two  measurements  arising  from  their  having  been  made  by  a  steel  tape  and  a 
pole;  that  the  cornice  projects  beyond  that  from  twenty  and  one-quarter  to 
twenty-two  and  three-quarter  inches,  the  same  difference  here  arising  from 
the  measurement  being  made  with  a  tape  or  a  pole.  The  plaintiffs  also  claim 
that  there  are  encroachments  of  less  extent  further  back,  and  that  thus  the 
defendant  has  encroached  upon  them  to  the  extent  of  the  land  described  in 
the  writ. 

"  The  defendant  claims  that  there  are  no  encroachments  whatever.  He  says 
that  Sebastian  Haupt  admitted  that  the  building  was  back  far  enough  to  clear 
tiie  cornice.  To  meet  this  it  is  claimed  on  the  other  side  that  at  the  time  when 
it  is  alleged  Sebastian  Haupt  made  this  declaration  he  Qould  not  have  been  out 
of  his  b^,  and  so  could  not  have  made  this  declaration  at  the  place  where  the 
witnesses  testitied  it  occurred.  These  are  matters  for  you  to  consider.  One 
thing  is  certain  in  this  case,  however,  and  that  is  that  both  parties  claim  to 
the  line  of  the  old  fence;  there  is  no  dispute  about  that.  They  Xi&ve  both  es- 
tablished it,  and  that  is  the  line  we  must  go  to,  no  matter  who  it  hits,  nor  who 
it  hurts.  Now,  where  was  that  old  fence,  and  where  would  a  line  projected 
to  the  front  from  it  carry  you?  If  it  is  the  line  as  claimed  by  the  plaintiffs 
here,  then  the  plaintiffs  are  entitled  to  recover;  if  not,  then  your  verdict  should 
be  for  the  defendant.  A  number  of  surveyors  have  been  called  who  have 
made  measurements  about  these  lots.  Their  testimony,  in  connection  with 
the  maps  that  have  been  made  or  referred  to  by  them,  is  proper  for  you  to  con- 
sider. The  plaintiffs'  surveyors  measured  from  the  Bassler  corner,  which 
they  claim  is  an  old  established  corner  for  that  block  of  lots,  and  also  from  the 
marked  line  on  Sebastian  Haupt's  building,  which  was  made  there  under  the 
direction  of  David  llockefeller,  who  was  the  regulator  of  this  borough  at  the 
time.  By  measuring  from  both  of  these  points  they  say  that  the  true  lipe  is 
as  claimed  by  the  plaintiffs;  that  the  defendant  has  encroached  upon  the  plain- 
tiffs' land  to  the  extent  described  in  the  writ;  that  this  line  which  they  find 
from  actual  measurement  from  the  Bassler  corner  and  from  the  mark  on  the 
Sebastian  Haupt  building  corresponds  exactly  with  the  monuments  now  re- 
maining upon  the  ground.  As  you  will  remember,  the  pump  has  been  taken 
out  and  the  well  filled  up;  the  old  smoke-house  has  been  destroyed,  but  the 
garden-house  and  stable  are  monuments  upon  the  ground  to-day  which  the 
testimony  shows  were  directly  in  the  same  line  that  the  smoke-house  and 
pump  were.  The  defendant's  surveyors  did  not  measure  from  any  established 
corner  in  endeavoring  to  arrive  at  the  line  between  these  buildings,  and,  in- 
deed, he  said  in  his  testimony  that  he  did  not  go  there  to  establish  a  line.  He 
found  a  point  in  the  curb-stone  which  he  assumed  to  be  the  line  between  these 
parties,  and  then,  after  ascertaining  the  correct  line  of  Market  street,  he  ran 
a  line  at  right  angles  at  this  point  in  the  curb,  and  claimed  that  that  was  the 
correct  line.  This  line,  if  it  be  the  true  line,  is  just  about  sufficient  to  avoid 
these  alleged  encroachments,  and  therefore,  if  you  find  that  to  be  the  true  line, 
defendant  would  be  entitled  to  your  verdict  in  this  case.  This  point  in  the 
curb  where  the  defendant's  surveyor  started  from  was  a  small  stone.  It  seems 
that  Henry  Haupt's  curb-stone  is  of  one  kind  of  stone,  dressed  in  a  certain 
way*  and  that  the  curb-stone  in  front  of  Sebastian  Haupt's  property  is  differ- 
ent, and  at  the  point  where  these  two  curbs  came  together  was  a  small  stone, 
about  six  inches  long,  and,  as  I  remember  the  testimony,  the  surveyor  started 
from  the  western  side  of  the  six  inches,  supposing  that  that  six-inch  stone  be- 
longed to  Henry  Haupt,  and  taking  it  as  part  of  his  curb,  as  it  was  apparently 
about  the  same  width  and  dressed  in  the  same  way.    This,  you  will  remeoi- 
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ber,  was  met  by  tbe  testimony  of  Dr.  Hanpt,  a  witness  on  the  part  of  the 
plaintiffs,  who  testified,  and  brought  his  boolc  to  corroborate  his  evidence,  that 
he  had  that  stone  put  in  there  himself,  and  that  it  was  not  a  part  of  the  curb- 
stone of  Henry  Haupt  at  all,  thus  disclosing,  if  his  evidence  is  believed,  an  er-; 
ror  of  at  least  six  inches  to  start  with  in  the  testimony  of  the  defendant's  sur- 
veyor. But  when  you  get  back  of  ttiat,  if  you  should  go  back  of  the  six  inches, 
what  right  have  you  to  say  that  that  is  the  correct  point  to  start  from  in  as- 
certaining the  line  between  these  buildings?  Were  the  respective  owners 
brought  together  at  any  time,  and  did  they  say  their  curb  should  go  to  such 
and  such  a  place?  It  is  true  a  man  is  not  likely  to  curb  more  than  his  own 
property,  because  every  foot  and  every  inch  costs  money,  but  is  that  a  suffi- 
cient guide  to  go  by  to  ascertain  the  property  lines?  Is  it  sufficient  if  it  should 
contradict  otlier  monuments  npon  the  ground,  such  as  the  garden-house  and 
the  stable?  These  are  matters  for  you  to  consider.  !Now,  just  how  the  line 
running  at  right  angles  from  this  place  in  the  curb  corresponds  with  the  line 
of  the  old  stable  or  the  garden-house  we  do  not  know  definitely,  because  the 
surveyor  who  extended  this  line  out  at  right  angles  to  the  street  did  not  go 
back  far  enough.  He  did  not  extend  the  line  on  through  by  the  garden-house 
and  stable,  and  we  do  not  know  just  exactly  where  it  would  have  come  out, 
but  that  can  be  ascertained  with  some  degree  of  accuracy  by  comparing  it  with 
the  other  lines  that  were  actually  surveyed.  There  is  another  matter  that  it 
is  perhaps  necessary  to  call  your  attention  to.  In  1865  or  1866,  when  Sebas- 
tian Haupt  built  upon  his  property,  he  discovered,  or  it  was  brought  to  his 
attention  by  some  person,  that  his  back  building  was  a  foot  further  out  on 
Market  square  than  he  was  entitled  to  go;  that  if  he  built  the  new  building 
upon  the  true  line  he  would  have  an  offset  of  a  foot.  It  seems  that  he  con- 
sulted the  borough  regulator  at  the  time,  and  from  him  obtained  permission — 
whether  that  permission  was  worth  anything  is  of  no  materiality  to* us — to 
build  out  one  foot  upon  Market  square.  You  will  remember  that  this  was 
long  after  Sebastian  Haupt  had  acquired  title  to  three-fourths  of  lot  numbered 
twenty-four.  He  got  leave  to  take  a  foot  on  the  upper  side,  and  he  has  a  right 
to  it  if  anybody  has.  It  has  nothing  to  do  with  the  other  part  of  the  lot.  If 
he  had  bought  a  foot  of  ground  there,  he  would  have  added  it  to  his  forty-five 
feet,  and  would  then  have  had  forty-six,  and  it  would  have  been  his,  and  no- 
body else's.  Nor  could  any  one  participate  in  it  by  moving  his  line  back  and 
forth.  That  foot  must  certainly  be  excluded.  It  belongs  to  Sebastian  Haupt, 
if  anybody,  and  no  pait  of  it  can  belong  to  Henry  Haupt.  In  addition  to  the 
testimony  of  the  witnesses  who  spoke  of  the  monuments  remaining  upon  the 
ground,  and  the  matters  that  have  been  discovered  by  excavation,  you  have 
these  maps  in  evidence,  and  they  are  all  proper  for  you  to  consider  in  connec- 
tion with  the  testimony  of  the  witnesses.  You  must  consider  all  the  evidence 
and  the  maps,  and  just  find  this  one  thing:  where,  on  the  ground,  is  the  true 
line  between  these  two  parties  as  they  fix^  it;  and  let  your  verdict  be  for  the 
plaintiffs,  if  they  have  satisfied  you  with  the  truth  of  their  case;  otherwise, 
let  your  verdict  be  for  the  defendant.  There  is  no  question  of  law  in  the  case 
which  we  can  decide  that  would  determine  it;  it  is  a  pure  question  of  fact  for 
the  jury.  Kemember  this:  you  are  not  the  owners  of  any  part  of  this  land. 
Tou  cannot  give  these  plaintiffs  any  land,  not  an  inch,  which  dues  not  belong 
to  them.  You  cannot  give  this  defendant  any  land,  not  an  incli,  which  does 
not  belong  to  him.  The  facts  are  what  you  are  to  consider.  You  are  not  re- 
sponsible for  any  of  the  results  which  may  follow  You  take  the  case  just  as 
you  find  it*  Consider  nothing  but  the  evidence  in  the  case,  and  be  guided  by 
that  alone.  By  your  verdict  find  the  true  line  between  these  parties,  and  you 
will  have  done  your  duty." 

The  jury  rendered  a  verdict  for  plaintiffs,  and  defendant  brings  error,  mak-. 
ing  the  objection  that  plaintiff  was  allowed  to  prove  by  a  witness  that  he  was. 
the  borough  regulator,  and  had  filled  the  position  for  several  years;  that  he  ran 
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the  lines  of  lots  24  and  25,  in  the  borough  of  Sunbury,  and  made  a  correct  map 
of  them;  and  to  prove  by  him  where  t(ie  dividing  line  of  the  lot  of  Henry 
Haupt  and  Sebastian  Haupt  is  actually  located  upon  the  ground,  as  established 
by  their  papers;  and  also  objectinr  to  a  question  asked  of  a  witness,  to  wMcb 
he  answered,  "I  couldn't  tell." 

T.  H.  Purdy  and  Lewis  DewarU  for  plaintiff  in  error.  8.  r,  Woloertan^ 
for  defendants  in  error. 

Feb  Oubiam.  This  case  was  so  fairly  submitted  to  the  jury  by  the  learned 
judge  of  the  court  below  that  we  cannot  understand  why  exception  has  been 
taken  to  his  charge.  The  jury  may  have  made  a  mistake,  but,  if  any  such 
WHS  made  by  the  court,  it  has  not  been  pointed  out  to  us.  Kor  do  the  excep- 
tions to  the  rulings  on  admissions  of  evidence  strike  us  as  having  any  solid 
foundation.  When  a  witness  answers,  as  Brown  did,  **I  couldn't  tell,"  it  is 
of  no  consequence  whether  that  question  were  properly  or  improperly  allowed, 
for  the  answer  harms  no  one.  Clapp's  evidence  was  clearly  adm  issible,  whether 
used  in  chief  or  as  rebutting.  Lots  24  and  25  are  embraced  in  the  deed  of 
partition »  and  if  their  location  could  not  be  proved  by  a  competent  artist  it  is 
hard  to  say  what  the  plaintiff  could  be  permitted  to  prove.  As  to  the  compe- 
tency of  Dr.  F.  L.  Haupt  tliere  can  be  no  doubt,  and,  as  there  was  no  excep- 
tion to  his  evidence,  we  have  nothing  before  us  on  which  to  pass.  The  judg- 
ment is  affirmed. 


ViLLEE  tj.  Commonwealth. 

(Supreme  Court  of  Pennsyloania.    October  1, 1S88.) 

Guardian  and  Wabd— Action  on  Bond— Proof  of  Bond. 

In'an  action  against  a  surety  on  a  guardian's  bond,  it  was  not  error  for  the  court 
to  admit  the  bond  in  evidence  on  mere  proof  of  its  being  filed  among  the  records  of 
office  of  the  orphans'  court,  without  proof  of  the  signature  of  the  surety. 

Error  to  court  of  common  pleas,  Lancaster  county;  D.  W.  Fattehson, 
Judge. 

H.  C.  Gemperling,  appointed  guardian  in  place  of  the  former  guarcdan,  who 
had  absconded,  sued  hia  bondsmen,  W.  N.  Reber,  Sarah  A.  Yillee,  the  ex- 
ecutrix of  H.  W.  ViUee,  (who  died  Tebriiary  17,  1882,)  and  S.  J.  Hamilton. 
The  court,  on  motion  of  plaintiif' s  attorney,  struck  out  all  defendants  but 
Sarah  A.  Yillee,  executrix  of  H.  W.  Yillee.  The  plea  of  defendant  was  nan 
est  factum.  The  bond  had  no  witnesses  to  the  signatures.  On  trial  the 
court,  after  only  hearing  testimony  that  the  bond  was  on  file  in  the  ofSce  of  or- 
phans' court,  without  proof  of  execution  of  the  bond  by  H.W.  Yillee,  or  calling 
witnesses  to  identify  the  signature,  directed  the  jury  to  find  for  plaintiif.  De- 
fendant sued  out  writ  of  error,  making  the  following  assignments  of  error: 
''(1)  The  court  erred  in  admitting  the  bond  in  evidence  on  mere  proof  of  its 
being  filed  among  records  of  office  of  orphans*  court,  without  proof  of  the  sig* 
nature  of  H.  W.  Yillee.  (2)  The  court  erred  in  admitting  the  bond  without 
proof  that  the  decedent,  whose  executrix  is  defendant,  was  the  H.  Vf .  Yillee 
whose  name  appears  in  the  bond,  there  being  a  variance  between  party  named 
and  the  signature;  party  in  bond  being  <H.  W.  Wille,'  and  the  alleged  sig- 
nature that  of  <  H.  W.  Yillee.*  (3)  Court  erred  in  excluding  the  offers  of  de- 
fendant to  prove  that  alleged  signature  in  the  bond  was  not  that  of  H.  W. 
Yillee,  the  defendant    (4)  Ck>nrt  erred  in  directing  judgment  for  plaintiff." 

A.  C  Reinoehl,  for  plaintiff  in  error. 

Under  the  plea  of  nan  est  factum  the  plaintiff  was  bound  to  prove  the  exe- 
cution of  the  bond  by  H.  W.  Yillee,  from  whose  estate  the  plaintiff  seeks  to 
recover  as  alleged  surety  of  G.  S.  Banner,  the  defaulting  and  absconding 
guardian.    All  the  circumstances  surrounding  the  case  strengthen  the  poti- 
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tioii  of  the  defendant,  jbliat  Yillee  never  signed  the  bohd.  There  were  no 
witnesses  to  its  execution.  If  exiacuted  at  the  offioe  of  the  attorney,  he  would 
have  had  two  witnesses,  as  is  usual. 

Benj.  F.  DaviSt  for  defendant  in  error. 

The  bond  is  a  paper  in  the  case,  and  the  "papers  an  case  are.  the  record." 
Brb  V.  8oott,  14  Pa.  St.  20.  •*In  theory,  record  imports  absolute  verity, 
and,  as  a  general  rule,  should  be  so  regarded  in  practice."  Constein  v.  Rice, 
7  Wkly.  Notes  Gas.  355,  89  Pa.  St.  477;  Numbers  v.  8Mly,  78  Pa.  St.  426; 
MoFate'a  Appeal,  14  Wkly.  Notes  Gas.  543;  8haw  v.  Boyd,  12  Pa.  St.  216. 
In  this  ease  the  bond  was  filed  in  the  orphans'  court  on  August  19, 1876.  The 
plea  of  non  eH  factum  was  not  applicable  to  this  ctise.  It  was  tried  in  the 
common  pleas,  and  the  bond  which  plaintiff  in  error  complains  of  as  a  fraud 
is  part  of  the  record  of  the  orphans'  court,  and  therefore  could  not  be  inquired 
into  in  this  proceeding. 

Per  Gubiah.  The  third  assignment  of  error,  not  being  stated  according 
to  rule,  cannot  be  considered,  and  the  others  set  out  nothing  by  which  the 
court  below  can  be  convicted  of  error.    Judgment  atlirmed. 


Stambaugh  «.  Blake, 
{Swpreme  Court  of  PennsyVoanixju    October  1, 1888.) 

1.  iKSUaAKOB— LiFB  iNSiniANCE— INSURABLE  xIntBRBST  IK  LiVB  OF  MoTHER-IK-LaW.  . 

A  son-in-law  has  no  insurable  Interest  in  the  life  of  his  mother-in-law,  though  she 
lives  with  him,  and  is  dependent  on  him  for  support, 
a.  Bawe— Wagbrino  Polict— Rights  or  Assignee. 

An  assignee  of  a  wagering  life  insurance  poliQf  who  oolleots  the  proceefLai^  most 
account  to  the  personal  representatives  of  the  insured. 

Error  to  court  of  common  pleas,  York  countj;  Johk  Gibsok,  Judge. 

Assumpsit  brought  by  Thaddeus  A.  Blake,  administrator:  of  Elizabeth  Ra- 
ber,  deceased,  to  recover  from  Jesse  S.  Stambaugh  the  amount  of  monej  re- 
ceived by  him  from  theV.  B.  Mutual  Aid  Society  of  Pennsylvania  on  a  policy 
of  insurance  on  the  life  of  said  Elizabeth  Raber.  The  policy  was  originally 
taken  out  by  Adam  J.  Emig,  a  son-in-law  of  the  insured,  with  whom  she  re- 
sided, and  on  whom  she  was  dependent  for  support.  He  assigned  the  policy 
for  a  consideration  of  $10  to  Lewis  Strayer;  and  said  Strayer,  in  considera- 
tion of  $10,  assigned  the  policy  to  defendant  Stambaugh.  The  court  charged 
on  this  point  as  follows:  "It  has  been  decided  in  this  state  that  a  son-in-law, 
by  reason  of  that  relationship,  has  no  insurable  interest;  nor  does  it  appear 
here  in  this  case  that  there  is  any  other  kind  of  an  interest  by  reason  of  his 
being  a  creditor,  and  it  has  been  held  to  be  law  that  a  policy  of  insurance  in 
favor  of  one  who  has  no  interest  in  the  life  of  the  assured,  either  as  a  relative 
or  as  a  creditor,  is  speculative,  and  a  wager;  that  is,  it  is  a  mere  speculation 
or  bet  upon  the  life  of  the  party  assured.  As  regards  the  representative  of 
the  estate  of  the  assured,  it  has  been  held  that,  when  there  is  such  an  assign- 
ment, the  beneficiary  ot  his  assignee  can  only  hold  the  amount  expended  for 
fees  and  expenses,  and  that  would  be  but  a  mere  matter  of  calculiktion. " 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 

Qeise,  Ziegler  &  Strawhridget  for  plaintiff  in  error.  John  W.  Btttenger^ 
for  defendant  in  error. 

Pbb  Cukcam.  When  the  learned  judgeol  the  court  below  said:  "It  there^ 
fore  requires  no  further  investigation  of  the  facts  of  this  case  at  once  to  de« 
Clare  this  policy  to  be  a  wagering  policy ;  and  it  appears  that,  this  money  hav- 
ing been  drawn  by  Jesse  S.  Stambaugh  from  the  company,  he  cannot  bold  it 
against  the  representatives  of  the  estate  of  the  assured," — he  said  nothing 
that  he  was  not  warranted  in  saying  by  the  facts  and  law  of  the  case.  We 
v.  16A.no.  11—46 
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may  here  add  that  it  is  time  that  attorneys,  at  least,  should  learn  to  know  that 
an  assignment  does  not  help  a  wagering  policy,  and  that  the  assignee  spends 
his  money  to  no  purpose  when  he  purchases  it.    The  judgment  is  affirmed. 


SuNBUEY  Steam  Ferry  &  Tow-Boat  Co.  v.  Grant  et  aU 

{Supreme  Court  of  PennsyVvarvUi,    October  1, 1888.) 

Febrt— Exclusive  Use— "Oppositjb"  thb  Town — Construction. 

The  phrase  "opposite  the  borough  of  Sunbury, "  as  used  in  act  Pa.  1870,  incorpo- 
rating the  plaintiff  f errr  and  tow-boat  company,  and  prohibiting  all  others  from 
pushing,  rowing,  or  towing  any  boat,  raft,  etc.,  for  hire  or  reward,  over  the  Sus- 
quehanna river,  "to  or  from  any  point  opposite  or  within  the  limits  of  the  borough 
of  Sunbury,  ^  means  that  portion  of  the  river  and  its  banks  which  the  town  would 
come  in  contact  with  if  it  were  moved  straight  across  the  river. 

Error  to  court  of  common  pleas,  Northumberland  county;  William  M, 

BOOKEFELLER,  JudgC. 

Action  by  the  Sunbury  Steam  Ferry  &  Tow-Boat  Company,  suing  for  itself 
as  well  as  for  the  borough  of  Sunbury,  against  George  E.  and  Charles  H.  Grant, 
to  recover  the  penalty  imposed  by  the  act  of  1870,  incorporating  the  plaintifC 
company,  upon  all  persons  pushing,  rowing,  or  towing  any  boat,  raft,  etc.,  for 
hire  or  reward,  over  the  Susquehanna  river,  "to  or  from  any  point  opposite  or 
within  the  limits  of  the  borough  of  Sunbury. "  Judgment  for  defendants,  and 
plaintiff  appeals.  The  portion  of  tlie  charge  relating  to  the  act  of  assembly 
referred  to  in  the  opinion  is  as  follows:  "On  the  5th  day  of  April,  1870,  the 
legislature  created  a  corporation  known  by  the  name  of  the  'Sunbury  Steam 
Ferry  and  Tow-Boat  Company,'  and  gave  them  authority  to  establish  and  main- 
tain a  public  steam  ferry  over  the  Susquehanna  river, — nothing  said  about 
branches  here;  the  words  are,  over  the  *  Susquehanna  river,'  in  Shamokin  dam, 
and  from  and  to  any  and  every  point  along  the  eastern  and  western  shores  of 
the  Susquehanna  river,  within  the  limits  of  the  borough  of  Sunbury, — and  also 
gave  them  power  to  establish  and  erect  suitable  wharves  or  landings  at  any 
convenient  point  on  either  side  of  said  river,  etc.,  etc.,  and  authorized  them  to 
charge  tolls.  There  are  no  words  in  this  section  that  gave  to  this  Sunbury 
Steam  Ferry  and  Tow-Boat  Company  the  exclusive  right  to  do  this  thing.  The 
word  *  exclusive '  is  not  to  be  found  in  the  act  at  all.  But  a  provision  is  made 
to  protect  their  rights  in  the  eighth  section,  and  it  is  expressly  there  enacted 
that  it  is  for  the  purpose  of  protecting  their  rights.  It  reads  in  this  way: 
•  The  said  company  shall  keep  the  said  landings  and  ferry  in  good  condition 
for  the  accommodation  of  the  public,  and  for  the  better  protection  of  the  same,' 
(that  is,  the  better  protection  of  the  landings  and  the  ferry.)  'All  persons,  ex- 
cept the  agents  or  employes  of  said  company,  are  hereby  prohibited  from  push- 
ing, rowing,  or  towing  any  boat,  raft,  float,  ark,  flat,  or  other  vessel,  laden  or 
unladen,  for  pay,  hire,  gift,  or  reward,  over  the  said  Susquehanna  river,  to  or 
from  any  point  opposite  or  within  the  limits  of  the  borough  of  Sunbury.'  It 
then  provides  if  they  so  violate  this  act  they  shall  be  subject  to  a  penalty  of 
twenty  dollars.  The  plaintiffs  allege  in  this  case  that  these  defendants  violated 
this  prohibition,  and  therefore  should  be  subject  to  this  penalty  of  twenty 
dollars.  Now,  what  is  necessary  for  the  plaintiffs  to  show,  to  be  entitled  to 
your  verdict ;  what  sort  of  a  case  must  they  make  out?  There  is  no  doubt  but 
what  this  company  has  been  organized  and  was  in  effective  force  and  opera- 
tion; that  is  not  questioned.  But  they  must  show  to  you  that  these  defend- 
ants did  tow  a  raft  for  pay,  hire,  gift,  or  reward  over  the  Susquehanna  river, 
to  or  from  any  point  opposite  or  within  the  limits  of  the  borough  of  Sunbury. 
Those  are  the  two  things  they  must  establish  before  they  can  recover  in  this 
case,  and  they  must  show  both  of  them;  it  is  not  enough  that  they  establish 
one.  There  is  no  dispute  in  the  evidence  as  to  these  defendants  towing  the 
four  rafts  from  a  point  in  the  west  branch  of  the  Susquehanna  river,  above 


Digitized  by 


Google 


Pa.]  BUNBUBT  STEAM  FEBBY  A  TOW-BOAT  CO.  V.  GRAKT.  707 

the  west  branch  bridge,  down  to  a  point  within  the  borough  of  Sunfoury,  and 
that  word  *  raft  *  is  one  of  the  very  words  used  in  this  section.  Now,  did  they 
do  that  for  pay,  lure,  gift,  or  reward?  Tbere  can  be  but  little  dispute  on  that 
point.  There  undoubtedly  was  an  agreement  whereby  the  defendants  were 
to  be  p:iid  five  dollars  for  this  towing,  and  an  agreement  to  pay  is  just  as  good 
as  a  payment,  and  must  be  consider^  the  same  as  a  payment  for  the  purposes 
of  this  case,  if  I  agree  to  do  a  thing  the  law  presumes  I  will  do  it,  and  so  an 
agreement  to  pay,  so  far  as  this  part  of  the  section  is  concerned,  is  equivalent 
to  payment.  I  think  you  will  have  no  trouble  in  coming  to  the  conclusion 
that  these  parties  did  tow  these  four  rafts  under  an  agreement  that  they  were 
to  be  paid  for  so  doing,  which,  I  say  to  you,  is  equivalent  to  payment.  The 
next  serious  point  in  the  case  is  whether  the  defendants  took  these  rafts  from 
a  point  opposite  the  borough  of  Sunbury.  This  steam-boat  company  is  pro- 
tected in  its  rights  just  to  that  extent;  this  penalty  is  to  be  enforced  for  no 
other  purpose  than  the  purpose  of  protecting  the  rights  of  this  company,  and 
they  must  satisfy  you  that  these  defendants  towed  these  rafts  for  pay,  hire, 
gift,  or  reward,  to  or  from  a  point  opposite  or  within  the  limits  of  the  borough 
of  Sunbury,  Kow,  they  certainly  brought  them  to  a  point  within  the  limits 
of  the  borough  of  Sunbury;  that  is  not  disputed.  But  did  they  bring  them 
from  a  point  within  the  limits  of  the  borough  or  opposite  the  limits  of  the 
borough  of  Sunbury  ?  This  case  is  just  narrowed  down  to  that  question .  The 
witnesses  testified  that  the  eastern  shore  of  the  river  is  the  western  boundary 
limits  of  the  borough  of  Sunbury.  The  defendants  did  not  bring  the  rafts 
from  that  place;  they  brought  them  to  that  place.  Sunbury  does  not  extend 
out  into  the  river  to  any  extent  at  all.  Tlierefore,  to  find  that  these  rafts  were 
brought  here  in  violation  of  this  act  of  assembly,  it  must  be  shown  that  they 
were  brought  from  some  point  opposite  the  borough  of  Sunbury;  the  other 
questions  in  the  case  to  which  I  have  called  your  attention  not  being  disputed. 
How  will  you  ascertain  what  is  •  opposite  the  borough  of  Sunbury,'  as  used  in 
this  act  of  assembly?  Of  course,  taken  literally,  everything  in  this  \,orld  is 
opposite  something  else,  and  if  you  take  this  broad  signification  the  whole 
western  hemisphere  is  opposite  to  the  town  of  Sunbury,  if  you  keep  widening  it 
out;  but  the  act  does  not  mean  that.  It  is  claimed  here  by  the  plaintiffs  that 
the  correct  way  of  ascertaining  what  is  opposite  to  the  limits  of  the  borough 
of  Sunbury  is  by  extending  the  northern  line  across  in  the  direction  in  which 
it  runs,  and  the  southern  line  in  the  direction  in  which  it  runs.  Would  that 
.be  the  correct  way  of  ascertaining  what  is  opposite  this  borough?  The  river 
may  be  a  mile  wide,  or  it  may  be  more.  Suppose  that  the  northern  and  south- 
em  lines  took  an  opposite  direction  from  what  they  do,  when  jou  Have  run 
them  the  distance  of  a  mile  from  the  borough  of  Sunbury  and  gotten  to  the 
other  side,  while  Sunbury  might  be  two  miles  long  on  the  river,  the  shore  on 
the  other  side  would  only  be  half  a  mile,  if  the  exterior  lines  north  and  south 
happened  to  converge, — lean  that  way.  Now,  that  would  not  be  right.  Sup- 
posing, then,  they  go  in  an  opposite  direction,  and  one  of  them  leans  very  fai- 
to  the  south  and  the  other  very  far  to  the  north;  when  you  came  to  the  op- 
posite side  you  would  find  that  you  had  got  a  shore  over  there  ten  miles  long, 
opposite  a  town  two  miles  long.  Now,  would  that  be  right?  As  it  happens, 
in  this  case,  the  northern  line  of  the  borough  of  Sunbury  does  take  a  course 
strongly  bearing  towards  the  north,  and  when  you  follow  the  extension  of 
that  line  a  short  distance  you  find  it  takes  just  about  the  course  of  the  west 
branch  of  the  Susquehanna;  and  if  you  follow  it  far  enough  you  will  get  away 
on  up  the  west  branch  nearly  to  Lewisburg,  or  certainly  a  very  great  di3tance 
up.  Now,  can  it  be  said  that  those  points  up  there  are  opposite  to  Sunbury? 
It  seems  to  me  that,  getting  rid  of  all  this  fine  surveying  and  all  theories, 
there  is  a  very  plain  and  simple  way  to  get  at  what  is  opposite  Sunbury  on  this 
river.  Suppose  you  were  to  move  this  town  straight  across  the  river,  what 
would  you  strike?    That  is  just  what  is  opposite. .  Lay  a.  card  on  the  nug^. 
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coyer  Sanbary  witfa  it,  and  move  it  straigbt  aoroes  the  river;  where  does  it  go? 
That  id  what  is  opposite  Sunbury;  nothing  more,  nothing  less.  So  you  have 
a  plain,  common-sense  understanding  of  what  is  really  opposite  Sunbury;  it 
covers  just  what  Sunbury  does;  it  is  not  too  long,  it  is  not  too  short.  It  seems 
to  me  that  is  what  the  word  •  opposite '  means,  as  used  in  this  statute.  Now, 
gentlemen,  if  you  find  what  is  opposite  in  this  way,  will  you  come  anywhere 
near  this  bridge  across  the  west  branch  of  the  Susquehanna?  When  you  come 
to  look  at  the  maps  you  will  ascertain  that  question  and  see  whether  these 
rafts  that  were  above  thewest  branch  bridge,  in  the  west  branch  of  the  Sus- 
quehanna river,  were  opposite  Sunbury.  If  you  find  they  were,  then  these 
plaintiffs  are  entitled  to  recover,  because  this  was  done  for  pay,  as  we  have 
already  stated,  and,  if  these  rafts  were  brought  from  a  point  opposite  to  Sun* 
bury  to  a  point  in  Sunbury,  then  the  case  is  made  out  and  the  plaintiff  is  en- 
titled to  your  verdict.  But,  if  these  rafts  were  brought  from  a  point  not  op- 
posite to  Sunbury,  then  the  plaintiffs  are  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant." 

flf.  F.  Wolverton,  Wm,  A.  Sober,  and  Geo.  B.  Reimensnydert  for  plaintiff  in 
error.  8.  B.  Boyer^  Lewis  DewarU  and  E,  W.  Greenoughf  for  defendants  in 
error. 

Per  Citbtah.  The  charge  of  the  court  contains  so  full  and  complete  an  ex- 
position of  the  terms  and  meaning  of  the  act  of  assembly  under  which  the 
plaintiff  claims  its  exclusive  right  that  we  deem  It  unnecessary  to  add  any- 
thing, except  to  say  that  we  approve  of  and  concur  in  it.    Judgment  affirmed. 


Black  et  al.  v.  Oblendeb  et  aZ. 
{SfWjprefM  Court  of  PeuTigylmamia,    Ootober  1, 1888.) 
Certiorari  to  court  of  common  pleas,  Lancaster  county. 
W.  D.  Weaver  and  B.  F.  Davis,  for  plaintiffs  in  error.    /•  ffay  Brown  and 
CTias.  T,  Landis,  for  defendants  in  error. 

Per  Curiam.  There  is  nothing  apparent  in  the  records  of  this  case  which 
requires  its  reversal.  What  appears  is  an  attachment  issued  under  the  act  of 
1869,  and,  for  cause  which  was  no  doubt  satisfactory  to  the  court,  that  at- 
tachment was  set  aside.  Doubtless  the  court  had  power  to  do  what  it  did, 
and,  as  the  certiorari  does  not  bring  up  the  evidence,  we  are  unable  to  pass 
judgment  on  the  reasons  by  which  it  was  influenced.  The  judgment  is  af* 
firmed. 

Appeal  of  Brubaker. 

(Supreme  Court  of  FeneyVvania.    Ootober  1, 1888.) 

Wills— Natubb  of  Estatb— Aooumulation  ot  Iktbrbst. 

Under  act  Pa.  April  18,  1853,  providing  that  rents  and  profits  of  property, 
real  or  personal,  shall  not  be  accuinulated  for  a  longer  period  than  the  life  of  the 
grantor  or  testator,  and  21  years  thereafter,  a  bequest  to  the  testator^s  daughter, 
providing  for  the  aooumulation  of  interest  during  the  life  of  her  husband,  the  prin- 
cipal and  interest  to  go  to  her  children  after  her  death,  vests  an  absolute  title  it 
her  after  the  lapse  of  '£1  years  from  the  testator's  death. 

Appeal  from  orphans^  court,  Lancaster  county;  D.  W.  Patterson,  Judge. 

Bule  on  Boland  H.  Brubaker,  administrator  d.  b,  n.  c.  t.  a,  of  Michael 
Bard,  to  pay  over  certain  money  to  Annie  E.  Brubaker.  The  court  below 
rendered  the  opinion,  substantially  as  follows:  Michael  Bard,  late  of  Lan- 
caster county,  died  in  the  year  1865,  having  first  made  his  will,  containing, 
inter  alia^  the  following,  to- wit:  "(7)  I  give  to  my  executors,  in  trust  for  the 
use  of  my  daughter  Annie,  and  her  issue,  the  sum  of  four  thousand  dollars. 
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the  interest  of  which,  at  five  per  cent,  shall  be  annually  added  to  the  prind- 
pal  so  long  as  her  present  husband  shall  live,  unless  her  death  should  sooner 
occur;  but,  in  case  she  became  a  widow,  then  my  executors  shall  annually, 
on  the  first  of  April,  pay  the  interest  of  the  preceding  year  to  her,  and  at  her 
death,  if  she  leaves  issue  or  the  descendants  of  such,  the  principal  sum,  with 
the  accumulated  interest,  shall  be  paid  to  such  issue  or  descendants."  That 
the  said  sum  of  84,000  came  into  the  hands  of  the  said  Roland  H.  Brubaker, 
administrator  as  aforesaid,  and  the  interest  thereon  has  accumulated  in  his 
hands  until  the  said  bequest,  with  its  accumulated  interest,  now  amounts  to 
the  sum  of  $9,271.62.  Annie  £.  Brubaker,  the  cestui  que  trust,  was  bom 
May  22, 1836,  and  the  testator,  Michael  Bard,  died  in  1865,  which  would  show 
her  to  have  been  some  eight  years  over  her  minority  at  the  happening  of  that 
event)  and  that  more  than  twenty-one  years  have  elapsed  since  the  said  testator's 
death;  and  the  act  of  18th  of  April,  1853,  regulating  trusts  for  accumulation, 
makes  it  clear  that  this  trust  accumulation  can  only  be  supported  or  extended 
to  minors.  Washington's  Estate,  75  Pa.  St.  102.  There  are  no  limitations 
over  in  the  bequest  to  Annie  E.  Brubaker  that  are  inconsistent  with  a  fee- 
simple,  as  it  seems  to  us,  if  it  was  a  devise;  nor  the  absolute  titl^  when  a 
bequest  of  personal  property,  as  in  the  present  case.  The  will  of  Michael  Bard 
gives  to  Annie  £.  Brubaker,  his  daughter,  the  petitioner,  an  absolute  title  to 
the  9:^,000,  and  the  accumulations,  as  stated  in  the  petition.  We  are  of  the 
opinion  that  this  disposition  of  the  case  before  us  will  be  found  to  be  sustained 
hy  a  long  list  of  authorities,  among  which  are  the  following:  Williams  v. 
Leech,  28  Pa.  St.  89;  Potts'  Appeal,  30  Pa.  St.  168;  Smith's  Appeal,  23  Fte. 
St,  9;  Ralston  v.  Waln^  (a  deed,)  44  Pa.  St  279;  Kay  v.  Scates,  (a  will,)  37 
Pa.  St.  31;  and  others.  And  now,  this  26th  day  of  April,  1888,  it  is  ordered 
and  decreed  that  Boland  H.  Brubaker,  administrator  d.  6.  n.  c.  t.  a.,  file  his 
account,  in  the  proper  court,  of  the  alleged  trust  property  in  his  hands;  and 
shall  pay  over  to  Annie  E.  Brubaker,  the  petitioner,  the  said  sum  of  $9,271.62, 
being  the  said  bequest  of  $4,000,  with  its  accumulations;  and  further  ordered 
that  the  costs  in  this  case  be  paid  out  of  the  fund  in  the  hands  of  said  Koland 
H.  Brubaker,  as  trustee.  Whereupon  the  administrator  appeals.  Act  Pa. 
April  18,  1853,  provides  that  rents,  issues,  and  profits  of  property,  real  or 
personal,  shall  not  be  accumulated  for  a  longer  period  than  the  life  of  the 
grantor  or  testator  and  21  years  thereafter. 
Bugene  O,  Smith,  for  appellant.    Oeoige  Nauman,  for  appellee. 

Per  CumAM.  The  opinion  of  the  learned  Judge  of  the  court  below  so  well 
disposes  of  the  questions  arising  in  this  case  that  we  deem  it  unnecessary  to 
add  anything  thereto.    Decree  affirmed,  at  costs  of  appellant. 


EBitiGHT  9.  Mineral  Railroad  ft  Mining  Co. 

{Supreme  Court  of  PennsylvaTvia.    October  1, 1888.) 

KsouosNOs— IiTJimiEB  Caused  bt  Wroko-Doer— Question  fob  Jury. 

A  mining  company  ran  loaded  cars  down  a  siding  towards  the  railroad  till 
they  bumped  sllffhtly  against  other  cars  standing  on  the  track.  The  brakes  bad 
been  taken  off  of  the  latter  cars  by  a  wrong-doer,  without  the  knowledge  of  the 
company,  and  they  began  to  move,  increasing  in  speed  till  they  came  in  contact 
with  a  car  on  which  plaintitT  was  at  work,  and  he  was  injured.  SJeld,  that  the 
mining  company  was  not  bound  to  anticipate  the  act  of  the  wrong-doer  and  exam- 
ine such  brakes,  though  there  had  been  previous  acts  of  the  same  kind,  and  that 
whether  the  company  was  negligent  was  propevly  submitted  to  the  juzy. 

Error  to  court  of  common  pleas,  Northumberland  county;  William  M. 

BOGKEFELLEB,  Judge* 

Action  by  James  Ebright  against  the  Mineral  Railroad  &  Mining  Com* 
pany  for  personal  injuries.  Defendant  ran  loaded  cars  down  its  siding  to- 
wards the  railroad  track,  to  be  taken  away  by  the  railroad  company.    They 
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bumped  isljghtly  against  other  cars  standing  on  the  track  from  which  the 
brakes  had  been  taken  by  a  wrong-doer,  without  the  knowledge  of  defend- 
ant. The  latter  cars  were  thus  put  in  motion  and  ran  down  grade  till  they 
came  in  contract  with  a  car  on  which  plaintiff  was  working,  and  he  was  in- 
jured. The  brakes  had  been  taken  off  in  the  same  way  several  times  before, 
and  plaintiff  assigns  for  error  that  the  court  refused  to  charge  that  failure  to 
first  see  that  the  brakes  were  on  was  evidence  of  negligence.  The  other  as- 
signments were  for  the  admission  and  exclusion  of  evidence,  and  for  giving 
and  refusing  instructions  bearing  on  the  question  of  defendant's  negiigence; 
the  court  liolding  that  to  be  a  question  for  the  jury.  Judgment  for  defend- 
ant, and  plaintiff  brings  error. 

George  Hill,  P,  A.  Mahon,  J,  Nevin  Hill,  and  C.  R,  Savidge^  for  plaintiff 
in  error.    /.  B.  Packer  and  W.  H.  M.  Oram^  for  defendant  in  error. 

Pjsb  Curiam.  It  was  undoubtedly  a  question  for  the  jury  to  determine 
whether  or  not  the  accident  on  which  this  suit  was  based  was  caused  by  the 
defendant's  agents.  If  they  were  not  negligent,  if  the  damage  resulted  from 
the  act  of  a  trespasser  of  which  these  agents  had  no  knowledge,  clearly  the 
company  could  not  be  held.  Nor  was  the  defendant  bound  to  anticipate  a 
second  or  third  trespass  on  its  property  because  there  had  been  one,  two,  or 
more  previous  trespasses.  Much  less  had  it  reason  to  suppose  that  it  could  be 
held  liable  for  Injuries  resulting  to  third  persons  from  such  unlawful  acts. 
These  are  propositions  that  are  too  well  settled  for  discussion;  they  were  prop- 
erly disposed  of  in  the  court  below.  None  of  the  exceptions  can  be  sustained. 
In  all  particulars  the  case  was  well  tried,  and  the  verdict  is  sustained  by  the 
evidence.    Judgment  affirmed. 


Farmers'  Mut.  Ins.  Co.  t>.  MYiiiN. 
(Supreme  Covrt  of  Pennsylvcmia,    October  1, 1888.) 

1.  iKsmiAWOis— Mutual  Insurancb  Compaitt— -Mbmbbrshtp. 

The  charter  of  a  mutual  Insuranoe  company  provided  that  **  every  person  who 
shall  become  a  member  of  this  company,  by  effecting  an  insuranoe  therein,  shall, 
before  he  receives  his  policy,  deposit  with  the  treasurer  the  sum  of  25  cents  for 
every  $1,000  worth  of  property  he  shall  have  insured. "  Plaintiff  had  a  policy  of 
insurance  on  bis  barn,  and  subsequently  applied  for  insurance  on  the  contents  of 
the  bam.  Hel4,  that  at  the  time  of  the  latter  application  he  was  a  member, 
within  the  meaning  of  the  charter. 

8.  Samb^-Patment^-Question  fob  Jubt. 

Plaintiff  testified  that  he  paid  the  25  cents,  required  by  the  charter,  to  the  seore- 
twy  of  the  company,  "by  paying  for  the  drinks. "  Held,  that  the  oourt  properly 
left  it  to  the  jury  to  say  whether  there  was  in  fact  a  proper  payment  ox  the 
premium. 

Error  to  court  of  common  pleas,  Lancaster  county. 

The  facts  sufficiently  appear  from  the  following  charge  to  the  Jury  by  the 
court  of  common  pleas:  *^The  plaintiff  in  this  suit,  Mr.  Eli  K.  Mylin,  has 
sued  the  defendant,  the  Farmers'  Mutual  Insurance  Company  of  Lancaster 
County,  for  $I,000,  in  this  action,  the  amount  of  the  insurance  the  plaintiff 
claims  he  had  on  the  contents  of  his  barn.  The  policy  was  first  offered  in 
evidence  and  admitted  by  the  court  to  show  on  its  face  that  the  plaintiff,  Eli 
K.  Mylin,  was  a  member  of  the  defendant  company.  The  execution  and  de- 
livery of  that  policy  is  not  disputed.  It  has  not  been  disputed  that  the  com- 
pany made  assessments  on  the  amount  insured  for  and  appearing  on  the  face 
of  the  said  policy, — ^that  is,  the  first  amount, — being  $1,850.  Then  there 
was  an  additional  sum  added  to  it,  malting  it  $3,575.  At  two  different  times 
on  which  assessments  were  made,  as  well  was  it  assessed  on  the  $1,000,  en- 
tered in  the  policy-book,  provided  you  find  that  the  $1,000  there  relates  to 
this  $1,000  then  insured  for  Mr.  Mylin.  Then  it  is  proved  that  'August  5th« 
1878,' and  the  figures  opposite^  <  $1,000,' is  in  the  hand  writing  of  Mr.  Strohmt 
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the  then  secreti^y.  If  you  believe  the  policy  number  2»611,  the  first  policy 
which  was  issued,  dated  the  14th  of  April,  1677,  for  $1,850,  was  Issued  by 
this  company,  then  the  plaintiff  in  this  suit,  Mr»  Mylin,  was  a  member  of 
this  company  when  he  applied  for  the  Insurance  of  $1,000,  to  cover  the  con- 
tents of  his  barn.  If  you  look  at  section  six  of  the  charter,  you  will  find  that 
before  he  receives  the  policy  he  must  pay  a  premium, — before  he  receives  it, 
not  when  he  applies.  It  reads  thus:  '  Every  person  who  shall  become  a  mem- 
ber of  this  company,  by  effecting  an  insurance  tliereln,  shall,  before  he  re- 
ceives his  policy,  deposit  with  the  treasurer  the  sum  of  twenty-five  cents  for 
every  thousand  dollars'  worth  of  property  he  shall  have  insured.'  It  don't 
say,  when  he  makes  the  contract  with  the  secretary,  but  before  he  receives 
his  policy.  By  that  policy  on  its  face  it  appears  that  two  additional  insurances 
were  made  after  the  date  of  the  original  policy.  Since  then,  October  29, 1877, 
he  adds  one  building,  a  new  frame  bank  barn,  carried  out  and  insured  to  the 
amount  of  $1,725.  That  was  added  to  the  first,  $1,850,  making  $3,575. 
Then  after  that,  on  June  1st,  the  face  of  the  original  policy  would  show  June 
1, 1885,  Mr.  Mylin  gave  for  insurance  a  tobacco  shed,  with  a  cellar,  and  so 
forth;  and  asks  an  insurance  for  that  to  the  amount  of  $700,  making  in  all 
$4,275.  I  can  find  no  authority  for  entering  those  additional  insurances; 
but  if  it  is  recognized  by  the  company,  and  they  are  all  in  the  same  body  under 
the  same  rules  and  law,  of  course  they  will  pay  those  entries  of  insurance  as 
well  as  the  original;  but  I  can  find  nothing  in  their  law  or  charter  or  by-laws 
to  authorize  the  addition  of  insurance  in  this  way,  by  verbal  contracts  of 
insurance,  and  adding  them  to  an  original  policy  under  seal,  and  they  recog- 
nize them.  And  I  would  say  here  further,  on  that  point,  that  one  of  the 
gentlemen  who  were  appraisers  or  directora  testified  that,  as  to  this  additional 
insurance,  which  the  by-laws  and  the  charter  provide  for,  they  do  not  issue 
a  new  policy  for  it.  It  is  not  usual  or  customary  for  the  company  to  issue  a 
policy  for  that.  They  put  it  on  the  face  of  the  policy,  or  enter  it  in  policy 
record,  or  both.  On  the  face  of  that  policy,  it  appears  that  two  additional 
insurances  were  entered  previous  to  anything  having  been  done, — to  any  appli- 
cation having  been  made  for  the  insurance  of  $1,000.  To  effect  an  insurance, 
there  must  be  a  contract.  Was  there  a  contract  here?  You  will  remember 
the  testimony  in  regard  to  the  coming  together  of  the  secretary  of  this  com- 
pany and  Mr.  Mylin,  the  plaintiff  in  this  case.  Was  there  a  contract  there 
for  the  additional  $1,000  insurance  on  the  contents  of  the  barn,  which  was 
recognized  by  the  parties  ?  It  was  alleged  that  two-thirds  of  the  directors 
must  consent  to  something  of  that  kind  before  it  would  be  binding,  and  pay- 
ing into  the  treasury  at  the  rate  of  25  cents  for  each  $1,000  of  property.  Was 
there  a  contract  for  the  $1,000,  on  the  5th  of  August,  1878,  between  the 
plaintiff  and  Mr.  Strohm  ?  That  is  a  question  of  fact  for  you,  to  be  gathered 
from  what  has  been  testified  before  you  from  the  entry  in  the  policy  record, 
as  well  as  the  testimony  in  regard  to  making  the  assessments  upon  that 
$1,000,  added  to  what  is  in  the  policy.  That  you  will  decide.  Your  province 
is  to  find  the  facts,  and  the  facts  arise  out  of  the  testimony,  whether  parol  or 
written.  You  must  find  whether  that  contract  existed  or  not.  Now,  gen- 
tlemen, your  verdict  depends  upon  the  finding  by 'you,  from  the  testimony 
you  have  before  you,  as  to  that  contract,  and  whether  the  25  cents  was 
paid  or  not;  if  there  was  a  receipt  taken  for  it, — and  they  dispute  it.  Mr. 
Mylin  testified  he  took  a  receipt.  He  is  certain  of  that,  but  he  was  not 
certain  that  he  paid  it  in  cash  down,  but  he  paid  it  in  the  way  mentioned. 
[Paid  for  the  drinks.]  If  the  secretary  chose  to  take  the  pay  in  that  way, 
and  he  acknowledged  that  it  was  25  cents,  would  not  he  be  bound  to  pay 
it  into  the  treasury  of  the  company?  And  would  you  believe  he  would  not 
have  done  what  any  honest  man  would  have  done, —  account  for  it?  I 
wouldn't,  and  I  knew  the  old  gentleman  for  a  life-time.  He  was  in  public 
life  a  great  deal  when  he  was  a  middle-aged  man,  and  he  had  a  reputation  for 
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honesty  and  integrity  among  all  persons*  Now,  if  he  acknowledged  that  he 
got  25  cents  in  that  way,  and  gave  a  receipt  for  it,  has  the  company  or  any 
other  party  a  right  to  dispute  it?    You  will  judge  of  that.  *' 

There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant  brings  error; 
assigning,  inter  oZ^a,  the  ref asal  of  the  court  to  give  defendants  fourth,  fifth, 
and  sixth  points,  as  follows:  "(4)  That,  as  the  plaintiff  had  not  complied 
with  the  sixth  section  of  the  charter  of  this  company  by  depositing  with  the 
treasurer  or  any  other  officer  of  the  company  the  sum  of  twenty-five  cents 
for  the  thousand  dollars^  worth  of  property  claimed  by  him  to  be  insured, 
there  was  no  contract  of  insurance,  and  this  action  cannot  be  maintained. 
By  t?ie  Court,  We  deny  that  point.  As  we  have  stated,  taking  it  altogether, 
it  is  for  you  to  decide.  It  is  your  province  to  find  the  facts.  It  is  for  you  to 
decide  the  question  of  contract  and  the  payment  of  25  cents.  (5)  That,  as 
the  first  section  of  the  by-laws  of  the  company  defendant  requires  the  con- 
sent of  the  majority  of  the  directors,  and  the  payment  into  the  treasury  of 
twenty-five  cents  on  each  one  thousand  dollara  worth  of  property  insured,  to 
entitle  him  [[the  plaintiff]  to  become  a  member,  as  a  condition  precedent  to 
the  completion  of  the  contract  of  insurance  in  question,  and  as  such  consent 
was  not  given,  and  no  payment  of  such  membership  fee  had  been  made,  this 
action  cannot  be  sustained.  By  the  Court.  We  must  deny  that  point  as  a 
whole.  In  the  opinion  of  the  court,  he  was  a  member  before  he  applied  for 
the  additional  $1,000  insunince,  if  you  believe  this  policy  was  issued,  because 
it  cannot  issue  till  he  had  paid  the  25  cents.  (6)  The  plaintiff  was  not  a  mem- 
ber of  the  company,  as  to  the  alleged  one  thousand  dollars  on  the  contents  of 
his  barn,  unless  he  complied  with  section  six  of  the  chaiter,  and  section  first 
of  the  by-laws,  by  paying  the  premium  of  25  cents  to  the  company,  the  same 
as  for  a  new  insurance.  .By  the  Court.  Now,  let  us  see  what  that  is:  that 
■every  person  who  shall  become  a  member  of  this  company,  by  effecting  in- 
aurance  therein,  shall,  before  he  receives  his  policy,  deposit  witli  the  treasurer 
the  sum  of  twenty-five  cents  for  every  thousand  dollars'  worth  of  property  he 
shall  have  insured,  for  the  purpose  of  defraying  such  incidental  charges  as 
shall  be  necessary  for  transacting  the  business  of  said  company.'  Now,  the 
testimony  is  that  it  does  not  issue  policies  for  these  additional  insurances 
at  all;  so  that  section  sixth  does  not  apply  to  that  at  all.  Now,  what  is- 
section  first  of  tlie  by-laws?  It  reads  thus:  *  Any  person  having  the  consent 
of  the  majority  of  the  directors,  and  paying  into  the  treasury  at  the  rate  of 
twenty-five  cents  on  each  one  thousand  dollars'  worth  of  property  insured,  and 
otherwise  complying  with  its  requisitions,  may  become  a  member  of  this  com- 
pany.' That  is  the  first  section  of  the  by-laws.  Now,  if  we  look  at  it  right, 
and  say  he  was  a  member  when  he  paid  it,  and  it  being  a  mutual  company, 
then  we  must  answer  this  point  in  the  negative,  as  a  wbole.'* 

ff.  C.  Brabaher  and  A.  O.  Newpher*  for  plaintiff  in  error.  H.  M.  North 
and  W*  M.  Franklirif  for  defendant  In  error. 

Feb  Curiam.  An  examination  of  this  case  satisfies  us  that  none  of  the 
assignments  of  error  can  be  sustained;  hence  we 'concur  in  the  judgment  of 
the  court  below*    Judgment  affirmed. 


Okbenough  et  aX.  v.  Eiohholtz  et  aL 
{Supreme  Covfft  of  PenneyVvaniau    October  1,  ISSS.) 

FBAtms.  Statutb  of— Pbomibe  to  Pat  Debt  of  Another. 

Plaintiffs  were  employed  by  defendants,  acting  as  attorneys  for  a  third  person, 
to  print  a  paper  book,  when  the  work  was  partly  done,  aocordine  to  tbe  teetlmosy 
of  one  of  the  plaintiffs,  there  was  trouble  about  their  pay,  and  they  refused  to  go 
on,  whereupon  defendants  promised  that  if  they  would  complete  the  printing  ae- 
f endants  would  see  that  they  got  their  pay.    Defendants  denied  that  mey  assumed 
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any  personal  llabilltj.  JBeZd^tbat  if  plaintiits'  testimony  was  believed  bv  ,tbe  jury 
there  was  an  original  undertaking  by-  defendants  to  pay  for  the  woiftr,  aaa  the  6tat> 
nte  of  frauds  did  not  apply.i 

Error  to  court  of  common  pleas,  Northumberland  connty;  Wii«lxaii  M. 
BocEEFELLER,  Judge. 

The  facts  of  this  case  sufficiently  appear  from  the  following  portions  of  the 
court's  charge  to  the  jury:  .''Tliis  is  an  action  brought  by  J.  E.  Eichholtz 
.and  D.  L.  Sollenberger,  lately  doing  business  under  the  firm  namojof  J.  E. 
Eichholtz  &  Co.,  plaintiffs,  vs.  E.  W.  Greenougii  and  George  B.  Kenn«  defend- 
ants, in  which  the  plaintiffs  seek  to  recover  for  work  s^d  labor  performed  by 
them  for  the  defendants  at  their  Instance  and  request.  It  seems  that  in  1878 
or  1879  John  O'Neil  and  Peter  McM^tnus  were  prosecutt'd  in  this  eoui*t  for  the 
crime  of  murder.  After  their  conviction  the  defendants  came  to  the  conclu- 
sion to  remove  the  case  to  the  supreme  court  of  this  state.  That  necessitated 
the  printing  of  paper  books  of  the  proceedings  of  the  court  below,  containing 
the  evidence,  cliarge  of  the  court,  etc.  These  books  are  generally  printed 
from  manuscripts  furnished  by  counsel  of  the  party  removing  the  same  to  the 
supreme  court.  But  counsel  do  not,  in  making  up  manuscripts  and  taking 
them  to  the  printers,  make  themselves  personally  liable  for  the  payment  of 
the  books,  but  are  simply  treated  as  agents ;  the  party  alone  being  liable,  un- 
less there  is  some  special  contract  or  agreement  on  the  part  of  counsel  that 
they  are  to  be  personally  liable,  and  in  consideration  of  such  promise  the  work 
is  done.  Yon  have  heard  the  evidence  in  this  case  as  to  how  the  work  was 
originally  commenced.  Gen.  John  K.  Clement  was  ot. counsel,  with  the  two 
defendants  in  this  case,  and  it  seems  that  he  went  to  the  plaintiffs,  who  were 
printer8,'and  employed  them  to  do  the  work.  Just  what  the  contract  was 
with  Gen.  Clement  is  not, perhaps,  material  in  this  case;  it  is  enough  to  know 
tliat  the  books  were  taken  to  the  plaintiffs,  and  that  they  a^e«'d  to  go  on  and 
print  them  under  certain  terms.  Now,  it  is  alleged  on  the  part  of  the  plain- 
tiffs that  after  they  had  progressed  to  a  considerable  extent  in  the  printing  of 
these  paper  books,  that  the  money  that  they  were  promised  for  the  work  was 
not  forthcoming;  and  they  were  fearful  that  if  they  went  on  and  printed  the 
books  and  delivered  them  they  would  never  receive  their  pay.  They  then  re- 
fused to  go  on  further  with  their  work.  Then  they  allege  that  E.  W.  Green* 
ough  and  George  B.  Renn,  the  defendants  in  this,  came  to  them  and  agreed 
that  if  they  would  go  on  and  complete  the  work,  so  that  they  would  have  the 
paper  books  before  the  supreme  court  at  the  time  of  the  argument,  that  they 
would  see  that  they  were  paid  for.  It  is  alleged  that  they,  [the  defendants] 
agreed  in  consideration  of  the  finishing  of  the  work  that  they  would  become 
personally  responsible  and  see  that  the  plaintiffs  were  paid.  Now,  I  do  not 
know  of  any  law  that  would  prohibit  the  parties  from  making  arrangements 
or  contracts  of  this  kind  tliat  would  be  binding.  [Here  the  court  referred  to 
the  statute  of  frauds.]  Now,  if  the  work  in  question  was  done  and  completed 
under  the  origimil  contract  made  with  Gen.  Clement,  and  Mr.  Greenougii  and 
Mr.  Henn  simply  promised  or  agreed  to  be  responsible  for  the  payment  of  the 
contract  price,  that  is,  to  answer  for  the  debt  or  default  of  Gen.  Clement  or 
McManus  or  0*Neil,  the  defendants  would  not  be  liable,  because  the  promise 
was  not  put  in  writing.  *  *  *  Now,  gentlemen  of  the  jury,  there  is  a 
question  of  fact  in  this  case  which  must  be  determined  by  you  from  the  testi- 
mony. The  evidence  is  contradictory,  and  in  cases  of  this  kind  the  jury  must 
endeavor  to  ascertain  the  facts.  *  *  *  As  I  understand  the  case,  the 
plaintiffs  allege  that  the  work  for  which  they  claim  in  this  action  was  not  done 

^Bespecting  promises  within  the  statute  of  frauds,  as  being  promises  to  answer  fov 
the  debt  of  another,  see  Stewart  v.  Jerome,  (Mich.)  88  N.  W.  jElep.  605,  and  note;  Helt 
▼.  Smitli^  (Iowa,)  8d  N.  W.  Bep.  81,  and  note:  Leake  v.  BaU,  (Ind.)  17  1H.  £.  Bep.  91& 
and  note;  Bodgera  ▼.  Hardware  Co.,  (Neb.)  89  N.  W.  Bep.  84,  and  note. 
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under  the  contract  originally  made  with  Gen.  Clement.  They  admit  that  a 
contract  was  made  originally  with  him  for  the  doing  of  this  work,  but,  as  I 
have  already  remarked,  after  they  had  partly  completed  the  work  they  came 
to  the  conclusion,  for  some  reason,  that  they  would  not  finish  it.  Ton  heard 
their  testimony  upon  that  subject,  and  it  was  doubtless  because  they  were 
fearful  th^y  would  never  get  their  pay.  They  allege  they  were  not  paid  up 
to  the  time  they  made  the  subsequent  contract,  in  accordance  with  the  orig- 
inal agreement,  and  that  the  work  was  finished,  not  under  the  contract  with 
Gen.  Clement,  but  under  a  new  agreement  made  between  them  and  Mr.' 
Greenough  and  Mr.  lienn,  the  two  defendants  in  this  case.  So  that  you  see 
it  is  not  a  case  of  a  promise  by  one  person  to  answer  for  the  debt  or  default  of 
another,  and,  if  you  find  the  facts  as  state^l,  then  the  case  would  not  be  within 
the  act  of  assembly  which  I  have  just  read.  Parties  may  make  their  own  con- 
tracts upon  a  suflicient  consideration  by  which  they  may  bind  themselves  to 
pay  for  work  and  labor  performed  for  themselves,  and  such  conti*act  need 
not  be  in  writing.  Here  I  will  refer  you  to  what  was  substantially  stated  by 
Mr.  Eichboltz.  It  seems  that  it  was  alleged  at  the  time  the  work  was  stopped 
that  there  were  some  $16  in  the  hands  of  Gen.  Clement  that  had  been  collected 
from  some  parties  for  the  purpose  of  defraying  the  expenses  of  the  work  al- 
ready referred  to.  Mr.  Eichboltz  said .  •  While  the  firm  of  Eichholtz  &  Co. 
was  still  in  existence  Gen.  Clement  came  to  us  rather  late.  It  was  only  a  few 
weeks  to  do  such  a  big  job,  and  I  did  not  care  about  it,  but  we  made  a  bar- 
gain. He  guarantied  that  we  would  be  paid,  and  we  went  ahead  on  it.  Then 
we  were  paid  some  money,  on  account,  at  different  times.  TheniJollenberger 
went  for  some  more  money,  and  there  wasn't  any  forthcoming.  We  were  un- 
der heavy  expense,  and  we  just  stopped  until  Benn  and  Greenough  came  in 
the  office  and  said  if  we  would  get  816  more  out  of  Gen.  Clement  that  they 
would  see  that  we  got  the  balance  of  tlie  money.  We  said  that  would  be  a  baiv 
gain.  We  got  that  money  from  Gen.  Clement,  and  we  went  on  with  the  book 
then,  and  finished  it  on  that  guaranty.'  Then  he  said  if  the  defendants, 
Greenough  and  Benn,  had  not  called  upon  them  that  they  would  not  have 
completed  the  work.  Then,  on  cross-examination  by  Mr.  Greenough,  Mr. 
Eichholtz  said:  *  Questian.  What  were  the  words  of  the  guaranty?  Ansioer. 
You  and  Mr.  Renn  came  in  together.  Benn  and  I  did  the  talking,  and  of  course 
he  said  that  if  we  would  get  816  more  from  the  general  we  should  go  ahead, 
and  you  would  see  it  paid.'  It  is  important  that  you  should  recollect  the  tes- 
timony in  determining  whether  there  was  a  joint  agreement  on  the  part  of 
Greenough  and  Kenn:  It  seems  that  Mr.  lienn  did  the  talking,  and  Mr.  Eich- 
holtz goes  on  to  say,  in  answer  to  a  question  put  by  Mr.  Greenough  on  the 
trial:  'Benn  said  we  should  go  ahead  and  you  would  see  it  paid.  I  looked 
at  you  [meaning  Mr.  Greenough,  as  I  understand  it.]  I  do  not  remember 
the  exact  language,  but  you  [meaning  Mr.  Greenough,  as  I  understand  it] 
nodded  and  acquiesced.'  Then  the  question  was  put:  *  How  long  did  he  say 
you  should  goahead?  Answer.  Finish  the  book,  of  course;  I  am  sure  of  tiiat; 
I  do  not  recollect  of  you  or  Benn  saying  anything  more  about  where  the  money 
was  to  come  from.'  Now,  this  is  substantially  Mr.  Eichholtz's  testimony, 
but  you  will  recollect  all  he  said,  both  on  his  examination  in  chief  and  cross- 
examination.  Mr.  Eichboltz  then  testified  that  they  went  on  and  finished  the 
book,  and  they  were  sent  to  Harrisburg,  where  the  supreme  court  was  sitting 
at  that  time.  That,  you  will  recollect,  ^-as  about  June,  1879,  and  Mr.  Eich- 
holtz states  that  after  finishing  the  books,  and  allowing  all  credits,  tliat  the 
balance  due  is  the  sum  of  870.80.  If  the  plaintiffs  are  entitled  to  recover  it 
would  be  for  the  amount  due,  together  with  interest  from  the  time  this  suit 
was  brought. 
"Now,  gentlemen  of  the  jury,  in  order  to  determine  whether  the  defendants 
'  are  liable  or  not,  you  should  carefully  consider  the  testimony  on  the  part  of 
the  defendants.    The  principal  testimony  is  that  of  Mr.  Greenough,  whom  you 
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heard  state  on  the  witness  stand  that  he  never  made  any  promise,  either  by 
himself,  or  in  connection  with  Mr.  lienn«  to  become  personally  liable  to  the 
plaintiffs  in  the  case,  for  the  work  of  printing  and  finishing  the  paper  book,- 
as  alleged  by  them.  Mr.  Greenough  said,  when  on  the  stand,  that  he  did  not 
know  what  the  arrangement  was  as  made  by  counsel,  or  what  the  bargain  was. 
He  wa^  not  present,  and,  so  far  as  he  himself  was  concerned,  no  bargain  was 
made  whatever.  He  does  not  know  on  how  many  occasions,  perhaps  on  sev- 
eral, when  probably  both  Eichholtz  and  Sollenberger  were  by,  he  told  them 
there  was  difficulty  in  raising  the  money  in  the  coal  regions.  He  then  said: 
*  It  was  after  the  strikes  and  troubles  of  1877  and  1878,  and  the  money  was 
raised  by  the  female  portion  of  the  families.  "The  statement  in  regard  to  the 
stoppage  of  the  work  on  the  book  was  entirely  correct.  The  work  was  stopped, 
and  it  was  intimated  that  they  would  not  go  on  unless  they  got  the  money. 
It  was  through  that  that  the  convei-sations  were  had,  and  it  was  In  that  way 
they  were  told  by  me  that  the  money  was  btang  raised  by  the  members  of  the 
families,  and  in  what  way  they  told  us  it  was  being  raised.  We  knew  noth- 
ing about  their  means  of  raising  it,  except  that  Mr.  Benn  and  I  prepared  a 
subscription  paper,  to  be  passed  around  in  Sunbury.  That  subscription  paper 
was  to  be  put  in  the  hands  of  Mr.  Renn.  I  do  not  know  what  money  was 
raised  upon  it,  nor  what  he  did  with  the  money,  but  it  was  to  be  applied  to 
the  payment  of  the  expenses  of  this  case.*  Mr.  Greenough  then  goes  on  to 
say  that  he  told  the  plaintiffs  that  whatever  money  came  into  his  hands  from 
any  source  would  be  paid  over  to  them  entire;  that  there  would  be  no  deduc- 
tions made;  that  there  was  a  small  sum,  $24  or  $25,  came  into  his  hands,  which 
was  paid  at  the  oflSce  of  this  company,  plaintiffs.  Then  he  was  asked  the 
question:  *  Did  you  direct  them  to  go  on  with  the  work?  Ansioer,  It  was  just 
in  this  way:  There  was  some  $16  or  $17  in  the  hands  of  Gen.  Clement,  as  we 
understood,  and  we  said  to  some  member  of  that  firm  that  they  should  go  on 
and  get  that  money,  and  that  they  should  not  go  on  until  they  got  that  money. 
We  learned  then  that  they  had  secured  that  sum,  and  it  was  then  I  told  them, 
or  Benn  told  them,  that  there  were  to  be  benefit  entertainments  given  in  the 
coal  regions  for  these  men,  and  the  money  was  to  be  sent  down  to  Sunbury. 
We  also  said  we  had  written  letters  and  notified  both  parties,  friends  of  both 
the  defendants,  that  they  should  pay  the  money  over  to  Benn  or  myself,  and 
we  said  then  that  whatever  money  came  into  our  hands  should  be  paid  over 
entirely;  that  we  were  making  no  charge  for  our  services,  and  would  make  no 
deduction  on  that  account.  And,  if  they  considered  that  would  warrant  their 
going  on  [meaning  the  subscriptions,  as'l  understand  it]  on  the  chance  of  get- 
ting the  money  from  these  parties  in  that  way,  they  should  go  ahead ;  if  they 
did  not,  they  should  quit.  Q.  Did  you,  in  connection  with  George  B.  Benn, 
at  any  time  make  any  contract  with  them  ?  A.  1  made  no  other  contract  with 
them  except  as  attorney  for  these  parties.  As  to  the  statement  made  by  the 
plaintiffs  that  tjiere  was  an  individual  agreement  on  my  part,  or  upon  the  part 
of  Benn  and  myself  together,  they  are  mistaken.  Whether  Benn  made  any 
guaranty,  himself,  or  whether  Gen.  Clement  did,  I  don't  know;  they  did  not 
in  my  presence.  Q.  Your  agreement  was  then  that  you  would  turn  over  all 
money  so  collected  by  you  on  that  account?  A.  That  is  the  promise  I  made, 
and  that  I  understood  Mr.  Benn  to  make  when  he  was  present  with  me. 
Whether  he  ever  said  any  more  or  any  less  than  that  I  don't  know.  The  only 
sum  of  money  that  came  into  my  hands  in  connection  with  these  cases  was 
the  sum  I  have  just  mentioned,  $24  or  $25.  That  came  into  my  hands,  I  be- 
lieve, after  the  payment  to  Sollenberger  of  the  $16  or  $17  he  got  from  Gen. 
Clement.    I  paid  that  sum  over  entire." 

There  was  a  verdict  and  judgment  for  plaintiffs,  and  defendants  bring  error. 

/.  Ifevin  Hill  and  E,  W,  Greenough,  for  plaintiffs  in  error.    Q.  B.  ReimeU' 
snyder  and  Wm,A.  Sober,  for  defendants  in  jdiTor. 
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Per  Cttrtam,  This  was  a  case  for  the  Jury,  and  was  submitted  to  that  body 
by  the  court  under  a  full  and  careful  charge.  In  the  face  of  the  testimony  of 
Eichholtz,  It  is  folly  to  urge  that  there  was  not  an  original  undertaking  on 
part  of  the  defendants  to  pay  for  the  paper  book.  If  his  testimony  was  be- 
lieved,  as  It  seems  to  have  been,  tlie  work  was  finished  on  the  credit  of  thede* 
fendants,  and  the  undertaking  was  not  to  pay  the  debt  of  another^  for  without 
their  promise  the  work  would  never  have  been  performed. 


HoAB  et  ah  V.  Lbaman  et  aZ^ 
•    (S%ipreme  Covnt  of  PennsylmanicL,    October  1, 1SS8.) 
Appbai/— BwiBw— Habmi/Isss  ISbbob. 

Where  the  weight  of  evidence  on  the  issue  of  testamentary  capacity  is  decidedly 
in  favor  of  the  will,  the  verdict  sustaining  it  will  not  be  disturbed  by  the  supreme 
court  on  account  of  errors  in  the  rejection  or  admission  of  evidence,  unless  the  court 
is  clearly  satisfied  that  such  errors  materially  affected  the  result  and  misled  the  Jury. 

Error  to  court  of  common  pleas,  Lancaster  county;  J*  B.  Livingston, 
Judge. 

This  was  an  issue  directed  by  the  orphans'  court  of  Lancaster  county  to  try 
the  validity  of  a  certain  writing  purporting  to  be  the  last  will  and  testament 
of  John  B.  Hoar,  deceased.  The  principal  defense  to  the  will  was  that  the 
testator  had  not  sufficient  mental  capacity  to  make  it.  The  evid(*nce  was 
conflicting,  but  the  jury  found  for  the  plaintiffs,  and  defendants  bring  error. 
Sixteen  errors  are  assigned,  nearly  all  relating  to  the  admission  and  exclusion 
of  evidence.  Owing  to  their  length,  and  the  ground  upon  which  the  decision 
is  based,  they  are  omitted. 

D.  G,  Eshlemant  Z,  iSvwpe,  and  B,  F.  EaMeman,  for  plaintiffs  in  error* 
Zr.  if.  Norths  A.  C\  Hemoehl,  and  C.  L  Landis^  for  defendants  in  error. 

Pkb  Cubiam.  An  examination  of  this  case  exhibits  nothing  that  was  even 
technically  wrong  in  its  trial  and  disposition  in  the  court  below.  If,  however, 
there  were  such  error,  we  would  not  on  that  account  reverse,  unless  we  were 
clearly  satisfied  that  it  materially  affected  the  result  and  led  the  jury  to  a 
wrong  conclusion.  The  weight  of  the  evidence  is  very  decidedly  in  favor  of 
John  B.  Hoar's  testamentary  capacity,  and  we  would  be  unwilling  to  disturb 
a  sound  and  righteous  verdict,  even  on  exceptions  muph  less  dubious  than 
those  before  us.    The  judgment  is  affirmed. 


Kttrtz  et  al,  o.  Haines. 
{Su^eme  Covert  of  PennsyVvcmUu    October  1, 1888.) 

1.  EvmBHGB— DBCLABATI02Y8  OF  DEFSKDANT. 

In  an  action  for  wages  of  plaintiff,  who  was  formerly  employed  on  a  farm,  and 
continued  to  work  there  after  defendant  purchased,  declarations  relating  to  plain- 
tiff's  employment,  made  by  defendant  in  the  absence  of  plaintiff  and  not  conveyed 
to  him,  are  not  admissible  in  evidence. 

2.  APPBAI/---REVIBW— Instbuotions  not  Asked  fob. 

Failure  to  charge  on  particular  testimony  wiU  not  be  con^ered  on  appeal,  where 
no  such  charge  was  requested. 
8.  Same— AssiQNMBNT  of  Ebbobs— Insuffioienot. 

An  assignment  of  error  in  the  following  form,  ^the  court  erred  in  their  answers 
to  defendants*  several  points,  and  in  not  ai&rming  without  qualification  ihrst,  sec- 
ond, third,  and  fifth  points,  **  will  not  be  considered,  as  not  being  framed  according 
to  rule. 

Error  to  court  of  common  pleas,  Lancaster  county* 

Henry  Kurtz,  one  of  the  defendants,  owned  a  farm  on  which  plaintiff  was 
working,  and,  becoming  involved,  the  farm  was  sold  by  sheriff's  sale,  and  his 
wife,  the  other  defendant,  became  the  purchaser.    Plaintiff  went  on  working 
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on  the  farm  sis  before,  and  brings  this  suit  to  recover  for  work  from  the  time 
of  the  sheriff's  saie*  Defendants'  son,  Samnel  Kurtz,  as  a  witness,  was  asked 
by  defendants'  counsel  to  state  what  Mrs.  Kurtz  said  to  her  liusband  in  the 
witness'  presence  about  plaintiff  being  employed  on  the  farm  after  the  sale. 
The  testimony  was  disallowed.  Amonjg  the  speciflcatlons  of  error  were  the 
following:  The  court  erred  in  their  general  charge  and  comments  on  the 
facts  and  testimony,  by  altogether  Ignoring  the  testimony  o^f  Henry  Knrtz,  the 
husband  and  principal  witness,  who  testified  positively  that  he  hired  the  plain- 
tiff and  earned  on  the  farm  for  himself.  The  court  erred  in  their  answers 
to  defendants'  several  points,  and  in  not  affirming  without  qualification  first, 
second,  third,  and  fifth  points.  Judgment  was  for  plaintiff,  and  defendants 
app€»Alk 
8.  F,  Bbp,  for  plaintiffs  in  error.    J.  ffay  Brctim,  for  defendants  in  error. 

Fbb  CiTRiAM.  There  is  nothing  in  the  defendants'  assignments  of  error 
which  would  wafrant  us  in  reversing  tho  judgment  of  the  court  below. 

1.  The  declarations  of  Mrs.  Kurtz  in  the  absence  of  the  plaintiff,  and  not 
conveyed  to  him,  were  not  admissible,  and  the  offer  was  properly  ruled  out. 

2.  If  the  defendants  desired  the  court  to  charge  specially  on  the  testimony 
of  Henry  Kurtz,  attention  should  have  been  called  to  it  by  a  point. 

8.  We  have  carefully  gone  over  all  the  testimony  which  is  to  be  fbund  in 
the  paper  book,  and  discover  nothing  by  which  a  dispute  could  be  raised  a9  to 
the  time  the  plaintiff  worked  on  the  defendants'  farm. 

4.  This  assignment  is  not  according  to  rule;  hence  we  decline  its  consideni 
tion.    Judgment  affii*med. 

(122  Pa,  Bt  78) 

KjTUt  et  dl.  9.  BowsN  et  oj. 
(Supreme  Ctrwrt  of  PennsyVocmicu    October  1, 1888.) 

iNJCNorroH— WRONoruL  Issub— Action  on  Bond. 

An  injnnciion  against  waste  in  ejeottnetit  for  lands  of  Which  defendants  are  not 
in  possession  and  to  wlilch  they  iay  no  claim,  and  wMch  are  not  mislocated  in  the 
writ,  does  not  injure  defendants,  and  they  cannot  sue  on  the  bond,  though  the  affl- 
davit  by  mistake  aUeees  that  thev  are  committing  waste  thereon,  and  though  by 
reason  of  the  injunction  they  refrain  from  cutting  timber  upon  another  tract  to 
which  plaintiffs  make  no  claim. 

Error  to  court  of  common  pleas,  Snyder  county. 

A,  H.  Dill  and  8.  P.  WolverUmp  for  plaintiffs  in  error.  Qharles  8p  Wolftt 
A,  C,  Simpson f  and  F,  8,  8impifon,  for  defendants  in  error. 

(tOkdon,  0.  J.  The  following  is  the  history  of  this  case,  as  we  find  It  in 
the  charge  of  the  learned  Judge  of  the  court  below:  The  action  is  debt, 
brought  for  the  recovery  of  damages  on  an  alleged  breach  of  the  conditions  of 
an  estrepement  bond  executed  by  the  defendants  April  7, 1884.  This  bond  orig* 
inated  in  the  manner  following:  Three  of  the  defendants  in  this,  suit,  Eulp, 
Williams,  and  McConnCel],  at  the  date  above  mentioned,  brought  an  action  of 
ejectment  against  the  present  plaintiffs,  Bowens  and  Kline,  for  the  recovery 
of  the  possession  of  a  certain  tract  of  land  in  the  writ  specifically  described, 
and  which  was  warranted  to  James  Hepburn,  July  16,  1793.  The  estrepe- 
ment was  issued  under  the  second  section  of  the  act  of  April  2, 1808,  for  the 
purpose  of  preventing  waste  on  the  land  described  in  the  writ,  and  the  bond 
was  executed  tn  accordance  with  the  directions  of  the  act  of  the  11th  of  April, 
1862.  On  the  25th  of  March,  1885,  the  plaintiffs  in  this  ejectment  suffered  a 
ncmsuit,  and  thereupon  the  present  action  was  brought  upon  the.  estrepement 
bond.  Now,  of  course,  it  lay  upon  the  plaintiffs  to  show  that  they  were  in- 
jured in  consequence  of  the  execution  of  the  writ  of  estrepement,  so  that  the 
very  first  question  is,  have  they  sudceeded  in  showing  that  they  were  at  all 
damaged  by  this  action  of  the  defendants?    TVe  may  here  pause  to  emphasize 
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the  fact  that  this  writ  could,  under  the  act  of  1803.  restrain  waste  only  on  the 
James  Hepburn  tract,  and  that  it  neither  did  nor  could  prevent  the  defend- 
ant.,from  (operating  on  any  other  tract.  But  the  defendants  in  the  eject- 
ment, plaintiflfs  here,  were  not  in  possession  of  the  Hepburn  tract;  never  put 
a  foot  on  it,  and  never  struck  an  axe  into  its  timber;  in  fine,  they  never  pro- 
fessed to  have  right  in  or  possession  of  it.  Their  operations  were  conducted 
on  the  BQwersox,  a  tract  adjoining  the  Hepburn  on  tlie  south,  to  which  the 
defendants  in  the  case  in  hand  had  no  pretense  of  claim,  nor  the  slightest  dis- 
position to  interfere  with  the  plaintiffs'  work  thereon.  All  this  was  well 
known  to  the  plaintiffs,  for,  if  we  are  to  believe  the  testimony  of  Samuel 
Bowen,  they  made  an  examination  of  the  lines  before  they  commenced  work 
under  their  Bowersoz  agreement.  How,  then,  were  they  injured  by  the  es- 
trepement?  And  why  did  they  quit  operation  on  the  Bowersoz  tract  when 
they  were  only  enjoined  to  commit  no  waste  on  the  Hepburn?  The  answer 
of  the  learned  Judge  to  the  interrogatories  is  not  as  dear  as  might  be  desired. 
**The  plaintiffs,"  says  he,  " in  the  estrepement,  having  brought  their  action 
against  the  defendants  for  that  survey,"  i.  e.,  the  James  Hepburn,  "they  de- 
clared of  record  that  they, "  the  defendants,  "  were  in  possession  of  the  same 
according  to  the  metes  and  bounds  set  out  in  the  writ.  The  affidavit  on  which 
the  estrepement  is  granted  declares  that  the  present  plaintiffs  had  cut  and 
were  still  cutting  timber  and  committing  waste  on  the  James  Hepburn  sur- 
vey. "We  charge  you  that  this  constitutes  an  estoppel  in  law,  and  that  the  de- 
fendants here  cannot  defeat  the  claim  of  the  plaintiffs  by  evidence  that  the 
James  Hepburn  survey  was  not  located  where  they  said  it  was  in  the  action 
of  ejectment,  or  that  the  plaintiffs  were  not  in  possession  at  the  time  the  eject- 
ment was. brought,  and  were  not  restrained  from  taking  the  lumber  therefrom 
by  the  writ  of  estrepement."  We  are  obliged  to  take  exception  to  what  is 
here  said  by  the  learned  president  of  the  common  pleas,  notwithstanding  the 
many  instances  which  he  has  heretofore  given  us  of  his  clearness  and  legal 
precision,  for  the  following  reasons:  In  the  first  place,  the  service  of  the  writ 
of  ejectment  raised  a  w^tgIj  prima  facie  legal  presumption  that  the  defend- 
ants were  in  possession  of  the  land  described  in  it,  but  which  conclusively 
bound  no  one.  In  the  second  place,  it  is  conceded  that  the  allegation  in  the 
estrepement  affidavit  that  the  defendants  had  cut  and  were  cutting  timber  on 
the  James  Hepburn  tract  was  a  mistake,  and  could  not,  therefore,  affect  those 
defendants.  Finally:  It  is  not  alleged  that  the  writ  mislocated  the  Hepburn 
survey,  or  that  the  present  defendants  or  any  one  else  ever  attempted  to  show 
that  that  tract  was  not  in  fact  situated  as  described  in  the  writ.  Truly,  had 
the  defendants  in  their  ejectment  so  described  their  claim  as  to  cover  the 
Bowersox  survey,  the  case  would  have  been  different;  then  might  they  have 
been  estopped  had  they  in  this  suit  attempted  to  locate  it  elsewhere.  But 
iis  they  did  nothing  of  the  kind,  and  as  they  did  not  in  any  manner  inter- 
fere with  that  survey,  we  cannot  see  how  they  can  be  estopped  from  show- 
ing the  truth,  or  of  taking  advantage  of  the  truth  when  shown  by  the  plain- 
tiffs. The  only  estoppel  apparent  in  this  case  is  that  arising  from  the  plain- 
tiff's own  evidence,  from  which.it  is  obvious  that  they  ought  to  have  been 
estopped  from  a  recovery.  They  exhibit  a  writ  ordering  them  to  commit 
no  waste  on  a  tract  of  land  to  which  they  had  no  title  and  of  which  they 
had  no  possession;  on  which  they  never  did  commit  waste  and  never  intended 
to.  How,  then,  were  they  hurt?  Suppose  the  affidavit  did  allege  that  they 
were  in  the  possession  of  and  were  committing  waste  on  the  Hepburn  tract, 
how  could  that  mistake,  or  lie,  if  you  please,  prevent  their  cutting  on  tlie  Bow- 
ersox? The  writ  of  estrepement  was  the  only  thing  the  defendants  in  the 
ejectment  had  to  look  to,  and,  as  that  only  warned  them  to  avoid  the  commis- 
sion of  waste  on  land  with  which  they  had  nothing  to  do,  it  could  do  them  no 
possible  harm,  and  it  is  amazing  how  they  came  to  entertain  the  thought  that 
that  wrifeither  did,  or  was  Intended  to,  interfere  with  their  work  on  a  neigh- 
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boring  tract  to  which  they  knew  the  plaintiffs  had  no  claim.  It  is,  indeed, 
difficult  to  believe  that  the  plaintiffs  abandoned  their  operations  on  the  Bow- 
ersox  land  for  the  reason  now  alleged;  but  if  they  did  so  they  committed  a 
stupid  blunder,  the  result  of  which  they  must  bear  themselves,  and  cannot  be 
allowed  to  charge  It  upon  the  defendants.    The  judgment  is  reversed. 


Appeal  of  Penstl  et  at* 
(Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

1.  Executors  AND  Administbators— Accounting  and  Sbttlemsnt  —  Liability  fob 

Investments. 

Defendant,  executor  of  an  estate,  invested  the  trust  funds  In  certain  bank  stock 
for  which  the  testatrix  had  orally  expressed  a  preference.  Defendant  sent  the 
money  to  the  bank,  and,  without  his  knowledge,  the  cashier  entered  the  investment, 
both  in  the  certificate  of  stock  and  the  dividend  book,  in  defendant's  individual 
name.  The  certificates  were  kept  at  the  bank,  and  no  notice  of  the  error  was  given 
to  defendant  till  shortly  before  filing  his  account,  and  nothing  occurred  to  put  him 
on  inquiry  tiU  nine  months  after  thd  investment.  Defendant  frequently  stated  that 
the  investment  was  for  his  wards,  but  no  change  was  made  in  the  name  on  the 
books  or  certificate.  In  the  transactions  he  signed  his  uame  to  receipts,  etc.,  both 
as  executor  and  individually.  Held,  that  defendant  was  not  personally  liable  for 
losses  on  the  stock. 

2.  Same. 

Where  a  will  authorized  investments  in  bank  stock,  and  the  testatrix  engaged 
stock  of  a  bank  about  to  form,  for  her  money,  which  was  already  in  the  executor's 
hands,  and  also  instructed  the  executor  to  take  the  stock,  he  was  authorized  in  so 
doing,  though  the  bank  was  not  incorporated  when  he  subscribed,  and  the  par  of 
the  stock  was  double  the  amount  of  the  investment,  and  subject  to  calls  under  a 
guaranty  note. 

Appeal  from  orphans'  court,  Northumberland  county;  William  M.  Book- 
EFBLLEB,  Judge, 

The  report  of  the  auditor,  W.  I.  Greenough»  was  as  follows: 

"The  contest  in  this  case  arises  upon  a  credit  taken  in  his  account  bj  the 
executor*  William  Pensyl,  for  money  invested'  by  him  in  ten  shares  of  the  Mt. 
Carmel  bank.  The  exceptants  say  the  investment,  if  made  on  behalf  of  the 
estate,  was  unauthorized  and  illegal;  but  that  in  fact  it  was  made  by  William 
Pensyl  in  his  own  name,  and  for  and  on  his  own  behalf,  and  the  credit,  there- 
fore, should  be  stricken  out  of  the  account.  The  exceptants  called  two  wit- 
nesses, Samuel  Pensyl  and  his  wife,  Julia,  who  both  state  that  in  a  conver- 
S3ition  had  with  William  Pensyl,  about  a  year  after  the  death  of  Mary  Ann 
Pensyl,  he  stated  that  he  had  taken  the  stock  in  his  own  name  and  for  him- 
self. The  accountant  called  a  number  of  witnesses,  who  testified  that  the 
reputation  of  Julia  Pensyl,  among  those  who  knew  her,  for  truth  and  verac- 
ity, was  bad;  and  the  exceptants  called  about  an  equal  number  of  witnesses, 
who  testify  that  her  reputation  for  truth  and  veracity  was  good.  As  these 
witnesses  are  in  conflict,  and  the  reputation  of  Samuel  Pensyl,  who  corrobo- 
rates her  testimony,  is  un impeached,  the  auditor  regards  Mrs.  Julia  Pensyl  as 
a  credible  witness.  The  Mt.  Carmel  bank  was  in  good  repute  and  standing 
in  the  community  from  the  time  of  its  organization,  in  May,  1872,  to  the  time 
in  1878  when  its  cashier  committed  suicide.  After  his  death  the  officers  re- 
duced the  capital  stock  50  per  centum,  and  made  an  assessment  of  10  per 
cent,  upon  the  stockholders.  Before  the  death  of  the  cashier  the  bank  did  a 
prosperous  and  paying  business,  and  declared  large  dividends;  and  since  his 
death  it  has  carried  on  a  like  business,  but  with  a  reduced  capital.  The  shares 
of  stock  are  not  of  the  value  they  were  before  the  reduction,  and  are  not  of 
the  original  par  value.  This  loss  causes  this  contest,  as  the  stock  is  not 
wanted  by  either  party. 

**The  auditor  finds  the  facts  from  the  evidence  as  follows:  The  accountant, 
William  Pensyl,  borrowed  ffom  Mrs.  Mary  Ann  Pensyl,  the  testatrix,  the  sum 
of  six  hundred  and  fifteen  dollars,  and  for  it  executed  to  her  his  note,  dated 
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lat  April,  1870.  (A  copy  of  the  note  is  found  on  page  20  of  Auditor  BrunePs 
notes  of  testimony,  filed  7th  January,  1884.)  The  same  money  had  been  boiv 
rowed  from  Mrs.  Mary  Ann  Pensyl  by  Hull  &  Pensyl,  partnws;  and,  upon 
the  dissolution  of  the  firm,  William  Pensyl  assumed  the  debt,  and  gave  his 
note,  as  above  stated,  for  the  then  amount  of  principal  and  interest.  This 
money  constituted  the  whole  of  the  estate  of  testatrix.  Mrs.  Pensyl  made  her 
will  on  the  22d  day  of  May,  1871.  Before  and  after  that  date  she  expressed 
to  William  Pensyl  and  others  a  desire  to  have  the  money  in  William  l^ensyl's 
hands  invested  in  bank  stock,  and  requested  WJlliam  Pensyl  to  sell  to  her 
some  of  his  Danville  bank  stock;  but  he  declined  to  sell.  The  will  contains 
no  material  clause,  except  the  appointment  of  William  Pensyl  executor,  and 
a  request  to  him  f  to  putsaid  money  on  interest,  or  in  bank  slock,  or  any  way 
most  beneficial  for  [her J  my  three  children.'  Mrs.  Pensyl  died  the  fall  of 
1871.  The  will  was  proved  the  20th  day  of  November,  1871,  and  letters  tes- 
tamentary were  then  issued  to  William  Pensyl.  In  the  summer  of  1871  it 
was  known  in  the  neighborhood  of  Mrs.  Pensyl,  and  to  her,  that  efforts  were 
being  made  to  establish  a  bank  at  Mt.  Oafmel,  Northumberland  county,  Pa. 
Amos  Vastine,  Joseph  lleeder,  S.  A.  Bergstresser,  and  other  residents  of  the 
same  neigliborhood,  and  well  known  to  her,  were  engaged  in  the  enterprise. 
Tiiey  were  all  highly  esteemed  by  the  public  for  integrity,  intelligence,  and 
good  business  qualities,  and  were  so  esteemed  by  the  le»tatrix.  Amos  Vas- 
tine, a  relation  of  hers,  was  then  regarded  as  the  future  president  of  the  in- 
stitution. The  act  of  asseml)ly  incorporating  the  bank,  under  the  name  of 
the  '  Mount  Carmel  Savings  Bank,*  was  approved  5th  April,  1872.  The  bank 
was  organized,  and  commenced  business  in  May,  1872.  One  hundred  dollars 
was  the  par  value  of  the  stock,  but  only  fifty  dollars  per  sliare  was  called  for 
then  and  paid.  For  the  other  fifty  dollars  per  sluire  a  note  of  the  shareholder 
was  taken,  called  a  guaranty  note,  which  was  subject  to  assessment  or  call; 
tnd  after  the  suicide  of  the  cashier,  in  1878,  and  loss  of  part  of  the  capital 
paid  in,  the  bank  made  an  assassment,  or  call,  on  the  guaranty  notes  of  10 
Xier  centum.  After  the  execution  of  Mary  Ann  Pensyl's  will,  Amos  Vastine, 
as  also  olliers,  went  about  ttirough  the  neighborhood*  to  ascertain  who  would 
become  subscribers  to  the  stock,  in  case  tlie  incorporation  was  procured* 
While  so  engaged,  Amos  Vastine  called  on  Mrs.  Pensyl,  at  her  home,  a  short 
time  before  her  death,  and  informed  iier  of  his  errand.  She  told  him  she 
wanted  bank  stock  for  the  money  in  William  Pensyl's  hands,  for  the  t>enefit 
of  her  cliildren;  that  she  wanted  stock  in  the  Mt.  Carmel  Umk  lor  her  exec- 
utor, Wm.  Pensyl^  for  the  use  of  her  children;  and  he  then  promised  her  to 
get  her  the  stock.  Mrs.  Pensyl  also  verbally  instructed  Wihiam  Pensyl,  as 
her  executor,  to  Uxke  stock  in.  the  Mt.  Carmel  bank  with  the  money  in  his 
hands  for  her  children.  After  the  death  of  Mary  Ann  Pensyl,  which  occurred 
in  the  fall  of  1871,  about  a  month  after  the  interview  with  Vastine,  and  when 
Joseph  Heeder  and  Amos  Vastine  were  going  about  to  get  subscribers  to  the 
stock,  Amos  Vastine  told  William  Pensyl  now  was  the  time  to  come  and  get 
the  stock  that  Mrs.  Pensyl  had  spoken  about.  Beeder  and  Vastine  carried  a 
small  book,  called  a  *  pass-book,'  in  which  were  entered  tlie  names  of  those 
offering  to  take  stock.  There  was  no  promise  or  contract  of  subscription  in 
it.  Their  object  was  to  get  an  approximation,  to  what  might  be  expected. 
Subscriptions  in  the  handwriting  of  tiie  takers  of  stock  were  not  sought.  Some 
of  tike  names  were  written  by  tlie  takers ;  some  by  Heeder  and  Vastine.  Some 
of  the  persons  afterwards  took  more  shares  than  were  put  down  to  them; 
others  took  a  less  number.  The  actual  subscriptions  were  determined  after- 
wards by  the  payment  of  the  installment  required.  These  pass-books  were 
not  regarded  as  binding,  or  constituting  a  contract,  and  have  been  lost  or  de- 
stroyed. Boeder  and  Vastine  called  on  William  Pensyl,  as  executor  of  Mrs. 
Pensyl.  to  take  the  stock  for  the  children,  as  she  had  requested.  His  name 
was  put  down  for  ten  shares.    Whether  written  by  himself  or  by  Boeder  does 
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not  appear,  nor  i6  it  sbown  whether  Ms  name  Wits  tentefred  as  the  TApresenta- 
tive  of  the  estate  or  individually;  but  it  was  the  understanding  and  intention 
of  himself,  Beeder,  and  Yastine,  at  that  time  that  he  took  the  shares  in  his 
representative  capacity,  with  the  trust  money,  for  the  benefit  of  the  children* 
Wiien  the  time  came  for  paying  the  installment  of  50  per  cent,  on  the  stock, 
William  Pensyl,  as  executor,  sent  the  amount  to  Joseph  Boeder,  a  director  of 
the  stock,  to  take  to  the  bank,  at  Mt  Qirmel.  The  money  was  paid  over  by 
Beeder.  No  receipt  was  given  for  it  by  the  bank,  nor  had  one  been  given  by 
Beeder  to  Pensyl.  To  this  point  there  were  no  papers  or  writing  relating  to 
the  subscription  or«  payment  of  the  installment,  except  the  entry  m  the  lost 
pass-book.  AH  the  transactions  were  verbal,  and  hj  and  with  William  Pen- 
syl, as  executor.  But,  after  Beeder  delivered  the  money  sent  by  Pensyl,  a 
certific^e  of  stock  for  the  ten  shares  was  made  dut  by  the  cashier  in  William 
PensyVs  own  name,  without  any  reference  therein  to  his  representative  ca- 
pacity This  certificate  was  then  inclosed  by  the  cashier  in  an  envelope,  and 
put  aside  in  the  bank,  in  a  pigeon-hole,  where  it  remained  undelivered  and 
unseen  by  William  Pensj^l  until  he  was  about  fixing  his  account  in  this  case. 
Until  then  he  did  not  know  that  the  certificate  was  to  him  individually,  and 
not  to  him  as  executor.  From  the  time  he  first  consented  to  take  the  stock 
to  the  time  he  discovered  it  was  in  his  own  name  he  regarded  it,  and  the  divi- 
dends thereon,  as  the  property  of  the  children  of  Mary  Ann  Pensyl,  and  so 
stated  to  others  and  to  the  children  at  different  times  during  that  period;  and 
the  president,  vice-president,  the  directors,  and  cashiers  of  the  bank  also  al- 
ways regarded  the  stock  and  the  dividends  as  the  property  of  the  estate  and 
ehiidren  of  Mary  Ann  Pensyl.  The  stub  in  the  certificate  book,  not,  how- 
ever, receipted  or  signed  by  Wm.  Pensyl,  is  in  his  name.  As  the  certificate 
is  in  his  own  name,  the  dividends  were  necessarily  carried  out  in  the  dividend 
book  in  his  own  name,  and  he  receipted  in  the  dividend  book  for  some  of  them. 
When  tie  receipted  for  these  dividends  he  at  once  deposited  the  sums,  without 
actually  receiving  them  in  cash,  to  his  credit  in  the  bank  'as  executor,*  and 
reoeived  certificates  of  deposit.  These  certificates  of  deposit  were  for  the 
*  dividends '  deposited,  and  not  for  cash.  The  first  one  is  dated  28th  Febru- 
ary, 1873,  and  the  other  certificate  of  deposit  is  dated  29th  September*  1874. 
AU  the  dividends,  as  well  those  not  receipted  for  and  deposited  to  the  credit 
of  <  William  Pensyl,  executor,*  were  allowed  by  hira  to  remain  in  the  bank  on 
interest  for  the  benefit  of  the  children  William  Pensyl  also  signed  his  own 
name  to  the  « guaranty  note,*  dated  23d  July,  1872,  for  the  uncalled  50  per 
cent,  of  the  par  value  of  the  stock. 

''If,  at  the  time  Joseph  Beeder  paid  over  the  money  sent  for  the  ten  shares, 
the  cashier  had  carried  out  Wm.  Pensyrs  expressed  intention,  by  .issuing  the 
certificate  of  stock  to  him  as  executor  or  trustee,  the  dividends,  and  his  re- 
ceipts therefor,  would,  doubtless,  have  been  in  his  name  *  as  executor;'  and 
in  that  case  the  guaranty  note,  as  he  and  the  bank  agreed,  might  have  been 
signed  by  him  individually,  or  as  'executor.'  Perhaps  an  executor  signing 
such  a  note,  with  •  executor '  afi&xed  to  his  name,  would  find  himself  person- 
ally liable,  and  the  affix  of  hia  representative  capacity  only  matter  of  descrip- 
tion. However,  the  fact  was  that  the  dividends,  and  his  receipt  for  some  of 
them,  were  in  his  individual  name;  and  his  attention  was  called  to  that  fact, 
for  he  immediately  placed  the  dividends  receipted  for  to.his  credit  as  'execu- 
tor.* He  probably  attached  no  importance  to  the  entry  of  the  dividends  in 
his  own  name,  but  it  was  before  him,  and  ought,  perhaps,  to.be  regarded  as 
notice  that  the  certificate  of  stock  was  also  in  his  own  name.  In  Morris  v. 
Wallace,  3  Pa.  St.  319,  it  is  held  that  'an  investment  by  a  trustee  of  trust 
funds  in  his  individual  name,*  without  the  addition  of  his  character  as  trus- 
tee, Ms  a  legal. fraud,  liable  to  all  the  consequences,  as  such,  without  regard 
to  the  intention  or  integrity  of  the  trustee,  or  the  honesty  and  good  faith  ixt 
the  particular  transaction.*.  -See,  also,  Stanley's  Appeal^  8  Pa.  St.  431;  Me- 
v.l5A.no.ll — 46 
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Allister  y.  Com.,  30  Pa.  St.  537,  538.  If  there  is  no  exception  to  this  rule, 
and  every  investment  of  trust  funds,  however  made,  which  appears  in  the  in* 
dividual  name  of  the  trustee,  is  a  legal  fraud,  there  is  no  room  for  question 
in  this  ease.  This  investment  of  trust  funds  does  appear  in  the  individual 
name  of  Wm.  Pensjl,  and  without  the  addition  of  his  character  as  trustee, 
both  in  the  certificate  of  stock  and  the  dividend  book.  If  notliing  else  is  to 
be  considered,  he  is  chargeable  with  the  money  and  its  interest.  But, 
strictly,  Wm.  Pensyl  did  not  make  the  investment  in  his  own  name;  he  made 
it  as  executor  or  trustee.  He  acted  openly  in  his  representative  character, 
and  }is  trustee,  throughout  the  whole  transaction,  and  in  that  character  sent 
the  money  for  the  investment.  The  cashier  of  the  bank,  in  his  absence  and 
without  his  knowledge  or  consent,  made  tlie  erroneous  entries.  Of  jthis  error 
no  actual  notice  was  given  to  Wm.  Pensyl  until  shortly  before  filing  his  ac- 
count, and  nothing  occurred  to  put  him  upon  inquiry  for  about  nine  months 
after  the  investment  was  concluded.  This  error  of  the  cashier  has  not  placed 
the  children  of  Mary  Ann  Pensyl  in  any  worse  position  than  they  would  be 
in  if  the  affix  of  the  words  *  executor*  or  *- trustee*  to  Wm.  Pensyl's  name 
had  been  in  the  certificate  of  stock  and  on  the  dividend  list.  And,  farther, 
the  declarations  of  Win.  Pensyl,  respecting  the  ownership  of  the  stock,  made 
at  the  time  of  the  investment  and  afterwards,  would  prevent  him  from  claim- 
ing it  as  his  own  against  the  demand  of  the  children.  No  person  would  be 
willing  to  be  trustee  if  he  is  to  be  held  for  the  errors  of  other  persons  as  well 
as  his  own.  Ttie  auditor  thinks  the  accountant  ought  not  to  be  held  liable 
merely  because  his  individual  name  appears  in  the  undelivered  certificate  of 
stock  and  in  the  dividend  book,  as  all  his  efforts  and  steps  toward  the  invest- 
ment were  in  his  representative  capacity.  The  fact  that  the  dividend  list 
was  in  his  own  name  was  before  him  about  nine  months  after  the  invest- 
ment. This  would  be  notice  to  him  in  a  controversy  with  one  injured  by  his 
failure  to  correct  the  error.  The  children  have  not  been  injured  by  the  omis- 
sion. They  are  in  no  worse  position  than  they  would  be  if  the  change  bad 
been  made  by  adding  his  representative  capacity  to  his  name  in  the  list  and 
certificate.  If  the  accountant  is  not  liable,  as  hereinbefore  held,  on  the  origi- 
nal investment,  the  omission  to  make  the  change  in  name  will  not  make  him 
liable.  It  is  also  claimed  by  the  exceptants  that  the  investment  in  the  Mt. 
Oarmel  bank  stock  was  unauthorized  and  illegal,  as  the  Mt.  Oarmel  bank  was 
not  an  existing  bank  at  the  time,  and  because  the  par  of  the  stock  was  double 
the  amount  of  the  money  invested,  and  was  therefore  subject  to  calls  under 
the  guaranty  note.  The  will  authorized  an  investment  in  '  bank  stock.'  The 
testatrix,  before  making  the  will,  had  made  efforts  to  invest  the  money  in  the 
stock  of  existing  banks,  but  had  failed  to  do  so.  It  is  likely-that  at  the  time 
of  making  the  will  she  had  such  banks  in  view,  and  not  any  to  be  organized 
as  new  ones.  But  soon  after  the  date  of  the  will  efforts  were  made  by  her 
relations  and  acquaintances,  in  whpm  she  had  confidence,  to  establish  a  bank 
at  Mt.  Carmel.  She  knew  of  these  efforts,  and  she  desired  to  have  this  money 
Invested  in  that  stock.  Whether  any  explanations  as  to  what  would  prob* 
ably  be  done  or  be  required,  from  those  taking  stock  at  the  organization, 
were  made  to  her  or  not  by  those  persons,  does  not  appear  in  the  evidence. 
But  the  expression  by  her  of  her  desire  to  so  invest  the  money  was  repeated, 
clear,  and  positive,  and  she  engaged  from  Amos  Yastine,  then  occupied  in 
securing  subscribers  to  the  stock,  enough  of  the  stock  for  her  money  in  Wm. 
Pensyl's  hands.  Amos  Yastine  was  then  regarded  as  the  future  president  of 
the  bank;  and  she  instructed,  verbally,  Wm.  Pensyl,  who  was  nominated 
executor  in  her  will,  to  take  the  stock;  and  she  lold  others  that  she  had  so  in- 
structed him.  There  is  enough  in  this  to  justify  the  executor  in  making  the 
investment.  If  he  had  failed  to  do  so,  and  the  bank  had  continued  as  pros-  , 
perous  and  the  stock  as  valuable  as  it  was  for  five  to  six  years  after  the  or- 
ganization, he  would  have  no  just  excuse  for  his  failure  and  omission  to  make  ' 
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the  investment.  Wni.  Pensyl  gave  hifl  individual  guaranty  note  for  the  un- 
called 50  per  cent,  of  the  par  value  of  the  stock,  and  made  himself  personally 
liable  for  the  amount  of  it.  The  calls  or  assessment  would  be  enforced 
through  the  note,  and  he  would  be  obliged  to  see  to  the  payment  of  the  sums 
demanded.  The  stock  already  paid  for  would  not  be  forfeited  upon  his  fail- 
ure to  pay  the  assessment.  The  manner  and  conditions  of  the  organization 
of  the  bank  were  not  subject  of  bargain  and  contract  between  him  and  the 
bank.  They  were  beyond  his  control.  Any  one  taking  stock  must  conform 
to  the  requirements  prescribed  by  the  shareholders.  The  accountant  was  au- 
thorized and  specially  instructed  by  the  testatrix  to  take  the  stock,  and  he  did 
that  in  the  way  prescribed  by  the  shareholders,  and  for  so  doing  he  ought  not 
to  be  held  liable.  The  auditor,  therefore,  overrules  the  exceptions,  and  sus- 
tains the  account  as  fil^d;  the  costs  to  be  pnid  by  the  exceptants.  All  which 
is  respectfully  submitted.  W.  I.  Greenough,  Auditor." 

The  opinion  of  the  orphans'  courts  adopting  the  auditor's  report,  was  as 
follows:- 

"It  is  well  settled  that  an  investment  by  a  trustee  of  trust  funds  in  his  in- 
dividual name  is  a  legal  f;:aud.  The  contest  in  this  case  has  been  as  to 
whether  the  accountant  actually  did  invest  the  funds  of  the  estate  in  his  own 
.  name.  The  auditor  finds  as  a  fact  that  he  did  not  so  make  the  investment, 
but  made  it  as  executor  or  trustee;  that  he  acted  openly  in  his  representative 
character  and  as  trustee  throughout  the  whole  transaction,  and  in  that  charac- 
ter sent  the  money  for  the  investment;  that  the  cashier  of  the  bank,  in  his 
absence,  and  without  his  knowledge  or  consent,  made  the  erroneous  entries; 
that  the  certificate  of  stock  was  never  delivered,  and  of  the  error  no  actual 
notice  was  given  to  the  accountant  until  shortly  before  filing  his  account,  and 
nothing  occurred  to  put  him  on  inquiry  for  some  nine  months  after  the  in- 
vestment was  concluded,  etc.  It  does  seem  that  the  dividends  wei;e  placed 
to  accountant's  credit  in  his  individual  name,  but  when  they  were  receipted 
for,  without  drawing  the  money,  he  had  them  placed  to  his  credit  as  '  execu- 
tor.' He  is  a  plain  farmer,  and  one  can  easily  soe  how  such  a  person  would 
place  but  little  importance  to  the  manner  of  keeping  the  accounts.  Under 
all  .the  facts  and  circumstances  of  the  case,  as  detailed  in  tlie  evidence  and 
found  by  tiie  auditor,  I  have  come  to  the  conclusion  not  to  disturb  his  report. 
If  there  had  been  no  mistake,  and  the  accountant  had  intentionally  put  and 
kept  the  investment  in  his  individual  name,  the  case  might  be  different.  In 
that  case  it  would  have  been  a  legal  fraud,  without  regard  to  tlie  intention  or 
integrity  of  the  trustee,  or  the  honesty  and  good  faith  of  the  transaction. 
The  report  is  confirmed. 

"By  the  court.  Wm.  M.  Rockefeller,  J." 

The  plaintiffs  appeal  to  this  court. 

Per  Curiam.  The  court  below  did  well  to  adopt  the  report  of  the  learned 
auditor.  That  report  thoroughly  and  justly  disposed  of  the  case,  and  that 
dispasition  could  not  have  been  reversed  or  disturbed  without  doing  serious 
inj  ustice  to  the  accountant.    The  decree  is  affirmed,  at  the  costs  of  appellants. 


Osborne  et  al.  v.  Everett. 
(Supreme  Court  of  Pennsylvanid,    October  1, 1888.) 

1.  Sai*e— Salb  on  Appbovai/— Qoestion  for  Jury. 

In  an  action  for  the  price  of  a  reaping  machine  sold  under  a  contract  that,  if  it 
failed  to  work,  notice  should  be  given  to  plaintiffs  Or  their  agents,  and  a  reasonable 
time  allowed  to  remedy  the  difaculty,  and,  if  the  difaculty  could  not  be  remedied, 
then  the  machine  to  be  returned,  it  appeared  that  it  was  agreed  that  defendant 
should  hold  the  machine  during  the  next  harvest  on  the  same  terms.  Heldy  that 
the  court  properly  charged  that,  if  defendant  retained  the  machine  during  that 
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harvest  vritbout  a  retam  or  offer  to  retam  it,  verdiot  should  be  for  defendant,  pro- 
vided that  these  were  all  the  facts,  but  that  it  was  for  the  jury  to  determine  the 
facts. 

2.  8am»— NonoB  of  Failu&b. 

It  was  also  proper  to  charge  that  if  tlie  reaper  proved  a  ftdlure,  and  was  not  as 
represented,  and  that  plaintiffs,  through  their  agent  from  whom  the  machine  was 
bought,  had  notice  of  the  fact,  and  did  not  remedy  the  difficulty  within  a  reason- 
able time,  and  defendant  offered  to  return  the  machine,  verdict  should  be  for  de- 
fendant. 

8.  Samb— AonoK  TOB  Friob— EviDBNOB  OF  Vai^to. 

Where  there  was  evidence  from  which  notice  of  def ecto  and  an  offer  to  return  mi(^ht 
be  found,  it  was  proper  to  ask  defendant  whether  the  machine  was  worth  anythmg 
to  him,  or  to  any  one  else,  for  the  purpose  for  which  it  was  made 

i.  Samb— Waivbr  of  Notiob. 

Where  plaintiffs  induced  defendant  to  retain  the  machine  another  year,  and 
promi^to  make  it  work,  they  thereby  waived  further  notice  that  it  was  defective. 

Error  to  court  of  oommon  pleas,  Northttmberland  county;  Whxiak  M. 
Rockefeller,  Judge. 

Action  by  D.  M.  Osborne,  G.  W.  Allen,  and  J.  H.  Osborne^  partners  trad* 
ing  in  firm  name  of  D;  M.  Osborne  &  Co.,  against  Enoch  Everett*  to  deter- 
mine plaintiffs'  rights  and  liabilities  under  a  contract  contained  in  a  warranty 
used  by  them  in  their  business,  as  follows:  '*It  Is  understood  and  agreed  that 
this  machine  is  warranted  to  be  well  built,  of  good  material,  and  to  do  first- 
class  work  in  both  grass  and  grain.  Should  there  be  any  difficulty  in  starting 
or  operating  the  machine,  immediate  notice  must  be  given  to  D.  M.  Osborne 
Sc  Co.,  Philadelphia,  Pa.,  or  to  their  agent,  from  whom  the  machine  was 
bought,  and  reasonable  time  allowed  for  them  to  remedy  the  difficulty;  and, 
in  the  event  of  their  not  doing  so,  it  is  to  be  returned,  and  a  perfect  machine 
delivered  in  its  place,  or  the  money  or  the  note  paid  for  it  refunded,"  On 
the  23d  day  of  June,  1880,  plaintiffs,  by  their  agent  H.  B.  Aunkst,  then  re- 
siding at  Dewart,  Northumberland  county,  sold  and  delivered  to  defendant  a 
reaper,  on  a  contract  of  warranty  as  above.  This  reaper  Mr.  Everett  alleged 
did  not  giye  entire  satisfaction  during  the  harvest  of  1880;  but  he  used  it 
through  all  of  that  harvest,  and  out  his  entire  wheat  crop,  about  22^  acres, 
and  a  crop  of  oats  of  about  15  acres,  without  giving  any  notice  to  plaintiffs 
or  their  agent  that  the  reaper  did  not  work  satisfactorily,  and  without  return- 
ing it  according  to  the  contract.  In  the  fall  of  1880,  when  plaintiffs*  agent, 
one  James  G.  Towsend,  came  to  settle  with  defendant,  be  then,  for  the 
first  time,  complained  that  the  machine  did  not  give  satisfaction,  and  re- 
fused to  pay  for  it.  Mr.  Townsend  then  agreed  to  extend  the  contract  over 
to  another  year,  and  deliver  to  the  defendant  an  entire  new  rake-stand,  where 
it  was  said  the  difficulty  was,  of  which  the  defendant  complained.  A  new 
rake-stand  was  accordingly,  before  the  harvest  of  1881,  delivered  to  the  de- 
fendant, who  used  the  machine  during  the  harvest  of  that  year,  cutting  his 
entire  crop  of  wheat  with  it,  about  35  acres,  without  making  any  complaint 
or  returning  the  machine  according  to  the  contact ;  but  after  harvest,  when 
Mr.  Townsend  again  came  for  the  pay  for  the  machine,  he  again  refused  to 
pay,  and  claimed  that  it  had  not  given  satisfaction. 

On  the  trial  plaintiffs  submitted  the  following  points:  ** First,  It  being  the 
undisputed  evidence  in  the  case  that  the  plaintiffs  and  defendant  agre^  in 
the  fail  of  1880  that  the  reaper  should  be  retained  by  the  defendant,  under  the. 
warranty,  daring  the  harvest  of  1881,  and  that  the  defendant,  during  that 
harvest,  gave  no  notice  to  the  plaintiffs  of  defects  in  the  reaper,  but  retained 
it,  and  cut  his  entire  crop  of  wheat  of  that  year,  without  complaint,  and  still 
retains  it,  under  the  terms  of  the  warranty,  the  verdict  should  be  for  the 
plaintiff.  Per  Curiam.  If  these  were  all  the  facts,  the  point  is  correct;  but 
I  cannot  say  that  such  is  the  case,  or  that  the  evidence  is  undisputed,  and  I 
refer  you  to  the  next  point.  Second.  It  being  the  undisputed  evidence  in 
the  case  that  the  plaintiffs  and  defendant,  in  the  fall  of  1880,  agreed  that  the 
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machine  should  be  retained  by  the  defendant,  underthe  terms  of  the  warranty, 
daring  the  harvest  of  1881,  and  that  the  defendant  did  retain  it  during  that 
harvest  without  a  return  or  offer  to  retam  it.  the  verdiot,  under  the  terms  of 
the  warranty,  should  be  for  the  plaintiffs.  Per  Curiam.  It  is  for  the  jury  to 
determine  the  facts.  This  would  be  so  if  these  were  all  the  facts.  I  have 
referred  you  to  the  evidence  on  both  sides  in  the  general  charge,  and  I  also 
refer  you  to  the  defendant's  second  point,  and  the  answer  of  the  court  thereto. '' 

Judgment  was  entered  on  a  verdict  for  defendant,  and  plaintiffs  brought 
error,  making  the  following  specifications:  First.  The  court  erred  in  liis  an- 
swer to  plaintiffs'  first  point.  Second.  The  court  erred  in  his  answer  to 
plaintiffs'  second  point.  Third.  The  court  erred  in  his  answer  to  defendant's 
first  point,  which  point  and  answer  are  as  follows:  **If  the  jury  believe,  from 
the  evidence  in  the  cause,  that  there  was  an  express  contract,  between  Os- 
borne ft  Co.  and  Enoch  Everett,  that  the  machine  spld  was  to  be  a  perfect 
machine,  and  do  first-class  work,  and  upon  trial  of  the  same  it  proved  to  be  a 
failure,  and  not  such  a  machine  as  was  represented,  and  that  Osborne  &  Co., 
through  their  agent,  had  notice  of  the  fact,  there  can  be  no  recovery  in  the 
case,  and  the  verdict  of  the  jury  must  be  for  the  defendant.  Anstner.  Under 
the  terms  of  the  contract  in  this  case,  if  the  jury  find  that  upon  triid  of  the 
machine  it  proved  to  be  a  failure,  and  not  such  a  machine  as  represented, 
and  that  Osborne  A  Co.,  through  their  agent  from  whom  the  machine  was 
bought,  had  notice  of  the  fact,  and  they  did  not,  after  a  reasonable  time  al- 
lowed them,  remedy  the  difficulty,  and  the  defendant  offered  to  return  it  as 
he  contends,  this  point  is  affirmed;  but  I  refer  you  to  what  I  have  said  in  the 
general  chai-ge  as  to  the  additional  contract  in  the  fall  of  1880. "  Fourth. 
The  court  erred  in  his  answer  to  defendant's  second  point,  which  point  and 
answer  are  as  follows:  ''If  the  jury  believes,  from  the  evidence  in  the  case, 
that  in  the  fall  of  1880  the  plaintiffs,  by  their  agent,  induced  the  defendant  to 
retain  the  machine,  and  try  it  another  year,  and  they  would  make  it  work, 
and  that  the  machine  done  no  better  than  it  did  in  1880,  and  was  not  remedied 
by  the  plaintiffs,  the  defendant  was  not  bound  to  further  notify  the  plaintiffs 
that  the  machine  did  not  work  and  was  not  satisfactory;  that  it  was  a  waiver 
of  further  notice,  and  the  plaintiff  cannot  recover;  and  the  verdict  must  be 
for  the  defendant."  A.  "This  point  is  affirmed."  Fifth.  The  court  erred 
in  permitting  defendant,  over  plaintiffs'  objection,  to  ask  defendant  whether 
or  not  the  Osborne  reaper  was  worth  anything  to  him,  or  any  one  else,  for 
the  purpose  for  which  it  was  made;  and  in  ruling  that,  *'if  the  defendant  had 
kept  tlie  reaper  without  notifying  the  plaintiffs  of  its  defects,  and  had  never 
offered  to  return  it,  upon  the  question  of  breach  of  warranty  the  question  would 
be,  what  was  the  difference  between  the  price  to  be  paid  and  its  actual  value 
for  any  purpose?  But,  having  given  evidence  from  which  the  jury  may  find 
notice  to  the  plaintiffs  of  the  defect  and  offer  to  return,  I  think  it  is  proper  to 
allow  the  witness  to  state  whether  the  machine  was  of  any  value  for  reaping, 
or  for  the  purposes  for  whidh  it  was  sold  to  him." 

P.  L.  Hackenherg  <&  Bon^  for  plaintiffs  in  error.  Lorenzo  Everett  and 
George  W.  Zeigler,  for  defendant  in  error. 

Feb  Curiam.    Judgment  affirmed. 


In  re  Boad  in  Balpho  Tp. 
{Supreme  Comt  of  Pennsylvania,    October  1, 1888.) 

HXGHWATB— DlSAOaSBMSNT  OV  ViBWEHS  AJTD  ReVIEWEBS— POWEB  OF  JUDOfl. 

Where,  on  a  petition  for  tlie  location  and  eatabliBhment  of  a  road,  viewers  report 
in  favor  of  the  road,  and  on  a  review  a  like  report  is  made,  which,  for  irregularity, 
is  set  aside,  and  re-reviewers  report  aeainst  the  road,  the  case  stands  as  one  where 
viewers  and  reviewers  differ  as  to  the  necessity  of  the  road,  and  the  ooort  may 
adopt  the  report  of  either. 
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Certiorari  to  court  of  quarter  sessions,  Nortbumberland  county;  Wu^tjam 

j  M.  Rockefeller,  Judge. 

I  Petition  for  the  establishment  of  a  road  in  Balpho  township.    Judgment 

according  to  the  prayer  of  the  petition,  and  certiorari  theieto  on  the  applica- 
tion of  Samuel  Mutchler  and  others.    The  opinion  of  the  court  of  quarter  ses- 

I  sions  was  as  follows: 

I  "Rockefeller,  J.    The  petition  for  the  road  in  question  was  read,  and 

viewers  appointed  September  13,  1883.  December  5, 1883,  report  of  viewers 
in  favor  of  the  road  read  and  confirmed  nisi  and  ordered  that  the  road  be 
opened  thirty-three  feet  wide,  except  side-hill  cut,  there  to  be  sixteen  feet  and 
a  half  wide.  December  22, 1883,  exceptions  filed.  February  15, 1884,  peti- 
tion for  review  read,  and  reviewers  appointed.  May  9,  1884,  report  of  re- 
viewers in  favor  of  the  road  as  laid  out  by  the  viewers.  August  30,  1884, 
exceptions.  January  23,  1885,  opinion  of  the  court  filed,  and  the  report  of 
reviewera  set  aside,  and  afterwards,  to- wit,  February  2, 1885;  other  reviewers 
appointed  by  the  court.  May  4,  1885,  report  of  the  reviewers  last  appointed 
against  the  road  read  and  confirmed  nisi.  May  18.  1885,  exceptions  filed. 
There  is  no  question  of  law  or  fact  arising  upon  the  evidence  before  the  court 
sufficient  to  set  aside  the  first  report  of  the  viewers  in  this  case.  The  report 
of  the  reviewers  first  appointed  was  in  favor  of  the  road,  but  it  seems  only 
four  were  present  at  the  time  they  consulted  and  agreed  upon  their  report,  al- 
though all  were  present  at  the  time  of  the  review,  and  for  that  reason  their 
report  was  set  aside.  The  second  reviewers  reported  against  the  road.  No 
re-review  has  been  asked  for,  and  therefore  the  case  as  it  stands  is  a  report  of 
viewers  and  reviewers  wherein  the  viewers  and  reviewers  differ  as  to  the 
necessity  for  the  road,  and  according  to  the  decisions  of  the  supreme  court 
the  court  may  adopt  the  report  of  either.  See  cases  cited,  Furd.  Dig.  1510, 
note  6.  I  have  carefully  examined  and  considered  all  the  evidence  on  both 
sides,  and  am  clearly  of  opinion  that  the  weight  is  in  favor  of  the  necessity 
for  the  road.  The  route  formerly  traveled  by  a  large  number  of  the  citizen  a 
of  Ralpho  and  other  townships  has  become  dangerous  to  life  and  property 
The  frequent  railroad  crossings  and  length  of  road  to  be  traveled  along  and 
close  to  two  railroads  doing  an  immense  passenger  and  freight  trafiic  neces- 
sarily makes  it  so,  and  the  tax-payers  and  public  generally  ought  to  be  ac- 
commodated with  another  and  a  safer  road.  The  report  of  the  reviewers  read 
and  confirmed  nisi  May  5,  1885,  is  set  aside,  and  the  repoi-t  of  the  viewers 
read  and  confirmed  nisi  December  5, 1883,  is  adopted  and  confirmed." 
Wm.  A.  Sober,  for  exceptants.     Geo.  W.  Byon,  for  petitioners. 

Fer  Curiam.    Judgment  of  quarter  sessions  aflSirmed; 

(122  Pa.  St  191) 

Fulmeb  u.  Williams. 
.    (Supreme  Court  of  Pennsylvanku    October  8, 1888.) 

1.  Riparian  Rights— Diversion  of  Water— Action  for  Damaobs. 

Plaintiff,  without  authority  from  the  state,  built  a  dam  from  his  land  to  an  island 
opposite  in  a  navigable  rivers  to  obtain  mill  power.  Defendant,  who  lived  above  at 
the  head  of  the  island,  filled  in  the  channel  with  slate,  so  as  to  tnrow  almost  the  en- 
tire volume  of  water  on  the  other  side  of  the  island.  Held,  that  plaintiff  cannot  re- 
cover for  the  loss  of  the  water-power  to  which  he  had  no  title,  but  he  had  a  cause 
of  action  for  diverting  the  water  from  his  land,  to  certain  uses  of  which  he  was  en- 
titled as  riparian  owner. 

2.  Same— Evidence— Declarations. 

What  defendant  said  in  reference  to  filling  the  stream,  its  effect  on  plaintiff,  and 
his  own  motives,  is  competent  to  show  malice. 
Gk>RDON,  C.  J.,  and  Sterrett,  J.,  dissenting. 

Error  to  court  of  common  pleas»  Lehigh  county;  Edwin  Albright,  Judge. 
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Trespass  on  the  case  by  David  Williams  against  Henry  Fulmer.  Judgment 
was  entered  on  a  verdict  for  plaintiff,  and  defendant  brought  error. 

Edwaixt  Harvey,  for  plaintiff  in  error.  D.  I>.  Roper  and  R.  E.  WrighVa 
Sons,  for  defendant  in  error. 

Williams,  J.  The  plaintiff  below  is  the  owner  of  land  lying  on  the  west 
bank  of  the  Lehigh  river,  on  which  he  has  a  factory  for  the  making  of  school 
slates.  The  machinery  has  for  several  years  been  propelled  by  the  water  of 
the  ri  ver.  Directly  opposite  the  plaintiff's  factory  is  an  island,  between  which 
and  the  west  bank  of  the  river  flowed  a  stream  which  in  ordinary  stages  of 
water  was  about  80  feet  wide  and  from  4  to  5  feet  deep.  Across  this  channel 
the  plaintiff  had  built  a  dam  high  enough  to  raise  the  water  about  one  foot 
above  its  ordinary  level,  and  this  furnished  his  water-power.  The  main 
stream  ot  the  river  passed  along  the  east  side  of  the  island.  The  defendant 
below,  Fulmers,  owned  land  on  the  bank  of  the  river  adjoining  and  next  above 
the  land  of  the  plaintiff.  He  operated  a  slate  quarry,  and  tlie  plaintiff  alleged, 
and  the  jury  has  found,  that  he  has  filled  the  stream  from  his  own  laud  op- 
posite the  head  of  the  island  many  feet  beyond  low*water  mark  with  the  d& 
bris  from  his  quarry,  until  he  has  in  effect  diverted  the  water  of  the  river 
from  the  plaintiff's  land  and  destroyed  his  water-power,  the  water  now  pass- 
ing on  the  east  side  of  the  island.  The  evidence  shows  quite  clearly  that  the 
filling  up  of  the  channel  bf*low  low- water  mark  was  done  with  a  deliberate 
and  freely  expressed  purpose  to  depreciate  the  value  of  the  plaintiff's  property 
and  to  destroy  his  water-power.  The  Lehigh  river  is  a  navigable  stream, — 9 
public  highway.  The  plaintiff  had  no  grant  from  the  state  or  its  grantee,  the 
Lehigli  Navigation  Company,  of  the  use  of  the  water  for  any  purpose.  The 
defense  set  up  the  public  character  of  the  river,  and  denied  that  the  plaintiff 
had  a  title  to  the  water-power  as  riparian  owner,  or  otiierwise.  The  court  in- 
structed the  jury  that  the  plaintiff  had  no  title  below  low-water  mark,  but 
that  between  low  and  high  water  marks  he  was  the  owner  of  the  soil,  and, 
subject  to  the  right  to  navigate  the  stream  by  the  public,  he  had  a  right  to 
use  the  water;  and  that  he  could  recover  for  the  destruction  of  tiie  power  so 
far  as  It  grew  out  of  the  water  flowing  above  low-water  mark.  The  assign- 
ments of  error  are  17  in  number,  but  the  case  presents  two  principal  ques- 
tions: First  What  are  the  lights  of  a  riparian  owner  in  the  shore  of  a  nav- 
igable stream  between  high  and  low  water  marks?  Second.  What  are  the 
rights  of  such  owner  in  the  water  flowing  over  this  strip  of  shore?  Both 
questions  require  to  be  considered,  (1)  as  between  the  riparian  owner  and  the 
public;  (2)  as  between  him  and  other  riparian  owners.  In  the  British  islands 
the  rivers  are  inconsiderable  in  volume  and  of  little  value  for  purposes  of  nav- 
igation, except  where  they  are  affected  by  the  ebb  and  flow  of  the  tide.  From 
this  it  resulted  naturally  that  royal  or  public  streams,  the  bed  of  which  be- 
longed to  the  crown,  came  to  be  distinguished  from  private  streams,  the  beds 
of  which  belonged  to  the  owners  of  the  banks,  by  reference  to  the  presence  or 
absence  of  tide-water.  On  this  continent  the  early  settlers  foand  large  rivera 
with  navigable  tributaries,  forming  vast  systemsof  internal  communication, 
extending  hundreds  and  in  some  instances  thousands  of  miles  above  the  reach 
of  tide-v/ater.  The  common-law  definition  of  a  navigable  river  was  unsuited 
to  this  state  of  things,  and  seems  never  to  have  been  adopted  in  Pennsylvania; 
on  the  contrary  navigability,  in  fact,  was  made  the  test  by  which  the  charac- 
ter of  a  stream  as  public  or'private  was  determined,  and  the  great 'tmt  tideless 
rivers  of  the  state  were  held  to  be  navigable  rivers,  public  highways,  belong- 
ing to  the  state,  and  held  for  the  use  of  all  her  citizens.  The  beds  of  such 
rivers,  between  the  lines  of  ordinary  low  water  on  their  opposite  sides,  have 
not  been  granted  out  by  the  -commonwealth  to  individuals,  but  continue  to  be 
held  and  controlled  by  and  for  the  public.  Carson  v.  Blazer,  2  Bin.  476;  Flan- 
agan  v.  City  of  Philadelphia,  42  Pa.  St.  219.    A  grant  of  land  bounded  upon 
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a-  stream  not  navigable  extends  uaque  ad  ftlum  medium  aquce;  bat  a  grant 
of  land  bounded  upon  a  navigable  river  extends  to  ordinary  low-water  marks 
only.  Between  this  line  and  high- water  mark  the  land  of  the  grantee  is  by 
the  nature  and  necessities  of  the  situation  subject  to  a  servitude  in  favor  of 
the  public.  The  stream  must  run  within  its  natural  banks  after  as  well  as  be- 
fore the  grant.  The  grantee  takes  subject  to  the  rights  of  the  public  in  and 
upon  the  highway,  and  as  between  fiim  and  the  public  he  may  use  his  land 
below  the  line  of  high  water  for  such  purposes  only  as  do  not  interfere  with 
the  free  flow  and  navigation  of  the  water  that  flows  over  it.  As  to  neighbor- 
ing riparian  owners,  the  manner  in  which  he  may  use  the  shore  becomes  a 
question  of  private  right.  Wliile  as  citizens  they  are  all  entitled  to  the  unob- 
structed use  of  the  highway,  as  individual  owners  of  land  along  the  stream 
they  are  clothed  with  the  rights  and  are  subject  to  the<duties  that  grow  out  of 
their  ownei-sliip  and  their  neigliborhood*  The  maxim  aio  utere  tuo  ut  non 
alienum  Utdas  is  as  clearly  applicable  to  their  water  fronts  as  to  their  back 
lands.  If  a  riparian  owner  places  a  structure  upon  his  own  land  between 
high  and  low  water  marks  that  impedes  navigation  he  infringes  the  public 
right  and  subjects  himself  to  liability  therefor.  His  ownership  of  the  land 
over  wliich  the  water  flows  along  the  shore  will  not  relieve  him  from  the  con- 
sequences of  his  act,  for  his  title  to  the  shore  is  subject  to  the  right  of  the  pub- 
lic in  the  stream.  If  he  places  the  structure  in  such  manner  as  to  throw  the 
current  against  his  neighbor's  shore  at  such  an  angle  as  to  wear  it  away  and 
undt-ruiine  and  wash  out  his  land,  he  Inflicts  a  private  injury  upon  his  neigh- 
bor for  which  a  right  to  compens;ition  exists.  In  the  case  of  a  private  stream 
no  one  would  doubt  the  right  of  an  injured  owner  to  maintain  an  action  for 
the  damages  suffered  by  him  by  reason  of  a  change  in  the  current.  But  one 
has  no  more  right  to  injure  another  with  the  water  of  a  navigable  stream  than 
with  tliat  of  a  non-navigable  private  stream.  It  is  not  the  character  of  the 
stream,  but  the  character  and  consequences  of  the  act  of  the  owner  of  the  shore, 
that  determin^'S  the  right  of  the  injured  party  to  compensation.  As  betweep 
themselves  riparian  owners  are  owners  of  the  soil,  and  are  bound  to  observe 
the  obligations  that  grow  out  of  their  ownership  and  their  proximity. 

In  Zug  V.  Com.,  70  Pa.  St.  138,  it  was  held  that  an  owner  of  the  soil  might 
use  the  river-bed  between  high  and  low  water  marks  for  his  own  private  pur- 
poses, if  he  did  not  interfere  with  the  rights  of  the  public.  This  declaration 
is,  however,  to  be  understood  as  qualified  by  the  rule  we  have  just  consid- 
ered, that  he  must  not  in  the  exercise  of  his  right  as  a  riparian  owner  inflict 
injury  upon  his  neighbors.  This  rule  sets  limits  to  the  manner  in  which 
property  of  every  description  may  be  used,  and  is  unaffected  by  the  accident 
of  location.  We  come  now  to  our  second  question,  viz. :  what  rights  has  a 
riparian  owner  in  the  water  of  a  navigable  river  flowing  between  high  and 
low  water  marks?  The  water  of  a  stream  is  not  the  subject  of  ownership,  in 
the  ordinary  sense  of  that  word.  If  one  is  the  owner  of  the  land  over  which 
a  stream  flows  he  is  entitled  to  the  use  of  the  water  because  of  his  ownership 
of  the  bed  in  which  it  flows.  He  may  not  retain  the  water  upon  his  and  in- 
deflnitely,  or  divert  it  from  its  natural  channel,  or  sell  it  to  be  removed;  but, 
subject  to  the  reasonable  use  of  the  water  by  him,  lower  owners  have  a  right 
to  the  stream,  and  he  must  deliver  it  to  them.  In  the  case  of  all  navigable 
rivers  tlie  bed  in  which  they  flow  belongs  to  the  public  The  right  to  the  use 
of  the  water  follows  the  ownership  of  the  bed  in  which  it  flows.  The  com- 
monwealth is  therefore  the  owner  of  the  rivers,  and  holds  them  for  the  use  of 
its  citizens.  They  are  public  property,  natural  highways,  open  to  all  who 
may  have  cfccasion  to  use  them.  Carson  v.  Blazer^  supra;  Poor  v.  McClurCt 
77  Pa.  St.  214.  When  the  volume  of  the  stream  swells  in  time  of  high  water 
its  surface  remains  the  surface  of  the  highway,  and  the  riparian  owner  must 
do  nothing  that  shall  interfere  with  the  use  of  the  highway,  or  any  part  of  it, 
by  the  public  up  to  the  line  of  high  water.    The  fact  that  the  water  of  the 
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highway  fl^wfl  over  bl8  land  when  it  rifles  above  low-water  nsiark  griyes  him 
no  title  to  it,  for  he  bolda  bis  shore  subject  to  this  servitude  in  favor  of  the 
public.  The  stream  is  nol  divisible  by  the  lines  of  riparian  owners,  or  aus^ 
ceptible  of  divided  and  hostile  ownership,  but  is  the  same  public  highway  in 
all  stages  of  water,  and  belongs  in  all  its  breadth  and  depth  to  the  public. 
Ifhe  owner  of  the  shore  having  no  ownership  in  the  water  has,  as  between 
him  and  the  commonwealth,  no  greater  rights  in  it  than  any  other  citizen. 
He  baa  no  right  to  erect  a  dam  to  torn  the  water  to  his  mill  without  a  grant 
from  the  commonwealth  of  the  right  so  to  do,  and  if  he  erects  such  dam 
without  a  grant  he  is  a  trespasser,  and  acquii-es  no  title  to  the  water-power 
resulting  therefrom.  He  stands  in  the  same  position  as  an  intruder  upon  a 
public  roa(l,  without  right,  and  liable  to  removal  at  any  moment.  He  has  an 
indisputable  right  as  a  citizen  to  the  use  of  the  river  as  a  public  highway,  but 
as  a  riparian  owner  he  has  no  right  to  obstruct  its  flow,  or  to  divert  its  wa* 
ters,  except  for  domestic  purposes  and  within  certain  limits,  for  purposes  of 
irrigation.  If  he  does  erect  a  dam  and  turn  the  water  to  his  mill  he  ordina< 
rily  infringes  the  public  right  only.  For  such  infringement  he  is  liable  to  the 
public,  and  his  dam  may  be  abated  as  a  nuisance.  But  such  use  of  the  water 
is  not  necessarily  an  injury  to  other  riparian  owners  as  such,  especially  to 
those  who,  like  the  defendant  in  the  court  below,  are  further  up  the  stream. 
If  the  navigation  is  unobstructed  it  is  not  easy  to  see  what  reason  the  own* 
ers  living  up  the  stream  have  for  objecting  to  the  use  of  the  water  as  a  pbwer. 
The  state,  as  the  owner  of  the  river,  may  object,  and  between  her  and  the 
mill-owner  the  question  is  one  of  property  as  well  as  one  of  interference  with 
the  right  of  navigation.  The  mill-owner  must  buy  the  power  if  he  would  use 
it  safely.  Without  such  grant  he  is  a  trespasser  upon  the  property  of  the  pub- 
lic and  an  obstructor  of  the  public  way.  But  to  justify  an  objection  by  a 
neighboring  riparian  owner,^  as  such,  he  must  be  able  toshow  that  he  has  suf- 
fered a  private  injury  from  the  acts  of  the  mill-owner.  Applying  these  prin- 
ciples to  the  case  now  before  us,  it  is  clear  that  the  plaintiff  was  allowed  to 
recover  for  what  did  not  belong  to  him.  He  had  no  title  to  the  water,  whether 
above  or  below  low- water  mark,  and  he  could  have  no  legal  right  to  the  power 
resulting  from  the  erection  of  his  dam.  Its  destruction  was  therefore  datn^ 
num  absque  ir^uria.  The  fact  that  he  was  intending  to  acquire  a  title  to  the 
water-power  from  the  grantees  of  the  commonwealth  is  quite  immaterial. 
He  had  not  in  fact  done  so,  and  he  had  no  better  title  to  this  water-power  than 
he  had  to  any  other  property  of  the  navigation  company.  The  action  was 
brought  to  recover  for  the  loss  of  power  to  which  he  could  show  no  title,  be- 
cause he  had  none.  It  was  not  the  case  of  an  undershot  wheel  moved  by  the 
current  in  time  of  high  water,  but  of  a  mill  or  factory  provided  with  power 
by  an  unauthorized  and  illegal  obstruction  of  the  natural  current  which  could 
have  been  removed  at  any  moment  by  the  public  authorities  or  by  the  gran- 
tees of  the  commonwealth.  But,  while  the  plaintiff  in  the  court  below  may 
not  recover  damages  for  the  loss  of  the  water-power  which  was  nut  his,  we 
do  not  think  he  is  without  a  remedy  for  such  injury  as  he  has  actually  suffered. 
Upon  suitable  averments  he  may  recover  for  the  damages  he  has  sustauied  as 
a  riparian  owner  from  the  illegal  acts  of  his  neighbor.  The  evidence  shows 
that  Fulmer  has  obstructed  the  stream  far  beyond  low-water  mark  and  prac- 
tically closed  the  channel  between  the  island  and  the  west  shore.  This  de- 
prives Williams  of  the  convenient  access  to  and  use  of  the  current  for  many 
legitimate  purposes.  This  has  not  been  done  under  the  authority  of  the  com- 
monwealth or  by  an  exercise  of  the  right  of  eminent  domain,  but  in  obvious 
disregard  of  the  rights  of  the  public  as  well  as  those  of  his  neighbor.  It  ap- 
pears by  the  evidence  to  have  been  done  for  the  purpose  of  compelling  his 
neighbdr  to  resort  to  steam  power  for  his  factory  and  to  deprive  him  of  the 
use  of  the  water.  Such  invasion  of  the  bed  of  the  stream  was  an  unlawful 
act,  and  if  In  consequence  olit  Williams  was  deprived  of  convenient  access  to 
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the  river  for  purposes  of  navigation,  for  fishing,  for  domestic  or  other  proper 
purpose,  he  is  entitled  to  recover  damages  for  the  injury  sustained.  It  is  not 
as  a  mill-owner,  but  as  a  land-owner,  that  he  has  suffered  by  being  deprived 
of  the  conveniences  which  resulted  from  his  riparian  ownership,  and  which, 
as  between  him  and  his  neighbor,  were  his  own.  If  the  unlawful  act  from 
which  he  sulfera  was  done  with  malice,  proof  of  the  malice  is  competent  upon 
the  question  of  damages.  What  Fulmer  said  in  reference  to  the  filling  of  the 
stream,  its  effect  upon  Williams,  and  his  own  motives  or  purposes,  is  compe- 
tent for  the  purpose  of  showing  malice,  and  was  properly  received  on  the  trial. 
As  the  case  stood,  however,  in  the  court  below,  the  narr.  set  out  the  loss  of 
the  water-power,  and  that  only,  as  the  cause  of  action,  and  for  that  the  plain- 
tiff was  not  entitled  to  recover.  Judgment  reversed,  and  venire  facias  de 
novo  awarded. 

Gordon,  G.  J.,  and  Sterrbtt,  J.,  dissent. 


Appeal  of  Town  Cottncil  et  at. 
(Supreme  Court  of  Pennayl/vania^    October  29, 1888.) 

1.  Taxation — Colleotion— Election  op  Ck>LLECTOB. 

Act  Fa.  June  25, 1885,  regulating  the  collection  of  taxes  in  boroughs  and  town- 
ships, and  making  the  collectorship  an  elective  office,  provides  that  *Hhis  act  shall 
not  apply  to  any  taxes  the  collection  of  which  is  regulated  by  local  law. "  JffeldL 
that  this  act  repealed  the  authority  of  councils  to  appoint  a  collector  under  act  of 
April  4, 1881,  amending  the  borough  act  of  incorporation,  and  giving  councils  au- 
thority "to  appoint  street  commissioners,  treasurer,  and  collector, "  and  also  under 
the  supplement  of  April  11, 1859,  allowing  the  appointment  of  a  collector  for  one  or 
more  wards,  or  one  collector  for  the  whole  borough,  such  provisions  not  being  such 
local  regulation  as  is  contemplated  by  the  act. 

2.  Office  and  Officer— Injunction  against  DeuveiIy  of  Tax-Lists  to  Unauthoe- 

izED  Collector. 

One  who  has  been  duly  elected  and  has  qualified  as  collector  under  the  above  act 
need  not  resort  to  a' writ  of  quo  warranto  to  determine  the  title  of  one  subse- 
quently appointed  by  the  council,  but  equity  will  enjoin  the  authorities  froiQ  deliv- 
ering the  tax  duplicates  to  such  appointee. 

Appeal  from  court  of  common  pleas,  Scbuylkill  county;  D.  B.  Green, 
Judge. 

Bill  in  equity  by  William  Barry,  who  had  been  elected  collector  of  taxes  of 
the  borough  of  Potts ville,  to  restrain  the  town  council  from  delivering  the 
duplicate  of  taxes  to  John  Ebert»  who  had  been  appointed  collector  by  the 
council,  and  to  obtain  a  decree  that  such  duplicate  should  be  delivered  to  the 
complainant.  The  opinion  of  the  court  below,  overruling  :he  demurrer  to  the 
bill  and  granting  a  preliminary  injunction,  was  delivered  by  Green,  J.,  as 
follows: 

"  William  Barry  was  duly  elected  collector  of  taxes  in  the  borough  of  Potts- 
ville  at  the  last  spring  election,  in  pursuance  of  the  provisions  of  the  act  of 
assembly  passed  25th  June,  1885.  This  act  makes  the  collectorship  of  taxes 
an  elective  office,  and  is  a  i-adical  change  of  the  system  in  force  before  the  act 
was  passed.  In  pursuance  of  its  provisions,  betook  the  required  oath  and 
filed  his  bond  on  the  4th  of  March,  1886,  which  was  approved  by  the  court  on 
the  5th  of  April  following.  In  April,  1886,  John  Ebert  was  chosen  collector 
of  borough  taxes  by  the  town  council  of  the  borough,  and  he  subsequently 
filed  his  bond,  which  was  approved  by  the  court,  reserving  any  question  as  to 
his  right  to  act  as  collector.  The  plaintiff  brings  this  bill  in  equity,  alleging 
that  the  town  council  of  the  borough  are  about  to  put  the  duplicate  for  the 
collection  of  the  borough  taxes  in  the  hands  of  John  Ebert;  that  this  is  con- 
trary to  law;  and  that  he,  the  complainant,  having  been  duly  elected,  and 
having  complied  with  all  the  requirements  of  the  law,  is  the  only  proper  per- 
son to  collect  the  said  taxes.    The  defendant  has  filed  a  general  demurrer  to 
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the  bill,  and  contend^  that  the  present  bill  cannot  be  sustained ;  that  by  virtue 
of  his  election  by  the  borough  council  and  the  filing  and  approval  of  his  bond, 
he  has  assumed  the  duties  of  his  office  and  has  become  the  de  facto  collector, 
and  that  therefore  his  right  to  thei  office  can  only  be  inquired  into  and  deter* 
mined  in  a  quo  warranto^  which  is  the  proper  and  only  proceeding  to  try  such 
a  question.  Quite  a  number  of  authorities  have  been  cited  in  support  of  this 
position,  and  there  is  no  doubt  of  the  correctness  of  the  general  principles 
contended  for.  But  the  defendant's  contention  proves  entirely  too  much; 
followed  to  its  legitimate  conclusion,  it  becomes  fatal  to  his  case.  If  it  is 
true  that  Ebert  is  to  be  regarded  as  in  office,  and  only  to  be  ousted  by  a 
proceeding  in  quo  warranto,  how  is  Barry's  position  to  be  regarded?  Hav- 
ing been  elected,  and  complied  with  the  requirements  of  the  law,  is  he  not  to 
be  considered  as  having  assumed  the  duties  of  the  office,  and  as  being  the 
party  in  possession?  Having  first  qualified,  he  has  got  the  prior  possession, 
from  which  he  can  only  be  ousted  by  a  qu4>  warranto^  and  the  subsequent 
claimant,  interfering  with  the  prior  occupant  in  the  dutios  of  his  office,  be- 
comes a  mere  intruder.  Prior  in  tempore,  potior  injure.  As  against  an  in- 
truder, it  would  be  the  duty  of  the  court  to  protect  the  occupant  in  his  office 
until  bis  right  to  hold  the  office  was  determined  in  a  proper  proceeding.  It 
is  therefore  evident  that  if  defendant's  position  was  correct;  it  would  be  fatal 
to  his  case,  and  he  would  be  compelled  to  resort  to  a  writ  of  quo  warranto  to 
try  Barry's  right  to  the  office.  But  we  do  not  regard  this  as  a  contest  be- 
tween Barry  and  Ebert  as  to  who  was  elected  tax  collector.  Barry  was 
elected  by  the  people;  Ebert  was  chosen  by  the  borough  council.  Here  there 
is  no  dispute.  The  question  turns  upon  the  right  of  the  borough  council  to 
elect  a  tax  collector.  If  the  law  giving  this  right  to  the  council  has  been  re- 
pealed, then  it  is  evident  there  is  no  such  office  as  collector  of  the  borough  tax 
to  be  elected  by  the  councils  of  the  borough.  A  party  chosen  in  this  way  is 
no  more  the  collector  of  the  borough  tax  than  if  he  were  chosen  by  the  county 
commissioners,  or  the  borough  council  of  Orwigsburg,  or  any  other  unau- 
thorized body. 

''The  true  question  in  this  case,  then,  is,  does  the  general  act  passed  2dth 
June,  1885,  entitled,  *An  act  regulating  the  collection  of  taxes  in  the  several 
boroughs  and  townships  of  this  commonwealth,'  repeal  that  provision  of  the 
borough  charter  which  authorizes  the  councils  to  appoint  the  collector  of 
taxes?  It  certainly  does,  unless  the  authority  is  still  preserved  under  the 
saving  clause  in  the  last  section,  which  declares  that  *  this  act  shall  not  ap- 
ply to  any  taxes,  the  collection  of  which  is  regulated  by  a  local  law.'  The 
act  of  4th  April,  1831,  (P.  L.  439,  etc.,)  which  is  an  act  to  amend  the  borough 
act  of  incorporation,  in  section  7,  gives  council  authority  <to  appoint  street 
commissioners,  treasurer,  and  collector,  annually,  and  such  other  officers  as 
may  be  necessary,  from  time  to  time.'  By  a  supplement  passed  the  11th  of 
April,  1859,  the  council  were  authorized  to  appoint  a  collector  for  one  or  two 
or  more  wards,  or  one  collector  for  the  whole  borough,  as  they  might  deem 
for  the  best  interest.  It  is  contended  that  these  are  such  local  laws  regula- 
ting the  collection  of  taxes  as  brings  the  case  within  the  exception  to  the  gen- 
eral law  of  1885.  But  there  seems  to  be  a  clear  distinction  recognized  in  the 
act  of  1831  between  the  authority  to  appoint  a  collector  and  the  provision  reg- 
ulating the  collection  of  the  tax.  Section  8  of  the  same  act  provides  that  *  all 
taxes,  rates,  and  levies,  assessed,  rated,  and  levied  by  the  council,  shall  be  re- 
covered in  the  same  manner  as  the  county  rates  and  levies  in  the  county  of 
Schuylkill  are  or  may  hereafter  be  by  law  recoverable.'  That  is,  the  collec- 
tion of  the  taxes  is  made  conformable  to  the  general  laws  of  the  common- 
wealth, and  is  regulated  by  them.  There  are  districts  in  the  state  where  the 
method  of  collection  is  regulated  by  local  law,  and  is  different  from  the 
method  prescribed  by  the  general  law.  In  some  districts  taxes  may  be  paid 
directly  to  the  county  or  district  treasurer,  the  tax-payer  receiving  an  abate- 
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ment  of  a  fixed  percentage,  accordiiig  as  he  pays  prompUj,  and.  compelled  to 
pay  a  fixed  percentage  for  neglect  so  to  pay.  In  some  other  districts  other 
systems  are  legalized,  and  the  saving  claase  in  the  general  act  of  1885  was 
simply  intended  to  except  those  cases  where  the  method  of  collection  was  reg- 
ulated by  a  local  law.  If  this  be  not  the  true  construction  of  the  act,  then  it 
would  be  safe  to  say  that  any  borough  in  the  commonwealth  not  incorporated 
under  the  general  borough  law  of  1851  would  come  within  the  exception  of 
the  act,  for  we  may  be  well  assured  that  every  special  act  incorporating  a 
borough  gives  authority  to  assess  taxes  and  appoint  collectors.  Again,  If  the 
the  defendant's  construction  of  the  act  be  correct,  its  operation  in  Schuylkill 
county  would  be  exceedingly  limited.  By  the  act  of  17th  February,  1859,  (P. 
L.  51,)  every  collector  of  road,  borough,  or  school  taxes  within  the  county  is 
required  to  file  his  bond,  with  warrant  of  attorney,  in  the  office  of  the  cleric 
of  the  general  quarter  sessions.  This  is  a  local  law,  and  affects  the  parties 
who  are  to  collect  the  tax.  Therefore,  with  equal  reason  may  it  be  claimed 
to  be  a  local  law,  regulating  the  collection  of  the  taxes,  and  therefore  exempt 
from  tlie  operation  of  the  general  act  of  1885.  But  we  do  not  think  that  the 
act  of  1885  ought  to  be  construed  in  a  narrow  or  illiberal  spirit.  It  was  en- 
acted for  the  benefit  of  the  tax-payer,  and  for  the  greater  security  of  the  pub- 
lic moneys  collected  by  taxation.  By  its  provisions  the  citizen  who  pays  his 
tax  withiii  sixty  days  after  public  notice  is  given  becomes  entitled  to  a  re- 
duction of  five  per  cent.,  and  if  he  neglects  to  pay  for  six  months,  then 
five  per  cent,  is  added.  Under  the  old  system  the  tax-payer,  however  prompt, 
is  entitled  td  no  reduction,  and  the  result  often  was  that  the  payment  of 
tax  was  generally  put  off  to  the  very  last  moment,  often  to  the  very  great 
detriment  of  the  public  interest.  For  the  reasons  already  given  we  are  all  of 
the  opinion  that  the  act  of  1885  did  repeal  all  prior  acts,  so  as  to  take  away 
the  authority  of  the  borough  council  to  elect  a  tax  collector,  and  that  William 
Barry  was  duly  elected  to  that  position,  and  therefore  entitled  to  the  duplicate 
for  the  collection  of  the  taxes.  Section  8  of  the  act  of  1885  provides  that  the 
several  county,  borough,  etc.,  authorities  shall,  on  or  before  the  1st  day  of 
August  of  each  year,  issue  their  respective  duplicates  of  taxes  assessed  to  the 
collector  of  taxes  of  their  respective  townships  and  boroughs.  It  would  be 
illegal  for  them  to  Issue  the  duplicate  to  one  who  is  not  such  collector,  and  an 
injunction  would  undoubtedly  lie.  *A  municipal  corporation  will  be  enjoined 
from  doing  an  act  in  violation  of  a  statute.'  Cummings  v.  Sheble,  1  Phila. 
492;  Longy.  Dickinson,  31  Leg.  Int.  86.  And  now,  September  27,  1886, 
it  is  ordered,  after  hearing,  that  the  preliminary  injunction  hwetofore  issued 
be  continued  until  the  further  order  of  this  court." 

R.  H.  Koch.  W.  J.  Whitehouse^  and  B.  W.  Cumming,  for  appellants. 
James  B.  Reilly  and  /.  W.  Ryan,  for  appellee. 

Clark,  J.  The  decree  for  prelim Inary  injunction,  and  order  eontin uing  the 
same  until  further  order  of  the  court,  is  affirmed,  and  the  appeal  dismissed,  at 
the  cost  of  the  appellant. 
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cm  fti.  St  tfg) 

GITI2SN8'  Pass.  Br.  Go.  o.  Ketoham. 

(Supreme  Cawrt  of  Pennsylvania,    October  29, 1888.) 
!•  HoBsa  AND  Stbbbt  RAiLROABa— Ltabilttt  roB  Dbfbctitb  Strbbt  Kbpaibs. 

In  an  action  against  a  street-railway  company  for  an  injury  caused  by  a  depres- 
sion between  the  rails  of  its  track,  where  there  is  evidence  tAuH  trenches  had  ocien 
dog  by  plnmbers  at  that  point  in  laying  pipes,  the  defendant  is  entitled  to  an  in- 
struction that,  if  the  defect  was  occasioned  by  the  citv  or  by  private  persons  who 
neglected  to  repair,  it  is  not  liable,  and  it  is  error  to  instruct  simply  that  ''the  de- 
fendant has  taken  away  that  portion  of  the  defense  by  evidence  that  the  excavation 
made  by  the  builders  was  Mod  up  on  the  west  side  of  the  street,  and  the  street  left 
in  good  order  by  them,  with  the  exception  of  the  east  side ;  and  if  this  is  so.  and  the 
accident  was  due  to  tne  condition  of  the  west  side  of  the  street,  arising  from  the 
subsequent  use  of  the  street  for  traffic,  the  principle  contended  for  does  not  apply,  "— 
there  being  no  evidence  of  any  defect  arising  from  subsequent  use  of  the  street  for 
traffic,  and  such  instruction  not  explaining  the  oonflioting  Questions  of  fact,  nor  the 
relative  liabilities  of  the  parties  who  may  have  been  found  to  have  occasioned  the 
defect,  and  leaving  out  of  question  any  defect  between  the  rails, 
2.  Same— Dbfeqtb  Caused  bt  Third  Parties. 

An  instruction  that,  if  **  the  injury  was  occasioned  by  the  negligence  of  the  plumber 
who  was  engaged  in  putting  In  pipes  under  license  from  the  city,  there  can  be  no  re- 
covery from  the  railway  company, "  should  be  given,  and  it  is  error  to  qualify  it 
by  adding:  ''If,  after  his  negligence  ceased  to  operate,  the  railway  company  are 
negligent,  they  may  be  answerable. " 

Error  to  court  of  common  pleas,  Philadelphia  county. 

Action  by  Mary  E.  Ketcham  to  recover  damages  for  the  death  of  herlius- 
band,  occasioned  by  the  alleged  negligence  of  the  defendant,  the  Citizens* 
Passenger  Railway  Company,  in  not  repairing  a  defect  in  the  street  between 
its  rails.  Verdict  was  returned  for  plaintiff  for  $10,000,  upon, which  judg- 
ment was  entered,  from  which  this  writ  of  error  was  taken.  The  defendant's 
first  assignment  of  error  consists  in  the  portion  of  the  charge  quoted  in  the  opin- 
ion. The  flrst,  second*  and  third  points  presented  were  embodied  in  the  sec- 
ond, third,  and  fourth  assignments.  The  first  and  second  points  are  as  fol- 
lows :  *'  ( 1)  A  street-railway  company  is  not  liable  for  damages  resulting  from 
the  digging  of  a  trench  in  the  public  streets,  under  a  license  from  the  corpo- 
rate authority,  for  the  purpose  of  making  a  connection  with  the  main  conduit 
pipe  for  distributing  water  to  the  inhabitants,  and  from  the  same  not  being 
properly  filled  up  (2)  Where  excavations  ai*e  made  for  private  benefit,  and 
are  done  at  private  expense,  only  the  persons  who  made  them,  or  caused  them 
to  be  made,  are  answerable  for  any  injury  that  may  be  occasioned." 

John  U,  Sloan  and  F,  Carroll  Brewster^  for  plaintiff  in  error.  Jamea 
Crowe  and  Wm,  W,  Wiltbankt  for  defendant  in  error. 

Gbbkn,  J.  On  the  trial  of  this  case  the  plaintiff  gave  evidence  to  show  that 
there  was  a  depression  of  about  eight  inches  in  depth  in  the  surface  of  the 
ground  between  the  rails  of  the  defendant's  track,  extending  all  the  way 
across  between  the  rails,  and  from  two  to  three  feet  in  width.  She  further 
gave  evidence  to  prove  that  her  husband,  while  driving  an  ice-wagon  on  the 
defendant's  track,  was  thrown  from  the  wagon,  under  its  wheels,  and  killed. 
In  consequence  of  a  jolt  sustained  by  the  wagon  by  the  front  wheels,  or  one  of 
them,  dropping  into  the  depression  of  the  surface  above  described;  and  it 
WHS  cTi^imed,  and  was  essential  to  any  right  of  recovery  to  prove,  that  the  de- 
fendauL  was  responsible  for  the  depression  in  the  surface  of  its  track,  and  was 
guilty  of  negligence  for  not  repairing  it,  and  that  this  negligence  was  the  oo- 
casion  of  the  death  of  the  phiint^ff 's  husband.  There  was  abundance  of  tes- 
timony to  prove  that  there  was  such  a  defect  in  the  track  of  the  road;  and  the 
evidence  as  to  the  manner  of  the  accident,  while  somewhat  meager,  was  yet 
quite  sufficient  to  support  the  theory  that  one  of  the  wheels  of  the  wagon  did 
drop  into  the  hole,  and  cause  the  jolt  which  threw  the  deceased  under  the 
wheelfl  of  the  waigon.    Upon  the  foregoing  statement  of  the  facts  the  terms 
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of  the  liability  of  the  defendant  were  sufficiently  established  to  justify  a  ver- 
dict against  the  company,  if  there  werQ  nothing  else  in  the  case  to  lead  to  a 
different  conclusion.  It  was  abundantly  proved  on  tlie  trial  by  the  witnesses, 
both  of  the  plaintiff  and  the  defendant,  that  trenches  had  been  dug  in  thd 
street  at  the  place  of  the  accident,  but  some  time  before,  by  plumbers,  who 
were  putting  in  gas,  water,  and  sewer  pipes,  to  connect  a  block  of  new  houses 
on  the  east  side  of  the  street  with  the  street  mains  lying  underneath  the  sur- 
face of  the  street  in  front  of  the  houses.  There  was  no  dispute  as  to  this  fact, 
and  the  question  as  to  the  defendant's  liability  depended  upon  whether  (1)  the 
hole  or  depression  where  the  accident  occurred  was  occasioned  by  the  act  of 
the  defendant,  or  by  its  negligence  in  not  repairing;  or  (2)  whether  it  was 
occasioned  by  the  plumbers,  in  the  employ  of  either  the  city  or  private  persons, ' 
in  digging  trenches  and  laying  the  connecting  pipes.  The  defendant  contended 
that  it  had  nothing  to  do  with  making  the  bole  or  depression  in  the  surface 
at  the  place  of  the  accident,  but  that  it  was  the  result  exclusively  of  the  op- 
erations of  the  plumbers  employed  by  the  city  or  private  persons,  and  there- 
fore that  the  defendant  was  not  liable.  The  charter  of  the  defendant  and 
the  city  ordinances  were  given  in  evidence,  defining  the  duty  of  the  former 
to  keep  the  streets  repaired,  and  defining  the  obligations  both  of  the  city  and 
of  private  persons  in  respect  to  the  opening  of  the  streets  and  closing  them 
m  laying  gaa,  water,  and  sewer  pipes. 

It  was  not  contested  on  the  argument,  and  the  learned  court  below  charged, 
that  if  the  defect  in  the  highway  in  question  was  caused  by  the  city  or  by  pri- 
vate persons  in  laying  pipes,  and  that  they  were  guilty  of  negligence  in  not 
repairing,  the  defendant  was  not  liable.  In  order,  then,  that  the  case  should 
be  properly  presented  to  the  jury,  it  should  have  been  explained  to  them  that 
if  the  defect  which  caused  the  accident  was  caused  by  the  neglect  of  the  de- 
fendant in  permitting  the  track  to  get  out  of  repair,  and  not  amending  it,  the 
defendant  was  liable  if  the  accident  was  the  result  of  the  want  of  repair;  but 
if  the  defect  was  the  work  of  the  city  or  private  persons,  who  were  bound  to 
repair,  but  neglected  to  do  so,  the  defendant  was  not  liable,  and  the  verdict 
should  be  for  the  defendant.  It  was  certainly  the  right  of  the  defendant  to 
show  that  the  injury  in  question  was  the  result  of  the  negligence  of  persons 
other  than  themselves,  and  to  require  of  the  court  to  charge  the  jury  distinctly 
that  if  they  so  found  the  facts  their  verdict  should  be  for  the  defendant. 
Having  this  situation  of  the  case  in  view,  we  find  that  the  whole  body  of  the 
charge,  so  far  as  appears  on  this  record,  is  contained  in  the  following  12 
printed  lines:  "The  defendants  contend  that  the  accident  was  due  to  the  neg- 
lect of  the  builders  of  the  houses  who  tore  up  the  street  for  the  purpose  of 
putting  in  gas  and  water,  and  conse<]fuentIy  that  they  are  not  answerable  in 
point  of  law,  and  I  should  so  instruct  the  jury.  It  seems  to  me  that  the  de- 
fendants have  taken  away  that  postion  of  the  defense  by  evidence  that  the  ex- 
cavation made  by  the  builders  was  filled  up  on  the  west  side  of  the  street,  and 
the  street  left  in  good  order  by  them,  with  the  exception  of  the  east  side;  and 
if  this  is  so,  and  the  accident  was  due  to  the  condition  of  the  west  side  of  the 
street  arising  from  the  subsequent  use  of  the  street  for  traffic,  the  principle 
contended  for  by  defendants  does  not  apply."  We  cannot  consider  this  an 
adequate  presentation  of  the  controversy  to  the  jury.  It  contains  no  state- 
ment of  what  the  conflicting  questions  of  fact  are  upon  which  the  decision  of 
the  case  must  turn;  nor  does  it  explain  the  relative  liabilities  of  the  various 
parties  who,  under  the  testimony,  may  be  found  to  have  occasioned  the  de- 
fect in  the  highway;  and  without  such  explanation  the  jury  would  be  with- 
out guide  or  chart  in  their  endeavors  to  ascertain  upon  whom  the  responsi- 
bility for  the  injury  rested.  But,  in  addition  to  this,  the  charge  takes  away 
from  the  defendant  the  right  to  have  the  jury  even  consider  the  most  con- 
spicuous defense  which  under  the  testimony  the  defendant  could  set  up  against 
the  plaintiff's  claim.    The  jury  is  tcdd  that  the  defeitse  that  the  accident  was 
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due  to  the  neglect  of  the  builders  of  the  houses  was  taken  away  by  giving 
evidence  that  the  excavation  made  by  the  builders  was  filled  up  on  the  west 
side  of  the  street,  and  the  street  left  in  good  order  by  them,  with  the  excep- 
tion of  the  east  side.  But  how  can  this  be  so?  Whether  the  builders  or  the 
defendant  filled  up  the  street  on  the  west  side  of  the  track,  and  left  it  in  good 
oi*der  certainly  cannot  affect  the  question  as  to  the  responsibility  for  the  hole 
between  the  rails.  If  that  hole  remained,  and  caused  the  injury,  it  matters 
not  that  all  the  rest  of  the  street,  on  both  sides,  was  filled  up  in  the  most  per- 
fect condition.  The  question  still  remains,  who  caused  the  hole  between  the 
rails,  and  was  that  the  cause  of  the  injury?  But  under  the  charge  the  jury 
could  not  consider  that  question.  The  mere  withdrawal  of  this  question  from 
the  jury  was  error;  but  there  was  further  error  in  saying  to  the  jury  that,  if 
the  accident  was  due  to  the  condition  of  the  west  side  of  the  street,  arising 
from  the  subsequent  use  of  the  street  for  traffic,  the  principle  contended  for 
by  the  defendants  does  not  apply.  The  reason  of  this  last  error  is  that  there 
was  no  evidence  to  sustain  it.  We  cannot  find  in  the  testimony  of  any  wit- 
ness the  statement  that  the  accident  was  due  to  the  condition  of  the  west  side 
of  the  street  in  any  manner,  or  that  there  was  any  defect  therein  arising  from 
subsequent  use  of  the  street  for  traffic,  or  at  all.  It  is  true  that  Donaghy  say? 
the  front  wheels  went  off  on  the  west  side,  but  he  evidently  means  the  west 
side  of  the  track;  and  that  the  hole  that  was  there  had  been  put  there  for  the 
purpose  of  putting  pipes  in  the  new  buildings,  and  cobble-stones  had  been 
thrown  on,  so  that  whatever  hole  there  was  there  was  not  occasioned  by  the 
subsequent  use  of  the  street,  but  was  the  remnant  of  the  previous  excavation. 
But  even  if  the  defendant  gave  evidence  to  prove  that  all  the  holes,  both  on 
the  west  and  east  sides,  and  in  the  middle  of  the  track,  had  been  filled,  and 
the  whole  street  had  been  put  in  good  repair,  yet  this  would  only  have  pro- 
duced a  conflicting  state  of  the  testimony,  inasmuch  as  the  plaintiff's  testi- 
mony to  the  contrary  still  remained;  and  then  it  was  for  the  jury  to  decide 
which  evidence  they  believed,  and,  if  they  believed  that  the  hole  between  the 
rails  was  not  repaired,  but  remained  as  the  plumbers  had  left  or  only  partially 
filled  it,  still  the  defendant  would  not  be  liable.  But  all  this  was  taken  from 
the  jury,  both-  in  the  general  charge  and  in  the  answers  to  the  points.  The 
first  point  of  the  defendant  was  an  abstract  proposition,  pertinent  to  the  case, 
yet  not  mingled  with  its  facts,  and  not  demanding  any  conclusion  of  fact; 
and  it  should  have  been  affirmed  as  it  stood,  without  qualification.  The  same 
is  true  of  the  answer  to  the  second  point. 

The  answer  to  the  third  point  Wiis  still  more  erroneous.  The  point  was  in 
the  following  words:  "If  the  jury  believe  that  the  injury  was  occasioned  by 
the  negligence  of  the  plumber  who  was  engaged  in  putting  in  pipes  under  li- 
cense from  the  city  of  Philadelphia,  there  can  be  no  recovery  from  the  railway 
company."  Most  certainly  this  point  was  sound,  and  should  have  been  af- 
firmed just  as  it  stood;  because  the  proposition  of  the  point  was  that  if  the 
negligence  of  the  plumber  occasioned  the  injury  there  could  be  no  recovery 
from  the  defendant,  and  if  that  negligence  caused  the  injury  it  could  not  have 
been  caused  by  the  negligence  of  the  defendant.  Yet  the  answer  was:  **I  af- 
firm that  point;  but  if,  after  his  negligence  ceased  to  operate,  the  railway 
company  are  negligent,  they  may  be  answerable."  This  answer  is  both  con- 
fusing and  contradictory.  Ostensibly  it  is  an  affirmance,  but  really  it  is  a  de- 
nial. The  error  of  the  learned  court  consisted  in  not  observing  carefully  the 
language  and  true  meaning  of  the  point.  The  hypothesis  of  the  point  was 
that  the  injury — that  is,  the  injury  for  which  this  action  was  brought — was 
actually  caused  or  produced  by  the  negligence  of  the  plumber,  and,  that  being 
so,  the  conclusion  was  that  the  defendant  was  not  liable.  Of  courae,  this  was 
necessarily  correct.  But  the  court  said  if,  after  his  negligence  had  ceased  to 
operate,  the  railway  company  was  negligent,  they  would  be  answerable;  for- 
getting that,  if  the  injury  occurred  after  the  negligence  of  the  plumber  had 
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ceased  to  operate,  the  injury  could  not  have  been  caused  hj  the  plumber's 
negligence  at  all.  Yet  this  was  the  very  cause  assumed  in  the  point;  and  it 
was  the  legal  truUi  of  the  conclusion,  from  the  assumed  fact,  that  was  for  the 
court  to  determine,  which  they  did,  not  by  denying  the  correctness  of  the  con- 
clusion of  law  upon  the  assumed  fact,  but  by  denying  the  assumed  fact,  or, 
rather,  by  substituting  another  assumed  fact  in  its  place,  to-wit,  that  the  de- 
fendant's negligence  caused  the  injury.  Of  course,  t^at  conclusion  was  cor- 
rect; but  that  was  not  the  condition  upon  which  the  point  was  put,  and  upon 
which  the  defendant  had  a  clear  right  to  have  a  distinct  and  unequivocal  an- 
swer. On  the  first  four  assignments  of  error  the  judgment  must  be  reversed. 
The  remaining  assignments  are  not  sustained,  as  they  involve  controverted 
queations  of  fact,  which  are  for  the  jury.  Judgment  reversed,  and  new  ve- 
nire awarded. 


Appeal  of  Boyd  et  al. 
(Supreme  Cov/rt  of  Pennsylvania,    October  as,  1888.) 

EzsGUTioN— Lbvy  on  Pbopebtt  of  Quasi  Public  Cobfobation— Illboaii  Salb— In- 
junction. 

A  corporation  organized  "to  protect  life  and  property  in  or  oontlgnons  to  burning 
buildings,  and  to  remove  and  take  charge  of  suck  property,  **  is  a  quasi  public  body, 
and  property  necessary  to  its  existence  cannot  be  sold  under  execution,  except  to- 
gether with  its  franchises,  as  provided  for  by  act  Pa.  1870,  (P.  L.  68.) 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Cliarles  S.  Boyd  received  injuries  from  which  he  died,  by  the  alleged  negli- 
gence of  one  Hutchinson,  an  employe  of  the  Fire-Insurance  Patrol  of  the  city 
of  Philadelphia.  In  an  action  against  the  company  by  his  widow  and  minor 
child  a  verdict  of  $25,000  was  returned  against  Hutchinson  and  a  nonsuit  di- 
rected as  to  the  company.  The  supreme  court  reversed  the  judgment  as  to  the 
company,  (6  Atl.  Rep.  536,)  and  on  a  new  trial  a  verdict  for  ^9,000  was  re- 
covered against  it,  (see  ante,  558,)  and  .by  leave  of  court  a  remittitur  was  filed 
as  to  the  interest  on  the  verdict  against  Hutchinson  up  to  the  date  of  the  ver- 
dict against  the  company,  and  also  of  all  the  verdict  against  the  company  over 
$25,000,  for  which  amount  judgment  was  entered  simultaneously  against 
Hutchinson  and  the  company.  Execution  whs  issued,  and  the  sheriff  levied 
upon  the  horses,  tarpaulins,  engines,  etc.,  of  the  Insurance  Patrol,  which  filed 
this  bill  in  equity  to  restrain  the  plaintiffs  from  selling  its  property  under  ex- 
ecution. The  court  below  granted  the  injunction,  the  opinion  being  as  follows: 
BiDDLE,  J.,  (orally,)  ''It  is  not  a  question  here  whether  this  is  a  charity,  but 
whether  property  necessai^  to  its  existence,  and  asserted  for  the  enjoyment 
of  its  franchises,  can  be  levied  upon  and  sold  apart  from  its  franchises.  The 
object  of  the  corporation  is  <  to  protect  life  and  property  in  or  contiguous  to 
burning  buildings,  and  to  remove  and  take  charge  of  such  property/  This 
being  a  quasi  public  purpose,  the  company  is  not  liable  to  have  its  property 
sold  piecemeal,  but  the  proceedings  must  be  under  the  act  of  1870."  (P. 
L.  58.) 

George  Junkin,  for  appellants,  ff.  La  Barre  Jayne,  Arthur  Biddle,  and 
George  W.  Biddle,  for  appellee. 

Paxson,  J.  The  decree  is  atflrmed,  and  the  appeal  di8missed»  at  the  costs 
of  the  appellants. 
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MooRB  V.  Mbroeb-Wibb  Ck>. 
(Court  of  Chancery  of  New  Jersey.    October  95, 1888.) 

1.   RbCBIVBB»— PROTBOnON  01P  PBOPBBTt  IN  THBIB  HaKDS. 

It  is  the  dnty  of  the  court  to  protect  the  receiver  whom  it  appoints  In  the  posses- 
sion of  the  property  committed  to  his  <»re, 
9b  Samb^Takimo  Pbofbbtt  Fbom  His  Possbssion— Gontbmft. 

Taking  property  from  the  possession  of  the  receiver,  without  leave  of  the  court, 
is  a  contempt  of  tne  court,  aud  punishable  as  such. 

8.  Bamb. 

Property,  in  such  case,  being  in  the  custody  of  the  law,  it  is  the  duty  of  the  claim- 
ant first  to  ask  leave  of  the  court,  before  he  takes  any  steps  to  get  possession  of  the 
property.  This  is  necessary  in  order  to  protect  the  rights  and  interests  of  all  par- 
ties concerned. 

{Syllahvs  hy  the  Court) 

On  motion  to  attach  for  contempt. 

For  opinion  on  the  application  for  attachment,  see  ante^  305. 

James  Buchanan,  for  the  motion.    Mr.  Baches,  contra. 

Bird,  Y.  G.  It  now  app^rs  that  the  respondent  has  returned  the  engine, 
which  it  was  said  he  took  by  force  out  of  the  possession  of  the  receiver.  He 
has  not  only  done  this,  but  his  counsel  very  frankly  says,  that  when  he  took 
it  away  he  believed  tlmt  he  had  a  perfect  right  to  the  engine,  and  did  not 
intend  to  do  any  violence  to  the  right  or  claim  of  the  receiver.  This  course 
is  to  be  commended.  The  respondent,  no  doubt,  sees,  as  every  law-abiding 
citizen  cannot  fail  to  see,  that  the  court  can  do  no  lees  tiian  to  protect  the 
receiver,  in  every  such  case,  in  his  possession  of  the  property  which  passes 
to  his  hands  by  virtue  of  the  act  o£  the  legislature,  and  of  the  ordera  of^the 
court  made  in  pursuance  of  said  act.  The  court  only  acts  in  obedience  to 
the  law.  The  court  only  makes  orders  acconiing  to  the  direction  of  the  stat- 
ute. This  being  so,  every  good  citizen  will  at  once  admit  that,  if  such  orders 
be  not  respected,  it  is  not  the  will  of  the  court  that-  is  set  at  naught  alone,  but 
the  most  solemn  enactments  of  the  legislature;  and  it  will  also  be  admitted 
that  such  interference  coald  not  be  tolerated  witliout  both  government  and 
society  falling  to  pieces.  There  is  a  legal  method  by  which  the  rights  of  ev- 
ery man  may  be  asserted  and  protected.  The  possession  of  tlie  receiver  in  this 
as  in  every  other  such  case  was  the  possession  of  the  court,  or  of  the  law; 
and  if  it  should  appear  to,  or  be  believed  by,  any  person  that  such  possession 
was  unlawful,  he  Itas  the  same  remedy  against  the  receiver  that  every  citizen 
ha^  against  his  neighbor,  when  there  is  a  dispute  between  them  respecting 
the  title  to  property.  The  courts  are  open,  and  through  them  every  such  dis- 
pute can  be  settled.  In  a  case  like  the  present,  it  was  the  duty  of  the  respond- 
ent  to  present  his  petition  to  the  court,  stating  his  claim  to  the  engine,  and 
to  ask  for  leave  to  bring  his  suit  against  the  receiver  for  the  recovery  of  tfaie 
engine.  When  the  court  has  obtained  jurisdiction  of  the  case,  and  has  pos- 
session of  the  assets  concerning  which  the  suit  is  instituted,  it  never  allows 
such  assets  to  pass  from  its  hands  without  an  order.  This  is  the  practice,  in 
every  stage  of  the  devolution  of  property,  when  such  property  is  once  in  the 
hands  of  the  law ;  that  is,  of  the  court,  the  instrument  of  the  law.  That  tiiere 
must  be  leave  obtained,  before  there  can  be  any  intermeddling  with  the  prop- 
erty in  the  hands  of  the  receiver,  see  Day  v.  Teleffraph  Co,,  fMd.)  7  Atl.  Kep. 
608;  Qlenn  v.  Busey,  MacArtliur  &  M.  454;  High,  Bee.  §§  134,  185,  139; 
Evelyn  v.  Lewis,  3  Hare.  472;  De  Winton  v.  Mayor,  28  Beav.  200.  The  lan- 
guage of  Lord  HoMiLLT,  M.  B.,  in  the  last  case  cited,  is  worthy  of  repetition: 
'*I  apprehend  this  is  clear:  that  the  court  never  allows  any  person  to  inter- 
fere, either  with  money  or  property  in  the  hands  of  its  receiver,  without  its 
leave,  whether  it  is  done  hy  the  consent  or  submission  of  the  receiver,  or  by 
compulsory  process  against  him.  The  court  is  obliged  to  keep  a  strict  band 
v.l6A.no.l2— 47 
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over  property  in  the  hands  of  a  receiver,  or  which,  by  virtue  of  the  order  of 
the  court,  may  come  in  his  hands,  in  order  to  preserve  entire  jurisdiction  over 
the  whole  matter,  and  to  do  that  which  is  Just  in  the  case  between  the  par- 
ties." Although  there  may  be  a  superior  title,  and  that  plainly  appearing, 
the  court  must  be  first  applied  to.  Noe  v.  Gibson,  7  Paige,  513;  Angel  v. 
Smith,  9  Ves.  335;  Brooks  v.  Greathed,  1  Jac.  &  W.  178;  Beach,  Rec.  §§  213, 
224,  225;  2  Daniel!  Ch.  Pr.  1743, 1744,  and  cases  cited.  WhOe  there  is^no  dis- 
position on  the  part  of  any  one  connected  with  these  proceedings  to  impose 
any  punishment  on  the  respondent,  the  circumstances  of  the  case  will  not  per- 
mit that  he  shall  be  entirely  discharged.  I  arrive  at  this  conclusion,  not  alone 
because  of  the  strong  hand  with  which  he  carried  off  the  engine,  but  espe- 
cially because  he  so  energetically  resisted  the  right  of  the  receiver  to  have  the 
possession  of  the  machine,  and  maintained  his  right  to  take  it  in  the  manner 
he  did.  He  did  not  come  in  and  say,  "I  thought  this  engine  was  mine,  and 
still  think  so,  but  I  now  seel  should  have  adopted  other  means  to  get  the  pos- 
session of  it,"  and  at  once  surrendering  it;  but  he  continued  to  assert  his  just 
claim  and  rightful  possession  until  after  an  argument  upon  the  merits  of  the 
issue.  With  these  things  before  me,  I  am  unable  to  adjudge  the  respondent 
as  wholly  innocent  or  excusable.  I  will  advise  an  order  that  he  is  guilty  as 
of  a  contempt  of  this  court,  and  that  he  do  pay  a  fine  of  Ave  dollars  therefor 
into  the  clerk  of  this  court  for  tlie  use  of  the  state,  and  also  the  costs  of  this 
proceeding. 

Banks  v.  Borough  of  Greenwich. 

(Sxipreme  Court  of  Errors  of  Connecticut,    October  Term,  1887.) 

Municipal  Corporations— Laying  Out  and  Widening  Streets— Procedurb. 

In  proceedings  under  the  charter  of  the  borough  of  Greenwich,  Fairfield  county, 
Conn.,  for  laying  out  and  widening  a  public  street,  it  is  error  for  the  superior  courL 
on  appeal  from  the  decision  of  the  warden  and  burgesses,  to  dismiss  the  appeal 
without  accepting  or  rejecting  the  report  of  the  committee  appointed  by  said  court 
to  determine  the  convenience  or  necessity  of  the  improvement,  and  to  refuse  to  en- 
tertain a  remonstrance  to  said  report,  though  it  affirm  the  convenience  and  neces- 
sity of  the  work. 

Appeal  from  superior  couil;,  Fairfield  county. 

In  proceedings  under  the  provisions  of  the  charter  of  the  borough  of  Green- 
wich, Fairfield  county.  Conn.,  for  laying  out  and  widening  a  public  street  in 
said  borough,  the  appellant.  Banks,  on  appeal  from  the  decision  of  the  war- 
den and  burgesses  of  said  borough  to  the  superior  court,  filed  a  remonstrance 
to  the  report  of  the  committee  appointed  by  said  court  to  determine  the  con- 
venience and  necessity  of  the  work.  The  committee  reported  the  laying  out 
and  widening  of  the  street  to  be  of  common  convenience  and  necessity,  where- 
upon the  court,  without  accepting  or  rejecting  the  report,  or  deciding  as  to 
the  remonstrance,  dismissed  ttie  appeal  with  costs,  and  said  Banks  appealed 
to  this  court. 

IT.  W,  R,  Hoyt,  for  appellant.    jB.  /.  Walsh,  for  appellee. 

LooMis,  J.  This  was  an  appeal  to  the  superior  court  from  the  doings  of 
the  warden  and  burgesses  of  the  defendant  borough  in  the  laying  out  and 
widening  of  a  public  street  in  said  borough.  The  superior  court  appointed  a 
committee  to  hear  and  decide  the  matters  contained  in  the  appeal,  who,  hav- 
ing fully  heard  the  parties,  made  a  written  report  to  the  superior  court  find- 
ing the  laying  out  and  widening  of  tlie  street  of  common  convenience  and  ne- 
cessity. The  appellant  filed  an  elaborate  remonstrance  against  the  acceptance 
of  the  committee's  report.  No  reply  was  made  to  this  remonstrance,  and  no 
issue  was  formed  in  regard  to  it.  The  court,  without  deciding  as  to  the  re- 
monstrance, and  without  accepting  or  rejecting  the  report  of  the  committee, 
dismissed  the  appeal  upon  motion  of  the  appellee,  with  costs. 
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The  sole  question  is  whether  the  court  ought  to  have  entertained  the  re- 
monfitrance,  and  to  have  decided  the  question  as  to  the  acceptance  of  the  re- 
port. Tlie  proceedings  took  place  pursuant  to  sections  40,  41,  and  42  of  the 
charter  .of  the  borough,  the  material  parts  of  which  are  as  follows;  '*Sec. 
40.  Any  person  aggrieved  by  the  doings  of  the  warden  and  burgesses  in  lay- 
ing out  or  altering  any  highway  or  street,  or  in  their  refusal  to  lay  out  any 
highway  or  street,  or  to  make  any  alteration  in  any  existing  highway  or  street, 
may,  within  thirty  days  next  after  the  return  of  the  doings  of  s^d  warden 
and  burgesses  to  the  clerk  of  the  borough  for  record,  prefer  an  application  to 
the  superior  court  for  Fairfield  county,  on  the  return-day  of  said  court  next 
after  the  expiration  of  said  thirty  days,  or,  in  the  vacation  of  said  court,  to 
any  judge  of  said  court,  accompanied  by  a  summons  signed  by  proper  author- 
ity, to  be  served  in  the  same  manner  as  civil  process,  at  least  twelve  days  be- 
fore the  return  day  thereof,  on  the  warden  or  clerk  of  said  borough»  citing 
said  borough  to  appear  before  said  court  or  said  judge,  and  be  heard  thereon. 
And,  unless  the  parties  shall  agree  as  to  the  judgment  to  be  rendered,  such 
application  shall  be  heard  and  decided  by  a  committee  of  three  disinterested 
persons  to  be  appointed  by  said  court  or  judge.  Sec.  41.  If  said  commit- 
tee shall  find  that  such  highway  or  private  way  laid  out  or  alteration  made  by 
said  warden  and  burgesses  will  be  of  common  convenience  or  necessity,  such 
appeal  shall  be  dismissed,  with  cos^ts;  but  in  case  of  the  refusal  of  said  war- 
den and  burgesses,  on  a  written  application,  to  lay  out  a  highway,  or  make  an 
alteration  in  an  existing  way,  if  said  committee  shall, find  such  highway  or  al- 
teration will  be  of  common  convenience  and  necessity,  they  shall  survey  and 
lay  out  the  same,  or  make  such  alteration  in  existing  ways,  prayed  for,  as 
they  shall  find  necessary,  and  shall  estimate  the  damages  sustained  by  or 
special  benefits  accruing  to  each  person  by  the  laying  out  of  a  new  or  the  al- 
teration of  an  existing  highway,  and  report  in  writing  their  doings  to  said 
court  or  judge.  Sec.  42.  When  the  report  of  the  committee  finds  such  high- 
way or  alteration  will  be  of  common  convenience  or  necessity,  and  such  re- 
port is  accepted,  it  shall  be  recorded  in  the  records  of  said  court  of  said 
town  of  Greenwich,  and  of  said  borough,  and  said  road  so  laid  out  or  altered 
shall  be  a  public  highway,  and  judgment  shall  be  rendered  for  the  payment 
of  the  damages  and  benefits,  respectively,  assessed  to  be  paid  by  or  to  said 
borough  at  such  time  as  the  court  shall  direct;  and,  if  the  doings  of  said  war- 
den and  burgesses  shall  by  said  decree  be  reversed,  said  court  shall  direct  that 
said  borough  shall  pay  the  costs.  In  all  other  cases  the  costs  shall  be  paid  by 
the  petitioner.  *  *  *»  Approved  March  29,  1881.  The  course  of  pro- 
ceeding is  not  clearly  marked  out  by  these  provisions,  and  the  language  is  ob- 
scure. There  is  much  plausibility  in  the  construction  adopted  by  the  court 
below,  and  it  is  with  hesitation  that  we  have  concluded  to  reverse  the  ruling 
of  the  superior  court.  The  first  part  of  section  41,  considered  by  itself,  seems 
to  be  mandatory  on  the  court  to  dismiss  the  appeal  if  the  committee  finds 
that  the  highway  will  be  of  common  convenience  and  necessity;  but,  taking 
all  the  provisions  together,  we  doubt  whether  such  was  the  intention  of  the 
legislature. 

The  construction  claimed  by  the  appellee  proceeds  on  the  theory  that  the 
appeal  from  the  doings  of  the  warden  and  burgesses  conferred  on  the  supe- 
rior court  no  jurisdiction  of  the  subject-matter,  or  of  the  report  of  the  com- 
mittee, but  only  a  mere  power  of  appointment.  This  obviously  is  the  only 
theory  that  could  justify  the  court  in  refusing  to  entertain  a  remonstrance 
against  the  acceptance  of  the  report.  But  such  an  idea  is  so  anomalous  as  to 
occasion  much  doubt  whether  it  was  so  intended.  If  the  mere  appointment 
of  a  committee  was  contemplated,  the  formality  of  an  appeal  to  the  superior 
court  in  all  cases  when  the  court  was  in  session  seems  unnatural  and  unneces- 
sary. A  justice  of  the  peace,  or  any  judge  of  any  of  our  courts,  might  as  well 
have  been  invested  with  this  duty.    And,  if  no  judicial  review  of  the  report 
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could  be  had»  why  report  to  the  coart  at  all?  It  were  better  to  raport  directly 
to  the  warden  and  bargesses,  to  be  recorded  on  the  borough  records.  More- 
over, such  a  construction  makes  the  court  a  mere  spectator  of  the  proceedings 
before  it,  without  any  power  or  duty  except  to  dismiss  the  appeal  and  tax 
costs.  Should  such  a  construction  prevail,  the  court  could  not  even  set  aside 
the  r^ort  for  fraud  or  any  misconduct  whatsoever  on  the  part  of  the  com- 
mittee. If  it  be  conceded  that  the  court  may  hear  objections  to  the  report, 
based  on  fraud,  then  it  may  hear  any  other  objection  which  furnishes  legiti- 
mate ground  for  remonstrance.  The  first  part  of  section  41,  which  seems  to 
direct  the  summary  dismissal  of  the  appeal  upon  discovering  that  the  com- 
mittee's report  finds  the  way  or  alteration  to  be  of  common  convenience  and 
necessity,  must  be  understood  as  referring  to  a  valid  finding  of  that  fact  as 
established  by  a  report  presented  to  the  court  in  due  form,  and  accepted.  All 
the  other  provisions  of  the  chai*ter  relating  to  this  matter  are  not  only  con- 
sistent with  this  idea,  but  inconsistent  with  any  other.  Section  40  clearly 
covers  all  possible  cases  where  a  party  is  aggrieved,  either  by  a  lay-out  or  a  re- 
fusal to  lay  out,  and  provides  for  an  application  to  the  superior  court,  if  in 
session,  and,  if  not,  then  to  some  judge  of  that  court,  accompanied  with  a 
summons,  to  be  served  in  the  same  manner  as  other  civil  process,  to  appear 
and  *'be  heard  thereon,"  with  the  same  provision  contained  in  the  general 
statutes  relative  to  an  application  to  the  superior  court  where  the  selectmen 
refuse  to  lay  out  a  highway,  that  "unless  the  parties  shall  agree  as  to  the 
judgment  to  be  rendered,  such  application  shall  be  heard  and  decided  by  a 
committee  of  three  disinterested  persons,"  etc.  It  must  be  implied  that  the 
hearing  referred  to  is  a  judicial  one,  under  the  forms  and  sanctions  of  law, 
and  subject,  therefore,  to  revision  by  the  court  in  this  respect.  Section  42  is 
also  general  in  its  terms,  and  provides  that  "  when  the  report  of  the  commit- 
tee finds  such  highway  or  alteration  will  be  of  common  convenience  and 
necessity,  and  such  repoii;  is  accepted,  it  shall  be  recorded,  etc.  *  «  4e  » 
then  follows  a  provision  relative  to  the  payment  of  damages  and  benefits,  and 
that,  if  the  doings  of  the  wardens  and  burgesses  shall  be  reversed,  the  court 
shall  direct  the  borough  to  pay  the  costs,  and  that  in  all  other  cases  the  costs 
shall  be  paid  by  the  petitioner.  These  provisions  were  intended  to  give  relief 
to  persons  aggrieved  by  doings  of  the  warden  and  burgesses  affecting  prop- 
erty rights,  and  are  therefore  remedial  in  their  nature,  and  to  be  construed  as 
such.  We  conclude,  therefore,  that  in  every  case  of  a  hearing  and  decision 
by  a  committee  a  report  must  be  presented  to  the  court  or  judge,  and  that  the 
court  or  iudge  must  accept  or  reject  the  report,  and  that  the  parties  have  a 
right  to  be  heard  upon  that  question. 

But  it  is  said  that,  if  the  court  below  had  entertained  and  considered  the  re- 
monstrance as  filed  in  the  case,  no  otlier  or  different  judgment  could  have  been 
legally  rendered,  and  therefore  the  error  was  harmless.  But  as  no  reply  was 
made  to  the  remonstrance  in  the  court  below,  and  no  issue  whatever  was 
there  formed,  and  as  the  coujt  below  refused  to  entertain  it  at  all,  we  do  not 
consider  it  best  to  treat  it  as  before  this  court  upon  an  issue  which  we  must 
maite  for  the  parties.  It  would  hardly  do  to  assume  that  no  other  grounds  of 
remonstrance  were  possible  tlian  these  indicated.  If  the  issue  had  terminated 
in  a  demurrer,  the  reasons  given  for  the  demurrer  might  have  suggested  the 
propriety  of  changing  the  remonstrance  by  amendment;  hence  the  import- 
ance of  having  the  court  below  first  act  upon  the  question.  Omitting,  there- 
fore, to  decide  any  of  the  questions  involved  in  the  remonstrance,  we  predi- 
cate error  in  this  case  solely  upon  the  ground  that  the  court  below  denied  to 
the  appellant  tlie  right  to  remonstrate  at  all  against  the  acceptance  of  the  re- 
port.  There  was  error  in  the  judgment  complained  of.  In  this  opinion  the 
other  judges  concurred. 
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DeHM  V.  HiNtf  AK. 
(Suxyreme  Cowrt  cf  Errors  of  ConnecUout,    December  5, 1887.> 
Arrbst— Wbomovul  Abrbbt— Trespass  ab  Imno. 

Where  an  offloer  making  a  lawful  arrest  subsequently  becomes  a  trespasser  ob 
ifnUiojhy  failure  to  return  the  warrant,  a  person  assisting  in  making  the  arrest^  at 
the  officer's  request,  does  not  t  Iso  become  a  trespasser. 

Appeal  from  court  of  common  pleas,  Hartford  county;  Galhouk,  Judge. 

Action  for  trespass  to  tbe  person,  by  Kunigunda  S.  Dehm  against  George 
J.  HJnman,  originally  brought  before  a  justice.  On  appeal  to  the  court  of 
common  pleas  judgment  was  rendered  for  defendant,  and  plaintiff  appeals. 

H,  8.  Barbour  and  /.  L.  Barbour,  for  appellant.  S,  P.  Neioell  and  J".  /. 
Jennings^  for  appellee. 

Fabk,  C.  J.  Tbe  defendant  was  assisting  the  selectmen  of  the  town  of 
Burlington  in  surveying  a  public  highway  in  that  town,  when  he  was  as« 
saulted  by  the  plaintiff  and  her  mother  and  sister,  to  compel  them  to  desist 
from  the  work.  A  constable  of  the  town  was  present,  having  a  warrant  for 
the  arrest  of  the  mother,  directed  to  him  as  constable  of  the  town,  and  also 
as  an  indifferent  person.  The  constable  proceeded  to  make  the  arrest,  when 
.  he  was  violently  resisted  by  the  three  parties  who  had  assaulted  the  defend- 
ant, and,  being  unable  to  resist  their  combined  attack,  he  called  upon  the  de* 
fendant  for  assistance.  He  had  partially  handcuffed  the  mother  before  the 
attack  was  made,  when  she  called  upon  the  plaintiff  and  her  sister  to  help 
her  in  resisting  the  officer.  The  case  finds  that  the  defendant  assisted  the 
officer  ''by  pushing  away  the  girls,  taking  the  plaintiff  by  the  arm  for  that 
purpose,  using  no  unnecessary  violence,  and  doing  the  plaintiff  no  material 
injury,"  and  that  'Hhe  defendant  immediately  after  was  knocked  down  by  a 
piece  of  rail  used  by  one  of  the  girls. "  The  case  further  finds  that  after  the 
arrest  was  completed  the  officer,  without  the  advice  or  consent  of  the  de- 
fendant, let  the  party  arrested  go  free,  and  made  no  return  of  the  warrant  on 
which  the  arrest  was  made.  The  officer  had  been  legally  elected  a  constable 
of  the  town,  bad  taken  the  oath  of  office,  and  had  given  a  bond  for  the  faith* 
f  ul  performance  of  his  duties  to  the  acceptance  of  the  selectmen  of  the  town, 
but  by  mistake  the  bond  was  taken  to  the  selectmen  instead  of  to  the  town. 
These  are  the  principal  facts. 

One  of  the  claims  made  on  the  trial  in  the  court  below,  and  insisted  upon 
here,  is  that  tbe  arrest  was  unlawful  because  the  officer  who  made  it  had  not 
been  legally  qualified,  owing  to  the  mistake  that  bad  been  made  in  giving 
the  bopd.  But  we  need  not  consider  this  question,  as  the  warrant  was  di- 
rected to  him  as  an  indifferent  person,  as  well  as  constable  of  the  town,  and 
this  alone  gave  him  the  right  to  serve  it. 

It  is  further  claimed  that  the  officer  was  a  trespasser'  ab  initio^  because  he 
did  not  return  his  warrant;  and  therefore  that  all  who  assisted  him  in  mak* 
ing  the  arrest  are  likewise  trespassers  ab  initio,  on  the  ground  that  all  who 
aid  in  tbe  commission  of  a  trespass  are  principals,  and  are  equally  liable.  The 
law  undoubtec^y  is  so,  where  the  act  done  is  a  trespass  at  the  time  it  is  done. 
But  in  cases  where  the  act  is  lawful  at  the  time,  but  becomes  unlawful,  as  in 
tbe  case  of  an  officer  of  the  law,  by  his  neglect  or  omission  to  return  the  proc- 
ess accord! n^to  the  mandate  therein,  it  does  not  follow  that  those  who  were 
compelled  by  the  law  to  assist  the  officer  in  the  first  instance  should  suffer  in 
consequence  of  some  omission  of  his,  long  afterwards  perhaps,  over  which 
they  had  no  control.  The  selectmen  of  the  town  manifestly  had  the  right  to 
make  the  survey.  The  act  of  the  plaintiff  was  therefore  unlawful  in  resist- 
ing them  by  violence.  The  defendant,  and  others  engaged  in  the  survey,  had 
the  right  to  overcome  that  resistance,  using  no  unnecessary  force.  This  is 
also  true  in  regard  to  the  opposition  made  by  the  plaintiff's  mother  and  sla- 
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ter.  They  were  all  acting  in  concert,  and  the  act  of  one  was  the  act  of  all. 
They  were  all  committing  unlawful  acts  in  resisting  the  survey,  and  in  re- 
sisting the  arrest  of  the  mother  while  the  officer  was  engaged  in  putting  hand- 
cuffs upon  her.  It  is  said  that  the  officer  had  no  right  to  do  this,  and  there- 
fore her  resistance  was  lawful,  together  with  that  of  the  plaintiff,  who  merely 
assisted  her  mother  at  her  request  in  resisting  the  unlawful  acts  of  the  offi- 
cer, and  of  the  defendant  who  w^is  assisting  him.  But  we  think  the  charac- 
ter of  the  affray,  as  detailed  by  the  court  below,  fully  justified  the  officer  at 
the  time  in  the  use  of  handcuffs,  and  therefore  there  is  no  substance  in  this 
claim.  We  think  thei:e  is  no  error  in  the  judgment  appealed  from.  The  other 
judges  concurred. 


(56  Conn.  351) 

Shaw  v.  City  of  Hartford. 
{Suprejne  Court  of  Errors  of  Connecticut    December  5, 1887.) 

1.  Taxation— Non-Resident  Merchants. 

Under  Gen.  St.  Conn.  1888,  §  3847,  declaring  that  everr  trading  or  mercantile  bnsi- 
ness  shall  be  assessed  in  the  town,  city,  or  Doroug:h  where  the  same  is  carried  on, 
a  non-resident,  transacting  a  mercantile  business  in  Connecticut,  is  subject  to  tax- 
ation in  that  state,  though  he  has  previously  paid  taxes  on  the  property  in  the  state 
where  he  resides. 

2.  Same— Taxable  Property. 

Under  the  provision  of  the  section  that  the  average  amount  of  goods  kept  on  hand 
for  sale  during  the  past  year  shall  be  the  rule  of  assessment  and  taxation,  a  horse 
and  wagon  used  by  a  non-resident  merchant  in  bis  business  are  not  subject  to  tax- 
ation. 
8.  Same— Assessment— Failure  to  Furnish  List— Penalty. 

The  penalty  of  10  per  cent,  which  Revision  Conn.  1875,  p.  153,  §  4,  imposes  upon  a 
"resident  of  a  town"  liable  to  g^ve  in  a  list,  and  pay  taxes  therein,  for  neglect  or 
refusal  to  give  in  his  list,  cannot  be  imposed  upon  a  non-resident. 

Case  reserved  from  court  of  common  pleas,  Hartford  county. 

Action  by  Thomas  A.  Shaw  to  recover  from  the  city  of  Hartford  taxes 
claimed  to  have  been  illegally  collected  from  plaintiff  by  the  defendant  city. 
The  action  was  originally  brought  before  a  justice,  and,  on  appeal  to  the  court 
of  common  pleas,  the  case  was  reserved  for  the  advice  of  this  court. 

J.  L,  Barbour,  for  plaintiff.    8.  0.  Prentice,  for  defendant. 

Beabdsley,  J.  The  plaintiff,  a  resident  of  Massachusetts,  if  liable  to  tax- 
ation in  this  state,  is  so  by  virtue  of  the  following  statute:  "The  interest  of 
any  trading,  mercantile,  or  manufacturing  business  shall  be  assessed,  in  the 
company  or  corporate  name,  in  the  town,  city,  or  borough  where  the  busi- 
ness Is  carried  on.  *  *  *  The  average  amount  of  goods  kept  on  hand 
for  sale  during  the  year,  or  any  portion  of  it  where  the  business  has  not  been 
carried  on  for  a  year  previous  to  the  1st  day  of  October,  shall  be  the  rule  of 
assessment  and  taxation."  Revision  1875,  p.  158,  §  29;  Gen.  St.  1888,  ^  3847. 
The  plaintiff  claims  that  this  statute  is  not  applicable  to  residents  of  other 
states  doing  business  in  this  state,  but  only  to  residents  of  this  state.  There 
is  nothing  in  the  language  of  the  act,  or  the  subject  to  which  it  relates,  to 
suggest  such  a  limitation  of  its  meaning.  On  the  contrar^;^  we  may  well 
presume  that  the  legislature  deemed  it  reasonable  that  a  citizen  of  another 
state,  permanently  locating  his  business  here,  and  sharing  with  our  own  cit- 
izens the  advantages  of  such  location,  should  contribute  to  the  expenses  of  the 
local  government  upon  which  he  relies  for  his  welfare  and  protection.  In  the 
same  line  of  legislation  with  the  statute  referred  to,  the  legislature  has  ex- 
empted from  taxation  the  money  or  property  of  our  citizens  actually  invested 
in  merchandising  or  manufacturing  carried  on  out  of  this  state,  (Revision 
1875,  p.  156,  §  15,)  manifestly  upon  the  idea  that  such  property  would  be 
taxed  in  the  jurisdiction  where  it  was  invested.  It  seems  there  is  not  a  sim- 
ilar provision  in  Massachusetts,  and  hence  the  plaintiff,  being  a  resident  of 
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that  state,  was  required  to  pay  taxes  upon  the  property  in  question  there; 
but  that  does  not  affect  tlie  question  of  his  legal  liability  to  taxation  in  this 
state. 

The  plaintiff,  being  a  non-resident  of  this  state,  was  not  subject  to  taxation 
upon  his  horse  and  wagon,  unless  by  force  of  the  statute  first  referred  to. 
But  that  statute  makes  the  average  amount  of  goods  kept  on  hand  for  sale 
the  "rule  of  assessment  and  taxation.*'  The  horse  and  wagon,  not  being 
goods  kept  on  hand  for  sale,  were  improperly  included  in  the  assessment,  and 
the  plaintiff  is  entitled  to  the  return  of  $2.53,  tiie  part  of  the  tax  imposed  on 
account  of  them. 

We  think  that  the  plaintiff  is  also  entitled  to  the  return  of  $6.37,  the  amount 
of  the  10  per  cent,  imposed  upon  him  for  his  failure  to  hand  in  a  list  of  his 
property.  The  imposition  of  taxes  is  a  matter  strictijuHa,  and  the  plaintiff 
was  not  liable  to  the  penalty,  unless  he  was  made  so  by  the  language  of  the 
statute.  Revision  1875,  p.  153,  §  4.  But  that  statute  authorizes  the  addition 
of  10  per  cent,  only  to  the  list  made  by  the  assessors  of  the  property  of  a  "res- 
ident of  a  town"  liable  to  give  in  a  list,  and  pay  taxes  therein,  who  neglects 
or  refuses  to  give  in  his  list.  The  plaintiff,  not  being  a  resident  of  this  state, 
is  not  subject  to  the  provisions  of  this  statute.  We  advise  judgment  for  the 
plaintiff  for  $8.90,— the  sum  of  the  two  items,  $2.53  and  $6.37.  The  other 
judges  concurred. 


(66  Conn.  845) 

Main  v.  Brown  et  ah 
iSujyreme  Court  of  Errors  of  Connecticut.    December  16, 1887.) 

BsTOPPBi/— In  Pai8~Acquie8CENCE— Contract— -Modification. 

Under  a  contract  for  the  sale  of  plaintifl^s  timber,  the  price  was  to  be  paid  on  or 
before  October  1, 1881,  and  the  purchaser  to  have  five  years  from  that  date  to  cut 
and  remove  the  wood :  but  o\ving  to  his  inabiUty  to  raise  the  money,  and  plaintiff's 
refusal  to  let  him  begin  cutting  till  it  was  paid,  the  contract  was  not  executed  till 
December  21, 1881.  The  defendant  bought  from  the  purchaser's  trustee  in  insolv- 
ency all  of  the  purchaser's  rights  under  thecontract;  the  trustee  stating  tphim,  in 
the  presence  of  plaintiff,  that  the  purchaser  would  have  five  vears  from  December 
131, 1881,  to  remove  the  wood.  In  September,  1886,  plaintiff  for  the  first  time  noti- 
fied defendant  that  he  would  not  be  permitted  to  cut  any  trees  after  October  1st. 
HelA,  that  plaintiff  bv  his  silence  at  the  time  of  the  statement  by  the  trustee,  made 
hi  his  presence,  and  for  so  long  a  time  afterwards,  is  estopped  to  deny  that  the  con- 
tract was  modified  by  consent  of  the  parties.^ 

Appeal  from  superior  court,  New  London  county;  Torrance,  Judge. 

Action  by  Amasa  M.  Main  against  Israel  Brown  and  others  for  cutting  and 
carrying  away  trees  from  plaintiff ^s  land.  From  findings  of  fact  and  judg- 
ment thereon  for  defendants,  plaintiff  appeals. 

2>.  G,  Perkins,  for  appellant.    S.  Lucas,  for  appellees. 

Park,  C.  J.  On  the  21st  day  of  September,  1881,  the  plaintiff,  then  and 
still  being  the  owner  of  the  land  described  in  the  contract  hereinafter  men- 
tioned; agreed  with  one  Noyes  to  sell  him  all  the  wood  and  timber  on  the  land 
for  the  sum  of  !$1,700,  to  be  prepaid.  Noyes  finding  himself  unable  to  pay  the 
money,  and  the  plaintiff  refusing  to  allow  him  to  begin  to  cut  the  timber  un- 
til payment  was  made,  an  arrangement  w^as  made  with  the  New  York,  Provi- 
dence &  Boston  Railroad  Company,  by  which  the  company  agreed  to  advance 
the  money,  and  Noyes  agreed  that  the  contract  should  be  taken  in  its  name 
for  the  purpose  of  securing  the  company  for  money  advanced.  This  arrange- 
ment was  not  completed  until  the  21st  day  of  December,  1881,  when  the  fol- 
lowing contract  was  executed  by  the  plaintiff  and  the  railroad  company:  "This 
agreement,  made  this  21st  day  of  December,  1881,  between  Amasa  M.  Main, 

1  Respecting  estoppel  by  silence  and  acquiescence,  see  IKoonman  v.  Blodgett,  (Mich.) 
88  N.  W.  Hep.  649,  and  note;  Forbes  v.  McCoy,  (Neb.)  40  N.  W.  Bep.  VSi,  and  note: 
Bhineftmith  v.  Slote,  (N.  J.)  14  AU.  Rep.  900. 
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of  Ledyardy  party  of  the  first  part,  and  the  New  York,  Providence  &  Boflfton 
Railroad  Company,  party  of  the  second  part,  witnesBeth:  The  party  of  the 
first  part  hereby  agrees  to  sell  to  said  party  of  the  second  part  all  the  growing 
or  not  growing  wood  and  timber  upon  the  following  described  prem  ises,  located 
in  Ledyard,  comprising  about  seventy-five  acres,  more  or  less,  and  in  one  lot, 
bounded  and  described  as  follows,  to- wit:  Northerly  by  the  lands  of  said 
Amasa  M.  Main;  easterly  by  lands  of  Ira  Main;  southerly  by  lands  of  said 
Amasa  M.  Main,  being  the  Corydon  Main  lots,  and  land  of  Robert  A.  Stanton; 
and  westerly  by  lands  of  W.  L.  Main,  Nathan  and  A.  Barnes.  Apple  trees 
upon  said  premises  are  excepted  and  not  included  in  this  agreement;  also 
those  trees  in  the  line  of  the  boundaries  which  are  used  as  bounds.  The  toid 
party  of  the  second  part  is  to  have  five  years,  and  no  more,  in  which  to  re- 
move said  wood  and  timber,  namely,  from  October  1, 1881,  to  October  1, 1886. 
Said  party  of  the  second  part  is  to  keep  up  the  bars  and  fences  around  said 
premises  from  April  1st  to  October  1st  of  each  year,  and  shall  leave  at  the  ex- 
piration of  said  term  all  fences  which  they  may  have  torn  down  in  good  con- 
dition. Said  party  of  tlie  second  part  agrees  to  pay  for  said  wood  and  timber 
the  sum  of  seventeen  hundred  dollars,  which  sum  shall  be  paid  on  or  before 
October  1,  1881.  Said  party  of  the  second  part  further  agrees  to  cut  the  wood 
and  timber  as  they  go.  Dated  at  Ledyard,  this  2l8t  day  of  December,  1881.'' 
When  the  contract  was  executed  and  delivered  Noyes  supposed  and  believed 
that  he  was  to  have  five  years  from  that  time  in  which  to  get  off  the  wood 
and  timber.  In  the  month  of  October,  1882,  the  railroad  company  trans- 
ferred all  their  interest  in  the  contract  to  Noyes.  In  the  month  of  November, 
1883,  Noyes  made  an  assignnjent  in  insolvency,  and  one  Roswell  Brown  be- 
came the  trustee;  and  afterwards,  on  the  16th  of  May,  1885,  Noyes  and  the 
trustee  transferred  all  their  interest  in  the  contract  and  in  the  wood  and  tim- 
ber to  the  defendant.  The  finding  of  the  court,  after  stating  these  facts,  pro- 
ceeds as  follows:  *' A  short  time  prior  to  the  sale  and  conveyance  to  the  de- 
fendant, the  trustee  stated  to  the  defendant  and  others,  in  the  presence  of  the 
plaintiff,  that  he  was  about  to  sell  the  right,  title,  and  interest  of  Noyes  in 
and  to  the  wood  and  timber,  and  that  the  purchaser  would  have  five  years 
from  December  21,  1881,  in  which  to  remove  them,  as  he,  the  trustee,  had 
been  informed  by  Noyes.  The  plaintiff  h^ard  this  statement,  and  made  no 
objection  or  remark  of  any  kind.  The  defendant  in  making  the  purchase  re- 
lied upon  this  statement  so  made  in  the  plaiiitiff^s  presence.  After  the  pur- 
chase the  defendant  entered  upon  the  land,  and  cut  and  carried  away  the  tim- 
ber, trees,  and  wood  thereon  from  time  to  time,  and  he  supposed  and  believed 
from  the  statement  made  by  the  trustee,  as  before  stated,  in  the  presence  of 
the  plaintiff,  that  he  had  until  December  21,  1886,  to  cut  and  remove  the 
wood  and  timber.  In  September,  1886,  the  defendant  was  informed  for  the 
first  time  by  the  plaintiff  that  the  time  allowed  by  the  contract  was  five  years 
from  October  1,  1881.  On  the  1st  day  of  October,  1886,  the  defendant,  with 
his  workmen  to  the  number  of  thirteen,  among  whom  were  the  other  defend- 
ants, acting,  as  he  supposed,  under  the  rights  vested  in  him  under  the  con- 
tract and  its  assignment  to  him,  entered  upon  the  land,  and  began  to  cut 
down  the  trees.  While  the  defendants  were  so  engaged,  and  after  they  had 
cut  down  a  few  trees,  the  plaintiff  came  to  them,  and  stated  that  the  time  for 
cutting  and  removing  the  trees  had  expi red  at  midnight  of  the  day  before.  The 
defendant  claimed  that  the  time,  even  on  the  plaintiff's  construction  of  the  con- 
tract, would  not  expire  until  midnight  of  the  1st  of  October.  The  plaintiff  then 
told  him  that,  inasmuch  as  he  had  his  men  there,  they  might  as  well  make 
out  a  half  day,  and  that  they  might  continue  to  cut  until  noon  of  that  day, 
and  no  longer;  but  the  plaintiff  at  the  same  time  said  in  substance  that  such 
permission  to  cut  would  not  avail  the  defendant  anything;,  as  he  would  not 
permit  the  wood  or  timber  cut  or  lying  on  the  land  to  be  removed  ^ter  that 
hour.    The  defendant  and  his  workmen,  in  pursiiance  of  this  permisaioa* 
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oDotinued  to;  oxx%  until  twelve  o^clock,  nopn,  and  no  longer,  and  then  left  the 
pcemises,  and  have  not  since  entered  thereon."  The  cutting  thus  done  on 
the  first  day  of  October  is  the  ground  of  this  suit. 

We  thlnJi:  the  declaration  of  the  trustee  to  the  defendant  and  others  a  short 
time  before  the  sale  of  the  property  under  the  contract  to  the  defendant,  made 
in  the  presepoe  of  the  plaintiff,  who  heard  it,  and  made  no  objection  whatever 
to  it«  that  he  was  abo.ut  to  sell  all  the  right,  title,  and  interest  of  Noyes  In  the 
wood  and  timber  under  the  contract,  and  that  the  purchaser  would  have  five 
year9  from  December  21,  1881,  in  which  lo  remove  the  same,  as  he  had  been 
informed  by  Noyes  that  such  was  the  contract,  estops  the  plaintiff  from  claim- 
ing that  such  was  not  the  contract  so  far  as  the  sale  of  the  wood  and  timber 
to  the  defendant  was  concerned,  for  the  defendant  relied  upon  the  truth  of 
the  declaration  in  his  purchase,  and  conducted  himself  accordingly  in  tlie  cut- 
ting and  removal  of  the  wood  and  timber,  believing  that  he  had  till  December 
21, 1886,  in  which  to  cut  and  remove  it.  The  case  has  all  the  elements  of  an 
estoppel,  and  we  see  no  reason  why  it  should  not  be  applied.  It  may  be  said 
that  it  is  difficult  to  see  how  the  defendant  could  have  been  deceived  by  the 
declaration  of  the  trustee  if  he  had  made  an  examination  of  the  contract. 
But  it  should  be  remembered  that  the  terms  of  the  contract  were  agreed  upon 
in  September,  1881,  and  by  those  terms  Noyes  was  to  have  live  years  from 
the  Ist  day  of  October  following  in  which  to  cut  and  remove  tlie  wood  and 
timl>er.  But  tlve  plaintiff  absolutely  refused  to  let  Noyes  cut  any  wood  or  tim- 
ber through  the  months  of  October  and  November,  and  up  to  the  21st  day  of 
December  of  that  year,  when  the  contract  was  executed  and  delivered.  It  is 
tru^  that  the  contract  takes  no  notice  of  the  time  that  had  then  elapsed,  and 
says  five  years  from  the  1st  day  of  October:  thus  including  nearly  three 
months  during  which  Noyes  had  been  refused  all  right  to  cut  wood  or  timber, 
when  the  contract  professes  to  confer  the  right  to  cut  and  remove  wood  and 
timber  during  five  full  years.  Hence  it  is  easy  to  see  how  Noyes  and  the  de- 
fendant construed  the  contract  to  mean  five  years  from  the  time  of  its  execu- 
tion and  delivery — five  years  during  which  Noyes  would  have  the  absolute 
right  to  eut  and  rentove  the  wood  and  timber.  But  it  is  not  necessary  that  it 
should  appear  that  the  defendant  acted  in  the  matter  as  a  prudent  and  cau- 
tious man  should  have  done.  Such  a  man  would  have  been  likely  to  make 
sure  by  examining  the  written  contract.  But  we  are  to  notice  here  that  the 
defendant  waa  putting  at  hazard  an  important  interest,  and  so  had  every  rea- 
son for  desiring  to  know  when  his  right  to  cut  the  wood  would  cease,  and  so 
cannot  be  regarded  as  having  acted  willfully  or  with  a  wrong  intent;  while 
lie  had  just  cause  for  regarding  tlie  plaintiff^s  silence,  at  tlie  time  of  the  trus- 
tee's statement,  as  an  assent  to  that  construction  of  the  contract,  and  as  mak- 
ing an  exAmination  of  it  unnecessary.    This  in  excuse  of  the  defendant. 

But  the  plaintiff *s  action  in  the  matter  is  a  very  important  consideration. 
Not  only  migitt  his  silence  be  construed  as  an  assent  to  the  trustee's  state- 
ment,  but,  independently  of  this*  he  became  aware  of  the  understanding  of 
the  matter  by  the  defendant,  and  that  his  own  silent  ^acquiescence  had  con- 
tributed to  that  understanding,  and  yet  he  lets  more  than  a  year  pass  without 
informing  the  defendant  of  his  mistake.  The  sale  to  the  defendant  was  made 
on  the  16th  day  of  May,  1885.  It  was  not  uutil  some  time  in  the  month  of 
September,  1886,  a  year  and  four'months  after,  that  the  plaintiff  for  the  first 
time  told  the  defendant  that  the  time  allowed  ]^  the  contract  would  expire 
on  the  first  day  of  the  following  month.  He  had  in  the  meantime  greatly  de- 
layed the  defendant  in  his  work,  by  claiming  that  he  was  not  complying  with 
the  contract  in  cutting  clean  as  he  went,  and  in  restoring  the  fences  where 
removed;  and  yet,  with  all  his  interference  with  the  work,  he  had  not  sug- 
gested to  the  defendant  that  he  must  finish  his  work  before  the  1st  day  of  Oc- 
tober, 1886.  We  think  his  conduct  in  the  matter  amounts  to  an  assent  that, 
whatever  the  contract  might  in.  terms  require,  the  defendant  should  have  the 


Digitized  by 


Google 


746  ATLANTIC  REPORTER.  [Coiin^ 

full  five  years  from  the  date  of  the  contract  to  cut  and  remove  the  trees.  And, 
even  if  the  defendant  had  examined  the  contract,  he  would  have  found  that, 
while  not  executed  till  the  2l3t  day  of  December,  1881,  it  expressly  requires 
that  the  SI, 700  shall  be  paid  on  or  before  October  1,  1881.  Such  a  payment, 
though  expressly  and  absolutely  required,  had  become  impossible  at  the  time 
the  contract  was  executed,  and  of  course  was  waived  by  the  plaintiff  in  allow- 
ing the  payment  to  be  then  made.  It  would  not  have  been  at  all  strange  if 
Koyes  in  the  first  instance,  and  the  plaintiff  as  the  purchaser  of  his  rights, 
should  have  regarded  the  time  of  the  commencement  of  the  five  years  as  by 
common  consent  change!  in  the  same  way,  and  as  determined  by  the  date  of 
the  contract,  rather  than  by  Its  original  terms.  There  is  no  error  in  the  judg- 
ment appealed  from.    The  other  judges  concurred. 


(56  Conn.  874) 

Bradley  v,  Bailey  et  al, 
{Supreme  Court  of  Errors  of  ConnecticuU    January  13, 1888.) 
Estates— Lifb-Tenant— Emblements. 

The  right  of  a  lessee  of  a  life-tenant  to  gather,  after  the  death  of  the  life-tenant, 
crops  sown  before  his  death,  is  not  affected  by  the  fact  that  the  lessee  knew  the 
life-tenant  would  die  before  the  crop  matured,  or  that  the  crop  was  not  sown  in  an 
husbandman-like  manner. 

Appeal  from  court  of  common  pleas.  New  Haven  county;  Deming,  Judge. 

Trespass  by  James  H.  Bradley  against  George  E.  and  Abraham  L.  Bailey 
for  entering  upon  land  occupied  by  plaintiff,  and  destroying  a  crop  of  rye 
gro  wi  ng  thereon.  Plaintiff  recovered  judgment  in  the  court  of  common  pleas, 
and  defendants  appealed. 

i.  Harrison  and  B.  Zacher,  for  appellants,  E.  P,  Aroine  and  G.  A.  Ty- 
ler,  for  appellee. 

Beardsley,  J.  This  is  a  complaint  in  trespass,  in  which  the  defendants 
appeal  from  an  adverse  judgment  in  the  court  of  common  pleas.  The  ma- 
terial allegations  of  the  complaint  are  that  one  John  R.  Bradley  whs  tenant 
for  life  of  a  certain  tract  of  land,  of  which  the  defendant  George  R.  Bailey 
was  tenant  for  life  in  remainder;  that  John  B.  Bailey,  in  the  month  of  April, 
1885,  leased  the  tract  to  the  plaintiff  for  the  term  of  three  years;  that  the 
plaintiff  sowed  a  portion  of  the  tract  with  winter  rye  on  the  18th  of  Septem- 
ber, 1885;  and  that  John  B.  Bailey  died  on  the  20th  of  September,  1885,  and 
that  George  R.  Bailey,  and  the  other  defendant,  by  his  direction,  in  the  month 
of  June  following,  plowed  in  and  destroyed  the  crop  of  rye  then  maturing. 
The  truth  of  these  allegations  of  the  complaint  was  admitted  upon  the  tn'al, 
except  that  the  defendant  claimed  that  the  rye  was  sown  on  the  19th  instead 
of  the  18tli  day  of  September,  1885;  which,  however,  is  immaterial.  The 
only  question- which  we  are  called  upon  to  consider  arose  under  the  issue 
formed  by  the  plaintiff's  traverse  of  the  second  answer  to  the  complaint,  the 
material  part  ot  which  is  as  follows:  The  defendants  say  that  if  the  plaintiff 
did  anything  upon  sajd  premises  on  September  18th  or  19th,  1885,  he  did  the 
same  with  full  knowledge  that  said  John  B.  Bailey  was  then  dying;  that  if 
he  did  anything  it  was  nothing  more  than  to  harrow  the  soil  in  a  hasty  and 
superficial  manner  immediately  after  he  had  dug  his  crop  of  potatoes  from 
the  same,  and  to  scatter  a  few  seeds  upon  the  same,  without  having  first 
plowed  and  mafaured  the  same,  as  is  customary  and  proper  with  the  farmers 
in  this  state,  and  at  an  untimely  season  of  the  year,  and  without  laying  the 
same  down  to  grass,  as  is  customary  and  proper, — all  of  said  acts  of  the  plain- 
tiff being  for  the  purpose  of  defrauding  said  George  R.  Bailey  in  his  use  of 
and  right  to  said  land  after  the  death  of  said  John  B.  Bailey."  Upon  the 
trial  of  this  case  to  the  jury  the  plaintiff,  in  reply  to  inquiries  made  by  the  de- 
fendants upon  cross-examination,  described  the  manner  in  which  he  prepared 
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the  ground  for  the  crop.  The  defendnnt  afterwards  asked  bis  own  witness 
this  question:  "  What  is  the  customary,  way  of  sowing  rye,  and  preparing  the 
ground  for  it?"  The  court  excluded  this  question,  upon  the  objection  of  the 
plaintiff  that  there  was  no  established  custom,  and  that  it  was  immaterial. 
The  defendants  claimed  the  testimony  to  sliow  tliat  the  land  was  not  prepo^red 
in  the  customary  way  ais  a  part  of  the  alleged  defense.  This  ruling  of  the 
court  is  assigned  for  error.  In  support  of  the  allegation  in  the  answer  that 
the  plaintiff  knew  that  Bradley,  the  tenant  for  life,  was  dying  when  he  sowed 
the  crop,  the  defendants  called  Dr.  Webb,  the  physician  who  attended  him 
during  the  month  of  September,  1885,  and  who,  after  describing  his  symp- 
toms, testified  that  for  the  last  week  or  more  of  his  life  he  was  gradually  fail* 
ing  every  day,  growing  weaker  and  nearer  to  his  end  every  day,  and  that  this 
was  apparent  to  every  one  who  had  common  sense.  It  was  admitted  that  at 
the  time  of  his  death,  apd  for  several  months  before,  he  resided  with  the 
pUiintiff.  The  defendants  then  offered  several  witnesses  to  testify, — one, 
that  Bradley  appeared  to  be  dying  on  the  16th  and  17th  of  September,  when 
the  plaintiff  was  present;  another,  that  the  plaintiff ^s  attention  was  called 
by  him  to  Bradley's  condition  on  the  18th  of  September,  1885;  another,  that 
the  plaintiff  had  said  on  the  18th  and  19th  of  September  that  Bradley  could 
not  live  through  the  night;  and  another,  that  the  plaintiff  had  said,  a  few 
days  before  Bradley's  death,  that  he  was  very  low.  All  of  this  evidence^  ex- 
cept the  testimony  of  Dr.  Webb,  was  objected  to  by  the  plaintiff,  and  ex- 
cluded. The  plaintiff,  against  the  objection  of  the  defendants,  was  permitted 
to  testify,  in  contradiction  of  Dr.  Webb,  that  the  doctor  had  told  him,  as  late 
as  the  last  week  of  Bailey's  life,  that  "he  might  live  for  quite  a  long  time; 
that  he  might  get  out  of  it,  and  live  for  a  year  or  two,  and  perhaps  longer, 
and  might  not  live  so  long  as  that."  The  court  charged  the  jury  on  this  point 
as  follows;  "The  question,  then,  is,  did  the  plaintiff  know  for  a  certainty 
that  his  lessor,  the  tenant  for  life  of  the  estate,  would  die  before  he  could  ma^ 
ture  that  crop?  If  we  find  that  there  was  any  uncertainty  in  regard  to  the 
duration  of  the  life  of  Mr.  Bailey,  you  must  find  for  the  plaintiff.  If  you 
find  that  the  time  of  his  death  was  so  certain  that  he  (Bradley]  had  no  doubt 
in  regard  to  it,  then  your  verdict  should  be  for  the  defendants." 

The  several  rulings  of  the  court,  and  the  charge  to  the  jury  referred  to,  are 
assigned  for  error.  We  do  not  think  that  either  of  them  afford  the  defend- 
ants any  ground  of  exception.  On  the  contrary,  we  think  that  the  charge 
was  too  favorable  to  the  claim  of  the  defendants.  It  was  adapted  to  the  issue 
between  the  parties,  and  would  perhaps  have  been  unobjectionable  if  that 
issue  had  been  a  material  one;  but  the  issue  was  an  immaterial  one,  and  the 
plaintiff  would  have  been  entitled  to  judgment  upon  the  conceded  facts  if  it 
had  been  found  in  favor  of  the  defendants.  If  it  were  possible  for  the  plain- 
tiff to  have  had  absolute  knowledge  beforehand  of  the  time  of  Mr.  Bailey's 
death,  and  he  had  known  that  it  would  occur  before  the  maturity  of  the  crop 
which  he  was  planting,  his  right  to  it  would  not  be  thereby  defeated.  In  Ck>. 
Litt.  55  b,  note  1,  the  law  is  thus  stated:  "So,  therefore,  if  tenant  for  life 
soweth  the  ground  and  dieth,  his  executors. shall  have  the  corn,  for  that  his 
estate  was  uncertain,  and  determined  by  the  act  of  God;  and  the  same  law  is 
of  the  lessee  for  years  of  the  tenant  for  life."  Blackstone  says,  (2  Gomm. 
122:)  "Therefore  if  a  tenant  for  his  own  life  sows  the  land,  and  dies  before 
harvest,  his  executors  shall  have  the  emblements  or  pi;ofits  of  the  crop;  for 
the  estate  was  determined  by  the  act  of  God,  and  it  is  a  maxim  of  the  law 
that  cLctus  Dei  nemini  facit  injuriam. "  We  are  referred  to  no  case  in  which 
the  exception  claimed  by  the  defendants  has  been  made  to  this  rule  during 
the  centuries  of  its  existence.  To  hold  that  this  right  may  be  defeated  after 
the  tenant's  death,  by  evidence  of  his  condition  of  health,  or  by  his  declara- 
tions or  those  of  his  lessee  imputing  a  belief,  however  well  founded,  or  knowl- 
edge, if  such  knowledge  be  possible,  tliat  his  life  would  not  continue  until 
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harvest  time»  would  in  many  cases  subvert  an  important  object  of  the  rale, — 
the  encouragement  of  husbandry, — and  open  a  fruitful  source  of  unseemly 
litigation.  A  tenant  in  failing  health,  especially  if  he  had  expressed  a  belief 
that  his  end  was  near,  would  naturally  hesitate  to  put  in  crops  which  might 
be  successfully  claimed  by  his  successor  in  title,  or  in  respect  to  which  his 
estate  might  l)ecomo  involved  in  litigation.  The  question  asked  by  the  de* 
fendants  of  a  witness  as  to  the  customary  mode  of  sowing  rye,  and  preparing 
the  ground  for  it,  was  properly  excluded.  We  have  shown  that  the  plaintiff 
had  a  right  to  sow  the  rye  for  his  own  use,  and  it  was  a  matter  of  no  conse- 
quence to  the  remainder-man  how  he  did  it.  Nor  did  his  right  to  the  crop 
depend  upon  his  cultivating  the  land  according  to  the  rules  of  good  hus- 
bandry. If  it  was  done  in  an  unhusband  like  manner,  and  in  such  a  way 
that  the  crop  would  be  an  inconsiderable  one,  it  would  be  wholly  his  own  loss. 
The  fact  of  his  hurried  and  imperfect  mode  of  sowing  the  land  may  have 
been  of  pertinence  to  the  question  whether  he  was  in  reality  sdwing  rye,  or 
only  pretending  to  do  so.  But  it  was  not  offered  for  this  purpose,  but  to 
show  that  he  was  acting  in  the  belief  that  the  tenant  for  life  would  die  in  a 
few  days.  But,  as  we  have  already  shown,  this  belief  was  of  no  importance. 
His  right  did  not  depend  upon  the  condition  of  the  tenant  for  life.  And  he 
would  have  no  interest  in  putting  any  labor  on  the  land  as  a  matter  of  mere 
pretence,  as  he  would  only  lose  his  labor  by  so  doing.  There  is  no  error  in 
the  judgment  appealed  from.    The  other  judges  concurred. 


(6«  Conn.  869) 

Hamilton  o.  Dennison. 
{Supreme  Court  of  Errors  of  ConnecMeut    January  18, 1888.) 
1.  Basbmbntb— Wats— Obstbuction— Action  for  Damages ^Pabtibs^Tbkantb  at 
Will. 

A  tenant  at  wlU  having  had  20  years'  possession  under  parol  lease  by  the  owner 
In  fee  of  lands,  having  a  right  of  way  appurtenant  thereto  over  adjacent  premisea, 
may  maintain  an  action  for  damages  for  the  obstruction  of  the  way. 

8.  SaMB— CJONSTRUCTION  OF  GUANT— EVIDENCE. 

The  easement  being  founded  on  a  clause  in  the  deed  conveying  the  dominant 
estate,  **with  the  right  or  i)rivilege  to  use  the  pass  way  on  the  easterly  side  of  my 
house  in  passing  and  repassing  from  his  house  to  the  highway,  **  the  grantor  being 
then  seized  of  both  estates,  evidence  that  ever  since  the  deed  was  made,  about  55 
years  before,  the  occupants  of  the  dommant  estate  and  others,  going  to  imd  from 
their  premises  to  the  highway,  on  foot  or  with  teams,  were  permitted  to  pass  with- 
out obstruction,  is  admissible  for  plaintiff,  to  show  the  construction  placed  upon 
the  grant  by  the  parties  interested  in  both  estates. 

Appeal  from  court  of  common  pleas,  New  Haven  countj;  Stupley,  Judge. 

Action  for  damages  by  Alexander  E.  Hamilton  against  George  A.  Denni- 
son  and  wife  for  obstructing  plaintiff's  right  of  way.  Trial  by  the  court,  who 
rendered  judgment  for  the  plaintiff  against  the  defendant  husband,  but  in 
favor  of  Mrs.  Dennison.  Dennison  appeals.  The  plaintiff  Introduced  testi- 
mony, over  defendant's  objection,  tending  to  prove  that  during  M.  the  time 
since  the  deed  under  which  his  landlord,  Allen,  claimed  was  executed,  the 
occupants  of  the  premises  and  others,  going  to  and  from  the  premises  and 
the  street,  on  foot  and  with  teams,  had  used  the  pass  way  without  opposition 
or  obstruction. 

0.  8.  Hamilton  and  J.  C,  Cable,  for  appellant.    R.  S.  PicketU  for  appellee. 

Pare,  C.  J.  This  action  was  brought  to  recover  damages  for  obstructing 
a  passway  which  the  plaintiff  claimed  the  right  to  use  free  from  all  obstruc- 
tions. The  right  of  way  was  granted  in  the  year  1834  by  a  deed  ^conveying 
certain  premises  to  one  Allen,  the  grant  being  in  these  words:  ''With  a  right 
or  privilege  to  use  the  pass  way  on  the  easterly  side  of  my  house  in  passing 
and  repassing  from  his  house  to  the  highway."    The  premises  conveyed,  to- 
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gether  with  the  right  of  way,  came  by  regular  conveyances  to  the  lessor  of 
the  plaintiff,  and  the  latter  has  occupied  them  as  tenant  at  will  for  the  last  20 
years,  and  was  so  occupying  them  when  this  siiit  was  brought.  The  servient 
estate  came  from  the  grantor  of  the  dominant  estate,  incumbered  with  the 
right  of  way,  by  successive  conveyances  to  the  defendant  and  his  wife.  The 
court  finds  that  the  defendant,  in  the  year  1885,  placed  a  coal-box,  eight  feet 
long  and  three  and  a  half  feet  wide  and  high,  in  the  passway  over  which  the 
plaintiff  claims  the  right  of  way.  He  also  suffered  a  heap  of  ashes  to  ac^ 
cumulate  in  the  passway,  which  was  six  feet  high,  and  extended  several  feet 
into  the  way.  He  also  put  up  two  sign-boards  six  feet  from  the  ground,  that 
extended  twenty  inches  over  the  way.  Each  had  conspicuously  upon  it  the 
words:  '*A11  persons  forbidden  trespassing  on  these  premises."  This  warn* 
ing  deterred  many  persons,  having  business  with  the  plaintiff,  from  passing 
over  the  way  to  transact  it.  These  incumbrances,  the  court  finds,  obstructed 
the  plaintiff's  use  of  the  way,  and  rendered  the  defendant  liable  in  damages. 
The  defendant  claims  that  the  plaintiff,  being  only  a  tenant  at  will  of  the 
premises  under  a  parol  lease,  had  not  sutiScient  interest  in  the  way  to  enable 
him  to  maintain  this  suit.  We  think  this  claim  is  unfounded.  The  plaintiff 
was  in  possession  of  the  pi*emises,  and  in  possession  of  the  way,  and  this  was. 
sufficient  to  enable  him  to  maintain  a  suit  against  a  wrong-doer  who  disturbed 
his  possession.  The  plaintiff  offered  the  evidence  of  a  large  number  of  wit- 
nesses, whose  testimony  was  objected  to  by  the  defendant,  but  admitted  by 
the  court,  tending  to  show  how  the  way  had  been  used  by  the  owners  and  oc- 
cupants of  the  dominant  estate  from  the  origin  of  the  way,  which  use  had, 
during  all  the  time^  been  acquiesced  in  by  the  owners  and  occupants  of  the 
servient  estate  until  recently;  thereby  showing  the  practical  construction 
which  the  parties  interested  in  both  estates  had  placed  upon  the  terms  of  the 
grant.  We  think  the  court  committed  no  error  in  admitting  the  evidence. 
We  express  no  opinion  whether  the  words  written  or  printed  upon  the  sign- 
boards constituted  an  obstruction  to  the  way,  as  that  question  is  not  among 
the  errors  assigned.  There  is  no  error  in  the  judgment  appealed  from.  The 
other  judges  concurred. 

(56  Conn.  881) 

Borough  of  Stamford  9.  Stamford  H.  B.  Ck>« 
{Supreme  Court  of  Errors  of  Connecticut,    June  26, 18S8.) 

L  HOR8S  AinO  StRBBT  RaII^BOADS— CHARTBBB  and  FRANOHI8BS.' 

The  charter  of  a  street-railroad  company  specified  four  terminal  points  In  differ- 
ent quarters  of  the  borough  between  which  the  tracks  might  be  laid,  and  the  par- 
ticular streets  through  which  they  might  run,  omitting  one  which  was  namea  in 
the  petition  for  the  chirter,  and  adding  two  that  were  not  named;  the  section  clos- 
ing as  follows:  **And  orer  and  across  any  highway  within  any  of  the  points  of 
commencing  or  termination  aforesaid. "  Meld,  that  the  company  could  not  lay  its 
tracks  through  any  street  not  specified. 

2.  Samb— Boroughs— Obstbuction  in  Strebts— Injunction. 

The  borough,  being  charged  with  the  duty  of  maintaining  its  streets,  is  entitled 
to  an  injunction  to  pi*event  the  laying  of  tracks  in  streets  not  authorized;  and  it  is 
no  objection  to  the  granting  of  the  injunction  that  the  borough  might  properly  re- 
move the  tracks  when  laid. 

Case  I'eserved  from  superior  court,  Fairfield  county;  Andrews,  Judge. 

Bill  by  the  borough  of  Stamford  for  an  injunction  to  prevent  the  Stamford 
Horse  Railroad  Company  from  laying  its  tracks  on  Bedford  street  in  said  bor- 
ough. Section  1  of  the  company's  charter  specified  four  terminal  points  in 
different  quarters  of  the  borough  between  which  the  tracks  might  be  laid,  and 
the  particular  streets  through  which  the  road  might  run,  and  closed  as  fol- 
lows: "And  over  and  across  any  highway  within  any  of  the  points  of  com- 
mencing or  termination  aforesaid. '*  The  suit  was  brought  in  the  superior 
court  of  Pairfield  county,  and  was  reserved  for  the  advice  of  this  court. 
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8.  Fessenden  and  N.  C.  Dotons,  for  plaintiff.  /.  B.  Curtis  and  R,  A,  Fos^ 
dick^  for  defendant. 

Pardee,  J.  The  defendant  company,  claiming  tbat  every  street  in  the 
borough  of  Stamford  included  within  lines  drawn  from  the  northern  terminus 
established  by  its  charter  to  the  eastern,  thence  to  the  southern,  tlience  to  the 
western,  was  subjected  to  its  uses  by  the  terms  of  its  charter,  began  in  1887 
to  lay  its  track  in  Bedford  street,  without  previous  permission  by  the  plain- 
tiff, and  had  completed  the  same  to  within  50  feet  of  the  end  of  the  street, 
when  the  work  was  stopped  by  the  present  injunction.  It  presses  the  same 
claim  upon  this  court.  The  defendant  gave  public  notice  in  advance  to  the 
inhabitants  of  the  borough  as  to  the  streets  by  name  uoon  which  it  desired 
leave  to  impose  its  tracks.  Its  petition  repeated  the  lis^;  and  the  legislature 
scrutinized  it,  and  for  reasons  satisfactory  to  itself  excluded  one  street  asked 
for,  added  by  name  two  not  originally  asked  for,  and  granted  leave  to  pass 
over  certain  streets  by  name.  In  view  of  this  laborious  effort  to  put  precise 
limitations  to  this  grant  to  a  private  corporation  to  take  for  its  own  profit 
without  compensation  something  from  the  absolute  right  of  the. public  to  the 
use  of  highways,  it  i&  impossible  to  find  in  the  words  cited  legislative  permis- 
sion or  intent  to  subject  without  name  to  the  use  of  the  defendant,  not  only 
the  streets  for  which  it  asked,  and  which  the  legislature  excluded  from  the 
grant,  but  also  practically  every  street  in  the  borough  unnamed.  The  canons 
of  interpretation  require  us  to  find  in  the  last  clause  a  meaning  which  puts  it 
in  accord  with,  in  explanation  and  in  furtherance  of,  the  manifest  intent  to 
grant  some  streets  by  name  and  reserve  all  not  named.  That  meaning  is  upon 
the  surface.  The  words  referred  to  are  not  necessary;  the  grant  would  be 
perfect  in  their  absence.  Like  many  words  in  charters,  deeds,  contracts,  and 
pleadings,  they  are  inserted  from  abundant  caution;  to  protect  the  defendant 
from  any  assertion  of  claim  that  it  had  not  the  right  to  lay  its  track  over  or 
across  any  intersecting  street.  They  add  no  street  to  the  number  of  those 
specified  by.  name.  The  public  have  the  absolute  right  to  the  fullest  legal  use 
of  every  part  of  the  highway.  The  defendant,  a  private  corporation,  in  the 
absence  either  of  legislative  or  municipal  permission,  has  no  right  to  impose 
a  permanent  structure  thereon,  and  thereby  sequester  to  its  exclusive  use  for 
its  exclusive  profit  any  portion  thereof. 

The  borough,  as  the  instrumentality  by  which  the  governmental  duty  of 
constructing  and  maintaining  highways  is  performed,  as  the  guardian  for  the 
public  of  the  highways  dedicated  to  or  purchased  for  its  use,  is  entitled  to  an 
injunction  against  such  an  act  by  such  a  corporation  for  the  sole  reason  that 
it  is  an  unauthorized  exclusion  of  the  public  from  some  portion  of  the  way; 
and  this  regardless  of  the  question  as  to  the  greater  or  less  degree  of  incon- 
venience or  danger  or  expense  thence  resulting  to  the  public.  Moreover,  the 
borough  is  charged  with  the  duty  and  clothed  with  the  power  to  maintain  the 
highways  with  its  limits  in  a  reasonable  condition  of  safety  for  travelers. 
Upon  it  is  the  responsibility  for  failure  to  perform  this  duty.  The  finding  is 
that  every  horse-railroad  track  is  of  necessity  "some  impediment  to  the  free 
and  safe  use  of  the  street  for  travel  with  carriages,"  and  that  it  may  become 
a  "serious  and  menacing  obstacle  to  travel;"  that  is,  it  is  certain  to  be  dan- 
gerous in  some  degree,  and  may  be  greatly  so.  Inevitably  there  results  to  the 
plaintiff  increased  liability  to  damages  and  increased  expenditure  in  protection 
and  repairs.  Upon  the  finding,  as  against  the  defendant,  a  trespasser,  the 
plaintiff,  both  as  it  respects  the  portion  of  track  already  laid  and  the  portion 
yet  to  be  laid,  is  entitled  to  the  presumption  that  tlie  danger  will  be  in  the 
highest  degree.  The  defendant,  leaving  it  in  uncertainty,  must  rest  under 
the  burden  of  doubt.  For  these  reasons,  too,  the  plaintiff  is  entitled  to  the 
writ;  and  none  the  less  so  because  of  its  right  to  remove  the  track  by  force. 
As  a  rule,  injunctions  are  denied  to  those  who  have  adequate  remedy  at  law. 
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Where  the  choice  is  between  the  ordinary  anO  the  extraordinary  processes  of 
]aw,  and  the  former  are  sufficient,  the  ruie  will  not  permit  the  use  of  the  lat^ 
ter.  In  some  cas^s  of  nuisance,  and  in  some  cases  of  trespass,  the  law  per* 
mits  an  Individual  to  abate  the  one  and  prevent  the  other  by  force,  because 
sucli  permission  is  necessary  to  the  complete  protection  of  property  and  per- 
son. When  the  choice  is  between  redress  or  prevention  of  injury  by  force 
and  by  peaceful  process,  the  law  Is  well  pleased  if  the  individual  will  consent 
to  waive  his  right  to  the  use  of  force,  and  await  its  action.  Therefore,  as  be- 
tween force  and  the  extraordinary  writ  of  injunction,  the  rule  will  permit  the 
latter.  Certainly  it  should  be  no  cause  of  complaint  by  the  defendant  that  it 
is  allowed  peacefully  to  take  up  its  track  with  the  attendant  care  and  economy, 
rather  than  that  the  plaintiff  should  do  it  by  force.  The  defendant,  without 
permission  from  either  legislature  or  borough,  without  asking  permission 
from  either,  and  without  notice  to  the  latter,  as  a  trespasser  began  to  lay  a 
track  upon  Bedford  street.  Immediately  the  plaintiff  began  to  investigate  the 
question  as  to  its  rights  in  the  premises,  and,  upon  receiving  the  advice  of  its 
attorney,  instituted  this  proceeding.  Laches  is  not  found.  We  cannot  find 
it  as  a  fact,  nor,  upon  the  finding,  impute  it  as  a  matter  of  law.  The  supe* 
rior  court  is  advised  to  render  judgment  for  the  plaintiff.  The  other  judges 
concurred. 


(56  Conn.  396) 

In  re  Ferris. 

(Supreme  C<ywrt  of  Errors  of  Connecticut    June  26, 1888.) 

Injunction  ^  Pabties  —  Cobpo&itions  —  Bonds  and  Mobtoages  -*  Rights  of  Bond- 

HOLDEBS. 

Gen.  Bt.  Cowa,  §  8S7,  provides  that  where  a  person  not  a  party  has  an  interest  of 
title  which  a  judgment  will  affect,  the  court,  on  application,  shaU  make  him  a 
party.  Section  12§8  provides  that  any  person  interested  in  or  affected  hy  an  in- 
innction  may  appear  and  be  heard  with  regard  to  granting  or  dissolving  the  same. 
Meldy  that  a  bondholder  of  a  street-railroad  company,  which  has  instituted  pro- 
ceedings to  dissolve  an  injunction  forbidding  it  to  lay  its  tracks  in  a  street,  is  not 
entitled  to  be  made  a  party  to  such  proceedings,  it  not  appearing  that  he  could  in- 
troduce any  new  facts  or  principles,  or  that  the  company  was  not  making  a  bona 
Jlde  and  adequate  defense  of  its  nghts. 

Appeal  from  superior  court,  Fairfield  county;  Akdrews»  Judge. 

Application  was  made  by  Henry  J  Ferris  to  the  superior  court  of  Fairfield 
county  to  be  made  a  party  in  the  case  of  Borough  of  Stamford  v.  Railroad 
Co.,  ante,  749.    The  application  was  denied,  and  the  applicant  appeals. 

W,  K,  Toumsend  and  G.  D.  Watrotis,  for  appellant.  8,  Fessenden  and  S* 
C,  Doums,  for  appellee. 

Pardee,  J.  The  Stamford  Horse-Railroad  Company  executed  coupon  bonds 
to  the  amount  of  $125,000,  mortgaged  its  property,  including  its  franchise,  by 
way  of  security  for  the  payment  thereof,  and  sold  the  bonds.  The  petitioner 
is  the  owner  of  these  bonds  to  the  extent  of  $2,500.  The  company  began  to 
lay  a  track  in  Bedford  street,  in  the  borough  of  Stamford.  The  work  was 
stopped  by  an  injunction,  issued  upon  the  petition  of  the  borough,  which  de- 
nied that  the  company  had  any  right  to  lay  a  track  in  that  street.  Presum- 
ably the  laying  of  a  track  therein  will  add  to  the  profits  of  the  company,  and 
to  the  value  of  the  franchise,  and  consequently  strengthen  the  security  for  the 
payment  of  the  bonds  held  by  the  petitioner.  The  company  vjommenced,  and 
'  is  prosecuting  in  this  court,  proceedings  for  the  dissolution  of  the  injunction, 
and  for  the  establishment,  by  judgment  of  court,  of  its  right  to  lay  and  use  a 
track  in  Bedford  street.  The  statute  (Gen.  St.  §  1288)  provides  that  "any 
person  who  may  be  directly  or  indirectly  interested  in  or  affected  by  the  grant- 
ing of  any  temporary  or  permanent  injunction  may  appear  and  be  heard  with 
regard  to  granting  or  dissolving  the  same;"  and  in  section  887,  that  "where 
a  person  not  a  party  has  an  interest  or  title  which  the  judgment  will  affect, 
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the  coart,  on  his  application,  shall  direct  him  to  be  ni4de  a  party.*?  Upoft 
these  statutes  the  petitioner  asked  the  superior  court  to  make  him  a  party  de- 
fendant to  the  petition  of  the  borough  of  Stamford;  The  court  denied  his  pe- 
tition, and  he  has  appealed  to  this  court. 

Notwithstanding  the  f^t  of  the  mortgage,  the  company*  for  the  purposes 
of  this  case,  is  the  absolute  owner  of  its  franchise.  Upon  it  primarily  rests 
the  duty,  and  with  it  is  the  power  and  right,  to  defend  it  from  any  threatened 
injury ;  the  right  to  defend  it  not  only  for  itself,  but  for  the  petitioner,  and 
for  the  holders  of  its  bonds  who  have  not  attempted  to  intervene  in  this  pro- 
ceeding; the  right  of  every  owner  of  property  to  defend  it  in  its  own  way,  by 
arguments  satisiaclory  to  itself,  and  by  counsel  chosen  and  trusted  by  itself. 
It  has  the  right  to  distrust  and  reject  any  proffei-ed  alliance  or  assistance. 
The  petitioner  does  not  aver  that  his  debtor,  the  company,  is  not  with  abso* 
lute  good  faith  putting  forth  its  utmost  endeavor  to  defend  the  franchise;  is 
not  availing  itself  of  every  fact  and  of  every  principle  of  law;  is  not,  in  short, 
doinv  every  tiling  for  itself,  and  therefore  for  him,  that  he  could  do  if  he 
shoultl  be  allowed  to  supplant  it  in  the  management  of  its  cause.  He  does  not 
aver  that  as  a  party  of  record  he  could  bring  to  the  defense  of  the  franchise 
any  fact  or  principle  of  law  differing  from  or  adding  to  the  facts  and  princi- 
ples already  put  into  the  case  by  the  company;  nor  that  his  intervention  can 
possibly  change  the  form  of  the  judgment  to  be  rendered;  nor  that  'he  either 
desires  or  can  entitle  himself  to  a  judgment  giving  separate  and  special  pro- 
tection to  his  mortgage  interest;  nor  that  his  presence  upon  the  record  is  in 
the  slightest  degree  necessary  to  the  full  and  final  adjiLstment  of  the  Issues 
presented,  with  due  regard  to  the  rights  of  himself  and  all  parties  having  any 
interest,  direct  or  remote,  in  the  property.  No  judgment,  as  the  parties  now 
are,  can  affect  his  lien  upon  the  franchise.  For  the  deteruiination  ot  the  ques- 
tion as  to  the  measure  of  the  legislative  grant  to  the  railroad  no  additional 
parties  are  either  necessary  or  permissible.  Moreover,  he  has  no  greater  right 
to  take  the  direct. on  of  its  defense  from  the  company  than  would  have  any 
other  bondholder  to  take  it  from  him.  To  admit  him  would  be  to  admit  all; 
would  be  to  set  ditficulties  about  the  case  from  which  the  court  could  not  extri- 
cate it;  would  be  practically  to  make  the  administration  of  justice  impossible. 
The  petitioner,  upon  the  facts,  does  not  biing  himself  within  the  purview  of  the 
statute.  There  is  no  error  in  the  judgment  complained  of*  The  other  judges 
concurred* 


(G6  Coon,  m) 

•     Glover  r.  Stillson  et  <a. 

(Supreme  Courjb  of  Errors  of  ConnecUout.    July  0, 1688.) 

1.  Wills— CJoNSTRUCTiON—LiFE-EsTATB— Power  of  Sale. 

A  general  power  of  sale  attached  to  an  express  life-estate,  with  remainder  over, 
does  not  convert  the  life- estate  into  a  fee. 

2.  BuJB— Powers— CJoNSTRUCTioN. 

A  devise  to  two  persons  for  Uf e,  with  general  power  to  dispose  of  any  portion  of 
the  estate,  authorizes  the  conveyance  of  a  fee. 

8.  Same— Execution  of  Power. 

Where  such  devise  contains  no  provision  allowing  the  principal  to  he  nsod  for  the 
support  of  the  devisees,  and  it  is  not  intimated  that  the  mcome  is  not  sufAoieiLt  for 
their  wants,  the  devisees  simply  have  power  to  change  the  investments,  and  the 
power  must  be  exercised  during  their  joint  lives. 

i.  Bame— Duration  of  Estate— Joint  Lives. 

The  devise  being  to  the  two  devisees  by  name  •*  for  the  term  of  their  natural  Uves, " 
and  the  remainder  being  disposed  of  ** after  the  decease  of  both"  the  devisees,  the 
estate  continues  until  the  death  of  the  surviving  devisee. 

Case  reserved  from  superior  court,  Fairfield  county. 
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Suit  for  ftdrice  as  to  the  construction  of  a  will  brought  by  the  exeeutor» 
Smith  K.  Glover,  agailist  Mary  B.  Stillson  aud  others,  cli^iining  under  the 
will. 

Z>.  Davenport  and  W.  H.  O'Hctra,  for  plaintiff.  R.  B,  De  Forestj  and  /.  J7. 
Wahth,  for  Florence  G.  M.  Stillson.    8,  Judson,  Jr.,  for  Cortez  Wheeler,  Sarah 

A.  PiersoR,  and  Mary  M.  Stillson*  B.  H,  Hpde,  Jr.,  for  children  of  John  P. 
Stillson.    Hi  S  Safi/ord^  for  Bridgeport  Protestant  Orphan  Asylum. 

Carpicntbri,  J.  This  is  a  suit  to  obtain  a  construction  of  the  will  of  Abel 
Stillson.  By  it  he  disposed  of  his  property,  after  a  small  legacy  to  a  cemetery 
association,  as  follows:  "Second.  I  give,  devise  and  bequeath  the  residue  of 
my  estate,  both  real  aud  personal,  unto  my  sisters  Polly  A.  Stillson  and  Mary 

B.  Stillson,  for  the  term  of  their  natural  lives;  hereby  empowering  my  said 
sisters  to  dispose  of  any  portion  of  my  estate,  either  real  or  personal,  if  they 
should  so  desire.  Third.  After  the  decease  of  both  of  my  said  sisters,  I  give  and 
bequeath  to  each^f  the  children  of  my  nepliew  John  P.  Stillson,  now  residing 
at  Hartland,  Vt.,  the  sum  of  one  thousand  dollars  absolutely.  (2)  I  give  and 
bequeath  to  my  nephew  Frank  A.  Stillson,  now  residing  at  Rutland,  Vt.,  the 
sum  of  one  thousand  dollars,  after  the  decease  of  my  said  sisters  Polly  A. 
Stillson  and  Mary  B.  Stillson.  (3)  All  the  residue  of  my  estate,  both  real 
and  personal,  I  give,  devise,  and  bequeath  unto  the  Bridgeport  Protestant 
Orphan  Asylum,  located  in  the  town  of  Bridgeport,  Fairheld  county,  Con- 
necticut, after  the  decease  of  my  said  sisters." 

1.  The  first  question  for  our  consideration  Is,  what  estate  do  Polly  A.  and 
Mary  B.Stlllsontake  in  the  real  and  personal  property  of  the  testator  under 
the  will?  Is  it  a  life-estate,  or  an  estate  absolute  and  in  fee?  In  behalf  of 
the  executors,  and  of  the  devisees  and  legatees  of  the  remainder,  it  is  con- 
tended that  they  take  a  life-estate  only.  In  behalf  of  Mary  B.  Stillson,  the 
surviving  sistw,  it  is  contended  either  that  the  whole  will  is  void,  or  that  the 
sisters  take  a  fee.  The  several  provisions  of  the  will  are  distinct  and  inde- 
pendent. The  gifts  to  the  cemetery  association,  to  the  children  of  John  B. 
Stillson,  and  to  others,  are  clear  and  direct,  and  entirely  free  from  uncertainty 
or  ambiguity.  They  do  not  depend  upon  the  estate  given  to  the  sisters  other- 
wise than  that  they  are  postponed  until  the  termination  of  that  estate.  That 
being  so,  there  is  no  ground  on  which  we  can  hold  them  to  be  void.  The 
only  element  of  uncertainty  is  that  which  attaches  to  the  provision  for  the 
sisters.  If  that  should  be  declared  void,  perhaps  tlie  other  provisions  in  the 
will  would  take  immediate  effect;  and  we  siispect  that  that  is  a  result  which 
the  counsel  who  make^the  daim  do  not  contemplate  and  do  not  desire.  The 
doubt  or  uncertainty  is  not  of  such  a  nature  as  to  require  us  to  pronounce  any 
portion  of  the  will  void. 

We  now  come  to  the  main  question,  does  the  second  clause  give  a  life-estate 
or  a  fee?  There  are  two  methods  of  construing  wills.  One  is  to  ascertain 
the  Intention  of  the  testator,  and  give  effect  to  that  so  far  as  it  is  consistent 
with  the  policy  of  the  law  Within  those  limits,  all  artificial  rules  of  con. 
struction  must  yield  to  the  intent.  The  other  is  to  apply  legal  rules,  and 
construe  the  language  used  accordingly.  In  the  latter  case  it  cannot  be  de-« 
nied  that  the  intention  of  the  testator  is  often  defeated.  This  ease  affords  an 
excellent  illustration.  We  are  asked  to  say,  as  matter  of  law,  tiiat  the 
power  of  sale  enlarges  an  express  life-estate  to  a  fee.  If  we  do  so,  what  be- 
comes of  the  intention  of  the  testator?  His  intention  to  give  pecuniary  lega- 
cies to  the  parties  named,  and  the  residue  to  the  orphan  asylum,  is  just  as 
certain,  and,  we  may  add,  just  as  provident,  as  the  intention  to  provide  for 
his  sisters;  and  that  intention,  by  the  construction  contended  for,  is  wholly 
defeated.  The  power  of  sale  may,  in  doubtful  cases,  aid  in  ascertaining  the 
intention;  but  to  give  it  an  artificial  and  technical  force,  and  thereby  defeat 
the  manifest  intention  of  the  testator,  is  wholly  inadmis^le.  Clearly  this  is 
V.  16A.no.  12— 48 
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not  a  case  where  the  power  of  dale  will  convert  an  express  life-estate  into  a 
fee.  Lewis  v.  Palmer,  46  Conn.  454;  Stuart  v.  Walker,  72  Me.  145;  WeUh 
V.  Woodbury,  144  Mass.  542,  11  K.  E.  Bep.  762.  The  answer  to  the  first 
question  is  that  the  sisters  took  a  life-estate. 

2.  Is  tiie  power  of  the  said  Polly  A.  and  Mary  B.  to  dispose  of  the  real  and 
personal  estate  under  the  will  limited  to  a  life-interest  in  the  property,  or  does 
it  extend  to  a  fee,  so  as  to  defeat  the  legatees  in  remainder?  The  langaage 
is  explicit  and  comprehensive, — "any  portion  of  my  estate.**  The  power  of 
sale  is  not  limited  to  the  life-interest  or  income,  but  extends  to  the  principal; 
so  that  a  proper  exercise  of  the  power  will  convey  to  the  purchaser  a  fee. 
Lewis  V.  Palmer,  supra;  State  of  Connecticut  v.  Smith,  52  Conn.  562. 

3.  Could  the  power  to  dispose  of  such  interest  be  exercised  by  them  sepa- 
rately during  the  life-time  of  both,  or  must  they  join?  The  will  is  silent  as 
to  the  purpose  for  which  the  power  of  sale  is  given,  and  as  to  the  disposition 
to  be  made  of  the  proceeds.  It  will  hardly  be  presumed  that  the  testator  in- 
tended that  the  sisters  should  take  a  fee  in  them,  and  it  does  not  seem  to  be 
a  case  in  which  the  testator  is  providing  for  a  possible  deficiency  in  the  in* 
come  to  suitably  support  the  life-tenants.  The  sale  does  not  depend  upon 
their  needs,  but  upon  their  desire.  The  ordinary  provision  that  the  piincipal 
may  be  used  for  their  support,  if  necessary,  is  wanting.  The  estate  is  con- 
siderably over  $13,000,  and  there  is  no  intimation  that  the  income  is  not 
ample  for  their  wants.  The  life-tenants  are  simply  authorized  to  change  the 
investments  if  they  so  desire;  and  we  do  not  feel  justified  in  so  construing 
the  will  as  to  give  them  a  greater  power.  It  is  not  unlike  the  case  of  an  or- 
dinary power  committed  to  two  or  more  persons,  not  coupled  with  an  inter- 
est. All  must  join  in  executing  the  power  unless  the  words  used  indicate  a 
contrary  intent.  A  contrary  intent  does  not  appear  in  this  case.  The  power 
is  joint,  and  not  several;  therefore  the  joint  action  of  the  two  is  required. 

4.  This  practically  answers  the  fourth  question,  that  the  power  must  be 
executed  by  deed,  and  not  by  will. 

5.  It  also  answers  the  fifth  question  in  the  negative;  that  is,  after  the 
death  of  one  the  survivor  cannot  dispose  of  the  whole  or  any  portion  of  the 
estate. 

6.  What  portion  does  the  surviving  sister  take  under  the  will, — the  whole 
or  half? 

The  devise  is  to  his  two  sisters  by  name,  "for  the  term  of  their  natural 
lives;"  and,  in  disposing  of  the  remainder,  he  prefaces  the  first  item  with  the 
words,  "after  the  decease  of  both  my  said  sisters,"  and  in  each  of  the  remain- 
ing items  he  repeats,  "after  the  decease  of  my  said  sisters."  We  think  the 
words  of  the  will  fairly  import  an  intention  that  the  estate  should  continue 
until  the  death  of  the  survivor. 

7.  In  any  event  can  the  said  Polly  A.  and  Mary  B.,  or  the  survivor,  take  or 
use  anything  but  the  income  of  the  estate  passing  to  them  under  the  will? 
Polly  A.  Stillson  being  dead,  this  question,  so  far  as  it  relates  to  both  sisters, 
is  purely  speculative,  and  requires  no  answer.  So  far  as  the  survivor  is  con- 
cerned, it  is  practically  disposed  of  in  our  answer  to  the  third  question.  The 
survivor  having  no  longer  the  power  to  sell,  the  question  can  never  arise. 
The  superior  court  is  advised  to  render  judgment  accordingly.  The  other 
judges  concurred. 

(66  Conn.  356) 

Sherman  v.  Congdon. 
{Supreme  Court  of  Errors  of  Connecticut    July  7, 1888.) 

Easements— Nature  and  Incidents— Repairs. 

An  owner  of  land,  on  which  was  a  well,  conveyed  a  portion  of  the  land,  not  em- 
bracing the  well,  giving  the  grantee  the  right  to  use  the  well  so  long  as  he  should 
be  at  one-half  the  expense  of  keeping  it  In  repair.  Held,  that  the  grantee  was  not 
excused  from  payment,  as  against  a  subsequent  owner  of  the  servient  estate,  by 
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hftving  contributed  more  than  his  share  to  the  repairs  before  the  subsequent  owner 
acquired  title,  the  liability  to  repay  being  upon  the  person  receiving  the  benefits, 
and  not  upon  the  subsequent  owner. 

Appeal  from  court  of  common  pleas,  New  London  county;  Crump,  Judge. 

Action  by  Thomas  S.  Sherman  against  Joel  Gongdon  for  obstructing  plain- 
tiff's use  of  a  well.  On  appeal  from  the  judgment  of  a  justice,  the  court  ren- 
dered judgment  for  defendHut,  and  plaintiff  appeals. 

A,  A,  Browning  and  8.  A,  Crandall,  for  appellant.  8,  8.  Thresher,  for 
appellee. 

Beari!)sley,  J.  •  This  is  an  action  for  excluding  the  plaintiff  from  the  use  of 
a  well,  and  comes  here  by  his  appeal  from  an  adverse  judgment  in  the  court  of 
common  pleas.  It  is  admitted  by  the  pleadings  in  the  case  that  on  the  22d 
day  of  October,  1^87,  one  Chester  Fuller  conveyed  to  the  plaintiff  in  fee  cer- 
tain premises  adjoining  those  occupied  by  himself,  and  by  his  deed  of  convey- 
ance made  a  further  grant  to  the  plaintiff  in  the  following  words:  **And  I, 
the  said  Chester  Puller,  do  likewise  grant  unto  the  said  Thomas  S.  Sherman 
full  liberty  to  pass  across  my  land  adjoining  his  premises  to  the  well  of  water 
in  the  rear  of  my  dwelling-house,  in  the  most  convenient  place,  and  to  draw 
water  for  use  from  said  well  at  all  times,  so  long  as  the  said  Sherman,  h:s 
heirs  and  assigns,  shall  be  at  one-half  the  expense  of  keeping  said  well  and 
the  necessary  appurtenances  thereof  in  good  condition  and  repair  for  use." 
The  defendant  admitted  that  he  had  excluded  the  plaintiff  from  the  well,  and 
claimed  that  he  was  justified  in  doing  so  by  the  plaintiff*s  refusal  to  pay  one- 
half  the  expenses  of  the  necessary  repaii*s  upon  it.  It  is  found  that  the  de- 
fendant became  the  owner  of  the  servient  estate  in  1878,  but  had  occupied  it 
as  tenant  for  several  years  before  he  became  the  owner  of  it;  and  that  the 
plaintiff  had  failed  to  be  at  half  the  expense  of  keeping  the  well  in  good  con- 
dition and  repair,  and  had  refused  to  pay  half  the  expense  of  such  necessary 
repairs  as  the  defendant  had  caused  to  be  made.  The  plaintiff  claimed  that 
at  some  time  before  the  defendant  became  the  owner  of  the  servient  estate  he 
had  paid  by  his  labor  upon  the  well  more  than  half  the  expense  of  the  repairs 
upon  it,  and  that  he  was  therefore  entitled  to  use  water  without  further  pay- 
ment on  account  of  repairs  until  the  defendant  had  expended  enough  to  make 
the  aggregate  contribution  of  himself  and  the  former  owners  of  the  servient 
estate  equal  to  the  entire  amount  contributed  by  the  plaintiff  for  that  purpose, 
and  offered  evidence  which  we  assume  tended  to  show  the  amount  of  such 
contributions. 

The  claim  of  the  plaintiff  is  untenable^  and  the  court  properly  rejected  the 
evidence.  By  the  plaintiff's  deed  no  right  in  the  welt  is  given  to  him,  except 
to  draw  water  from  it  so  long  as  he  should  be  at  half  the  expense  of  the  repairs 
upon  it.  Whenever  he  ceased  to  perform  this  condition  his  right  ceased  also. 
His  obligation  to  perform  the  condition  for  the  benefit  of  the  defendant  was 
not  discharged  because  he  had  volunteered  to  contribute  more  than  his  share 
of  the  expense  of  repairs  made  while  another  person  was  the  owner  of  it.  If 
such  overpayment  was  made  under  such  circumstances  as  to  create  a  liability 
to  repay,  such  liability  rested  upon  the  person  who  received  the  benefit  of  It, 
and  not  upon  the  defendant.  The  grantor,  by  the  deed  to  the  plaintiff,  en- 
tered into  no  covenant,  express  or  implied,  to  contribute  to  the  payment  for 
repairs  which  the  plaintiff  might'  make  upon  the  well.  Presumably  the 
grantor  and  his  successors  in  title  would  for  their  own  convenience  maintain 
it  in  a  useful  condition,  but  the  deed  to  the  plaintiff  imposed  upon  them  no 
obligation  to  do  so.  If  they  had  abandoned  the  use  of  the  well,  or  for  any 
cause  had  ceased  to  make  repairs  upon  it,  they  would  thereby  incur  no  liabil- 
ity to  the  owner  of  the  dominant  estate.  In  such  a  case  he  might  undoubt- 
edly repair  it  for  his  own  convenience,  but  he  could  not  compel  the  owner  to 
contribute  to  the  expense  of  such  repairs,  because,  as  we  have  already  said. 
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the  owner  was  under  no  legal  obligation  to  make  them.  He  might  perhaps 
become  liable  for  his  use  of  such  repairs  if  he  afterwards  availed  himself  of 
them,  but,  if  so,  his  liability  would  rest  upon  another  ground.  Doane  v. 
Badger,  12  Mass.  65;  Ballard  v,  BuUer,  30  Me.  94.  There  is  no  error  in  the 
judgment  appealed  from.    The  other  judges  concurred. 

(66  Conn.  906) 

State  ex  rel.  New  Haven  &  Derby  B.  Ck).  v.  Railroad  Commissioners. 
{Supreme  Court  of  Errors  of  ConnectUmL    July  30, 1888.) 

L  Eminent  Dohain— What  StrsjEor  to— Hiohwats— Railrgad  Companies— Depots. 
Under  Gen.  St.  Conn.  §  8476,  providing  that  when  it  shaU  he  necessary  for  the 
constmction  of  a  railroad  to  intersect  or  cross  a  highway  the  company  may  con- 
struct said  railroad  across  or  upon  the  same,  if  the  railroad  commissioners  shaU 
judge  it  necessary,  highways  may  be  taken  with  the  approval  of  the  commissioners, 
not  only  when  it  is  necessary  to  lay  tracks,  but  also  to  erect  depots. 

8.  Same— Railboad  Companies— Chanoinq  Looation  ov  Road. 

Public  highways  or  streets  are  ** lands,"  within  the  meaning  of  Gen.  St.  Conn.  S 
8461,  authorizing  railroad  companies  to  change  the  location  ox  their  roads  with  the 
approv^  of  the  railroad  commissioners,  and  take  lands  for  additional  tracks,  depotS; 
etc. ;  and  the  commissioners  have  jurisdiction,  and  it  is  their  duty,  to  approve  or 
disapprove  of  the  looation. 

Case  reserved  from  superior  court,  New  Haven  county. 

Application  by  the  New  Haven  &  Derby  Bailroad  Company  for  mandamtu 
to  compel  the  railroad  commissioners  to  act  upon  the  location  of  a  new  pas- 
senger station  and  freight  depot  in  the  city  of  New  Haven. 

8,  E.  Baldwin^  for  relator.    Q,  M.  Woodruff,  for  defendants. 

Carpenter,  J.  In  December,  1887,  the  New  Haven  &  Derby  Bailroad 
Company  was  using  its  railroad  in  such  a  manner  as  to  cross  Meadow  street, 
in  the  city  of  New  Haven,  with  three  of  its  tracks,  at  grade.  Across  that 
street  a  large  amount  of  switching  was  done.  In  1886,  by  special  act  of  the 
legislature,  (Sp.  Laws,  385,)  the  company  was  required,  either  voluntarily  or 
upon  proceedings  instituted  by  the  railroad  commissionerst  to  take  such  ae* 
tion  as  to  lessen  the  switching  across  the  street.  With  that  end  in  view,  the 
company,  in  December  last,  decided  to  abandon  its  passenger  station  and 
freight  depot  on  Meadow  street,  and  relocate  them  at  a  point  considerably 
west  of  Meadow  street,  namely,  west  of  Commerce  street,  and  south  of  Silver 
street.  Tiie  site  thus  selected  was  crossed  at  grade  by  three  other  streets. 
The  company  decided  to  extend -Silver  street  so  as  to  accommodate  the  public 
travel,  and  to  discontinue  so  much  of  the  three  other  streets  as  interfered 
with  the  location  selected.  This  location  was  modified  so  as  to  reserve  to  the 
city  the  right  to  maintain  its  sewera,  and  to  require  the  company,  at  its  own 
expense,  to  construct  and  maintain  a  bridge,  for  foot-passengers  only,  over 
the  site  along  one  of  the  streets.  On  January  18, 1888,  the  railroad  commis- 
sioners duly  approved  of  the  abandonment  of  the  depots  at  Meadow  street, 
and  on  the  23d  day  of  May  following  they  approved  of  the  new  site  selected, 
except  so  far  as  the  location  involved  the  discontinuance  of  the  streets;  and 
in  respect  to  that  matter  the  finding  and  order  are  as  foUows:  ""As  to  the  dis- 
continuance and  change  of  Hill,  La  Fayette,  and  Liberty  streets,  asked  for  in 
said  petition,  we  are  of  the  opinion  that,  if  the  premises  above  described  are 
to  be  condemned  and  used  for  the  purposes  designated  in  said  petition,  it  will 
be  unsafe  to  use  the  said  streets  as  they  now  exist  at  grade;  still  we  think  that 
under  this  proceeding  we  have  no  authority  to  order  the  discontinuance  and 
changes  asked  for  in  the  petition,  and  therefore  decline  so  to  do."  This  suit 
is  an  application  for  a  mandamus  to  require  the  commissioners  to  act  upon 
the  matter  of  the  discontinuance  of  the  stceets.  The  defendants  admit  all 
allegations  of  matters  of  fact  to  be  true,  but  deny  that  they  haVe  by  law  joxis* 
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diction  to  proceed  and  rendeK  jadgmetit  in  the  matter.  The  case*  is  reserved 
for  the  advice  of  this  coart. 

The  question  seems  to  be  this:  Oan  the  railroad  company  take  the  land 
used  for  streets  for  depots  or  depot  grounds?  If  it  can,  it  will  be  conceded 
that  the  commissioners  have  jurisSction  to  approve  or  disapprove  of  such 
taking,  and  that  it  is  their  duty  to  do  so.  The  company  was  chartered  in 
1B64»  with  such  powers  as  were  granted  to  railroad  companies  by  the  public 
act  of  1849.  That  act,  as  foun<^  in  the  present  Bevision  in  section  3460,  au- 
thorizes the  company  to  lay  out  its  road,  not  exceeding  six  rods  wide;  and 
for  the  purpose  of  cuttings,  embankments,  and  procuring  stone  and  gravel, 
and  for  necessary  turnouts,  to  take  as  much  more  real  estate  as  may  be  neces- 
sary. Section  3476  relates  specifically  to  the  matter  of  highways,  and  is  as 
follows:  "When  it  shall  be  necessary  for  the  construction  of  a  raili-oad  to  in* 
tersect  or  cross  any  water-course  not  navigable,  or  any  public  highway,  the  rail- 
road company  may  construct  said  railroad  across  or  upon  the  same  if  the  rail- 
road commissioners  shall  Judge  it  necessary;  but  said  company  shall  restore 
said  water-course  or  highway  thus  intersected  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  impair  its  usefulness;  and  in  case  any  highway  is  so  lo- 
cated that  said  railroad  cannot  be  judiciously  constructed  across  or  upon  the 
same  without  interfering  therewith,  said  company  may,  with  the  consent  of 
said  commissioners,  cause  said  highway  to  be  changed  or  altered,  so  that  said 
railroad  may  be  made  on  the  best  site  for  that  purpose;  but  said  company  shall 
put  such  highway  in  as  good  situation  and  repair  as  it  was  previous  to  such 
alteration  under  the  direction  of  said  commissioners,  whose  determination 
thereon  shall  be  final"  The  defendants  contend  that  this  section,  even  in  lo- 
cating the  road  originally,  does  not  authorize  the  company  to  take  the  streets 
for  depot  buildings.  That  depends  upon  what  is  meant  by  a  '* railroad." 
What  is  it?  Is  it  simply  the  tracks  from  one  terminus  to  another?  Or  does 
it  embrace  cuttings,  embankments,  aide  tracks,  and  depot  buildings?  Depots 
for  passengers  and  freight  are  essential  parts  of  railroads.  A  railroad  is  in* 
complete  without  them.  It  is  doubtless  true  that  in  speaking  of  the  several 
parts  of  a  railroad  we  distinguish  between  the  main  tracks,  side  tracks,  or 
turnouts,  and  depots;  but,  when  we  speak  of  a  railroad  from  one  place  to  an- 
other, we  use  the  word  in  a  comprehensive  sense,  as  embracing  all  these,  and 
mean  by  it,  so  far  as  real  estate  is  concerned,  all  the  land  and  buildings  owned 
by  the  corporation,  and  necessary  or  convenient  for  the  transaction  of  its  busi- 
ness. It  seems  to  us,  therefore,  that  a  reasonable  construction  of  the  statute 
would  authorize  the  company,  with  the  consent  of  the  commissioners,  to  take 
streets  for  depots  as  well  as  for  its  tracks,  if  this  was  a  proceeding  in  the 
original  location  and  construction  of  the  road. 

But  this  is  a  proceeding  designed  to  effect  some  changes  and  improvements 
in  the  terminal  facilities  of  an  existing  railroad,  and  may  properly  be  regarded 
as  an  alteration  of  the  line  of  a  road  which  has  been  *' located,  approved,  and 
established."  The  statute  specially  applicable  to  such  a  case  is  section  8461, 
and  is  as  follows:  "Every  railroad  company,  after  its  line  of  road  shall  have 
been  located,  approved,  and  established,  may  so  far  alter  the  location  of  such 
road  as  to  change  the  radius  of  its  curves,  straighten  and  improve  its  lines, 
width  and  extent  of  depot  grounds,  slopes,  and  embankments,  and  extend  its 
lines  of  sight,  when  such  changes  are  approved  by  the  railroad  commissioners, 
and  may  take  lands  for  additional  tracks,  turnouts,  and  freight  and  passenger 
stations  and  depots;  also  for  the  purpose  of  supplying  water  for  the  use  of  its 
engines  and  stations,"  etc.  In  behalf  of  the  railroad  company  it  is  contended 
that  this  section  authorizes  the  Uiking  of  portions  of  these  streets  for  the  pur- 
poses mentioned.  The  defendants  deny  this,  and  claim  that  it  relates  solely 
to  the  taking  of  land  by  condemnation,  and  does  not  in  terms  authorize  the 
taking  or  using  of  public  streets  for  any  of  the  purposes  named.  It  is  true 
this  section  does  not.  use  the  word  "street"  or  "highway,"  but  the  word 
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"lands''  is  comprehensive,  and  may  include  everything  that  may  be  classed 
as  real  estate.  A  highway  or  street  is  a  public  easement  in  land.  It  attaches 
to  it,  and  cannot  exist  separated  from  it;  so  that  it  is  in  fact  a  part  of  the 
realty*  When  the  statute  authorizes  the  taking  of  land,  unless  there  is  some- 
thing indicating  a  contrary  intent,  it  authorizes  the  taking  of  all  the  incidents 
and  appurtenances  of  land.  All  buildings  and  other  improvements,  all  rights 
and  privileges  issuing  out  of  land,  whether  private  or  public,  may  be  taken, 
always  provided  due  compensation  shall  be  made  to  parties  injured.  When 
the  statute  uses  the  word  "land"  in  granting  to  a  railroad  company  the  power 
to  exercise  the  right-  of  eminent  domain,  it  will  be  presumed  to  use  it  in  its 
comprehensive  sense,  as  including  all  interests  attached  to  it  or  growing  out 
of  it;  especially  is  this  so  if  otherwise  the  rights  granted  would  be  inadequate 
or  incomplete.  Streets  and  highways  can  form  no  exception  to  this  rule,  be- 
cause other  statutes  in  pari  materia  expressly  and  by  necessary  implication 
confer  the  power  to  take  and  use  portions  of  highways  for  railroad  purposes, 
substituting  other  highways,  if  need  be,  for  those  thus  used,  ample  provision 
being  made  for  protecting  the  rights  of  the  public  through  the  action  of  the 
railroad  commissioners.  Those  statutes  afford  ample  proof  that  the  legisla- 
ture intended,  not  only  that  the  tracks  of  the  railroad  might  be  laid  on  the 
best  site  for  the  benefit  of  the  company,  but  also  that  depots  should  be  placed 
in  the  best  locations  for  the  benefit  of  the  public,  and  that  neither  of  these  in- 
tentions should  be  defeated  by  the  existence  of  highways.  Both  intentions 
are  designed  to  promote  the  public  welfare;  the  latter  especially  and  more  di- 
rectly. Depots  are  frequently,  if  not  generally,  located  in  thickly-settled  por- 
tions of  cities,  towns,  and  villages.  In  giving  them  the  best  locations,  it 
must  sometimes  happen  that  portions  of  streets  will  be  so  interfered  with 
that  discontinuance  becomes  necessary.  It  is  in  the  interests  of  the  public 
that  those  whose  duty  it  is  to  locate  them  should  have  power  to  select  the  best 
locations.  In  conclusion,  we  think  the  company  has  the  power,  subject  to 
the  approval  of  the  commissioners,  to  take  the  premises  in  question  for  the 
purposes  named,  and  that  the  defendants  have  jurisdiction,  and  that  it  is  their 
duty  to  approve  or  disapprove  of  the  location,  as  the  needs  of  the  public  may 
require.    The  other  judges  concurred. 


(56  Coon.  886) 

PixLEY  V.  Eddy. 

(Supreme  Court  of  Errors  of  Connecticut    September  21, 1888.) 

Descent  and  Distributiow— Hbhis  aio)  Distributbbs— Actions— Dboiakations  of 
THE  Deceased. 

A  distributee,  against  whom  action  is  brought  to  recover  property  whioh  he  re- 
ceived from  the  estate,  is  a  representative  within  the  meaning  of  Gen.  St.  Conn.  $ 
1094,  providing  that,  in  actions  by  or  against  the  representatives  of  deceased  per- 
sons, the  entries,  memoranda^  and  declarations  of  the  deceased,  relevant  to  the 
matter  in  issue,  may  be  received  as  evidence. 

Appeal  from  court  of  common  pleas,  Litchfield  county;  Warner,  Judge. 

Repl<»vin  by  Alonzo  Pixley,  trustee  for  his  wife,  Amelia  E.  Pixley,  against 
Henry  1'  Eddy.  The  case  was  brought  into  the  court  of  common  pleas  from 
a  justice  uf  the  peace  by  appeal  of  defendant.  Judgment  for  defendant,  and 
plaintiff  appeals. 

L»  D,  Brewster,  for  appellant.    J.  Huntington,  for  appellee. 

LooMis,  J.  This  is  an  action  of  replevin  for  certain  household  ornaments 
claimed  as  the  property  of  Amelia  E.  Pixley,  wife  of  the  plaintiff,  who  sues 
as  her  trustee.  The  title  of  the  plaintiff  is  based  on  an  alleged  contract  with 
Mrs.  John  Peck,  whereby  the  latter  was  to  furnish  the  materials  and  Mrs. 
Pixley  was  to  do  the  work  of  painting  and  ornamenting  the  same,  and  when 
finished  Mrs.  Peck  was  to  have  the  use  and  possession  for  her  life,  but  upon 
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her  decease  they  were  to  become  the  absolute  property  of  Mrs.  Pixley.  The 
plaintiff  claimed  that  the  contract  was  fully  performed  on  the  part  of  Mra. 
Pixley,  and  that  the  articles  were  delivered  to  Mrs.  Peck,  who  held  them  un- 
til the  13th  of  May,  1886,  when  she  died  intestate,  leaving  two  sons  as  heirs, 
Frederick  A:  and  Henry  P.  Eddjr.  Administration  was  taken  out  upon  the 
estate ;  and  during  its  settlement,  and  after  the  payment  of  all  debts  and  claims 
against  the  estate,  the  defendant,  for  a  valuable  consideration,  purchased  all 
the  interest  of  Frederick  A.  in  the  property  of  the  estate,  and  took  possession 
of  the  same.  To  defeat  the  plaintiff's  title  under  the  claimed  agreement,  the 
defendant  offered  the  declarations  of  Mrs.  Peck,  not  in  the  presence  of  Mrs. 
Pixley,  to  the  effect  that  no  such  agreement  was  ever  made  and  that  Mrs, 
Pixley  h;id  been  otherwise  fully  paid  for  her  work.  The  plaintiff  objected  to 
the  admission  of  this  evidence,  but  the  court  admitted  it.  The  jury  returned 
a  verdict  for  the  defendant,  and  the  plaintiff  appeals  on  the  ground  of  error 
in  this  ruling  of  the  court.  The  sole  question  is  whether  the  declarations  re- 
ferred to  were  admissible?  The  answer  depends  entirely  upon  the  construc- 
tion of  a  statute  passed  in  1881,  now  embodied  in  section  1094  of  the  General 
Statutes,  as  follows:  *'In  actions  by  or  against  the  representatives  of  deceased 
persons,  the  entries,  memoranda,  and  declarations  of  the  deceased,  relative 
to  the  matter  in  issue,  may  be  received  as  evidence."  Tlie  controlling  ques- 
tion is  whether  this  is  a  suit  against  the  representative  of  a  deceased  person. 
Had  the  statute  used  the  word  "personal"  before  the  word  "representatives," 
It  would  be  conceded  that  the  evidence  must  be  confined  to  suits  by  or  against 
executors  or  administrators.  But  executors  and  administrators  are  not  the 
only  representatives  of  a  deceased  person.  In  the  statute  of  distributions 
heirs  are  so  designated.  As  the  statute  in  question  contains  no  restriction 
or  qualification,  may  it  not  be  construed  broadly  enough  to  include  both  per- 
sonal and  legal  representatives?  Unless  restricted  to  the  former,  it  seems  to 
us  it  must  include  the  latter.  There  can  be  no  half-way  ground.  In  Bissell 
V.  Beckwith,  32  Conn.  509,  the  court  seems  to  have  construed  the  same  words 
in  the  act  of  1850,  admitting  entries  and  written  memoranda  oi  deceased  per- 
sons, as  including  suits  by  devisees.  If  devisees  are  representatives  of  the 
deceased,  why  not  distributees*  who  are  called  legal  representatives  in  the 
statutes?  But  it  is  said  thi^t  Bissell  v.  Beckmth  was  a  suit  to  recover  real 
estate  which  had  belonged  to  the  deceased,  and  had  been  obtained  from  her 
by  fraud,  and  that  the  object  was  to  recover ,it  for  the  estate.  But  it  was  real 
estate  which  by  the  will  had  vested  in  the  devisees,  and  it  was  to  be  recovered 
for  them.  The  fact  that  it  had  so  vested  rendered  it  necessary  that  they 
should  be  parties,  but  this  in  no  wise  affected  the  question  whether  they  were 
representatives  of  the  deceased.  '  The  statute  has  no  reference  at  all  to  the 
kind  of  property  to  be  recovered,  or  the  subject-matter  of  the  suit,  but  simply 
to  the  relation  of  the  parties  (or  one  of  them)  to  the  deceased.  So  that  tins 
distinction  cannot  deprive  Bissell  v.  Beckwith  of  all  force  as  an  authority. 
Nor  can  the  other  distinction,  as  to  the  purpose  of  that  suit,  have  any  such 
effect,  for  the  purpose  there  was  no  more  to  protect  the  estate  than  it  is  here. 
In  this  case,  if  the  plaintiff  succeeds,  he  takes  so  much  from  the  estate,  and,  if 
the  defendant  succeeds,  it  virtually  adds  so  much.  Before  possession  was  sur- 
rendered the  suit  could  have  been  brought  only  against  the  administmtor,  in 
which  case  it  is  conceded  that  the  declarations  would  have  been  admissible. 
In  strictness  it  is  the  duty  of  an  administrator,  if  practicable,  to  have  the 
question  of  title  settled  before  distribution,  because  if  the  property  bo  valued, 
and  set  to  one  heir  towards  his  portion  of  the  estate,  and  the  title  should  fail, 
the  distribution  would  be  unequal,  and  would  demand  readjustment.  It  is 
true  that  in  this  case  the  defendant  takes  all  there  is  of  the  estate  as  heir  and 
as  purchaser  from  his  brother,  so  that  the  question  of  the  inequality  of  shares 
cannot  in  fact  arise;  but  this  circumstance  does  not  affect  our  reasoning,  be- 
cause we  have  the  right  to  test  the  question  whether  an  heir  can  be  a  repre- 
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sentative  of  the  deceased  by  looking  at  bim  as  tbe  distribntee  of  tbe  property 
in  controversy,  and  our  position  is  that,  in  defending  the  title  of  the  deceased 
to  tlie  property  distributed  to  him»  he  virtually  defends  the  estate,  because, 
in  the  event  of  a  recovery  and  removal  of  the  property  by  a  stranger,  the  es- 
tate would  have  to  make  up  the  deficiency  by  a  new  distribution  or  otherwise, 
if  demanded;  and,  on  the  other  hand,  whatever  the  heir  saves  by  defending 
the  property  distril)ute(l  to  him  he  saves  for  the  estate.  In  Locktoood  v,  Loc£- 
fvooflt  56  Conn.  106, 14  Atl.  Hep.  293,  (decided  in  December,  1887,)  the  mean* 
ing  of  these  words  of  the  statute  was  considered  and  explained.  It  was  an 
action  of  ^ejectment'to  setlle  the  title  to  a  piece  of  land  claimed  by  two  differ- 
ent persons  under  different  deeds  directly  from  the  same  grantor.  The  action 
was  brought  after  the  grantor's  decease.  One  grantee  sought  to  assail  the 
deed  of  the  other  by  the  oral  declarations  of  the  grantor,  made  after  the  deeds 
in  quetstitm  had  been  executed  and  delivered.  It  was  held  that  a  grantee  of 
real  estate  does  not  on  the  death  of  his  grantor  become  by  that  mere  fact  a 
representative  of  his  deceased  grantor  in  relation  to  the  subject-matter  of  the 
grant,  and  in  discussing  that  case  we  said.  **It  seems  clear  to  us  that  to  con- 
stitute one  a  representative  of  a  deceased  person  he  must  take  some  portion 
of  his  estate  in  consequence  of  his  death,  either  as  heir  or  devisee,  or  else  he 
must  be  strictly  a  personaU  representative,  as  executor  or  administrator." 
Tills  proposition  whs  not  within  the  strict  requirements  of  that  case,  and 
might  be  c<illed  a  mere  dictum;  but  it  is  applicable  to  tbe  present  case,  and 
we  now  reaffirm  it.  An  argument  of  some  weight  against  the  construction 
we  have  given  is  derived  from  an  act  passed  in  1887,  now  incorporated  with 
section  10J5  of  the  General  Statutes,  which  provides  that,  where  *'the  entries 
and  written  memoranda  of  deceased  persons  would  be  admissible  in  favor  of 
the  representatives  of  such  deceased  persons,  such  entries  and  memoranda 
may  be  admitted  in  favor  of  any  person  claiming  title  under  or  from  such  de- 
ceased person."  This  seems  to  have  been  designed  as  an  extension  of  the 
operation  of  the  act  of  1850,  which  was  confined  to  entries  and  written  mem- 
oranda ;  and  the  fact  that  tlie  act  of  1881,  as  to  oral  declarations,  is  not  af- 
fected, leads  to  the  inference  that  such  declarations  in  the  opinion  of  the  leg- 
islators could  not  be  admitted  *Mn  favor. of  any  person  claiming  under  or  from 
such  deceased  person."  This  legislation  of  1887  was  probably  founded  upon 
a  douiit  as  to  the  proper  limit  for  admitting  the  entries  and  memoranda  in 
question,  but  it  is  by  no  means  clear  that  the  legislature  considered  that  the 
original  act  confined  the  evidence  to  personal  representatives.  Twenty-two 
years  before  tliis  act  was  passed  this  court  in  Bissell  y  BechwUh  had  con- 
strued the  original  act  as  including  devisees,  and  this  presumably  was  known 
to  the  f  ramers  of  the  amendatory  act,  so  that  its  purpose  seems  to  have  been 
to  extend  the  act  in  case  of  entries  and  written  memoranda  even  further  than 
devisees, — to  persons  who  did  not  pretend  to  occupy  the  position  of  represent- 
atives of  a  deceased  person,  but  were  simply  claimfints  ot  title  under  such 
person,  however  it  might  have  been  obtained*  But  both  the  purpose  and 
meaning  of  the  act  of  1887  are  somewhat  obscure,  and  we  do  not  intend  our 
suggestion  as  indicating  our  final  views  of  its  true  construction.  We  have 
made  this  reference  to  it  in  order  to  show  that  the  implication  derived  from 
this  act  as  to  the  meaning  of  *' representative"  in  the  original  act  is  too  un- 
certain to  outweigh  the  opposing  considerations  in  favor  of  the  construction 
we  have  given.  There  was  no  error  in  the  ruling  complained  of,  T)ie  other 
Judges  concurred. 

(M  conn.  841)  PTOL^TTpoom 

{Sv/preme  Cowrt  of  Brrors  of  Connecticut,    December  80, 1887.) 

1.  Garhishmbnt— FoBBioN  Attaohmbnt-—Jurisdiotio»— Shbviob  or  Pboobbs. 

In  Connecticnt,  In  proceedings  by  process  of  foreign  attachment,  it  is  not  neoes- 
saxy,  in  order  to  obtain  jurisdiction  of  the  prinoLpal  defendant;  that  a  copy  of  tiie 
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writ  dMoribing  the -property  atteohed  should  be  left  with  his  agent  or  attorney 
wlthjn  the  state,  as  Gen.  St.  $  1246,  provides  that  service  on  the  garnishee  shall  he 
sufficient. 
3.  Save— Rights  of  Platntipf— Judgmknt— Opbbation  and  Eppeot. 

'  A  creditor  who  brings  suit  against  a  non-resident  debtor  by  prooess  of  foreign 
attachment,  and  obtains  judgment  against  the  garnishee,  succeeds  to  the  rights  of 
the  debtor  in  a  foreign  judgment  for  the  alleged  indebtedness  obtained  at  his  suit 
against  the  garnishee,  pending  the  attachment  proceedings. 

8.  Samie— Estoppel— By  Rbprbsentations. 

In  scire  facias  on  a  process  by  foreign  attachment  the  defendant  garnishee  intro- 
duced the  following  letter  from  plaintiff's  attorney:  **!  am  in  receipt  of  a  letter 
from  Mr.  E.,  attorney  for  your  son-in-law,  Mr.  M.,  sayinff  that  you  were  somewhat 
worried  about  the  garnishment  of  Mrs.  F.,  [plaintiff,!  and  I  am  directed  to  say  that 
her  claim  will  not  affect  you.  You  need  employ  no  lawyer,  nor  go  to  court.  You 
will  not  be  put  to  expense  or  harm  in  any  way.  **  ffeld,  that  plaintiff  was  not  estopped 
to  avail  himself  of  a  foreign  judgment  for  the  alleged  indebtedness  obtained  by  the 

Srincipal  debtor  against  the  garnishee  pending  the  attachment,  and  that  the  evi- 
ence  was  properly  rejected,  though  accompanied  by  an  offer  to  show  that,  by  rea- 
son thereof,  defendant  believed  that  the  foreign  suit  was  settled,  and  therefore  paid 
no  further  attention  to  it. 

Appeal  from  court  of  common  pleas,  Fairfield  county;  Hall.  Judge. 

Scire  facias  upon  a  process  of  foreign  attachment  brought  to  the  court  of 
common  pleas  by  Caroline  Fuller  against  Joseph  B.  Foote.  Verdict  for  the 
plaintiff,  and  defendant  appeals  for  error  in  tlie  rulings  of  the  court. 

A.  T,  Bates,  for  appellant.    /.  B,  Hurlbutt,  for  appellee. 

Beardsley,  J.  This  is  an  action  of  scire  facias.  The  defendants  appeal 
from  the  judgment  of  the  court  of  common  pleas.  The  original  suit  was  against 
one  George  W.  Bible,  a  resident  of  the  state  of  New  York,  and  the  writ  was 
not  otherwise  served  than  by  leaving  a  copy  with  the  defendant  as  garnishee. 
He  claims  that  such  service  was  defective  because  no  copy,  with  a  return 
upon  it  describing  the  estate  attached,  was  left  with  the  agent  or  attorney  of 
Bible  in  this  state,  according  to  the  provisions  of  Gen.  St.  §  910.  The  court 
below  overruled  the  claim,  and  such  ruling  is  assigned  for  error.  The  claim 
is  sufficiently  answered  by  section  1245  of  the  Statutes,  which  provides  that 
"service  of  a  process  by  foreign  attachment  on  the  garni ^liee  shall  be  sufficient 
notice  to  a  defendant,  if  he  be  not  an  inhabitant  of  this  state,  to  bring  the  ac- 
tion to  trial. " 

When  service  was  made  upon  the  defendant  In  the  original  action,  a  suit 
was  pending  in  New  York,  brought  by  Bible  against  the  defendant,  to  recover 
the  alleged  indebtedness.  The  defendant  appeared  and  answered  in  that  suit, 
and  Bible  recovered  a  valid  judgment  against  him.  Tliat  judgment  was  ren- 
dered before  the  plaintiff  recovered  judgment  against  Bible,  and  was  for  a  less 
sum  than  the  plaintiff's  judgment.  Upon  the  trial  of  this  case  the  court  be- 
low rejected  evidence  offered  by  the  defendant  to  prove  that  he  was  not  in- 
debted to  Bible  when  he  was  garnished,  upon  the  ground  that  he  was  estopped 
by  the  New  York  judgment  from  setting  up  that  defense  to  this  action.  The 
defendant  assigns  this  ruling  of  the  court  for  error.  By  the  garnishment  of 
the  defendant  in  the  suit  against  Bible,  and  the  rendition  of  the  judgment  and 
the  demand  seasonably  made  upon  the  execution,  the  plaintiff  succeeded  to  all 
the  rights  of  Bible  in  the  claim  against  the  defendant  evidenced  by  and  merged 
in  the  judgment,  and  was  placed  in  legal  privity  with  him.  It 'is  not  appar- 
ent why  the  Judgment  which  would  be  conclusive  in  fayor  of  Bible  is  not 
equally  so  in  favor  of  the  plaintiff.  In  the  case  of  Barhtr  v.  Bank,  9  Conn. 
407,  which  like  this  was  an  action  of  scii-e  facias  to  recover  a  judgment  debt 
due  from  a  garnishee  to  the  original  defendant,  it  was  assumed  by  the  counsel 
in  argument,  and  by  the  court  in  its  opinion,  that  the  judgment  was  conclu- 
sive between  the  parties  to  the  scire  facias,  though  the  case  was  decided  on 
another  ground.  Drake,  Attachm .  8  627 ;  O'Brien  v.  Liddell,  10  Smedes  &  M. 
371;  Mathis  v.  Clark,  2  Mill,  Const.  456.    The  defendant  claimed  upon  the 
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trial  that  the  plaintiff  was  estopped  from  availing  himself  of  the  Kew  York 
judgment;  and  to  support  this  claim  offered  in  evidence  the  following  letter 
addressed  to  him,  and  written  by  the  attorney  for  the  plaintiff,  shortly  after 
the  commencement  of  her  suit  against  Bible:  "Norwalk,  Conn.,  April  2i\ 
1885.  My  Dear  Sir:  I  am  in  receipt  of  a  letter  from  Mr.  Keeler,  attorney 
for  your  son-in-law,  Mr.  Mackey,  saying  that  you  were  somewhat'  worried 
about  the  garnishment  of  Mrs.  Fuller.  Mr.  Keeler  is  also  attorney  in  New 
York  for  Mrs.  Fuller,  and  1  am  directed  to  say  that  her  claim  will  not  affect 
you.  You  need  employ  no  lawyer  nor  go  to  court.  You  will  not  be  put  to 
expense  or  harm  in  any  way."  And  in  connection  with  the  letter  offered  to 
prove  that  he,  the  defendant,  on  receipt  of  the  letter,  and  on  account  of  it, 
believed  that  the  suit  then  pending  against  him  in  New  York  was  settled, 
and  therefore  paid  no  further  attention  to  it.  This  evidence  was  rejected 
by  the  court,  and  the  defendant  alleges  this  ruling  for  error.  The  evidence 
was  properly  rejected.  It  is  enough  to  say  that  there  is  in  the  letter  no 
allusion  to  the  New  York  suit  then  pending.  •  It  refers  wholly  to  the  factor- 
izing suit  which  the  plaintiff  had  brought  in  this  state.  The  inference  which 
the  def endan  t  claims  to  have  drawn  from  it  was  therefore  unwarranted .  There 
is  no  error  in  the  judgment  complained  of.    The  other  judges  concurred. 


Chappell  v.  Bradshaw.i 
(Court  of  Appeals  of  Maryland.    March  27, 1888.) 
Appeal— Revibw— Objection  not  Raised  Below— Federal  Question. 

A  claim  of  right  under  an  act  of  congress,  made  for  the  nrst  time  on  motion  for 
rehearing  in  the  court  of  appeals,  wiU  not  be  considered.  It  should  have  been  made 
at  the  trial. 

On  motion  for  reargument. 

For  the  former  report  of  this  case,  see  13  Atl,  Rep.  50.  For  the  aflBrmance, 
by  the  United  States  supreme  court,  of  the  point  raised  and  decided  on  this 
motion  for  a  reargument,  see  9  Sup.  Ct.  Rep.  — . 

Thomas  W.  Hall,  for  appellant,  B,  H,Haman  and  W,  A.  ffammondt  for 
appellee. 

McSherry,  J«  We  have  been  asked  to  order  a  reargument  in  this  case. 
The  only  reason  assigned  is  that  the  circuit  court  for  Howard  county  did  not, 
in  its  instructions  to  the  jury,  limit  the  measure  of  damages  to  the  value  of 
the  scow  which  occasioned  the  injury  complained  of.  It  i^  insisted  that  such 
a  limit  should  have  been  applied  under  the  provisions  of  section  18,  c.  121,  of 
the  act  of  congress  of  June  26, 1884.  It  is  only  necessary  to  say  that  this  act 
of  congress  was  not  before  the  circuit  court  when  the  case  was  tried,  nor  be- 
fore this  court  on  appeal,  and  that  no  reference  to  or  construction  of  it  was 
made  in  either  court.  As  no  question  was  made  under  it  in  the  court  below, 
we  could  not,  as  the  law  stands  in  this  state,  have  considered  it,  even  had  our 
attention  been  called  to  it  during  the  argument  in  this  court.  There  was  no 
evidence  offered  by  the  appellant  in  the  court  below  with  respect  to  the  value 
of  the  scow  alluded  to,  and  the  appellant  did  not  then  seek  to  restrict  his 
liability  by  relying  upon  this  statute.  It  would,  in  the  absence  of  all  evidence 
on  this  subject,  have  been  idle  and  useless  for  the  court  to  instruct  the  jury 
that  the  appellee  could  recover  no  greater  sum  than  the  value  of  the  scow.  If 
the  act  of  congress  be  applicable  to  this  case,  (and  this  is  a  point  which  we 
expressly  do  not  decide,)  the  appellant  failed  to  invoke  its  provisions  at  the 
proper  time,  and  neglected  to  offer  any  evidence  for  the  guidance  of  the  jury 
in  ascertaining  the  value  of  the  scow.    It  is  now  too  late  to  ask  us  to  reverse 

^The  publication  of  this  case  was  delayed  because  copy  of  the  opinion  was  not  re- 
ceived. 
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the  judgment,  and  to  send  the  <Sa8e  back,  solely  for  the  purpose  of  enabling 
the  appellant  to  make  a  defense  merely  with  respect  to  the  measure  of  dam- 
ages; which  defense,  if  allowable  at  all,  could  have  been  just  as  fully  and  ef- 
fectually made  upon  the  trial  already  had  as  it  could  possibly  be  upon. any 
new  trial  here&fter.    The  motion  for  a  reargument  must  be  and  is  overruled. 


ae  R.  I.  343) 

NationaIi  Niantio  Bank  v.  Adams  Exp.  Co. 
{Supreme  Court  of  Rhode  Island.    October  4, 1888.) 
AssrMPSiT— Parties— NoN- Joinder— Plea,  in  Abatement— Verification". 

In  Rhode  Island,  a  plea  of  abatement  in  an  action  of  a^s^immit^  alleging  the  non- 
joinder of  other  joint  promisors,  is  not  required  to  be  verined  by  affidavit.  The 
statute  of  4  Anne,  o.  16,  ^  11,  requiring  affidavits  generally  to  pleas  in  abatement,  is 
not  among  the  statutes  declared  to  be  in  force  by  the  act  of  1749,  and  there  is  no 
rule  of  court  on  the  subject. 

Assumpsit,    On  motion  to  strike  out  plea  in  abatement. 

This  action  was  brought  against  numerous  defendants,  doing  business  as 
common  carriers  under  the  name  of  the  "Adams  Express  Company,"  upon 
their  joint  promise.  The  defendants  pleaded  in  abatement  the  non-joinder  of 
other  joint  promisors^  The  plaintiff  moved  that  the  plea  be  stricken  out,  be- 
Ciiuse  not  verified  by  affidavit. 

Charles  A,  Wilson  and  Thomets  A,  Jenckes,  for  plaintiff,  John  D.  Thurs* 
ton^  for  defendants. 

Feb  CiTRiAM.  This  is  an  action  of  assumpsit  to  whi(!h  the  defendants 
have  pleaded  in  abatement  the  non- joinder  of  other  joint  promisors.  The  plea 
is  not  accompanied  by  any  affidavit  to  its  truth.  The  plaintiff  moves  tkiat  it  be 
stricken  out  for  want  of  such  an  affidavit.  We  tliink  the  motion  must  be 
denied.  The  plea  is  not  of  the  kind  which  requires  an  affidavit  at  common 
law,  and  the  English  practice  requiring  affidavits  generally  to  pleas  in  abate- 
ment, which  depends  on  4  Anne,  c.  16,  §  11,  has  never,  to  our  knowledge, 
prevailed  in  this  state.  The  statute  4  Anne,  c.  16t  §  11,  is  not  among  the 
statutes  declared  to  be  in  force  by  tlie  act  of  A.  D.  1749.  We  have  no  statute 
nor  rule  of  court  requiring  an  affidavit,  as  some  other  states  have.  Motion 
dismissed. 


(16  R.  I.  837) 

Clarke  et  at.  v.  City  of  Proyioence. 
(Supreme  Court  of  Rhode  IsUmd.    September  27, 1888.) 

1.  Municipal  Corporations— Parks— Discontinuikob— Constitutional  Lav— Legis- 

lative Powers.  . 

The  general  assembly  has  power  as  against  the  public  to  authorize  the  discontinu- 
ance 01  a  public  park,  the  fee  of  which  is  in  the  city,  and  the  sale  of  the  park  lands. 

2.  Same— Rights  or  Abutters— Compensation. 

The  owners  of  land  around  a  public  park,  the  fee  of  which  is  in  the  city,  have  no 
such  right  or  interest  therein  as  will  entitle  them  to  compensation  when  the  city 
discontinues  it  under  legislative  sanction. 

8.  Same— Constitutional  Law— Rights  of  Fishery. 

Const.  R.  L  art.  1,  §  17.  providing  that  *Hhe  people  shall  continue  to  enjoy  and 
freely  exercise  all  the  rights  of  fishery  and  the  privileges  of  the  shore  to  which  they 
have  been  heretofore  entitled,  under  the  charter  and  usages  of  this  state,  but  no 
new  right  is  intended  to  be  granted  »  *  *  by  this  declaration, "  leaves  the  rights 
of  the  people  exactly  as  they  existed  previous  to  the  constitution ;  and  such  rights  as 
then  existed  were  subordinate  to  the  authority  of  the  general  assembly  to  regulate, 
modi^  and  to  some  extent,  at  least,  extinguish  them.  Hence  act  R.  L  May  31, 
1888,  (Pub.  Laws,  c.  722,)  authorizing  the  city  of  Providence  to  fill  in  a  cove  basin 
which  is  subject  to  the  ebb  and  flow  of  the  tide,  and  discontinue  a  park  connected 
therewith,  is  not  in  violation  of  section  17  of  the  constitution,  in  that  it  disturbs  the 
people's  rights  of  fishery. 

i.  Same— Riparian  Rights— Riparun  Proprietors. 

Complainant  sought  to  enjoin  the  filling  of  a  cove  basin  by  the  cit^of  Providence 
under  act  R.  I.  May  81, 1888,  on  the  ground  that  he  was  a  riparian  proprietor,  and 
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as  iracli  entitled  to  oompenBation,  for  which  the  act  contains  no  prorUion.  It  9p- 
pears  that  complainant^s  lot,  in  its  present  condition,  does  not  extend  to  the  cove 
Dasin ;  but  that  between  it  and  the  basin  there  is  a  wide  space,  used  partly  as  a  pub- 
lic square,  parUv  as  a  railway  depot,  and  partly  as  a  portion  of  the  park  surround- 
ing the  basin,  which  was  filled  out  bv  a  railroad  company  under  a  special-  act  re- 
serving to  the  state  all  its  rights  in  the  land  so  filled  whicn  the  company  should  not 
appropriate.  Heldy  that  the  owners  of  complainant's  lot,  if  entitled  to  compensation, 
shoula  have  claimed  it  then,  and  that  complainant,  with  the  lot  in  its  present  con- 
dition, is  not  a  riparian  proprietor. 

Bill  in  equity.    On  petition  for  preliminary  injunction. 

Bill  brought  by  Henry  G.  Clarke  and  others  to  enjoin  the  cfty  of  Providence 
from  filling,  in  part,  the  cove  basin  in  said  city,  and  from  alienating  land 
surrounding  it,  now  used  as  a  public  park. 

T?iotnas  A.  Jenckes  and  Walter  H,  Barney,  for  complainants.  NicTiolaa 
Van  Slyckf  City  Sol.,  for  respondent. 

Per  Curiam.  This  is  a  suit  in  equity  for  an  injunction  to  restrain  the  de- 
fendant, the  city  of  Providence,  from  filling,  in  part,  the  cove  basin  in  s<iid 
city,  and  from  alienating  or  diverting  the  land  surrounding  said  basin,  now 
used  as  a  public  park  or  promenade,  to  other  uses.  The  place  where  the  park 
is,  was  formerly  fiowed  by  tide- water.  It  was  reclaimed  by  tilling,  and  in  A. 
D.  1870,  was  conveyed  by  the  state,  then  claiming  title  to  it,  to  the  city.  It 
bad  been  previously,  and  has  been  ever  since,  used  as  a  park,  and  it  is  ad- 
mitted by  the  city  to  have  been  dedicated  to  the  public  as  such.  The  cove 
basin  is  subject  to  the  ebb  and  flow  of  the  tide.  By  an  act  of  the  general  as- 
sembly passed  af  the  last  May  session  (Pub.  Laws  E.  I.  c.  722;  of  May  31, 
1888 ')  the  city  was  authorized  to  fill  the  basin  in  part,  and  to  discontinue  the 
park,  and  to  sell,  convey,  or  exchange  the  land  for  railroad  or  other  purposes. 
The  object  of  the  complainants  is  to  prevent  this.  The  bill  sets  forth  three 
grounds  on  which  the  injunction  is  asked: 

1.  The  bill  alleges  that  Timothy  Newell,  one  of  the  complainants,  is,  and 
long  has  been,  seized  of  certain  lots,  numbered  20,  21,  and  22  on  the  plat  of 
the  Gov.  Francis  land,  surveyed  and  platted  August  18, 1855,  by  K.  B.  Schu- 
barth,  which  lots  are  adJHcent  to  the  cove  lands;  that  said  Newell  has  made 
lasting  and  valuable  improvements  on  the  lots,  and  that  they  will  be  rendered 
of  less  value  by  a  conversion  of  the  park  land  to  other  uses;  that,  by  being  an 
adjoining  proprietor,  he  has  a  vested  interest  in  said  park  land;  and  that  the 
same  is  threatened  with  destruction  by  the  act  of  the  general  assembly.  The 
statements  of  the  bill  cArry  the  impression  that  the  lots  border  on  the  cove 
lands,  or  bordered  on  the  cove  before  the  lands  were  made  by  filling.  ,  The 
evidence  shows  that  they  are  simply  near,  without  bordering  on,  said  lands, 
and  that  the  advantages  which  accrue  to  them  from  having  said  lands  remain 
a  park  are  merely  advantages  of  proximity.  The  complainant  Newell  claims 
on  account  of  them  a  vested  interest  in  the  park,  but  adduces  no  authority  in 
support  of  the  claim.    We  do  not  see  how  he  thereby  acquires  a  vested  inter- 

^  Section  1.  The  ciw  of  Providence  is  authorized  to  fill  or  cause  to  be  filled  the  oove 
basin  in  the  cityof  Providence,  constructing  through  the  present  site  of  said  basin  a 
passage  for  the  Woonasquatucket  river  at  least  one  hundred  feet  wide ;  and  also  a  pass- 
age for  the  Moshassuck  river,  connecting  the  same  with  the  channel  of  the  Woonasqua- 
tucket river,  at  least  forty-five  feet  wide. 

Sec.  2.  The  city  of  Providence  may  abandon  and  discontinue  as  a  public  park  any  and 
all  lands  known  as  the  '^cove**  or  ^cove  promenade,  '*  and  being  land  surroundine:  or  in 
part  surrounding  the  cove  basin  In  said  city:  and  said  cityof  Providence  may  seU,  con- 
vey, or  exchange  any  such  lands  for  railroad  or  other  purposes. 

Sec.  8.  To  carry  into  effect  the  authority  and  power  hereinbefore  granted,  and  defray 
the  expense  thereof,  the  city  of  Providence  is  authorized  to  borrow  money  to  an  amount 
not  exceeding  four  hundred  and  fifty  thousand  doUars,  and  to  issue  its  bonds  therefor 
at  such  times  and  on  such  conditions  and  in  such  amounts,  not  exoeeding  said  sum,  as 
the  city  may  determine,  and  to  establish  a  sinking  fund  therefor. 

Seo.  4.  This  act  shall  go  into  effect  from  and  after  its  passage,  and  all  aots  tnoonsiBtent 
herewith  are  hereby  repealed. 
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est  any  more  than  be  v  ould  aequire  8Uoh  an  interest  in  a  neighboring  private 
garden  or  grove,  which  might  add  v^alue  to  the  lots,  by  making  them  pieas- 
anter  as  a-  place  of  residence.  It  was  long  ago  decided  that  a  land-owner 
has  no  vested  right  in  a  mere  prospect,  though  it  may  greatly  add  to  his 
enjoyment.  Aldred*s  Oeuct  9  Coke,  576,  586.  In  Commissioners  r.  Arm" 
strong^Ab  N.  Y.  234,  it  was  expressly  decided  that  tiie  owners  of  land  aroond 
a  public  park  have  no  such  right  or  interest  therein  as  will  entitle  them  to 
compensation,  when  a  city,  being  the  owner  of  the  fee  of  the  park,  discon- 
tinues it  under  the  sanction  of  the  legislature.  The  case  is  directly  in  point. 
See,  also.  Slate  v.  Dexter,  10  K.  I.  H4I,  846,  347  The  complainants  also  con- 
tend, though  the  point  was  not  presented  in  tba  bill,  that  the  general  assem- 
bly has  no  power,  as  against  the  public,  to  authorize  the  discontinuance  of  the 
park,  and  the  sale  of  the  park  lands;  and  cite  City  of  Jaoksonville  v.  Railway 
Co,,  67  111.  640;  Warren  v.  Mayor,  22  Iowa,  851;  Le  Glercq  v.  Trtiatees,  7 
Ohio,  217.  But  in  these  cases  the  fee  of  the  land,  which  was  subject  to  the. 
public  easement  of  the  park,  was  not  in  the  city  or  town,  which  was  author- 
ized to  discontinue  ahd  sell,  as  absolute  owners,  but  was  in  individual  proprie- 
tors; or,  if  in  the  cities  or  towns,  was  in  them  as  trustees  under  a  special 
trust  for  the  public.  The  case  of  Commissionem  v.  Armntrony,  above  cited, 
is  more  exactly  in  point;  for  in  that  case  the  land  on  which  the  park  was  laid 
out  belonged  absolutely  to  the  city,  and  the  court  held  that,  though  the  city 
could  not  of  itself  alienate  the  land  in  contravention  of  the  public  right,  it 
could  do  so  if  authorized  by  the  legislature.  In  such  a  case  the  state  is,  as  to 
the  public  right,  the  representative  of  the  public,  and  as  such  has  power  to 
release  the  right.  State  v.  Dexter ,  supra,  €terhard  v.  Commissioners t  15  R. 
I.  334,  5  Atl.  Bep.  199. 

2.  The  comphiinaiits  ask  an  injunction  because  they  are  citizens  and  resi- 
dents of  the  city  of  Providence,  and  as  such  entitled  to  enjoy  and  freely  exer- 
cise all  the  rights  of  ^hery  and  privileges  of  the  shore  to  which  the  people  of 
the  state  have  been  heretofore  entitled  under  the  charter  and  usages  of  the 
state,  and  because  the  cove  basin,  being  covered  by  tide- water,  an  act  of  the 
general  assembly  authoriaing  the  filling,  or  partial  filling,  of  it  is  in  deroga- 
tion of  these  rights  and  privileges,  and  in  conflict  with  the  constitution,  art. 
1,  g  17.  ^his  H<>otion  reads  as  follows:  "The  people  shall  continue  to  enjoy 
and  freely  exercise  all  the  rights  of  fishery,  and  the  privileges  of  the  shore,  to 
which  they  have  been  heretofore  entitled  under  the  charter  and  usages  of  the 
state;  but  no  new  right  is  intended  to  be  granted,  nor  any  existing  right  im- 
paired, by  this  declaration."  It  is  clear  that  this  section  leaves  the  rights  of 
the  people  as  they  existed  previously  tu  the  constitution.  It  neither  .dimin- 
ishes nor  adds  to  them,  as  was  decided  by  this  court  in  State  v.  Medbury^  8 
B.  I.  138.  It  is  necessary,  therefore,  to  know  what  the  rights  and  privileges 
of  the  people  were  under  the  charter  and  usages  of  this  state,  before  the  con- 
stitution w^s  adopted,  in  order  to  decide  whether  they  are  infringed  by  the  act 
of  tho  general  assembly.  The  act  must  be  taken  to  be  constitutional  unless 
the  contrary  appears;  for,  in  our  opinion,  the  general  assembly  has  in  this 
matter  the  authority,  not  simply  of  the  English  crown,  but  of  both  crown  and 
parliament,  except  so  far  as  it  has  been  limited  by  the  constitution  of  the 
state,  or  by  the  constitution  and  laws  of  the  United  States.  €h3uld  v.  Rail- 
road Co.,  6  N.  y.  522;  King  v.  Montague,  4  Barn.  &  O  598.  There  is  little 
in  the  Bhode  Island  Beports  to  enlighten  us  on  this  point.  In  State  v.  Med- 
bury,  3  B.  I.  138,  the  court  held  that  the  provision  of  the  colonial  charter  in 
regard  to  fisheri^  s  does  not  relate  to  the  shell-fisheries  of  the  state,  but  was 
designed  to  continue  to  the  people  of  New  England  the  right  more  especially 
to  prosecute  the  cod  fisheries  in  Bhode  Island  waters,  as  they  had  been  accus- 
tomed to  prosecute  it  before  this  charter  was  granted.  In  State  v.  Cozzens, 
2  B«  I.  561,  the  court  held  that  the  general  assembly  has  power  to  lease  por- 
tions of  the  tide- waters  of  the  state  for  private  oyster  fisheries,  to  the  com- 
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plete  exclusion,  for  the  exercise  of  the  shell-fisheries  thefeon,  of  all  bat  the 
lessees,  even  though  the  leases  include  portions  of  natural  oyster  and  quahaug 
grounds,  notwithstanding  said  section  17.  Neither  of  these  decisions  gives 
any  suppoii;  to  the  claim  of  the  complainants,  but,  so  far  as  they  bear,  are  ad- 
verse to  it.  It  is  common  knowledge  that  the  citizens  of  the  state  have  al- 
ways been  accustomed  to  dig  clams  freely  along  the  shores  of  the  bay  and 
river,  wherever  they  could  be  found,  and,  subject  to  some  legislative  regula- 
tions, to  fish  in  the  deeper  waters;  and  because  this  has  been  so,  and  because 
formerly  citizens  were  accustomed  to  clam  and  fish  in  the  cove,  the  complainants 
take  it  for  granted  that  they  are  entitled,  under  section  17,  to  clam  and  fish 
there  in  the  same  planner  forever,  and  that  therefore  any  act  of  the  general 
assembly  which  authorizes  the  filling  or  partial  filling  of  the  cove,  thus  lessen- 
ing their  ability  to  do  so,  must  be  unconstitutional  and  void.  But  it  is  also 
common  knowledge  that  there  are  many  places  where  fish  and  clams  were  form- 
.  erly  taken  which  are  now  solid  land,  made  by  filling  out  the  shores,  either  with 
the  tacit  acquiescence,  or  with  the  implied  or  express  consent,  of  the  general 
assembly.  The  acts  of  the  general  assembly  establishing,  or  authorizing  the 
establishing  of,  harbor  lines,  some  of  which  existed  before  the  constitution, 
(Dig.  1822,  pp.  484,  485,)  go  to  show  that  the  assumption  of  the  complain- 
ants is  too  broad,  and  that  these  rights  of  clamming  and  fishing  are  enjoyed 
in  subordination  to  the  paramount  authority  of  the  general  assembly  to  regu- 
late and  modify,  and  to  some  extent,  at  least,  to  extinguish  them.  The  coun- 
sel for  the  complainants,  in  view  of  these  acts,  concedes  that  the  general  as- 
sembly has  power  to  authorize  such  encroachments  upon  the  tide- waters, 
where  they  are  made  in  the  interest  of  navigation,  for  the  erection  of  wharves, 
or  are  effected  for  other  public  purposes.  But  there  is  nothing  in  the  acts,  so 
far  as  we  are  aware,  imposing  any  such  limit;  and  it  is  well  known,  as  a  mat- 
ter of  fact,  that  no  such  limit  has  been  observed.  Moreover,  in  the  case  at 
bar,  the  evidence  introduced  by  these  complainants,  while  it  shows  that  citi- 
zens did  many  years  ago  fish  and  clam  in  the  cove,  does  not  show  that  any 
such  fisheries  now  exist  there;  and,  considering  the  extensive  changes  which 
are  shown  to  have  been  made,  it  is  inferable  that  such  fisheries,  if  they  have 
not  wholly  ceased  to  exist,  have  at  least  ceased  to  have  any  substantial  value, 
and  indeed  some  of  the  affidavits  imply  as  much;  so  that,  really,  the  second 
gfound  on  which  the  injunction  is  asked  does  not  rest  so  much  on  any  exist- 
ing fact,  as  on  a  fact  which  it  is  supposed  the  court  will  treat  as  existing  be- 
cause it  formerly  existed.  We  are  not  satisfied  that  the  second  ground  is  ten- 
able, either  in  law  or  fact. 

3.  It  appears  that  Charles  Sabin,  one  of  the  complainants.  Is  owner  of  a  lot 
of  land  on  the  north  side  of  Westminster  street,  which,  when  conveyed  to 
his  predecessors  in  title,  in  1756,  bounded  northerly  on  the  cove,  and  that  the 
easterly  and  westerly  lines  of  the  lot,  extended  northward,  would  enter  the 
cove  basin.  The  said  Sabin  claims  that  by  reason  thereof  he  is  entitled  to  the 
rights  of  a  riparian  proprietor  in  the  cove  basin;  and  that,  inasmuch  as  the 
act  for  filling  the  basin  does  not  provide  compensation  for  taking  those  rights, 
he  is  entitled  to  have  the  filling  enjoined.  The  lot,  however,  as  now  used  by 
Sabin,  does  not  extend  to  the  cove  basin;  but  between  it  and  the  basin  there 
is  a  wide  space,  used  partly  as  a  public  square  or  street,  partly  as  a  railway 
depot,  and  partly,  also,  as  a  portion  of  the  park,  or  promenade,  surrounding  the 
basin.  The  portion  of  this  land  nearest  to  said  basin,  including  said  park, 
was  filled  out  by  the  Providence  &  Worcester  Railroad  Company,  under  the 
authority  of  a  special  act  of  the  general  assembly,  which  reserved  to  the  state 
all  its  rights  in  the  land  so  filled  which  shpuld  not  be  appropriated  to  the  rail- 
road company.  Under  this  reservation  the  title  to  at  least  the  rim  of  land 
around  the  cove  basin  remained  in  the  state  after  it  was  filled,  said  land  never 
having  been  appropriated  to  the  railroad  company,  and  the  owners  of  the  Sabin 
lot  ceased  to  be  rijMirian  proprietors.    The  riparian  rights  appurtenant  to  the 
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lot,  if  they  had  not  previously  been  extinguished,  were  then  taken  away,  and 
the  owner,  if  entitled  to  compensation  for  them,  should  have  claimed  it  then. 
We  do  not  think  that  at  this  late  day  they  afford  any  ground,  if  ever  they  did 
afford  any  ground,  for  the  equitable  interference  of  the  court. 

The  counsel  for  the  complainants  contend  that  the  title  to  the  land  in  the 
oove  basin  never  passed  to  the  city,  but  still  remains  in  the  state.  We  do  not 
appreciate  the  significance  of  this  point;  for,  admitting  that  the  title  remains 
in  the  state,  the  general  assembly  has  authorized  the  filling,  and  we  have  no 
right  to  forbid  what  the  general  assembly  has  authorized,  if  the  act  conferring 
the  authority  be  valid. 


Appeal  of  Small  et  nx, 
(Supreme  Court  of  Pennsyl/oanid.    October  1, 1888.) 

1.  Partition— Petition  by  Parties  Having  no  Interests— Jurisdiction. 

In  partition  of  five  pieces  of  land,  in  the  orphans'  court,  the  petition  showed  that 
two  of  them  had  been  conveyed  to  one  of  the  heirs  by  the  others,  and  that  all  of  the 
heirs  had  conveyed  a  part  of  another  piece  to  a  third  person.  The  return. to  the 
inquest  also  showed  that  these  several  pieces  were  in  the  exdusive  iKmsession  of 
the  persons  to  whom  they  had  been  conveyed,  and  a  fourth  piece  was  in  the  exclu- 
sive  possession  of  one  who  claimed  it  as  devisee  under  the  will.  Held  that,  as  some 
of  the  parties  had  no  interest  in  some  of  the  land,  but  it  was  held  adversely  to  them, 
the  orphans*  court  had  no  jurisdiction,  and  acquired  none  from  the  consent  of  the 
parties. 

2.  Same— Objection  to  Jurisdiction  bt  Purchaser  Pendente  Lite. 

A  judgment  creditor  of  one  of  the  heirs  presented  his  claim  before  the  auditor, 
who  found  that,  as  nothing  would  be  due  to  the  heir  out  of  the  real  estate,  the  creditor 
had  no  standing.  The  report  having  been  recommitted,  the  creditor,  at  execution 
sale,  became  the  purchaser  of  his  debtor's  interest  in  all  the  land,  except  one  piece, 
sold  before  the  entry  of  judgment.  Held  that,  as  owner  of  the  undivided  interest 
of  one  of  the  heirs,  under  title  acquired  before  final  decree  awarding  the  lands,  the 
judgment  creditor  could  on  the  second  hearing  before  the  auditor  raise  the  objection 
that  the  court  had  no  jurisdiction. 

Appeal  from  orphans^  court,  Northumberland  county;  William  M.  IbOOKE- 
feller,  Judge. 

John  G.  Youngman  died  September  18,  1871,  testate,  leaving  George  B. 
Youngman,  Andrew  A.  Youngman,  Louisa  H.  Youngman,  Jacob  Youngman, 
"William  Youngman,  John  Youngman,  and  Susan  E.  Small  (wife  of  Bruce 
Small)  his  children  and  heirs  at  law.  At  his  death  he  was  seized  of  five  tracts 
of  land,  two  of  which  the  other  heirs  conveyed  to  Susan  E.  Small  in  severalty. 
They  also  conveyed  a  part  of  another  tract  to  William  Youngman,  who  since 
conveyed  it  to  Samuel  Byerly.  William  Youngman  conveyed  his  interest  in 
another  of  the  tracts  to  Susan  E.  Small.  Andrew  A.  Youngman  filed  a  peti- 
tion against  all  the  other  heirs  for  partition  of  the  land,  and  the  jury  of  in- 
quest returned  that  it  could  not  be  done  without  prejudice.  They  also  returned 
that  Susan  E.  Small  and  Samuel  Byerly  were  in  possession  in  severalty  of  the 
tracts  conveyed  to  them.  William  I.  Greenough  filed  a  petition  showing 
himself  to  be  a  judgment  creditor  of  John  Youngman,  and  asking  that  his 
interests  be  protected.  The  cause  was  referred  to  George  Hill,  auditor,  to 
ascertain  the  liens  against  the  interests  of  any  other  heirs,  and  to  make  full 
repoi-t  on  the  questions  arming  in  the  case;  before  whom  Greenough  appeared 
and  filed  his  judgment  against  John  Youngman,  but  objected  to  the  jurisdiction 
of  the  court  because  of  the  conveyance  of  the  tracts  of  land  to  Susan  Small  and 
William  Youngman  in  severalty,  for  which  reason  the  petitioner  was  not  in- 
terested therein.  This  objection  was  overruled,  and  the  cause  recommitted  to 
the  auditor.  Pending  further  proceedings  execution  was  issued  on  Green- 
oughts  judgment,  John  Youngman's  interest  in  the  lands  sold  to  Greenough. 
On  the  25th  of  May,  Greenough  presented  his  petition,  setting  up  the  forego- 
ing facts,  and  again  insisting  on  the  want  of  jurisdiction.  The  cause  was 
again  heard  before  the  auditor,  and  the  court  rendered  a  decree  setting  aside 
all  the  proceedings,  and  dismissing  the  petition.    Susan  E.  Small  appeala. 
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The  auditor  in  his  second  report  found  the  following  oonolualons  of  law : 
''The  first  question  to  be  considered  is  that  raised  by  Mr<  Greenough  as  to 
tjlie  jurisdiction  of  the  orphans'  court  in  a  case  of  this  kind*  When  this  case 
was  before  the  auditor  before.  Mr.  Greenough  appeared  as. a  judgment  cred- 
itor of  John  Youngman,  one  of  the  eons  and  heirs  of  the  decedent;  and  as  the 
auditor  then  found  that  nothing  would  be  doe  to  the  said  John  Youngman 
out  of  the  real  estate  taken  at  the  appraisement*  the  auditor  was  of  the  opin« 
ion  that  Mr.  Greenough  had  no  standing.  The  court»  however,  did  not  con- 
firm the  report  of  the  auditor  in  this  finding,  but  referred  it  back,  with  in- 
structions to  make  report  in  accordance  with  opinion  filed.  Meanwhile  Mr. 
Greenough  was  pressing  his  remedy  against  John  Youngman  by  execution. 
On  the  26th  November,  1883,  he  had  caused  to  be  issued  out  of  the  court  of 
common  pleas  a  writ  of  fi,  fa,  on  his  judgment  No.  279,  September  term, 
1880;  and  a  levy  was  made  by  the  sheriff  on  the  interest  and  simre  of  John 
Youngman  in  all  tlie  lauds  included  in  th"se  partition  proceedings,  except  the 
Byerly .  This  issued  two  days  after  the  holding  of  the  inquest,  and  before  the 
return  and  confirmation  nisU  The  interest  of  John  in  the  land  thus  levied 
on  was  afterwards  duly  condemned  by  inquisition  of  December  6,  1883,  and 
a  writ  of  'oen,  ex,  was  issued  out  of  the  said  court  to  No,  63,  May  term,  1885. 
tested  April  1,  1885,  and  the  lands^  mentioned  in  the  said  writ  were  duly  sold 
to  the  said  W.  I.  Greenough,  May  8,  1885,  and  deeds  therefor  were  duly  ac- 
knowledged in  open  court,  and  delivered  by  the  sheriff,  and  recorded.  Mr. 
Greenough  now  appears  before  the  auditor  as  the  owner  in  fee  of  the  undi- 
vided interest  of  tlie  said  John  Youngman  in  the  several  purparts  (excepting 
purpart  No.  4)  mentioned  in  these  proceedings,  and  is  entitled  to  be  heard  in 
the  place  of  the  said  John  Youngman.  These  proceedings  were  running  at 
the  same  time  in  the  court  of  common  pleas  as  the  partition  proceedings  in 
the  orphans'  court,  and  Mr.  Greenough  has  acquired  his  titles  and  apftears 
here  prior  to  final  decree  awarding  the  lands  to  the  takers,  and  alleges  that 
the  orphans'  court  has  no  jurisdiction  in  this  case,  and  asks  that  tlie  proceed- 
ings be  dismissed  on  account  of  the  fact  that  the  parties  to  the  proceeding  are 
not  interested  in  the  greater  part  of  the  land  valued  by  the  jury  of  inquest. 
The  auditor  referred  in  his  former  report  to  the  irregularity  of  including  the 
land  held  by  Louisa  and  by  Samuel  Byerly  (purpart  Nos.  2  and  4)  in  sever- 
alty, and  then  said:  •  The  assertion  by  the  parties  of  their  titles  as  against 
the  heirs  is  a  denial  of  joint  tenure,  and  a  virtual  ousting  of  the  jurisdiction 
of  the  orphans'  court.'  The  separate  titles  of  Samuel  Byerly  to  purpart  No, 
4*  and  the  Susan  E.  Small  to  purparts  No.  1  and  3,  as  vendees  of  the  heirs, 
were  set  up  in  the  petition  for  the  writ  of  inquest,  as  also  before  the  sheriff's 
jury,  and  in  the  several  petitions  to  take  the  land  at  the  valuation;  and  also  it 
transpired  during  the  proceedings  that  purpart  No.  2  was  owned  by  Louisa 
H.  Youngman  in  severalty,  as  devisee  under  the  will;  Nevertheless  these 
four  properties  were  included  by  the  consent  of  the  parties,  and  were  valued 
and  elected  to  be  taken  by  the  legal  owners  at  the  valuations,  and  the  said 
owners  are  now  in  court,  asking  that  their  titles  in  partition  be  decreed  to 
remain  firm  and  stable  forever.  The^e  proceedings  are  anomalous,  and  the 
auditor  is  of  the  opinion  that  such  decree  should  be.  refused  upon  the  request 
of  any  party  in  Interest.  When  this  matter  was  before  the  auditor  before, 
as  he  viewed  it  there  was  no  one  in  interest  desirous  of  having  the  proceed^ 
ings  set  aside:  but  the  several  parties  named  in  the  writ  were*  without  ex- 
ception, desirous  of  having  final  decree  entered,  and  therefore  the  irregularity 
in  the  proceedings  was  treated  as  a  matter  of  no  consequence.  Now*  how- 
ever, as  in  the  opinion  of  the  court,  an  interest  in  some  of  the  lands  remains 
in  John  Youngman;  and  as  the  purchaser  of  his  interest  appears,  and  objects 
to  the  proceedings,  the  question  becomes  of  consequence  and  importance.  The 
auditor,  being  of  the  opinion  that  y(  I.  Greenough,  Esq.,,  the  owner  of  the 
interest  of  John  Youngman,  is  a  proper  party  to  suggest  waut  of  jurisdiction 
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in  the  6oart»  and  being  of  the  bplnioii  that  the  objection  is  well  takes*  ndw 
proceed  to  state  the  reasons  therefor*  It  might  be  too  late  at  this  stage  of 
the  proceedings  to  raise  this  question  if  the  allegation  of  want  of  jurisdiction 
arose  from  some  formal  defect  in  the  process,  but  the  allegation  is  that  the 
jurisdiction  is  not  granted  by  law  to  the  orphans'  court;  and  if  this  be  so  the 
orphans'  court  will  dismiss  the  proceedings  at  any  time  when  the  fact  is  brought 
to  its  notice. 

''  In  the  case  of  BeUas  v.  Dewart^  17  Fa.  St.  85,  the  questionof  jurisdiction  was 
raised  by  Fisher,  who  was  not  a  party,  but  appeared  after  judgment  claiming  the 
equitable  bill  to  the  interest  of  Dewart  and  Hunter,  the  plaintiff  below,  and 
subsequently  the  legal  title  under  them;  and  on  bis  motion, on  account  of  the 
irregularity  of  the  proceedings,  the  court  refused  to  award  the  land,  and  dis- 
missed the  case.  There  are  numerous  oases  reported,  and  it  is  well  settled 
that  a  mere  irregularity  may  be  cured  by  consent  of  the  parties,  yet  consent 
will  not  cure  a  radical  want  of  jurisdiction ;  and  the  question  may  be  raised  at 
any  stage  of  the  case,  even  in  the  appellant's  tribunal.  8t6y  y.  Yost,  12  Serg. 
&  K.  385;  MoKee  v,  8anford.  25  Pa.  St.  105;  Sohenley  v.  Com.,  36  Pa.  St.  29; 
Morrison  v.  Weaf>erf  4  Serg.  &  R.  190;  Spangler  v.  Rambler ,  Id.  191;  Bor^ 
ough  of  Little  Meadows,  28  Pa.  St.  256;  OU  City  v.  MoAboy,  74  Pa.  St.  249. 
This  is  also  the  law  in  other  states.  Lov^'oy  v.  Albee,  33  Me.  414;  Kenney  v. 
Greer,  13  111.  432;  Corwithe  v.  Grifflng,  21  Barb.  9;  State  v.  Richmond,  26 
iNf.  H.232;  Ailing  v.  Beamis,  15La.  246;  Andrews  v.  Wheaton,  23  Conn.  112; 
Knaggs  v.  Conant,  2  Ohio,  26;  Gamber  v.  Holben,  5  Mich.  331;  Chapman  v. 
Morgan,  2  G.  Greene,  374;  Bank  v.  Gibson,  11  Ga.  453;  Vose  v.  Morion^  4 
Gush.  27.  In  the  case  of  Richards  v.  Rote,  68  Pa.  St.  248,  it  was  held  that 
even  the  legislature  cannot  validate  proceedings  void  for  want  of  jurisdiction 
in  the  court,  and,  althongli  this  decision  proceeded  upon  the  ground  that  the 
act  of  the  legislature  was  unconstitutional  as  a  decree  between  parties,  it  is 
an  authority  upon  the  point  that  where  the  court  proceeds  In  partition  in  a 
case,  or  in  a  manner  not  authorized  by  law,  the  proceedings  are  absolutely 
void,  and  want  of  jurisdiction  may  be  suggested  to  the  court  at  any  time  be- 
fore final  decree  is  entered.  A  principal  object  of  partition  in  the  orphans' 
court  is  severance  of  the  joint  possession  of  two  or  more  heirs  or  devisees  hav- 
ing an  interest  in  common  in  the  real  estate  of  a  decedent;  and  therefore  the 
act  of  assembly  of  29th  March,  1832,  (section  36,  P.  L.  21,)  provides  that  the 
orphans'  court  of  the  county  where  the  real  estate  of  such  decedent  is  situate 
shall  have  power,  on.  the  application  of  the  widow  or  any  lineal  descendant, 
having  an  interest  in  such  r^  estate,  etc.,  to  appoint  partitioners,  or  to  award 
an  inquest,  to  make  partition  of  such  lands;  and  upon  the  return  made  by  the 
persons  so  appointed,  or  by  the  inquisition  taken,  to  give  judgment  that  the 
partition  thereby  made  be  firm  and  stable  forever,  etc.  It  seems  clear  that  the 
real  estate  here  mentioned  is  such  real  estate  as  the  decedent  possessed  in  fee 
at  the  time  of  his  death,  title  to  which  descended  to  and  continued  in  all  of  the 
parties  in  interest  at  the  time  of  the  application  to  the  court  and  the  appoint- 
ment of  partitioners  or  awarding  of  inquest,  as  authorized  by  the  act.  The 
act  makes  no  provision  whatever  for  the  case  of  lands  held  in  severalty  or  by 
title  adverse  to  the  applicant.  The  petition  for  inquest  and  partition  in  this 
case  was  presented  to  the  court,  October  24, 1883,  by  Andrew  A.  Youngman, 
one  of  the  sons  and  an  heir  and  devisee  of  the  testator.  Petition  sets  out  by 
boundaries  all  the  real  estate  of  which  the  decedent  died  seized;  and  further 
recited  that,  after  the  death  of  the  decedent,  several  heirs  and  devisees  granted 
and  conveyed  to  Susan  E.  Small  all  their  several  and  joint  interests  in  and  to 
certain  parts  of  the  said  real  estate  in  feorsimple,  which  real  estate  is  that  de- 
scribed as  purparts  Nos.  1  and  3;  and,  further,  that  the  land  described  as  pur- 
part No.  4  had  been  sold  and  conveyed  by  the  several  heirs  and  devisees  of  the 
decedent  unto  William  Youngman,  who  subsequently  conveyed  the  same  to 
Samuel  Byerly,  in  fee.  The  inquest  returned  that  the  property  described  in 
v.l6A.no.l2— 49 
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the  said  Writ  could  not  be  parted  and  divided  wif^oat  preludice  to  or  spoiling 
the  whole,  and  they  therefore  valued  and  appraised  the  six  several  purparts. 
They  further  returned  that  Susan  E.  Small  was  then  in  possession  of  purparts 
1  and  3  as  vendee  of  the  heirs,  the  same  having  been  granted  and  conveyed 
unto  her  in  fee;  and  that  Samuel  Byerly  was  then  in  possession  of  purpart 
No.  4  as  vendee  of  the  heirs  of  said  decedent  •  by  regular  deed  and  conveyance 
duly  acknowledged  and  recorded,  whereby  the  said  premises  were  granted  and 
conveyed  unto  the  said  Samuel  Byerly,  his  heirs  and  assigns,  in  fee.'  And  the 
said  inquest  further  reported  « in  the  premises  of  the  said  writ,  under  the  pro- 
visions of  the  will '  of  the  decedent,  {inter  alia,)*  that  Louisa  H.  Youngman, 
one  of  the  heirs  and  devisees  of  the  said  decedent,  [is]  to  have  absolutely  the 
fund  raised  from  and  out  of  so  much  of  the  said  real  estate  as  is  mentioned 
and  described  in  purparts  Nos.  1  and  2.*  Purpart  No.  1  here  mentioned  is 
the  same  property  described  to  be  in  the  separate  possession  and  tenure  of  Su- 
san E.  Small,  by  deed  of  the  several  heirs,  including  the  said  Louisa;  and  pur- 
part No.  2  is  the  half  lot  which  has  been  heretofore  found  was  expressly  de- 
vised to  the  said  Louisa  H.  by  the  will  of  her  father,  and. of  which  she  was  at 
the  time  of  the  said  report  the  owner  in  severalty.  It  appears,  therefore,  that 
Andrew  A.  Youngman,  the  petitioner,  had,  at  the  time  of  the  presenting  his 
petition  to  the  orphans*  court,  no  interest  whatever  in  the  lands  described  as 
purparts  1,  2,  3,  and  4,  which  were  valued  at  $9,650,  but  only  an  interest  in 
the  lands  described  as  purparts  5  and  6,  valued  at  $1,983.33,  which  were  in 
fact  the  only  pieces  to  which  the  several  parties  retained  titles  at  the  time  he 
presented  his  petition.  The  reasons  the  other  pieces  were  included  in  the  pe- 
tition ;  the  reason  those  holding  in  severalty  did  not  object,  but  permitted  their 
separate  property  to  be  levied  upon  under  the  writ,  and  valued  and  appraised; 
and  tfie  reason  they  came  into  court  and  elected  to  take  their  own  separate 
property  at  such  valuation,  is  not  clear;  but  it  is  clear  that  such  a  proceeding 
is  neither  directed  nor  authorized  by  the  act  of  assembly  giving  the  orplians' 
court  jurisdiction  in  partition.  Hiid  the  jury  disregarded  the  lands  held  in 
severalty,  and  not  considered  them  in  their  deliberations  and  return,  perhaps 
no  harm  could  have  been  done  to  any  one,  but  it  is  well  settled  that  all  the  par- 
ties must  be  interested  in  all  the  land  brought  into  the  proceedings;  for  the 
primary  object  of  the  proceedings  is  to  divide  and  apportion  the  land  among 
all  those  who  are  interested,  and  not  merely  to  raise  a  fund  to  be  distributed 
by  the  court  as  equity  and  good  conscience  may  direct.  It  is  only  after  the 
inquest  finds  that  the  land  cannot  be  divided  equally  by  them  among  the  sev- 
eral owners  that  they  are  directed  to  appraise  it.  The  jury  in  this  case  never 
had  before  them  the  real  subjects  of  partition  in  such  a  way  as  to  make  their 
finding  of  any  force  or  value.  They  were  not  authorized  by  law  to  part  or  di- 
.  vide  among  the  parties  any  lands  except  those  described  as  purparts  5  and  6, 
containing  a  little  over  six  acres.  Whether  or  not  they  might  have  found 
they  could  have  divided  these  lands  among  the  heirs  without  appraisement  is 
not  for  the  auditor  to  say,  but  a  question  for  the  jury.  Clearly  this  question 
was  not  submitted  to  them,  nor  called  to  their  attention,  on  account  of  the 
complications  exhibited  by  the  return.  That  such  partition  would  have 
been  proper  has  been  settled  by  Wistaria  Appeal,  105  Pa.  St.  390.  This  case 
is  interesting  in  this  connection  also,  in  that  it  suggests  the  possibility  of 
amending  the  record  by  sti'iking  out  a  portion  of  the  petition  on  the  ground 
that  no  injustice  is  done  thereby.  But  the  case  in  this  respect  is  quite  different 
from  the  present  one.  There  the  petitioner,  'out  of  abundance  of  caution,' 
excepted  and  reserved  from  one  of  the  tracts  twenty  acres,  which  was  alleged 
to  be  held  adversely  to  the  parties  interested.  It  appearing  that  there  was  no 
adverse  holding,  and  that  the  inquest  included  the  whole  of  the  land  in  their 
deliberations  and  findings  by  the  consent  of  the  parties,  the  result  was  not 
affected  in  any  way.  Here  it  is  impossible  to  tell  what  the  effect  might  have 
been  if  the  lands,  held  in  severalty  had  been  excluded  from  the  attention  of  the 
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jary ;  but  the  effect  of  inoluding  them  has  been  to  posh  the  whole  proceedings 
beyond  the  provisions  of  the  act  of  assembly.  It  might  be  said  that  by  fol- 
lowing the  course  taken  in  the  former  report,  when  the  auditor  believed  that 
ail  the  interested  parties  desired  confirmation,  and  awarding  the  lands  held  in 
severalty  to  the  respective  owners  thereof  at  the  appraisement*  without  pay- 
ment  of  owelty,  no  harm  would  be  done  to  any  one;  but  this  cannot  be  said 
T^ith  certainty,  and  moreover  it  would  amount  to  a  quashing  of  the  writ,  and 
inquisition  in  part,  which,  according  to  iSomi^'^  Appeal,  8  Watts,  415,  cannot 
be  done.  It  was  held  in  that  case  that  including  land  which  should  have  been 
excluded  vitiated  the  proceedings,  although  the  land  was  included  by  consent, 
and  the  court  says:  '  The  consent  ^f  the  other  tenant  in  common  could. not 
give  the  orphans*  court  a  jurisdiction  which  the  legislature  had  withheld  from 
it.  As,  then,  we  cannot  quash  the  writ  and  inquisition  in  part,  the  whole 
must  be  quashed.*  The  auditor  is  not  aware  that  his  decision  to  the  point 
that  the  writ  must  stand  or  fall  as  a  whole  has  ever  been  reversed.  If  not,  it 
ruled  this  case.  In  the  case  of  EelVs  Estate,  6  Fa.  St.  457,  it  was  held  that 
proceedings  in  partition  could  not  be  sustained  in  the  orphans'  court  where 
one  of  the  heirs  held  one  of  the  purparts  in  severalty ;  and  this  for  the  reason 
that  it  presents  a  cause  cognizable  only  in  the  court  of  common  pleas,  the  leg- 
islature never  having  extended  jurisdiction  to  the  orphans*  court  in  such  cases. 
By  reference  to  this  case  it  will  also  be  seen  that  the  party  raising  the  objec- 
tion has  assented  to  the  proceedings  before  the  jury. 

*' The  auditor  is  therefore  of  the  opinion  that  the  proceedings  in  this  case 
were  irregular  from  their  inception;  that  they  were  not  authorized  by  any  act 
of  assembly;  and  that,  as  the  orphans'  court  has  no  jurisdiction,  the  writ  and 
inquisition  should  be  quashed.  It  would  seem  a  waste  of  time  to  undertake 
to  make  report  in  accordance  with  the  opinion  of  the  court  on  the  other 
branches  of  this  case,  and  especially  in  view  of  the  facts  that  such  report  wHi 
satisfy  neither  party,  and  advance  further  elements  of  confusion.  The  claim 
on  behalf  of  Mrs.  Small  is  that  she  is  not  liable  to  pay  owelty;  that  she  has 
had  an  assignment  of  John's  interest,  and  holds  large  claims  against  her 
father's  estate,  with  which  the  heirs  are  satisfied,  and  which  they  want  her  to 
have.  The  former  report  of  the  auditor  was  in  favor  of  her  claims.  But  the 
court  has  decided  that  Mrs.  Small  is  not  a  lien  creditor  of  her  father's  estate, 
and  that  the  agreement  of  the  iieirs  cannot  make  her  one,  and  thus  secure  her 
claims  as  against  a  judgment  creditor  of  an  heir.  Making  this  claim,  it  is 
clear  that  Mrs.  Small  will  not  be  satisfied  with  a  settlement  according  to  the 
opinion  of  the  court;  nor  would  Mr.  Greenough  be  satisfied,  for  his  claim  is 
that  the  court  has  no  jurisdiction  at  all.  It  is  clear,  therefore,  that  no  final 
decree  can  be  entered  awarding  the  land  satisfactory  to  both  parties,  and 
which  would  give  rest  to  the  litigant  rights,  while  perhaps  the  whole  proceed- 
ing can  be  reviewed  and  adjusted  under  a  decree  dismissing  the  proceedings 
for  want  of  jurisdiction,  upon  which  question  the  auditor  believed  the  con- 
test in  this  case  turns.  There  has  heretofore  been  so  much  labor  and  money 
expended  on  this  case  that  it  seems  a  pity  to  have  it  take  this  turn;  but  it 
only  seems  so,  and  is  not  really  so.  To  go  on  and  award  the  lands  in  pai-ti- 
tion  may  make  infinitely  more  trouble  and  expense  in  the  end.  The  auditor, 
therefore,  refrains  from  making  further  report,  and  returns  to  the  court  this 
opinion,  recommending  that  the  whole  proceedings  be  dismissed,  and  the  par- 
ties allowed  to  pursue  their  remedies  in  the  common  pleas." 

Exceptions  to  this  report  were  dismissed,  and  the  report  confirmed;  the  fol- 
lowing opinion  by  Wm.  M.  Bogkefeller,  J.,  being  filed:  *'In  an  opinion 
filed  in  this  case,  April  27,  1885,  I  plainly  stated  that  the  court  had  Jio  juris- 
diction, but  finally  concluded  to  confirm  the  inquisition  mainly  on  account  of 
the  expenses  that  had  been  incurred,  and  because  the  parties  then  on  record 
consented  to  it.  Since  then  I  have  come  to  the  conclusion  that  inasmuch  as 
the  court  had  no  jurisdiction  of  the  subject-matter,  as  clearly  appeared  on  the 
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face  of  the  proceedings,  the  parties  could  not  give  jarisdictton  by  consent. 
The  report  of  the  learned  auditor  is  so  full  and  satisfactory  that  I  scareelj 
think  it  necessary  to  suggest  reasons  of  my  own  for  setting  aside  the  proceed- 
ings.   To  allow  them  to  stand,  and  endeavor  to  fix  them  up  in  some  shape  so 
as  to  do  no  harm  to  any  one,  (if  that  were  possible,^  would  be  to  introduce  a 
looseness  of  practice  that  would  be  intolerable,  and  lead  to  endless  confusion* 
and  perhaps  to  expensive  litigation.    The  validity  of  Mr.  Greenough's  judg- 
ment against  John  Youngman,  one  of  the  heirs,  is  not  questioned;  and  be 
had  a  right  to  levy  upon  and  sell  said  Youngman*s  interest,  and  become  the 
purchaser  thereof  at  sheriff's  sale;  and,  having  done  so,  he  has  the  right  to 
be  substituted  instead  of  said  John  Youngman  as  a  party.    This  being  so,  he 
is  in  a  position  to  ask  that  the  court  dismiss  the  proceedings  on  the  ground  of 
want  of  jurisdiction.    McClure  v.  MoClure^  1  Fhila.  117;  and  see  cases  of 
Wickersham  v.  Yoimg,  1  Miles,  395;  Thompson  v.  Stiti,  56  Pa.  St.  156;  ^tew^ 
art's  Appeal,  Id.  241.    The  petition  in  tliis  case*  and  the  return  of  the 
inquest,  show  that  a  part  of  the  land  was  owned  in  severalty  by  Louisa 
Youngman,  one  of  the  heirs,  and  of  course  adversely  to  them;  that  two  other 
tracts  were  held  by  Mrs.  Small  in  severalty  by  virtue  of  conveyances  from  the 
other  heirs,  and  another  was  owned  in  severalty  by  Samuel  Byerly  obtained 
in  the  same  way.    As  to  all  these  tracts  some  of  the  heirs  had  not  a  particle 
of  interest  at  the  time  the  petition  was  presented  to  the  court.    The  auditor 
finds  that  the  petitioner  had  no  interest  in  any  of  the  land  at  the  time  the  in- 
quest was  awarded.    The  law  is  that  all  the  parties  must  be  interested  in  all 
the  land  which  is  intended  to  be  divided;  and  if  some  of  the  parties  have  an 
interest  in  some  part  of  the  land,  but  not  in  another  part,  the  partition  is  void. 
2  Troub.  &  H.  Pr.  276,  Jackson  v.  Myers,  14  Johns.  354.   See,  also,  Romig's  Ap- 
peal,  8  Watts,  415;  McMasters  v.  Carothers,  1  Pa.  St.  324;  Snyder's  Appeal^  36 
Pa.  St.  166;  BoflFt^«W'«jy«tete,  14  Wkly.  Notes Cas.  311;  j^6«'«  i?«tete,  6  Pa.  St. 
467.  As  to  jurisdiction,  it  is  well  understood  by  all  lawyers  that  where  a  court 
has  no  jurisdiction  of  the  sum  in  controversy,  or  of  the  subject-matter  of  dispute, 
or  of  the  parties  litigant,  or,  in  other  words,  in  all  that  class  of  cases  of  which 
the  court  has  no  jurisdiction  whatever,  advantage  may  be  taken  for  want  of 
it  in  any  stage  of  the  proceedings.    Where  the  court  has  jurisdiction  of  the 
subject-matter,  but  there  is  irregularity  in  the  process,  jurisdiction  may  often 
be  given  by  consent;  but  never  where  the  court  has  no  jurisdiction  whatever. 
Bee  the  case  of  Schenley  v.  Com.,  36  Pa.  St.  47,  opinion  by  Williams,  J. 
Such  I  take  it  is  the  present  case.    There  can  be  no  jurisdiction  in  the  or- 
phans* court  to  divide  the  land,  where  all  the  parties  are  not  interested  in  all 
the  land  intended  to  be  divided,  or  where  some  of  the  tracts  are  held  in  sev* 
eralty  and  adversely  to  the  other  parties.    In  Torrance  v.  Torrance,  53  Pa.  St. 
505,  it  was  held  that  "  want  of  jurisdiction  in  the  orphans*  court  is  as  fatal  to 
its  proceedings  as  to  those  of  any  other  court;''  and  Bee  Shumate  v.  McQarlty, 
83  Pa.  St.  38.    The  auditor  has  cited  a  large  number  of  authorities  to  show 
that  jurisdiction  cannot  be  given  by  consent;  and  this  principle  is  applied  by 
the  supreme  court  of  this  state  to  cases  of  want  of  jurisdiction  in  partition  in 
the  orphans'  court.    Romig's  Appeal,  8  Watts,  415.    The  parties  will  be 
obliged  to  commence  again.    I  see  no  other  way.    And  now,  March  22, 1886, 
the  decree  of  the  court  of  January  7, 1884,  confirming  cne  return  of  the  in- 
quest, is  revoked,  and  for  the  reasons  stated  the  exceptions  to  the  report  of 
the  auditor  are  dismissed,  the  report  confirmed,  and  tlie  petition,  return  of 
inquest,  and  all  proceedings  set  aside." 

Wm,  A.  Sober,  for  appellant.  S.  P,  Wolverton  and  Chas.  M.  Clement,  for 
appellees. 

Stbrrett,  J.  The  very  elaborate  argument  of  the  learned  counsel  for  ap- 
pellants has  failed  to  convince  us  that  the  decree  complained  of  should  be  re* 
versed.    In  view  of  the  delay  and  very  considerable  expense  that  have  re- 
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suited  from  these  proceedinga,  it  is  to  be  regretted  that  th^r  radically  defect- 
ive  character  was  not  sooner  brought  to  the  attention  of  the  court,  and  the 
proper  remedy  applied.  The  want  of  jurisdiction,  made  manifest  by  the  clear 
and  exhaustive  report  of  the  learned  auditor,  was  necessarily  fatal  at  any 
stage  of  the  proceedings.  Everything  that  can  be  profitably  said  on  the  ques- 
tions Involved  may  be  found  in  the  auditor's  report  and  opinion  of  the  court 
below.  For  reasons  there  given  the  decree  should  not  be  disturbed.  Decree 
affirmed,  and  appeal  dismissed,  at  appellant's  costs. 


Appeal  of  Sfbenkle. 
(Supreme  Court  of  PennsyVoanicu    October  1, 1888.) 

1.  Wnxs—Ck)N8TRUCTioN— Ademption  of  Legaot. 

A  legacy  to  testator's  housekeeper  is  not  adeemed  by  a  subsequent  purchase  by 
testator  for  her  of  a  house  and  lot  of  ground;  there  being  no  evidence  of  an  inten- 
tion on  the  part  of  the  testator  to  put  himself  in  loco  parentis  to  the  legatee,  nor 
declarations  of  the  testator  indicating  any  intention  that  the  gift  should  be  in  place 
of  the  legacy. 
9,  Same— Leg  ACT  AS  Payment  of  Debt. 

Such  a  legacy  is  not,  in  the  absence  of  express  intent  to  that  effect,  a  payment  of 
the  amount  due  her  for  wages  at  the  date  of  the  wilL 

The  principal  facts  of  this  case  are  these:  David  Sprenltle  died  on  the  12th 
day  of  March,  A.  D.  1886,  leaving  a  will  which,  among  other  devises  and  be- 
quests, contained  the  following:  '* Secondly,  I  give,  devise,  and  bequeath  unto 
my  housekeeper,  Lydia  Landis,  the  sum  of  one  thousand  dollars,  ($1,000.00,) 
and  two  beds  and  bedding,  complete,  of  her  own  choice. "  Lydia  L.  Landis  ren- 
dered services  as  a  housekeeper  and  hired  woman  for  David  Sprenkle,  the  tes- 
tator, from  April  1, 1885,  until  the  time  of  his  death,  and  until  April  1, 1886; 
her  services  during  that  period  being  worth  five  dollars  per  month.  The  ef- 
forts of  the  accountant  and  the  other  legatees  were  directed  towards  disallow- 
ing the  claim  of  Mrs.  Landis  for  wages,  as  well  as  the  legacy  of  $1,000  given 
her  in  the  will;  claiming  that  not  only  was  the  claim  of  wages  paid,  but  the 
legacy  itself  adeemed  by  the  purchase  by  the  testator  on  the  day  of  his  death 
of  a  house  and  lot  of  ground  in  the  city  of  York,  York  county,  and  a  di- 
rection by  him  that  Mrs.  Lydia  L.  Landis  be  made  the  grantee  in  the  deed. 
The  auditor  found  that  the  legacy  was  not  adeemed,  but  that  Mrs.  Landis  was 
not  entitled  to  what  the  testator  owed  her  as  wages  at  the  date  of  the  will. 
The  report  of  the  auditor  was  approved  by  the  lower  court,  except  upon  the 
point  of  wages  due  Mrs.  Landis;  holding  that  she  was  entitled  to  the  wages 
due  her  at  the  date  of  the  will.  The  decision  of  the  lower  court  was  based 
upon  the  following  reasons:  The  gift  was  not  ejundem  geneiis  with  the  leg- 
acy; there  was  no  unity  or  identity  of  purpose  revealed;  there  was  no  evidence 
from  which  the  auditor  could  possibly  have  found  an  intention  on  the  part  of 
testator  to  put  himself  in  loco  parentis  to  the  legatee;  no  declarations  of  the 
testator  contemporaneous  with  or  prior  to  the  gift,  indicating  any  intention 
that  the  gift  should  be  in  place  of  the  legacy,  were  proven,  nor  any  facts  in- 
dicating such  intention. 

E,  W.  Spangler^  for  appellant. 

Ademption  is  a  question  of  intention.  1  Rop.  Leg.  §  829.  When  the 
amount  advanced  is  greater  than  the  legacy  it  is  an  ademption.  Id  370.  In 
the  absence  of  testimony  as  to  intention,  the  presumption  is  in  favor  of  ademp- 
tion. Id.  372.  Parol  evidence  is  admissible  to  show  that  a  double  portion 
was  not  intended,  and  that  a  legacy  was  adeemed  or  satisfied  by  the  testator  in 
his  life-time.  Miner  v.  Atherton's  Bx'r,  35  Pa.  St.  628;  2  Redf.  Wills,  539, 
541 ;  1  Rop.  Leg.  396,  408.  Circumstances  bring  this  case  within  the  strict 
rule,  and  that  the  testator  stood  in  loco  parentis  to  Mrs.  Landis,  and  that 
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the  subsequent  portion  was  ejuadem  generis,  Mrs.  Landis  was  in  the  testa- 
tor's service  eleven  years  immediately  preceding  his  death;  she  had  one  or  two 
children  with  her  during  this  time  under  the  testator's  support,  which  it  is 
presumed  would  not  have  been  allowed  if  she  had  been  considered  a  stranger. 
The  legacy  itself,  under  the  circumstances,  implies  a  paternal  relation.  She 
was  his  niece  by  marriage.  She  considered  him  so  much  of  a  parent  that  even 
to  strangers  she  called  him  "Grandpap."  From  all  these  facts  and  circum* 
stances  the  relationship  can  be  presumed.*  2  Williams,  Ex'rs,  (7th  Ed.)  note 
K.  But  in  ademption  relationship  is  not  absolutely  essential.  In  Kirk  v. 
Bddowes,  3  Hare,  509,  a  note  of  £500  was  given  to  a  legatee  and  her  hus- 
band, and  it  was  adjudged  an  ademption  of  the  legacy  to  the  wife.  In  Boo- 
ker  V.  Allen,  2  Russ.  &  M.  270,  the  provisions  were  not  the  same,  nor  was 
the  testator  in  loco  parentis.  To  the  same  elfect  are  the  cases  of  Lloyd  v. 
Harvey,  2  Russ.  &  M.  310;  Hine  v.  Hine,  39  Barb.  507;  and  2  Rop.  Leg. 
385,  387,  388. 

Stewart,  Niles  &  Neff,  for  appellee. 

In  this  case  Mrs.  Landis,  the  appellee,  was  not  a  child  nor  grandchild  of  the 
testator;  and  the  auditor  and  the  court  have  both  found  that  the  testator  did 
not  stand  in  loco  parentis  to  her.  This  finding  will  not  be  disturbed,  except 
for  flagrant  error.  Burroughs  Appeal,  26  Pa.  St.  264;  Gilbert^ s  Appeal,  78 
Fa.  St.  266.  Where  the  relationship  does  not  exist  upon  which  the  law.  will 
raise  the  presumption  of  an  ademption,  it  may,  under  some  circumstances,  be 
shown  by  evidence  that  ademption  was  intended.  But  in  this  case  there  was 
no  such  evidence.  Ademption  must  either  be  legally  presumed  or  proven,  and 
it  is  not  sustained  either  way;  it  is  only  assumed.  Then,  again,  the  subse- 
quent gift  must  be  ejusdem  generis  with  the  legacy.  Here  the  legacy  was 
$1,000  in  money,  and  the  subsequent  gift  was  a  house  and  lot.  The  one  was 
not  ejusdem  generis  with  the  other,  and  hence  ademption  did  not  take  place. 
Monestier's  Bstate,  14  Wkly.  Notes  Cas.  392;  Stooope's  Appeal,  27  Fa.  St. 
61.    See  Bumham  v.  Comfort,  15  N.  E.  Rep.  710,  (N.  Y.  Ct.  App.) 

Feb  Gtjriam.  A  careful  examination  of  this  case  satisfies  us  that  there  is 
no  error  in  the  decree  of  the  court  below,  and  that  the  exceptions  to  it  can- 
not be  sustained.  The  gift  was  well  established,  and,  if  the  donor  intended 
to  substitute  it  for  thelegacy  to  the  appellee,  such  intention  was  not  manifested 
by  any  act  or  word  which  he  either  did  or  said.  The  argument  of  the  learned 
counsel  for  the  appellants  is  founded  neither  upon  fact  nor  sound  presump- 
tion ;  while  the  opinion  of  the  court  is  brief,  lucid,  and  legal,  and  ought  to 
have  been  satisfactory  to  both  parties.  Decree  affirmed,  at  the  costs  of  appel- 
lants. 


Cake  v.  Bird,  (two  cases.) 
(Supreme  Court  of  Pennsylvamia,    October  1, 1888.) 

1.  Execution— Satisfaction— Attorney  and  Client— AuTHORur. 

Where  money  is  realized  on  an  execution  sufficient  to  satisfy  the  judgment,  and 
returned  into  court,  but  by  agreement  of  parties  is  withdrawn  and  deposited  in  a 
bank,  which  becomes  insolvent,  the  judgment  Is  satisfied;  and  a  member  of  the  bar 
thereafter  collecting  from  the  sherin  a  surplus,  on  a  subsequent  execution  against 
the  same  person,  to  apply  on  such  judgment,  is  subject  to  a  rule  requiring  him  to 
pay  it  into  court. 

8.  Limitation  op  Actions— Waiver  of  Objection. 

.  After  the  hearing  of  the  rule  in  such  case,  and  after  the  evidence  has  been  taken 
on  both  sides,  and  read,  considered,  and  decided  upon  by  the  court,  and  rule  made 
absolute,  it  is  too  late,  on  a  nile  to  show  cause  why  an  attachment  should  not  issue, 
to  plead  the  statute  of  limitations. 
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Error  to  court  of  coramon  pleas,  Kortbumberlatid  county  1  William  M. 
BooEEFULLER,  Judge. 

Bule  on  J.  Adam  Cake,  member  of  the  bar  of  Korthumberland  county,  on 
the  petition  of  G.  C.  Bird,  executrix  of  Joseph  Bird,  to  show  cause  why  he 
should  not  pay  into  court  a  sum  of  money  collected  from  the  sheriff.  The 
opinion  of  the  court  below  was  as  follows: 

'*This  matter  has  been  hanging  for  a  long  time,  but  doubtless  the  pro- 
tracted illness  and  death  of  Joseph  Bird  was  the  cause.  The  facts  appear  to 
be  that  on  the  25th  of  November,  1873,  Joseph  Priestley  and  Francis  B.  Toul- 
man  recovered  a  judgment  in  this  court  to  No.  126,  January  term,  1874, 
against  Joseph  Bird,  A.  G.  Simpson,  and  J.  H.  Jenkins,  for  the  sum  of  $40,- 
000;  real  debt,  $20,000.  A  writ  of  fieri  facias  was  issued  in  1877,  and  the 
joint  real  estate  of  the  three  defendants  was  levied  upon  and  condemned; 
whereupon  the  above  stated  writ  of  venditioni  exponas  was  issued,  on  the 
back  of  which  the  sheriff  was  directed  *  to  collect  six  thousand  eight  hundred 
and  twelve  dollars  and  thirty-nine  cents,  with  its  interest  from  the  10th  of 
December,  1876,  (it  being  the  payment  due  and  interest  to  15th  June,  1876, 
less  amount  raised  on  former  writs,)  and  also  the  further  sum  of  five  hun- 
dred and  twenty-five  dollars,  interest  payable  to  10th  December,  1876.'  By 
virtue  of  this  writ  the  sheriff  sold  the  said  real  estate  in  several  lots  for 
different  sums,  'making  in  all,'  as  he  says  in  his  return,  < three  thousand 
dollars,'  ($3,000,)  of  which  sum  I  have  applied  one  hundred  and  twenty-six 
and  30-100  dollars  to  costs,  and  applied  to  debt  and  interest  on  portion  as- 
signed to  John  B.  Packer  nineteen  hundred  and  fifteen  and  80-100  dollars; 
and  have  the  balance,  $957.90,  to  be  distributed  as  directed  by  the  court.'  It 
is  this  latter  sum  of  money  about  which  the  dispute  in  this  case  arises.  It 
seems  the  First  National  Bank  of  Northumberland  had  recovered  a  prior 
judgment  for  the  sum  of  $1,455.84  against  one  John  G.  Lloyd  and  J.  H.  Jen- 
kins, as  bail,  to  No.  60,  November  term,  1873;  the  said  J.  H.  Jenlcins  being 
also  one  of  the  defendants  in  the  said  Priestley  and  Toulman  judgment.  This 
judgment  of  the  bank  against  Lloyd  and  Jenkins  had,  however,  been  fully 
paid  and  satisfied,  as  long  ago  as  1878,  by  a  writ  of  fi.  fa,,  issued  thereon  to 
No,  33,  November  term,  1873,  on  which  the  sheriff  made  the  following  re- 
turn, to-wit:  'Sold  defendant's  personal  property  as  levied  upon  on  the  25th 
day  of  August,  1873,  to  the  value  of  seventeen  hundred  and  eighty-three  and 
58-100  dollars,  out  of  which  sum  I  have  retciined  the  cost  of  sale  as  per  no- 
tices and  cost  on  this  writ,  amounting  to  $70.48,  leaving  a  balance  in  my 
hands  of  $1,713.10,  which  balance,  leave  being  granted,  I  have  paid  into 
court.'  After  the  money  was  paid  into  court,  and  before  a  distribution  made 
by  the  court,  or  an  auditor  appointed  for  that  purpose,  it  seems  that  William 
T.  Forsyth,  who  was  assignee  in  bankruptcy  of  John  C.  Lloyd,  made  someclaim, 
alleging,  as  I  presume,  that  the  property  sold  belonged  to  him  as  assignee; 
and  the  officers  of  the  bank,  plaintiff,  entered  into  an  agreement  with  Mr. 
Foi-syth  that  the  money  be  paid  by  the  protlionotary  to  him,  and  to  be  by  him 
deposited  in  the  Augusta  Bank,  at  Sunbury,  In  his  name  as  assignee,  etc.,  as 
a  call  loan»  the  money  to  remain  subject  to  the  order  of  the  United  States 
court  until  the  legal  right  of  the  same  be  established,  the  said  bank  to  pay 
interest  for  the  use  of  the  said  money  at  tlie  rate  of  four  per  cent,  per  annum, 
the  said  agreement  in  no  way  to  affect  the  legal  rights  of  any  of  the  parties 
in  interest.  Instead  of  asking  the  court,  in  whose  custody  the  money  was,  to 
appoint  an  auditor,  or  otherwise  determine  whether  the  money  belonged  to 
the  bank,  plaintiff,  or  the  assignee  in  bankruptcy,  the  parties  undertook  to 
manage  the  whole  thing  in  their  own  way.  The  evidence,  however,  clearly 
shows  that  whatever  proceedings  were  had  in  the  bankrupt  court  the  case  was 
finally  determined  in  favor  of  the  bank.  A  part  of  the  money,  perhaps,  was 
lost  by  reason  of  the  Augusta  Bank  being  insolvent,  and  considerable  being 
claimed  for  costs.    John  G.  Lloyd  and  J.  H.  Jenkins,  the  defendants  in  the 
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execution,  and  their  creditors  and  co-debtors,  were  not  parties  to  this  trans- 
action, and  therefore  not  bound.  If  the  parties  took  the  money  raised  by  the 
sale  of  the  property,  and  voluntarily  put  it  in  an  insolvent  bank,  where  some 
of  it  was  lost,  certainly  they  must  bear  this  loss.  The  contest,  however,  in 
the  present  case,  does  not  seem  to  be  between  the  First  National  Bank  of 
Northumberland  and  the  defendants.  The  bank  is  not  claiming  the  money 
in  dispute,  and,  so  far  as  the  evidence  shows,  never  did.  The  bank  employed 
J.  H.  Vincent,  Esq.,  to  collect  the  amount  of  its  judgment,  who  issued  the 
execution  and  conducted  the  proceedings  against  John  C.  Lloyd  and  J.  H. 
Jenkins  in  1873.  But  for  some  reason  J.  Adam  Cake,  Esq.,  who  had  for- 
merly been  counsel  for  the  bank,  and  was  such  in  other  matters  at  the  time 
when  the  property  of  Bird,  Jenkins,  and  Simpson  was  sold  on  the  Priestley 
and  Toulman  writ,  made  a  claim  to  the  sheriff,  and  demanded  tlie  money  on 
the  judgment  of  the  bank  against  Lloyd  and  Jenkins,  No.  60,  November 
term,  1873.  The  sheriff  seems  to  have  hesitated  for  some  time,  and  finally 
returned  the  writ  of  Priestley  and  Toulman,  as  I  have  already  mentioned, 
that  he  had  '  the  balance  of  6957.90,  to  be  distributed  as  directed  by  the  court.* 
One  day,  however,  the  sheriff  was  sitting  in  his  office,  and  he  says  Mr.  Cake 
came  down  from  the  court,  and  said  that  he  (Cake)  was  to  get  that  money; 
and  the  sheriff,  supposing  that  the  court  had  so  ordered,  paid  it  over.  Mr. 
Cake  represented  to  the  stieriff  that  he  was  attorney  for  the  bank,  and  had  the 
only  right  to  collect  it.  The  slieriff  says  he  knew  there  was  a  dispute  about 
the  judgment;  that  some  alleged  it  was  paid;  but  Mr*  Cake  said  it  never  was 
paid,  and  that  was  the  reason  why  this  $957.90  was  retained.  Court  was  in 
session  upstairs,  and  Mr.  Cake  came  down  stairs,  into  the  sheriff's  office,  and 
said  he  was  to  receive  that  money.  The  sheriff  did  not  require  him  to  pro- 
duce an  order  from  the  court,  but,  supposing  it  was  all  right,  paid  it  to  Mr. 
Cake.  Previous  to  that  time  the  sheriff  had  frequently  refused  to  pay  over 
the  money  to  Mr.  Cake,  and  when  he  did  pay  it  he  believed  that  Mr.  Cake 
had  authority  from  the  court.  Considerable  testimony  was  taken  to  show  that 
afterwards,  in  a  settlement  with  the  officers  of  the  bank,  Mr.  Cake  gave  the 
bank  credit  for  the  money  he  received.  Mr.  Cake  so  testified,  while,  on  the 
other  hand,  the  officers  of  the  bank  know  of  no  such  credit  having  been 
given,  and  say  if  there  was  they  would  have  known  it.  Mr.  Stone,  the  pres- 
ident, and  the  law  committee  of  the  bank,  say  they  never  authorized  Mr. 
Cake  to  get  this  money  of  the  sheriff.  1  will  not  undertake  to  determine 
which  party  is  right  in  regard  to  that  matter,  for  I  have  come  to  the  conclu- 
sion that  it  is  an  immaterial  matter,  as  regards  the  question  before  the  court 
The  bank  had  no  right  to  receive  the  money,  and,  this  being  so,  Mr.  Cake 
could  have  had  no  legal  authority  to  receive  it.  By  the  lery  and  sale  of  the 
personal  property  of  Lloyd  and  Jenkins  for  the  full  amount  of  the  bank  judg- 
ment and  execution  that  judgment  was  satisfied.  It  may  be  if  the  parties 
had  had  the  money  distributed  by  the  court,  and  it  had  been  determined  that 
the  property  sold  belonged  to  the  assignee  in  bankruptcy,  the  judgment 
would  not  have  been  satisfied.  It  has  been  held  *  that  seizure  of  goods  in 
execution  to  the  amount  of  the  debt  is  a  discharge  of  the  judgment  whether 
the  goods  be  sold  or  not,  so  far  as  the  rights  of  other  creditors  are  concerned, 
except  where  the  plaintiff  IS  deprived  of. the  fruit  of  his  levy,  without  any 
fault  of  his  own.'  Lyon  v.  Hampton,  20  Pa.  St.  46.  See.  also,  Taylor^a  Ap- 
peal,  1  Pa.  St.  391.  But  that  is  not  this  case.  If  anything  was  lost,  it  was 
not  because  the  money  was  not  made  on  the  bank's  execution;  and  if  the 
bank  lost  part  of  it,  through  agreeing  to  deposit  it  in  an  insolvent  institution, 
or  by  costs,  certainly  other  parties  cannot  be  prejudiced.  Mr.  Stone,  the 
president  of  the  bank,  says  all  questions  as  to  who  was  entitled  to  that  money 
have  been  determined  in  favor  of  the  bank  by  a  decree  of  the  United  States 
bankrupt  court  just  before  be  got  the  money  from  Mr.  Forsyth.  Mr.  Cake 
being  a  member  of  the  bar  and  an  officer  of  the  court,  I  can  see  no  other  way 
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than,  to  direct  him  to  pay  badk  the  money.  To  put  the  case  in  the  mildest 
form,  the  money  was  paid  to  and  received  by  Mr.  Cake  by  mistake.  The  bank 
was  not  entitled  to  it,  and  never  claimed  it.    Bule  absolute.  ** 

Whereupon  respondent  brings  error. 

And  afterwards,  on  a  rule  on  J.  Adam  Cake  to  show  cause  why  an  attach^ 
ment  should  not  issue,  the  court  below  delivered  the  following  opinion,  re> 
ferred  to  as  No.  65,  July  term: 

"The  principal  questions  in  this  case  were  decided  in  an  opinion  of  this 
court  tiled  January  28,  1888.  On  the  15th  of  February,  1888,  the  case  was 
removed  to  the  supreme  court  by  a  writ  of  error;  but,  no  bail  having  been 
entered,  said  writ  is  not  a  supersedeas.  As  to  whether  judgment  No.  60, 
November  term,  1873,  was  a  first  lien  against  the  defendantSt  John  G.  Uoyd 
and  J.  H.  Jenkins,  and  was  received  and  paid  by  the  respondent  to  tbe  plain* 
tiff,  as  alleged  in  the  answer  in  the  present  rule,  this  was  all  heard,  deter- 
mined, and  fully  disposed  of  by  the  court*  as  appears  by  the  proceedings  in 
this  case,  and  the  opinion  to  which  I  have  referred.  I  am  of  opinion  that  the 
statute  of  limitations  is  no  defense  in  this  case;  and,  further,  no  defense  or 
question  of  that  kind  was  raised  at  the  hearing  of  the  rule  to  show  cause  why 
the  money  should  not  be  paid.  After  a  large  amount  of  evidence  was  taken 
on  both  sides,  and  read,  considered,  and  decided  upon  by  the  court,  and  the 
rule  made  absolute,  it  is  now  too  late  to  plead  the  statute  of  limitations,  even 
if  that  constituted  a  good  defense.  The  rule  is  made  absolute,  and  an  attach- 
ment to  issue  to  attach  the  said  J.  Adam  Cake  for  contempt  of  court  in  not 
paying  the  money  in  the  petition  mentioned  and  set  forth;  said  attachment 
not  to  issue  if  the  money  is  paid  within  five  days  from  this  time.'' 

Whereupon  respondent  again  brings  error. 

S.  P,  Wolverton,  for  plaintiff  in  error.  /•  Nevin  Hill  and  /•  H.  Rock^eller, 
for  defendant  in  error. 

Per  Gubiam.  The  opinion  of  the  court  below  so  fully  and  clearly  disposes 
of  the  questions  raised  in  this  case  that  we  feel  it  unnecessary  to  add  anything 
thereto,  except  to  say  that  we  fully  concur  therein.  The  judgment  is  af- 
firmed. 

/•  Adam  Cake  v.  C.  C  Bird,  No.  65,  July  term,  is  also  affirmed. 


Appeal  of  NoLDB  et  al. 

{Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

L  Rexjoioits  Bocibties— Bond  or  Trustees— Appboval—Powbbs  of  db  Faoto  Trus- 

TBXS. 

Under  an  act  incorporating  a  religious  society,  requtrinff  the  trustees  elected,  be- 
fore entering  upon  the  duties  of  their  office,  to  give  bond  before  the  orphans'  court, 
one  of  the  iudg^es  of  said  court  cannot  lawfully  approve  such  a  bond,  the  other  being 
present  ana  objecting;  and,  as  such  trustees  have  no  authority  to  ao^  equity  win 
not  at  their  instance  dispossess  the  de  facto  trustees,  whether  their  title  is  gpood  or 
bad. 
8.  Same— Right  of  Trustee  to  Act— Equity  Jurisdiotion— Quo  Warranto. 

•  A  court  of  equity  wUl  not  entertain  a  bill  solely  to  determine  the  riRht  of  an 
incumbent  to  act  as  trustee  of  a  religious  corporation,  quo  warramto  being  the 
proper  proceeding  for  that  purpose. 

Appeal  from  court  of  common  pleas,  Lancaster  county ;  J.  Smith  FxJthey, 
Judge. 

Bill  by  Lorenz  Nolde,  "William  Madl^m,  and  Jacob  S.  Spangler  against  A. 
F.  Madiera,  J.  R.  Zerfass,  and  Timothy  Konigmacher,  to  determine  the  rights 
of  the  respective  parties  to  act  as  trustees  of  the  society  of  "Seventh  Day 
Baptists  of  Ephrata."  From  a  decree  dismissing  the  bill  complainants  ap- 
peal.   For  opinions  on  former  appeals,  see  Madlem^s  Appeal^  103  Pa.  St.  584; 
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Nodle  V.  Madlem,  10  Atl.  Rep.  480.  The  opinion  of  the  court  of  oommon 
ple&s,  adopted  by  this  court,  Is  as  follows: 

"FuTHEY,  J.  On  June  2,  1880»  the  plaintiffs  filed  a  bill  in  equity  alleging 
that  they  were  the  trustees  of  the  Seventh  Day  Baptists  of  £phrata,  and  that 
they  were  interfered  with  in  the  performance  of  their  duties  by  tlie  defend- 
ants, who  claimed  to  be  the  trustees ;  and  praying  the  court  to  restrain  and 
enjoin  the  defendants  from  interfering  with  the  management  of  the  property 
of  the  society.  Judge  Patterson,  one  of  the  members  of  the  court,  granted 
a  preliminary  injunction.  The  case  was  duly  proceeded  with,  an  answer  and 
replication  filed,  and  a  master  appointed.  The  master  after  hearing  made  a 
report  recommending  that  the  preliminary  injunction  be  dissolved,  and  that 
the  plaintiffs'  bill  be  dismissed,  with  costs.  Exceptions  to  this  report  were 
filed  by  the  plaintiffs,  M'hich  were  argued  before  Judges  Livingston  and 
Patterson,  who  composed  the  court;  and  on  May  6, 1882,  Judge  Patterson 
filed  an  opinion  ai^d  entered  a  decree  sustaining  the  exceptions,  and  making 
the  injunction  perpetual,  and  directing  the  defendants  to  pay  the  costs  of  the 
proceedings.  Judge  Livingston  dissented  from  this  action  of  Judge  Pat- 
terson, and  entered  his  dissent  on  record.  An  appeal  was  taken  by  the  de- 
fendants to  the  supreme  court;  and  that  court,  in  an  opinion  delivered  June 
4, 1883,  and  reported  as  Madlem'' 8  Appeal,  103  Pa.  St.  584,  reversed  the  decree 
of  the  court  below  on  the  ground  that,  the  court  being  equally  divided,  no  valid 
order  or  decree  could  be  made.  The  supreme  court,  in  the  conclusion  of  their 
opinion,  say:  •  The  decree  below  was  improvidently  and  unlawfully  entered, 
and  must  be  set  aside.  This  leaves  the  case  precisely  as  if  no  decree  had  been 
made.  If  the  learned  judges  below  cannot  agree  upon  a  proper  decree,  they 
have  the  power  to  call  upon  a  judge  from  another  district  to  decide  the  case 
for  them.  But  until  we  have  a  lawful  decree  we  cannot  reach  the  merits.' 
In  accordance  with  the  suggestion  thus  made,  the  judges  of  this  court,  find- 
ing themselves  still  unable  to  agree,  on  the  18th  of  June,  1887,  requested  that 
I  should  hear  and  decide  the  case.  I  have  accordingly  heard  the  arguments 
of  counsel  submitted  to  me,  and  duly  considered  the  case,  and  am  now  pre- 
pared to  dispose  of  it. 

"The  society  of  the  Seventh  Day  Baptists  of  Ephrata  has  existed  from. early 
in  the  last  century,  and  was  for  a  time  monastic  in  its  character,  and  possesses 
a  very  interesting  history.  It  became  the  owner  of  considerable  real  estate, 
and  was  incorporated  by  act  of  assembly  passed  February  21, 1814.  This  act 
was  amended  by  a  supplement  passed  February  10,  1865.  Under  this  act  as 
amended  it  is  provided  that  three  trustees  shall  be  elected  on  the  first  Mon- 
day of  January  in  every  fourth  year;  and  also  that  whenever  any  vacancy 
shall  happen,  by  reason  of  death,  absence  out  of  the  state,  resignation,  ina- 
bility or  refusal  to  serve  of  any  trustee,  such  vacancy  may  be  filled  by  elec- 
tion. These  trustees,  of  whom  it  is  provided  that  two  shall  be  a  quorum  for 
the  transaction  of  business,  are  invested  with  authority  to  conduct  the  tem- 
poral affairs  of  the  society.  The  act  further  provides  *  that  the  said  trustees, 
before  entering  upon  the  duties  of  their  ofiice,  shall  respectively  give  bond, 
with  sureties  to  be  approved  by  the  orphans'  court  of  Lancaster  county,  for 
the  faithful  performance  of  the  trust.*  The  society  at  the  present  time  o^ns 
a  meeting-house,  school-house,  two  farms,  and  a  number  of  dwelling-houses. 
It  has  also  some  money  at  interest.  The  income  and  profits  of  their  property 
is  used  in  the  support  either  wholly  or  partially  of  members  of  the  society 
needing  assistance.  They  were  once  a  large  and  flourishing  society,  but  are 
now  greatly  reduced  in  numbers.  On  the  first  Monday  of  January,  1879,  be- 
ing the  time  for  the  quadrennial  election,  the  members  of  the  society  met  at 
the  usual  place,  in  pursuance  of  notice  given  in  the  manner  practiced  by  them, 
for  the  purpose  of  electing  three  trustees.  At  this  election  the  defendanta 
were  elected  trustees,  at  what  the  master  finds  to  have  been  the  regularly  or- 
ganized and  conducted  election.    Some  dispute  having  arisen,  a  separate  eleo- 
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tion  wa3  organized  and  held  in  the  same  room,  at  which  the  plaintiffs  were 
elected  trustees.  Beturns  of  these  elections  were  poade  to  the  orphans'  court, 
and  bond  presented  by  both  sets  of  trustees,  who  respectively  claimed  to  have 
been  elected,  of  which  the  approval  of  the  court  was  asked.  The  court  de- 
clined to  approve  of  either  of  the  bonds,  and  suggested  that  another  election 
should  be  held,  and  advised  harmony  and  united  action.  Another  election 
was  held  on  July  7,  1879,  called  and  participated  in,  however,  wholly  by  those 
who  had  voted  for  and  elected  the  plaintiffs  at  the  election  held  in  the  pre- 
vious January,  and  they  elected  the  same  persons.  Those  who  had  then  voted 
for  and  elected  the  defendants  did  not  attend  or  participate  at  this  election  in 
July,  claiming  that  at  the  election  in  January  the  defendants  had  been  regu- 
larly and  lawfully  elected,  and  that  no  other  election  was  needed.  The  bond 
of  those  thus  elected  in  July  was  presented  to  the  court  for  its  approval,  and 
at  the  same  time  the  bond  of  the  defendants  elected  in  January  was  again  pre- 
sented for  approval.  The  judges  differed  in  opinion  on  the  question  of  the 
approv;<V  of  the  bonds;  Judge  Patterson,  on  February  21,  1880,  approving 
of  the  bond  of  the  plaintiffs,  who  claimed  to  have  been  elected  in  July,  and 
Judge  Livingston  dissenting,  and  objecting  to  the  approval  of  the  bond. 
This  bill  in  equity  was  then  filed  by  the  plaintiffs,  alleging  that  they  had  been 
elected  trustees  of  the  society  in  July,  1879;  that  their  bond,  had  been  ap- 
proved February  21,  1880;  and  that  immediately  upon  the  approval  of  the 
bond  they  entered  upon  their  duties;  but  that  they  were  interfered  with  by 
the  defendants,  who  claimed  to  be  the  trustees;  and  asking  for  an  injunction. 
"It  is  clear  to  me  that  the  plaintiffs  had  no  right,  by  virtue  of  their  alleged 
election,  in  July,  1879,  to  act  as  trustees.  Independently  of  any  considera- 
tion of  the  question  whether  the  election  was  regular,  and  could  in  any  sense 
be  recognized  as  valid,  the  act  of  incorporation,  as  we  have  seen,  requires  the 
trustees,  before  entering  upon  the  duties  of  their  office,  to  give  bond,  with 
sureties  approved  by  the  orphans'  court.  This  was  not  done.  The  judges  of 
the  court  differed  in  opinion  as  to  the  validity  of  the  proceedings,  and  the  bond 
offered  was  not  approved  by  the  court.  One  of  the  judges  •had  no  authority 
to  make  the  rule  for  the  approval  absolute  in  the  face  of  the  dissent  and  ob- 
jection of  his  colleague.  The  supreme  court  in  the  case  of  Madlem^s  AppeaU 
supra,  say  'that  the  rule  where  the  court  is  equally  divided,  is  that  no  valid 
order  or  decree  can  be  made,  and  if  there  is  a  motion  before  the  court  it  falls. 
That  is  the  rule  everywhere,  and  requires  no  argument  to  vindicate  it.'  The 
rule  for  the  approval  of  the  bond  of  the  plaintiffs,  therefore,  fell  by  reason  of 
a  divided  court.  It  follows  that  the  plaintiffs  had  no  authority  to  act  as  trus- 
tees by  virtue  of  their  alleged  election  in  July,  1879,  not  having  first  given 
bond  approved  by  the  court,  as  required,  by  the  act  of  assembly.  The  plain- 
tiffs say,  however,  that  after  the  approval  of  their  bond  by  Judge  Patterson, 
or  as  they  express  it  in  their  bill,  by  the  court,  they  proceeded  to  take  charge 
of  the  real  and  personal  property  of  the  society;  and  that,  the  defendants  hav- 
ing interfered  with  them  in  the  attempt  to  perform  the  duties  of  trustees, 
they  are  entitled  to  the  protection  of  the  court.  The  defendants,  in  answer, 
say  that,  while  the  plaintiffs  did  proceed  to  take  charge  of  the  property  of  the 
society,  they  had  no  authority  to  do  so,  and  were  resisted  in  such  action ;  that 
A.  F.  Madlem  and  Joseph  J.  B.  Zerfass,  two  of  the  defendants,  were  duly 
constituted  and  authorized  trustees  to  take  care  of  such  property,  and  charged 
with  management  and  conduct  of  the  affairs  of  the  society;  and  that  they 
were  in  possession,  and  had  tenants  under  them,  and  were  properly  perform- 
ing their  duties.  After  a  full  consideration  of  the  bill  and  answer,  and  of  the 
testimony  taken,  as  well  as  the  report  of  the  master,  I  am  satisfied  that  the 
plaintiffs  had  not  taken  such  possession,  upon  the  approval  of  their  bond  by 
Judge  Patterson,  as  authorized  them  to  ask  for  this  injunction  on  that 
ground.  They  undoubtedly  supposed  that  they  were  authorized  to  act  upon 
such  approval,  and  attempted  to  do  so,  and  may  have  performed  some  acts. 
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They  say,  in  their  bill  asking  for  an  injunction,  that  the  orphans^  court  rec- 
ognized them  as  the  duly  elected  trustees,  and  approved  their  bond.  The  de- 
fendants A.  F.  Madlem  and  Joseph  J.  B.  Zerfass  may  have  supposed,  until 
otherwise  advised,  that  the  approval  of  the  bond  by  one  of  the  judges  gave  the 
plaintiffs  a  right  to  the  office  of  trustees.  It  is  however  clear  that  the  defend- 
ants A.  F.  Madlem  and  Joseph  J.  R.  Zerfass  had  the  control  and  oversight  of 
the  property  of  the  society  at  the  time  of  the  supposed  approval  of  the  plain- 
tilTs'  bond,  and  there  was  no  surrender  of  them  to  the  plaintiffs,  but  they  con- 
tinued to  perform  such  duties,  and  were  doing  so  when  the  bill  was  filed. 
The  plaintiffs,  without  having  the  authority  they  claimed,  were  endeavoring, 
by  virtue  of  their  supposed  authority,  to  talce  the  control  from  those  in  actual 
charge.  This  they  could  not  do,  whether  the  defendants  named  were  right- 
fully or  wrongfully  in  possession  of  their  office. 

"It  is  now  further  contended  by  the  plaintiffs  that  two  of  their  number — 
Lorenz  Nolde  and  William  Madlem — were  trustees  when  the  election  of  Jan- 
uary 6, 1879,  was  held;  and,  as  such,  that  they,  at  least  with  A.  F.  Madlem,  one 
of  the  defendants,  are  entitled  to  exercise  the  office  after  expiration  of  the 
term  for  which  they  were  elected,  until  such  time  as  successors  were  duly 
qualified  to  take  their  place.  This  claim  is  not  in  accordance  with  that  made 
in  the  bill  and  pressed  before  the  master.  The  claim  in  the  bill  is  in  behalf 
of  all  the  plaintiffs,  by  virtue  of  tlieir  election  in  July,  1879,  and  the  alleged 
approval  of  their  bond  after  such  election;  and,  as  we  have  seen,  this  has  not 
been  sustained,  and  the  bill  might  on  that  account  be  dismissed  witliout  more. 
I  will,  however,  consider  the  claim  thus  made;  assuming  that  the  trustees 
whose  term  would  expire  in  January,  1879,  were. entitled  to  hold  over  until 
others  were  authorized  to  succeed  them. 

"It  appears  that  in  January,  1876,  Nolde  was  elected  a  trustee  to  fill  a  va- 
cancy; and  his  Jberm  of  office  would  regularly  expire  in  January,  1879,  the 
time  of  the  quadrennial  election.  William  Madlem  and  A.  F.  Madlem  were 
the  other  trustees,  whose  term  would  expire  at  the  same  time.  Nolde  was 
the  treasurer,  appointed  after  his  election  by  the  board  of  trustees.  Difficul- 
ties appear  to  have  arisen  with  regard  to  tlie  administration  of  affaire.  The 
minutes  of  the  trustees  state  that  Nolde  made  certain  investments  of  funds 
which  are  objectionable;  that  he  refused  to  attend  the  meetings  of  the  board, 
and  to  make  settlement  of  his  accounts,  as  treasurer,  according  to  the'  rules 
and  standing  custom  of  the  trustees;  and  a  meeting  of  the  whole  society  was 
called  by  the  president  of  the  board,  and  was  held  on  January  7, 1878,  at  which 
meeting  his  seat  was  declared  vacant,  as  stated  in  the  minutes,  '  on  account 
of  his  persistence  in  willful  and  arbitrary  acts,  and  refusal  to  comply  with  the 
requirements  of  the  charter  and  the  duties  of  trusteeship  in  this  society.'  It 
'  was  also  ordered  that  an  election  should  be  held  to  fill  the  vacancy,  and  the 
president  of  the  board  of  trustees  was  directed  to  give  notice  that  such  an 
election  would  be  held,  and  appointing  the  time.  An  election  was  accord- 
ingly held  in  the  usual  place,  after  notice  had  been  given  in  the  manner  prac- 
ticed in  the  election  of  trustees;  the  notice  stating  that  the  election  was  *  for 
the  purpose  of  electing  a  trustee  to  fill  a  vacancy  in  the  board  of  trustees,  as 
declared  by  a  resolution  at  a  congregational  meeting  of  said  society  on  Janu- 
ary 7,  1878,'  and  at  such  election  Joseph  J  B.  Zerfass  was  elected.  Tbe 
bond  of  Zerfass,  with  security,  was  presented  to  the  orphans*  court,  and  ap- 
proved January  19, 1878.  This  action  of  the  society  was  doubtless  under  that 
clause  in  the  charter  which  provides  for  filling  the  place  of  a  trustee  where 
there  is  a  refusal  to  serve;  and  the  ground  of  action  was  the  alleged  refusal 
of  Nolde  to  perform  the  duties  of  trustee.  From  that  time  Zerfass  acted  as 
a  trustee  and  as  secretary  of  the  board;  and  he  and  A.  F.  Madlem,  another  of 
the  trustees,  being  a  quorum,  conducted  the  affairs  of  the  society,  and  were  so 
exercising  the  office  when  the  bill  in  the  case  was  filed,  on  June 2, 1880.  Sam- 
uel Nissley  was  appointed  treasurer  by  them  in  place  of  Nolde.    William  Mad 
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lem,  the  other  trustee,  did  not  meet  with  them;  hot  was  hot  prevented  from 
doing  so.  His  absence  was  his  yolQntar7  act.  Kolde  and  William  Madlem 
claimed  tiiat  the  election  of  Zerfass  was  without  anthority,  and  unlawful,  and 
that  there  was  no  vacancy,  within  the  meaning  of  the  charter,  to  fill;  and  it 
appears  by  the  record  of  the  court  that  on  February  23,  1878,  they  sued  on  a 
writ  of  qtio  warranto,  *  to  inquire  by  wiiat  authority  he  claimed  to  have,  use, 
and  occupy  the  franchises,  rights,  and  privileges  of  a  trustee.'  An  answer 
was  filed,  and  some  progress  made  in  tbis  proceeding,  but  a  final  hearing  was 
never  had.  The  period  for  the  quadrennial  election  of  1879  came  on,  and  it 
■appears  to  have  been  supposed  that  the  election  of  plaintiffs  in  July  of  that 
year,  and  the  approval  of  their  bonds  by  Judge  Pattebson,  notwithstanding 
the  dissent  and  refusal  of  Judge  Livinoston,  constituted  them  the  lawful 
trustees;  and  hence  this  proceeding  in  equity,  which  seems  to  have  taken  the 
place  of  the  quo  warranto  proceeding,  the  further  prosecution  of  which  was 
probably  deemed  unnecessary. 

''The  question,  then,  presented  in  this  aspect  of  the  case,  is  whether  Nolde 
or  Zerfass  was  entitled,  when  the  bill  was  filed,  to  exercise  the  duties  of  a 
trustee,  and  as  such  administer  the  affairs  of  the  society  There  is  no  ques- 
tion but  that  A.  F.  Madlem  and  William  Madlem  were  properly  qualified  trus- 
tees at  the  time  of  the  election,  in  1879;  and  we  are  asked  by  the  plaintiffs  to 
declare  that  Zerfass  was  not  thus  qualified,  and  that  he  should  in  this  proceed- 
ing be  restrained  from  acting  as  such.  Can  we  properly  determine  the  ques- 
tion in  this  proceeding?  The  authorities,  it  seems  to  me,  abundantly  show 
that,  under  such  circumstances  as  here  exist,  the  proper  method  of  proceeding 
is  by  quo  warranto,  and  that  we  cannot  here  inquire  whether  the  election  of 
Zerfass,  and  the  approval  of  his  bond  by  the  court,  invested  him  with  the 
right  to  perform  the  duties  of  the  office.  The  question  presented  simply  in- 
volves the  determination  of  the  right  to  the  office;  and  that  question,  without 
morev — and  there  is  nothing  else  here, — cannot  be  determined  by  a  bill  for  an 
injunction.  The  rule  of  law  on  this  subject  is  that  the  right  of  an  office  in  a 
corporation  will  not  be  tried  upon  an  application  for  an  injunction,  nor  will 
one  who  has  been  wrongfully  removed  from  such  an  office  be  restored  by  in- 
junction. A  court  of  equity  will  not  assume  jurisdiction  in  such  a  contest, 
where  there  is  nothing  involved  which  calls  for  the  interposition  of  equity. 
High,  Inj.  §§  781,  789;  Hil.  Inj.  403.  In  Co^n.  v.  Graham,  64  Pa.  St.  341, 
the  court  say  that  quo  warranto  is  the  proper  remedy  against  persons  usurp- 
ing the  office  of  trustees  of  a  chartered  church,  as  settled  by  the  uniform 
course  of  decision  and  practice  for  more  than  half  a  century.  It  is  true  that 
where  there  are  circumstances  which  call  for  the  interposition  of  a  court  of 
equity,  and  where  it  therefore  has  proper  jurisdiction  oC  a  case,  the  court  will 
consider  and  determine  all  questions  involved  in  the  controversy,  and  make  a 
complete  decision  in  the  case.  Where  the  object  is  simply  to  determine  the 
regularity  of  an  election,  or  whether  the  proper  person  is  filling  an  office,  a 
court  of  equity,  as  we  have  said,  will  not  assume  jurisdiction,  and  a  resort 
must  be  had  to  a  court  of  law  as  the  only  proper  and  competent  tribunal;  but 
if  the  question  of  the  legality  of  an  election,  or  whether  a  person  holds  an  of- 
fice rightfully,  arises  incidentally  in  the  course  of  a  suit  in  which  equity  has 
jurisdiction,  that  court  will  inquire  into  and  decide  it,  as  it  would  any  other 
question  of  law  or  fact  that  arises  in  the  cause.  But  the  decision  is  only  for 
the  purposes  of  the  suit;  it  does  not  settle  the  right  to  an  office,  or  vacate  it, 
if  the  party  is  in  actual  possession.  Johnston  v.  Jojmb,  23  N.  J.  Eq.  216- 
226.  In  Kerr  v.  Trego,  47  Pa.  St.  296,  where  under  the  peculiar  circumstances 
the  court  assumed  jurisdiction  in  equity,  the  court  say;  *  This  case  is  there- 
fore regularly  before  us,  and  we  proceed  to  the  consideration  of  it;  premising 
that  there  is  no  material  fact  in  dispute,  and  that  we  have  no  authority  to  de- 
cide directly  upon  the  validity  of  the  election  of  any  of  the  claiming  members.' 
As  I  understand  the  facts,  and  as  they  are  found  by  the  master,  there  is  no 
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question  in  this  aspect  of  the  case,  except  as  to  whether  Zerfass  should  fill  the 
office  of  trustee.  He  had  been  exercising  that  office  in  the  place  of  Nolde  from 
the  time  of  the  approval  of  his  bond,  after  the  election  in  1878,  and  was  so  do- 
ing and  claiming  the  right  to  do  so  by  virtue  of  such  action  when  this  injuno- 
tion  bill  was  filed,  in  1880.  His  title  to  the  office  be  thus  fills  is  disputed; 
but,  like  all  other  questions  of  disputed  right,  is  subject  to  the  rule  that  an 
injunction  will  not  be  granted,  at  least  where  a  court  of  equity  does  not  oth- 
erwise take  jurisdiction,  until  the  question  of  right  is  settled  at  law.  Oilroy*8 
Appeal,  100  Pa.  St.  8 ,  Coal  Co.  v.  Snowden,  42  Pa.  St.  488.  The  master  finds 
that  it  is  not  even  alleged  that  there  has  been  any  attempt  by  the  defendants 
to  divert  the  funds  of  the  society  from  their  proper  objects,  or  that  they  are  in 
any  way  unfitted  to  perform  the  duties  of  the  office  of  its  trustees;  and  hence 
there  is  nothing  which  calls  for  the  interposition  of  equity. 

'*My  attention  has  been  called  to  matters  which  have  occurred  since  the  bill 
was  filed.  Those  do  not  properly  belong  to  the  case  before  me,  and  cannot  be 
considered  in  its  determination.  My  duty  simply  is  to  ascertain  what  decree 
should  be  made  in  the  case  as  presented  by  the  pleading  and  evidence  and  the 
report  of  the  master  The  case,  as  it  now  presents  itself,  is,  perhaps,  from 
the  lapse  of  time,  largely  a  question  of  costs;  but  1  have  not  given  it  the  less 
consideration  on  that  account.  Two  quadrennial  elections  have  been  held 
since  the  institution  of  these  proceedings;  and,  although  I  am  informed  that 
some  questions  growing  out  of  these  elections  have  arisen,  I  may  be  permitted 
to  express  the  hope  that  the  good  sense  of  counsel  and  of  the  parties  will,  by 
some  satisfactory  arrangement,  put  an  end  to  this  prolonged  litigation,  and 
that  peace  and  harmomy  will  be  restored  to  this  little  community.  In  the  case 
before  the  court,  I  have  arrived  at  the  conclusion  recommended  by  the  master, 
that  the  preliminary  injunction  should  be  dissolved,  and  that  the  plaintiffs' 
bill  should  be  dismissed,  with  costs. 

"And  now,  September  26, 1887,  this  cause  having  been  f uUy  heard  and  con- 
sidered, it  is  ordered,  adjudged,  and  decreed  that  the  exceptions  filed  by  the 
plaintiffs  to  the  report  of  the  master  be  overruled,  and  the  report  confirmed, 
that  the  preliminary  injunction  be  dissolved,  and  the  plaintiffs'  bill  be  dis* 
missed,  with  costs  to  be  paid  by  the  plaintiffs." 

8,  H,  Reynolds,  D.  McMtUlen,  and  Wm,  R.  WUson,  for  appellants.  H.  M. 
North,  E.  K,  Martin,  and  T.  B,  HolaJian,  for  appellees. 

Fer  Curiam.  This  case  has  been  so  well  disposed  of  by  the  learned  judge 
of  the  coui-t  below  that  nothing  rem^iins  for  us  to  do  but  to  affirm  it  on  his 
opinion.    Appeal  dismissed,  and  decree  affirmed,  at  costs  of  appellants. 


(122  Pa.  St.  417) 

Fbost  V,  Chebry. 
{Swpreme  Court  of  PennsyVoaniAJu    October  17, 1888.) 

CJONSTITUTIONAL  LaW— LOCAL  AND  SPECIAL  LaW8— FENCES. 

Act  Pa.  June  28, 1885,  P.  L.  142,  entitled  "*  An  act  to  repeal  the  first  section  of  an 
act  entitled  *An  act  for  regulating  and  maintaining  of  fences,  passed  Anno 
Domini  one  thousand  and  seven  hundred,  ^  and  providing  for  county  elections  on 
the  question  of  the  adoption  or  rejection  of  the  repealing  act,  is  in  conflict  with 
Const,  art.  3,  §  7,  which  provides  that  the  general  assembly  shall  not  pass  any  local 
or  special  law  regulating  county  affairs.^ 

Error  to  court  of  common  pleas,  Venango  county. 

Action  by  A.  Frost  against  John  Cherry  to  recover  for  damage  done  to  plain- 
tiff^s  fields  and  crops  by  defendant's  cattle.  Tried  to  the  court  on  the  follow- 
ing agreed  statement  of  facts:  ''And  now,  October  3,  A.  D.  1887,  it  is  hereby 

^  Respecting  the  constitutionality  of  laws  as  being  local  and  special,  see  State  v.  Cir- 
cuit Court,  (N.  J.)  aiUte,  273,  cmd  note  3;  Water- Works  Co.  v.  Water  Co.,(N.  J.)  cmX€, 

581. 
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agreed,  hy  and  between  the  parties  to  the  above-entitled  canse,  that  the  said 
case  be  stated  for  the  opinion  of  the  court  in  the  nature  of  a  special  verdict. 
A.  Frost,  the  above-named  plaintiff,  was  heretofore,  to-wit,  on  the  1st  day  of 
July,  A.  D.  1887,  possessed  of  a  certain  close,  to-wit,  fields  and  grounds,  kept 
for  inclosures,  in  the  township  of  Cherrytree,  in  the  county  of  Venango,  Pa., 
and,  while  so  thereof  being  possessed,  the  cattle  of  said  defendant  on,  to-wit, 
the  1st  day  of  July,  A.  D.  1887,  entered  into  and  trespassed  on  said  fields 
and  grounds,  kept*  for  inclosures,  to  the  damages  of  the  said  plaintiff  in 
the  sum  of  six  dollars;  and  said  plaintiff  further  states  that  the  said  close, 
to-wit.  the  fields  and  grounds  kept  for  inclosures,  were  not  fenced  in  require- 
ment to  the  provisions  Qf  the  act  of  1700,  or  any  subsequent  legislation  as  to 
fences  in  the  commonwealth  of  Pennsylvania.  And  the  said  defendant  ad- 
mits the  trespass  as  above  alleged;  and  that  prior  to  the  time  of  said  trespass 
an  election  had  been  held  in  said  county  of  Yenango,  in  pursuance  of  the  pro- 
visions of  section  2  of  the  act  of  1885.  and  for  the  purpose  therein  set  forth, 
and  that  a  majority  of  the  electors  of  said  county  voted  at  said  election  *  In 
Favor  of  Repeal.'  If  the  court  be  of  the  opinion  that,  upon  the  facts  as  above 
stated,  the  plaintiff  is  entitled  to  judgment,  then  judgment  so  to  be  entered;  if 
not,  then  judgment  for  defendant.  The  costs  to  follow  the  judgment,  and 
either  party  reserving  the  right  to  sue  out  a  writ  of  error  therein."  Judg- 
ment was  ordered  to  be  entered  for  defendant,  and  plaintiff  brings  error. 

/.  I£.  Oamer  and  H.  D.  Haivcock,  for  plaintiff  in  error.  W.  J.  Breene^  for 
defendant  in  error. 

Paxson,  J.  This  case  Involves  the  constitutionality  of  the  act  of  assembly 
of  23d  June,  1885,  (P.  L.  142,)  entitled  an  "Act  to  repeal  the  first  section  of 
an  act  entitled  •An  act  for  regulating  and  maintaining  of  fences,'  passed  Anno 
Domini  one  thousand  and  seven  hundred."  The  first  section  repeals,  in 
terms,  the  above-recited  act  of  1700,  commonly  known  as  the  "Fence  Law." 
Had  it  stopped  here  there  would  have  been  no  question  as  to  its  validity.  But 
the  second* section  contains  this  important  provision:  "That  it  shall  be  the 
duty  of  the  sheriff  of  any  county,  on  the  request  of  the  county  commissioners 
thereof,  to  cause  this  act  to  be  published  therein,  with  and  in  the  same  man- 
ner that  notices  of  the  next  general  election  shall  be  published;  and  for  the 
purpose  of  ascertaining  whether  or  not  the  provisions  of  this  act  are  deemed 
expedient,  and  desired,  in  such  county,  the  qualified  electors  thereof  may  vote, 
at  such  next  general  election,  by  ballots,  written  or  printed,  as  follows,  namely: 
On  the  outside  the  words,  <  Repeal  of  the  Fence  Law,'  and  on  the  inside  the 
words,  *  In  Favor  of  Repeal,'  or  •  Against  Repeal ;'  and  in  receiving,  counting, 
and  making  returns  of  the  ballots  aforesaid,  the  judge,  inspectors,  and  clerks 
shall  be  governed  by  the  laws  of  this  commonwealth  regulating  general  elec- 
tions; and  if,  upon  a  proper  count  of  such  ballots  in  any  oounty,  it  shall  ap- 
pear that  a  majority  thereof  are  in  *  Favor  of  Repeal,'  this  act  shall  forth  with 
take  effect  therein;  but  the  same  shall  not  take  effect  in  any  county  of  this 
commonwealth  until  it  has  been  ascertained  that  the  provisions  thereof  are 
deemed  expedient  and  desired  therein  by  an  election,  as  hereinbefore  pro- 
vided: provided,  that  if  at  an  election  held  in  any  county,  under  the  provis- 
ions of  this  act,  it  shall  appear  that  a  majority  of  the  votes  cast  thereat  are 
« Against  Repeal,'  no  vote  shall  be  taken  again,  as  herein  provided,  for  the 
period  of  three  years  thereafter. " 

It  is  contended,  and  the  learned  judge  below  so  held,  that  the  act  is  in 
confiict  with  section  7,  art.  3,  of  the  constitution;  which  provided,  inter 
alia,  that  "the  general  assembly  shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities,  townships,  wards,  boroughs,  or 
school-districts. "  The  word  "affairs, "  as  used  in  the  constitution,  has  received 
a  judicial  construction  by  this  court.  In  Mori-ison  v.  Bachert,  112  Pa.  St. 
322,  5  Atl.  Rep.  739,  it  was  said:  "When  it  (the  constitution)  speaks  of  the 
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affairs  of  a  coantj,  it  means  such  affairs  ^  affect  the  people  of  that  county." 
We  accordinglj  held  in  that  case  that  an  act  to  ascertain  and  appoint  the  fees 
to  be  received  by  protbonotaries  and  other  county  officers  was  an  act  regulat- 
ing the  affairs  of  counties;  while  in  Com.  v.Patton,  88  Fa.  St.  258,  and 
Scowdm's  Appeal,  96  Pa.  St.  422,  we  ruled  that  an  act  of  assembly^  which 
authorized  the  holding  of  special:  sessions  of  the  courts  of  Crawford  county 
away  from  the  county-seat,  offended  against  this  clause  in  the  constitution. 
The  particular  device  resorted  to  in  these  cases  to  evade  -the  constitutional 
prohibition  was  class!  Qcation.  The  act  of  1885  concerns  the  great  body  of 
the  people  of  the  county.  It  affects  every  farmer,  almost  every  lot-holder, 
and  every  person  who  keeps  horses  or  cattle,  sheep,  hogs,  or  goats.  It  would 
seem  difficult  to  frame  an  act  which  could  more  generally  concern  the  people. 
Moreover,  it  prescribes  certain  duties  to  the  sheriff,  the  commissiouers,  and 
all  the  election  officers.  How,  then,  can  it  be  said  that  it  does  not  relate  to 
the  "affairs"  of  counties,  within  the  meaning  of  the  constitution? 

Is  it  a  local  law?  Upon  this  point  we  are  free  from  doubt.  It  is  to  be  ob- 
served that  the  first  section,  repealing  the  act  of  1700,  does  not  go  into  effect 
in  any  county  by  its  own  force.  If  it  did,  we  might  sustain  it,  even  if  the 
rest  of  the  act  were  unconstitutional.  But  the  first  section  is  tied  to  the  sec- 
ond section  by  an  umbilical  cord.  If  we  cut  it,  they  both  perish.  The  first 
section  is  only  effective  after  a  vote  of  the  people  in  each  county.  If  a  ma- 
jority in  any  county  vote  in  favor  of  it,  then  the  act  takes  effect  in  such 
county;  if  the  majority  should  be  against  it,  the  act  does  not  take  effect. 
Thus  -it  may  very  well  happen  that  Venango  county  may  vote  in  favor  of 
the  repeal,  and  its  adjoining  counties  vote  against  it.  We  would  then  have 
one  law  in  Venango  county  regulating  fences,  and  a  different  law  in  the  ad- 
joining counties, — both  local  laws, — the  very  thing  prohibited  by  the  constitu- 
tion. Nor  would  it  make  any  difference  were  every  county  in  the  state  to  vote 
the  same  way.  The  test  is  not  results,  but  possibilities.  The  machinery  to 
test  the  sense  of  the  people  can  only  be  put  in  operation  by  the  county  commis- 
sioners, and,  when  so  moved,  the  fact  that  it  may  be  rendered  local  in  its  ef- 
fects is  fatal  to  the  bill.  In  Appeal  of  School- DisL,  113  Pa.  St.  176,  6  Atl. 
Kep.  158,  it  was  said  by  Mr«  Justice  Gheen,  in  delivering  the  opinion  of  the 
court:  "The  circumstance  that  the  power  to  determine  the  question  is  dele- 
gated to  another  body  does  not  at  all  affect  the  question.  The  practical  result 
is  the  same, — the  law  of  1875  will  be  limited  to  the  one  or  more  cities  that  do 
accept,  and  that  makes  it  local  All  our  recent  decisions  are  to  the  effect  that 
if  local  results  either  are  or  may  be  produced  by  a  piece  of  legislation  it  of- 
fends against  this  provision  of  the  constitution,  and  is  void;"  citing  Com.  v. 
Patton,  supra,  and  other  cases.  Appeal  of  SchooUDist.  is  upon  all  fours 
with  the  one  in  hand.  The  act  of  1875,  there  referred  to,  was  an  act  for  the 
assessment,  levy,  and  collection  of  all  taxes  authorized  to  be  collected  in  cer- 
tain cities,  and  to  which  by  the  proviso  of  the  fifth  section  no  city  of  the  third 
class  shall  become  subject  until  they  are  accepted  by  ordinance  of  the  coun- 
cils, approved  by  the  mayor;  and  it  Wiis  held  that  the  first  five  sections  thereof 
were  thus  limited  to  the  one  or  more  cities  that  accept,  and  were  therefore 
local,  and  in  conflict  with  section  7,  art.  3,  of  the  constitution.  If  there  is 
anything  now  settled  in  the  constitution  it  is  that  the  legislature  can  no  longer 
pass  a  valid  local  or  special  law  regulating  the  affairs  of  counties,  cities, 
townships,  wards,  Doroughs,  or  school-districts;  and  what  the  legislature  may 
not  do  directly  it  cannot  accomplish  by  indirection,  as  by  chissitication  rest- 
ing upon  no  necessity  nor  reason  of  public  policy,  or  by  calling  in  the  aid  of 
the  people  at  the  polls  to  breathe  life  into  an  otherwise  dead  statute. 

I  have  not  considered  it  necessary  to  discuss  the  question  of  the  delegation 
of  powers.  The  act  of  1885  is  in  such  direct  conflict  with  section  7,  art.  3,  of 
the  constitution,  that  the  learned  judge  below  could  not  have  done  otherwise 
than  declare  it  void  for  that  reason.    Judgment  affirmed. 
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BooKLAin>  Water  Co.  t>.  Oavden  &  B.  Water  Go. 

(Supreme  Judicial  C<mrt  of  Maine.    November  8, 1888.) 

Cowstitutiowaij  Law  — Obligatiok  of  Contracts  —  Cokpokations— Chartebs  ant> 
Frakchises. 

A  legislatiye  act  chartering  a  water  company  to  supply  a  city  -with  water  for  do- 
mbtttlc  purposes,  extinguishment  of  fires,  and  the  supply  of  shipping  in  the  harbor, 
aii«l  autnorizing  it  to  **take,  use,  and  appropriate^^  water  from  a  designated  pond, 
but  saving  the  rights  of  owners  of  mills  or  mill  privileges  on  the  stream  flowing 
into  the  pond  to  use  the  water  as  they  had  previously  done,  and  forbidding  them  or 
other  persons  to  cut  below  the  pipes  of  the  company,  or  withdraw  the  water  or  ob- 
struct the  works,  does  not  give  the  company  the  exclusive  right  to  the  waters  of  the 
pond  for  the  purposes  designated ;  and  the  legislature  does  not  impair  the  obliga 
tion  of  the  contract  by  chartering  another  water  company,  and  anthorizing  It  to 
supply  the  w&me  city  from  the  same  source,  it  not  appearing  that  the  water  was  tn 
Mufficient  ft»r  the  needs  of  both  companies. 

In  equity.  On  bill  and  answer*  From  supreme  Judicial  court,  Knoc 
county. 

Bill  in  equity,  filed  by  the  Rockland  Water  Company  to  resirain  Uie  Cam- 
den  &  Kocklnnd  Water  Company  from  drawing  water  from  Oyster  River 
pond,  and  conveying  the  same  for  distribution  in  Rock  land  and  adjoining 
towns. 

A.  P.  Gould,  for  plaintiff.  N,  d  H.  B,  Cleaves  and  Vhas.  B.  LUilefield, 
for  defendant 

F0BT3&B,  J*  The  Bockland  Water  Company,  claims  that  it  has  the  exdusiTe 
light  of  supplying  the  city  of  iiockland  and  portions  nf  aujuinlng  towns  with 
the  water  of  Tolman's  pond  and  Oyster  River  pond  for  domestic  purposes, 
the  extinguishment  of  fires,  and  the  supply  of  shipping  in  Rockland  harbor. 
By  ^111  in  equity  the  plaintifts  ask  that  the  defendant  corporation  may  be  per- 
petually enjoined  from  withdrawing  the  water,  or  any  portion  thereof,  from 
Oyster  River  pond,  and  from  conveying  the  same  to  the  city  of  Rockland,  or 
towns  adjoining,  for  domestic  purposes,  the  extinguishment  of  fires,  supply* 
ing  shipping,  and  the  use  of  manufactories,  notwithstanding  such  right  has 
been  granted  by  the  legislature  of  this  state.  Both  phiintiif  and  defendant 
corporation  derive  their  franchises  and  authority  from  tiie  state  acting  in  its 
sovereign  capacity.  Only  such  portions  of  their  charters  as  are  necessary  to 
be  considered  in  the  determination  of  this  case  will  be  referred  to  By  the 
provisions  of  chapter  381,  Pub.  Laws  1850,  certain  individuaid  therein  named, 
with  their  associates  and  successors,  were  constituted  n  corporation  by  the 
name  of  the  "Rotikland  Water  Company,"  "for  tlie  purpose  of  conveying  to 
the  village  of  Rockland,  a  supply  of  pure  water  for  domestic  purposes,  in- 
cluding a  sufiicien'  quantity  for  the  extinffuishment  of  fires,  and  the  supply 
of  shipping  in  the  harbor  of  Rockland."  The  third  section  of  said  act  reads 
thus:  '*Said  corporation  is  hereby  authorized  for  the  purposes  aforesaid  to 
take,  hold,  and  convey  to,  into,  and  through  the  said  village  of  Rockland,  the 
water  of  '  Tolman's  Pond,'  so  called,  situate  in  Rockland  and  Camden,  by 
pipes  sunk  below  the  bottom  of  its  outlet;  and  may  also  take  and  hold,  by 
purchase  or  otherwise,  any  land  or  real  estate  necessary  for  laying  and  raain- 
taining  aqueducts  for  conducting  and  discharging,  disposing  of,  and  distrib- 
uting water,  and  for  forming  reservoirs.  But  nothing  in  this  act  shall  be 
taken  or  construed  to  prevent  the  owners  of  mills  or  of  mill  privileges  on  the 
stream  flowing  through  the  outlet  of  said  pond  from  using  the  water  thereof 
in  the  same  manner  that  they  now  do  or  have  heretofore  done;  but  said  mill- 
owners  shall  not,  nor  shall  any  other  person  or  persons,  be  permitted,  either 
by  cutting  below  the  pipes  of  said  corporation  or  in  any  other  way,  to  with- 
draw the  water  or  obstruct  the  water- works  of  said  corporation."  There  are 
other  provisions,  authorizing  the  construction  of  an  aqueduct  from  Tolman's 
pond  through  the  city  of  Rockland*  and  for  securing  and  muintaiAing  reser* 
v.l5A.no.l3— 50 
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voirs,  and  distributing  water  by  means  of  pipes  throughout  the  city;  for  reg* 
ulating  its  use  and  establishing  rents;  for  the  payment  of  damages  accruing 
to  mill  privileges  and  mill-owners  on  the  stream  flowing  through  the  outlet 
of  the  pond;  and  for  the  taking  of  land,  or  excavating  through  the  same,  for 
the  purpose  of  laying  down  pipes.  Under  the  authority  thus  granted  this 
corporation  constructed  works  and  introduced  water  into  the  city.  By  a  sub- 
sequent act  of  the  legislature,  (chapter  79,  Sp.  Laws  1861,)  amendatory  of 
the  plaintiffs'  chai-ter,  this  company  was  authorized  "to  take,  hold,  and  con- 
vey," in  the  manner  provided  in  the  original  act,  "as  well  the  water  of  Oyster 
River  pond  in  Camden,  as  of  Tolman's  pond,  into  and  through  the  city  of 
Rockland  and  town  of  Thomaston,  and  also  from  the  city  of  Rockland  into 
the  towns  of  Camden  and  South  Thomaston,  not  exceeding  one  mile  from  the 
boundary  line  of  said  Rockland;  and  the  corporation  shall  have  the  same 
rights*  powers,  and  privileges,  and  be  subject  to  the  luibilities,  limitations, 
and  conditions,  and  be  answerable  to  parties  injured  thereby  in  the  same  man- 
ner in  respe^ct  to  taking  and  conveying  the  said  water,  as  are  provided  for  in 
said  act,  in  respect  to  taking  and  appropriating  the  water  of  Tolman's  pond." 
The  second  Sbction  of  this  act  ia  in  these  words:  "The  said  corporation  is 
hereby  empowered  to  take,  use,  and  appropriate  water  from  both  or  either  of 
said  ponds,  for  supplying  the  people  of  said  city  and  towns  with  pure  water, 
and  for  ail  necessary  and  useful  purposes,  subject  to  the  liabilities  provided 
for  by  Jiaid  act."  In  1885  the  legislature  granted  an  act  of  incorporation  to 
the  detendant  company  by  the  name  of  the  "Camden  and  Rockland  Water 
Company,"  "/or  the  purpose  of  conveying  to  and  supplying  the  towns  of 
Camden,  Thomaston,  South  Thomaston,  and  the  city  of  Rockland  with  pure 
water  for  domestic  and  municipal  purposes,  the  extinguishment  of  tires,  sup- 
plying of  shipping,  and  the  use  of  manufactories."  By  the  provisions  of  this 
act  the  defendants  are  authorized  for  the  purposes  aforesaid  "to  take,  detain, 
and  use  the  water  of  Oyster  River  pond,  and  all  streams  tributary  thereto,  in 
the  town  of  Camden,"  etc.  Authority  is  also  given  for  erecting  and  main- 
taining dams  and  reservoirs,  laying  down  and  maintaining  pipes  and  aque- 
ducts necessary  for  accumulating,  conducting,  discharging,  distributing,  and 
disposing  of  water  and  forming  proper  reservoirs,  for  taking  and  holding,  by 
purchase  or  otherwise,  lands  or  real  estate  necessary  therefor,  and  for  the 
payment  of  damages  for  property  taken.  Prior  to  the  filing  of  plaintiffs'  bill, 
the  defendants  had  purchased  iron  pipe,  castings,  and  materials  necessary  for 
the  construction  of  their  works,  and  had  entered  upon  the  construction  of  the 
same.  They  had  also  entered  into  a  written  contract  with  the  city  of  Rock- 
land for  the  term  of  10  years,  to  supply  the  city  with  pure  water  for  domestic 
and  municipal  purposes  and  the  extinguishment  of  fires.  The  defendants 
have  since  completed  their  works,  and  extended  them  into  the  towns  of  Cam- 
den and  Thomaston,  and  are  supplying  the  citizens  of  Rockland,  Rockport, 
"West  Camden,  and  Camden  Village  with  pure  water.  The  plaintiff  corpora- 
tion has  never  used  or  undertaken  to  use  or  appropriate  the  water  of  Oyster 
River  pond,  and  the  case  shows  that  the  supply  in  Tolman's  pond  is  sufficient 
for  all  its  purposes. 

The  question  which  is  presented  to  the  court  under  the  claim  set  up  by  the 
plaintiffs  involves  the  validity  of  the  charter  of  the  defendant  corporation, — 
whether  the  act  of  incorporation  authorizing  the  defendants  to  use  the  water 
of  Oyster  River  pond  for  the  purposes  named  is  valid,  or  void  as  impairing 
the  obligation  of  contract  between  the  state  and  the  plaintiff  corporation. 
This  act,  authorizing  the  defendants  to  supply  the  citizens  of  Rockland  with 
pure  water,  appertains  to  purposes  of  public  utility.  It  emanates  from  the 
legislative  power  of  the  state,  and  must  be  held  to  have  the  force  of  law,  un- 
less in  passing  it  the  legislature  exceeded  its  powers,  or  it  is  found  to  be  in 
violation  of  some  provision  of  the  constitution  of  the  state  or  United  States. 
The  contention  in  behalf  of  the  plaintiffs  is  that  the  acts  of  1850  and  1861. 
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together  with  what  was  done  in  pursuance  of  th6  same,  constituted  an  exe-. 
cuted  contract  which  is  binding  on  the  state,  and  that  the  subsequent  grant 
from  the  legislature  of  the  defendant's  franchise,  rights,  and  privileges  im- 
pairs the  obligation  of  that  contract,  and  brings  the  case  within  the  contract 
clause  of  the  constitution  of  the  United  States  (article  1,  §  10)  and  of  this 
state,  (article  1,  §  11.)  Unquestionably  the  state  in  the  exercise  of  her  sov- 
ereignty may  contract  like  an  individual,  and  be  bound  accordingly.  The 
cases  are  numerous  in  support  of  this  principle.  For  more  than  70  years  it 
has  been  settled  in  this  country  that  acts  of  incorporation,  when  granted  upon 
a  valuable  consideration,  partake  of  the  nature  of  contracts  within  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United  States  which  declares  that 
no  state  shall  pass  any  law  impairing  the  obligation  of  contracts.  TTie  Binff- 
hamton  Bndge,  3  Wall.  73;  Charles  River  Bridge  v.  Wairen  Bridge,  11  Pet. 
527;  State  v.  Railroad  Co.,  66  Me.  494;  RaUroad  Co.  v.  Reid,  13  Wall.  266; 
Stone  v.  Mississippi,  101  U.  S.  816;  State  v.  Noyes,  47  Me.  205.  This  prin- 
ciple was  settled  many  years  ago  in  College  v.  Woodvxird,  4  Wheat.  518. 
And  when  rights  have  become  vested  under  them,  the  authority  of  the  legis- 
lature to  disturb  those  rights  is  at  an  end;  nor  can  any  subsequent  act  con- 
trol or  destroy  them,  unless  such  power  is  reserved  in  the  act  of  incorpora- 
tion, or,  what  is  equivalent,  in  some  general  law  in  operation  at  the  time  the 
act  was  passed.  Holyohe  Co.  v.  Lyman,  15  Wall.  511;  Tomlinson  v.  Jessup, 
Id.  457.  The  question,  therefore,  to  be  determined  in  eases  of  this  kind, 
where  legislative  interference  is  claimed,  is  whether  such  interference  does 
in  fact  impair  the  obligation  of  the  contract;  for  there  may  be  legislation  such 
as  to  injuriously  affect  the  interests  of  those  with  whom  such  contract  ex- 
ists, and  yet  impair  no  obligation  of  contract.  Thus  It  has  been  held  that 
where  a  state  by  act  of  incorporation  confers  no  exclusive  privileges  to  one 
company,  it  impairs  no  contract  by  incorporating  a  second  one  with  powers 
and  privileges  which  necessarily  produce  injurious  effects  and  consequences 
to  the  first.  Turnpike  Co.  v.  State,  3  Wall.  210.  The  misfortunes  which 
follow  in  such  cases,  as  the  court  aptly  remarks  in  that  case,  ''may  excite  our 
sympathies,  but  are  not  the  subject  of  legal  redress."  Such  was  the  doctrine 
laid  down  in  Charles  River  Bridge  v.  Warren  Bridge,  supra,  and  which 
from  that  day  to  this  has  been  sustained  by  the  courts  of  last  resort  in  this 
country.  Bridge  Co.  v.  Spaulding,  63  N.  H.  298;  Canal  Co.  v.  Railroad 
Co.,  11  Leigh,  42.  The  recent  cases  of  Water  Co.^s  Appeal,  102  Pa.  St.  515, 
528.  and  Water  Co.  v.  Boston,  121  U.  S.  391,  7  Sup.  Ct.  Rep.  916,  are  directly 
in  point. 

In  considering  the  question  whether  the  legislature  has  transcended  its 
powers  by  the  act  of  incorporation  of  the  defendant  company,  with  the  rights 
and  privileges  therein  contained,  it  becomes  necessary  to  construe  the  legis- 
lative acts  under  which  the  plaintiffs  assert  their  claim  of  exclusive  right; 
for,  notwithstanding  the  plaintiffs'  act  of  incorporation  became  a  contract  be- 
tween the  state,  acting  in  its  sovereign  capacity,  and  the  corporation,  founded 
upon  mutual  considerations,  yet,  if  no  exclusive  rigjit  was  conferred  by  leg- 
islative grant,  such  as  the  plaintiffs  claim,  then  the  act  of  the  legislature  in- 
corporating the  defendant  company  is  valid,  because  no  obligation  of  contract 
is  thereby  impaired.  Proprietors  v.  Hoboken  Co.,  1  Wall.  145;  Water  Co* 
V.  Easton,  121  U.  S.  391,  7  Sup.  Ot.  Rep.  916.  Nor  will  equity  interfere  by 
injunctions  to  restrain  the  operations  of  persons  claiming  the  right  to  exer- 
cise a  similar  franchise  under  legislative  authority.  1  High ,  In].  §  902.  What 
construction,  then,  is  to  be  given  to  the  plaintiffs*  charter?  Does  it  in  terras 
or  by  necessary  implication  confer  those  exclusive  rights  asserted  by  the 
plaintiffs?  While  it  is  the  accepted  doctrine  that  all  grants  are  to  be  con- 
strued according  to  the  intention  of  the  parties,  yet  there  are  certain  general 
rules  of  construction  by  the  light  of  which  such  contracts  are  to  be  examined. 
Th^e  rules  are  well  settled  by  numerous  authorities.    One  ia  that  in  all 
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.  grants  by  the  goyernment  to  individaato  or  corporations  of  rights,  privileges, 
and  franchises,  the  words  are  to  be  taken  most  strongly  against  the  grantee* 
contrary  to  the  rule  applicable  to  the  grant  from  one  individual  to  another. 
Another  rule  is  that  one  who  claims  a  franchise  or  exclusive  right  or  privi- 
lege in  derogation  of  the  common  rights  of  the  public  must  prove  his  title 
thereto  by  a  grant  clearly  and  definitely  expressed,  and  cannot  enlarge  it  by 
equivocal  or  doubtful  provisions,  or  probable  inferences.  "'Every  reasonable 
doubt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken  as  conceded  but 
what  is  given  in  unmistakable  terms,  or  by  an  implication  equally  clear. 
The  affirmative  must  be  shown.  Silence  is  negation,  and  doubt  is  fatal  to  the 
claim.  This  doctrine  is  vital  to  the  public  welfare."  Fertilising  Co.  v. 
Ifyde  Park,  97  U.  S.  666.  "Bepeated  decisions  of  tliis  court,"  remarks  Mr. 
Justice  Clifford  in  Uolyoke  v.  Lyman,  15  Wall.  512,  "have  esUiblished  the 
rule  that  whenever  privileges  are  granted  to  a  corporation,  and  the  grant 
comes  under  revision  in  the  courts,  such  privileges  are  to  be  strictly  con- 
strued against  the  corporation,  and  in  favor  of  the  public,  and  that  nothing 
passes  but  what  is  granted  in  clear  and  explicit  terms.  Whatever  is  not  un- 
equivocally granted  in  such  acts  is  taken  to  have  been  withheld,  as  all  acts 
of  incorporation  and  acts  extending  the  privileges  of  corporate  bodies  are  to 
be  taken  most  strongly  against  the  corporations."  Rice  v.  Railroad  Co,,  1 
Black,  380;  Newton  v.  Commissioners,  100  U.  S.  561,  Charles  River  Bridge 
V.  Warren  Bridge,  supra;  Commissioners,  etc.,  v  Water-Power  Co.,  104 
Mass.  449;  Attorney  General  v.  Aqueduct  Corp.,  133  Mass.  365.  Applying  the 
foregoing  rules  to  the  charter  of  the  plaintiff  corporation,  and  the  amenda- 
tory act  of  1861,  the  result  is  adverse  to  the  plaintiffs*  claim.  No  language 
expressly  conferring  any  exclusive  right  is  to  be  found  in  either  act.  The 
word  "exclusive"  nowhere  appears.  Neither  do  any  words  synonymous 
therewith.  Nor  is  tliere  in  either  of  the  acts  anything  in  terms  prohibiting 
the  legislature  from  chartering  a  rival  corporation.  If  the  plaintiffs  have  an 
exclusive  right  to  the  water  in  either  of  these  ponds,  or  if  the  legislature  is 
prohibited  from  granting  a  charter  to  a  rival  corporation  with  similar  rights, 
it  must  result  from  inference  or  implication.  This  corporation  was  created 
for  a  definite  and  specific  purpose, — for  conveying  to  the  city  of  liockland  a 
supply  of  pure  water.  That  supply  was  for  purposes  expressly  limited.  The 
language  of  tlie  charter  is  plain  and  clear  upon  that  point.  It  was  to  be  "a 
supply  of  pure  water  for  domestic  purposes,  extinguishment  of  fires,  and  the 
supply  of  shipping  in  the  harbor  of  Rockland."  The  water  which,  by  the 
terms  of  the  charter,  the  company  was  authorized  to  take  and  use  was  for 
certain  specific  and  defined  purposes,  and  beyond  that  the  plaintiffs  were  not 
authorized  to  go.  By  that  charter  they  bad  no  right  to  take  or  use  the  water 
for  the  purpose  of  propelling  machinery.  The  right  which  they  acquired 
from  the  state  was  a  franchise  right  to  so  much  water  as  was  necessary  for 
the  "purposes  aforesaid."  When  those  purposes  were  fulfilled  or  satisfied, 
this  company  could  not  lawfully  hold  the  whole  pond,  and  thus  eliminate  the 
express  provision  of  the  legislature  limiting  their  rights.  This  fianchise 
right  was  not  an  exclusive  right,— a  right  by  title,  or  property  right  to  the 
entire  body  of  water  of  Tolman's  pond, — but  only  to  so  much  thereof  as  was 
required  by  those  purposes  specified  in  the  charter.  Any  other  construction 
would  render  nugatory  the  limitation  by  which  the  company  was  prohibited 
from  using  the  water  for  the  purpose  of  propelling  machinery. 

Among  numerous  authorities  which  might  be  cited  sustaining  these  views 
the  case  of  Bailey  v.  Wobum,  126  Mass.  420,  furnishes  an  illustration.  There 
the  town  of  Woburn  by  special  act  of  the  legislature  was  authorized  "to  take, 
hold,  and  convey  to,  into,  and  through  said  town,  the  waters  of  *  Horn  Pond,* 
so  called,  in  Woburn,  or  the  waters  of  any  other  pond  in  Wobum,"  for  the 
purpose  of  supplying  its  inhabitants  with  pure  water.  In  that  case,  as  in  the 
one  before  us,  an  exclusive  right  to  all  the  water  in  the  pond  was  daimed»  but 
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the  court  held  otherwise,  saying:  "But  this  construction  is  not  corrHCt.  The 
town  can  take  only  so  much  water  as  is  required  for  the  purposes  named  in 
the  act."  But  in  support  of  their  claim  of  exclusive  right  to  the  water  of 
Tolman^s  pond  the  plaintiffs  rely  upon  the  language  of  the  last  clause  of  sec- 
tion 8,  which  is  in  .these  words:  ^But  nothing  in  this  act  shall  be  taken  to 
prevent  the  owners  of  mills  or  of  mill  privileges  on  the  stream  flowing  through 
the  outlet  of  said  pond  from  using  the  water  thereof  in  the  same  manner  that 
they  now  do  or  have  heretofore  done;  but  said  mill-owners  shall  not,  nor  shall 
any  other  person  or  persons,  be  permitted,  either  by  cutting  below  the  pipes 
of  said  corporation  or  in  any  other  way,  to  withdraw  the  water,  or  to  obstruct 
the  water-works  of  said  corporation."  Ck>nceding  to  the  plaintiffs  the  most 
favorable  construction  which  this  language  warrants,  yet  we  are  inclined  to 
the  opinion  that  no  such  exclusive  rights  are  reserved  to  the  plaintiffs  as  con- 
tended for.  This  clause  in  the  section  referred  to  has  particular  reference  to 
the  rights  and  duties  of  the  ownei-s  of  mills  and  mill  privileges  upon  the 
stream  flowing  through  the  outlet  of  the  pond.  The  language  employed  shows 
that  it  was  the  purpose  of  the  legislature  to  protect  this  company  against  the 
acts  of  the  mill-owners  upon  the  stream.  This  clause  in  the  seclion  has  ref- 
erence to  a  particular  class  of  individuals.  It  defines  their  rights,  permitting 
them  to  use  their  water  naturally  flowing  through  the  outlet  of  the  pond,  but 
declares  that  they  shall  not,  either  by  cutting  below  the  pipes  of  the  corpora- 
tion or  in  any  other  way,  withdraw  the  water,  or  obstruct  the  water-works 
of  said  corporation.  In  order,  therefore,  to  effectually  guard  the  corporation 
against  any  person  representing  such  mill-owners,  whether  servants  or  em- 
ployes, not  only  the  mill-owners,  but  all  persons,  are  prohibited  from  doing  it 
by  cutting  below  the  pipes,  or  in  any  other  manner.  The  language  of  the 
prohibition,  in  its  broadest  and  most  general  sense,  if  standing  alone,  would 
have  a  very  different  signification  from  that  in  the  connection  in  which  it  is 
found.  In  this  connection  it,  in  terms,  includes  ''any  other  person  or  per- 
sons," prohibiting  them,  ''either  by  cutting  below  the  pipes  of  said  corpora- 
tion, or  in  any  other  way,  to  withdraw  the  water,  or  to  obstruct  the  water- 
works of  said  corporation. "  But  these  genei-al  words,  in  the  connection  in 
which  they  are  used,  undoubtedly  refer  to  the  particular  class  or  subject-mat- 
ter in  question,  rather  than  indicate  an  intention  of  depriving  the  legislature 
of  the  right  to  grant  the  use  of  this  water,  not  required  for  the  purposes  named, 
if  public  necessity  should  require  it.  The  maxim,  noseitur  a  sociis,  may  well 
be  applied  here.  It  is  frequently  applied  in  the  construction  of  statutes.  The 
meaning  of  words,  and  consequently  the  intention  of  the  legislature,  must  be 
ascertained  by  reference  to  the  context.  In  accordance  with  this  principle  it 
is  laid  down  in  the  text-books  and  decisions  that  ''language,  however  general 
in  its  form,  when  used  in  connection  with  a  particular  subject-matter,  will  be 
presumed  to  be  used  in  subordination  to  that  matter."  Story,  Ag.  §§  21,  62; 
Emerson  v.  Railway  Co.,  67  Me.  893;  In  re  Maraton,  79  Me.  36,  8  Atl.  Rep. 
87;  Broom,  Leg.  Max.  *593.  In  Reg.  v.  CletoortJi,  4  Best  A  8.  982,  116  E. 
G.  L.  930,  speaking  of  this  principle,  CJockburn,  C.  J.,  says:  "Then  there  is 
a  general  expression,  'other  person  whatsoever;'  but,  according  to  a  well- 
established  rule  in  the  construction  of  statutes,  general  terms  following  par- 
ticular ones  apply  to  only  such  persons  or  things  as  are  ejusdetn  generis  with 
those  comprehended  in  the  language  of  the  legislature."  8o,  in  Allen's  Ap- 
peal, *81  Pa.  St.  302,  the  words  of  an  act  giving  a  preference  for  wages  to  per- 
sons employed  "in  any  works,  mines,  manufactory,  or  other  business,"  etc., 
were  construed  to  apply  only  to  any  other  business  eQUsdem  genei'is. 

By  the  amendatory  act  of  1861,  the  plaintiff  corporation  was  authorized  to 
take,  hold,  and  convey,  "in  the  manner  provided  for"  in  the  original  charter, 
"as  well  the  water  of  Oyster  Biver  pond,  in  Camden,  as  of  said  Tolman's 
pond,"  and  was  to  have  the  same  rights,  powers,  and  privileges,  and  be  sub- 
ject to  the  same  liabilities,  limitations,  and  conditions,  and  be  answerable  to 
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parties  injured  thereby  in  the  si^me  manner  in  respect  to  taking  .and  convey- 
ing the  said  waters,  as  are  provided  for  in  said  act,  in  respect  to  taking  and 
appropriating  the  water  of  Tolman's  pond.  Authority  is  also  granted  "to 
take,  use,  and  appropriate  water  for  both  or  either  of  said  ponds,  for  supply- 
ing the  people  of  said  city  and  towns  with  pure  water,  *\ etc.  Inasmuch  as 
the  controversy  between  the  parties  is  in  reference  to  the'  defendants'  use  of 
the  water  in  Oyster  River  pond,  the  language  of  this  act  is  important  in  de- 
termining the  intent  of  the  legislature,  and  ascertaining  the  plaintiffs'  rights 
therein.  The  plaintiffs'  claim  of  exclusive  right  to  this  water  is  based  upon 
what  they  assert  to  be  their  rights  by  legislative  grant  in  Tolman's  pond,  for 
by  the  act  of  1861  they  are  authorized  to  take,  hold,  and  convey  the  water  of 
Oyster  River  pond  only  "in  the  manner,"  and  "with  the  same  rights,  powers, 
and  privileges."  as  are  provided  in  the  original  act  with  reference  to  the  water 
of  Tolman's  pond.  If  the  plaintiffs'  position  is  correct,  that  an  exclusive  right 
to  the  water  of  Oyster  River  pond  is  granted  by  the  provisions  of  the  act  of 
1861,  then  all  the  water  of  this  pond  became  theirs  by  force  of  the  act  itself, 
excluding  necessarily  the  idea  of  any  future  "taking  and  appropriating"  by 
them.  But  the  legislature  in  explicit  terms  refers  to  the  plaintiffs  as  "taking 
and  appropriating," — "to  take,  use,  and  appropriate  water  from," — language 
entirely  repugnant  to  and  inconsistent  with  the  idea  that  the  title  to  all  this 
water  was  vested  in  them,  and  required  no  act  on  their  part  to  reduce  it  to 
possession.  Webster  defines  "pond"  as  "a  confined  or  sbignant  body  of  fresh 
water."  It  is  the  body  of  water  which  composes  a  pond.  The  legislature 
has  authorized  the  plaintiffs  "to  take,  use,  and  appropriate  water  from"  Oys- 
ter River  pond,  for  the  purposes  designated, — language  implying  separation, 
as  well  as  future  actions  on  the  part  of  the  plaintiffs,  rather  than  immediate 
title  to  the  whole  corpus.  It  cannot,  therefore,  by  any  fair  construction  be 
said  that  the  legislature  intended  to  grant  to  the  plaintiffs  the  absolute  title  to 
or  property  in  the  water  of  this  pond,  with  no  further  act  to  be  done  by  them. 
Such  intention  must  be  clearly  expressed,  or  necessarily  implied,  to  have  that 
effect,  and  not  to  be  left  to  be  discovered  by  astute  construction  and  lame  in- 
ferences. Had  it  been  the  intention  of  the  legislature  to  grant  exclusive 
privileges,  it  could  have  been  easily  done  in  clear  and  definite  language,  in- 
stead of  being  left  to  be  inferred.  On  the  other  hand,  the  language  of  the  act 
clearly  negatives  any  such  intention.  It  was  a  franchise  right  only  which 
was  granted  by  the  state,  and  which  authorized  this  corporation  "to  take, 
use,  and  appropriate"  so  much  of  the  water  from  this  pond  as  might  be  re- 
quired for  the  particular  purposes  named  in  the  act.  Bailey  v.  Woburrif  su- 
pra.  In  so  much  only  as  was  thus  required,  taken,  and  appropriated  would 
the  plaintiffs  have  a  vested  right.  There  was  no  surrender  on  the  part  of  the 
state  of  the  right  to  grant  other  franchises  of  a  similar  character,  if  the  inter- 
est or  necessities  of  the  public  required  it,  and  hence  there  was  no  impairing 
of  the  obligation  of  any  contract  with  these  plaintiffs  in  granting,  to  this  de- 
fendant corporation  the  franchise  rights  which  they  possess.  It  will  be  ob- 
served that  in  the  authorities  to  which  our  attention  has  been  called,  where 
the  court  has  interfered  to  protect  grants  or  franchises,  the  language  of  the 
acts  has  provided  in  explicit  terms  that  the  grant  was  exclusive.  They  are 
not  analogous  to  the  case  at  bar.  They  are:  Bridge  v.  Bridge,  7  N.  H.  35; 
Bridge  Co.  v.  Dix,  6  How.  530;  Railroad  Corp.  v.  Eailroad  Co.^  2  Gray,  1; 
Proprietors  v.  HohokenCo.,  1  Wall.  116;  The  Binghamton  Bridge,  3  Wall. 
53,  77;  Gas  Co.  y.  Light  Co.,  115  U.  S.  650,  6  Sup.  Ct.  Rep.  252;  Water- 
Works  Co.  V.  Rivers,  115  U.  S.  674,  6  Sup.  Ct.  Rep.  273;  Qas  Co.  v.  Qas  Co., 
115  U.  S.  683,  687, 6  Sup.  Ct.  Rep.  265;  Water-  Works  v.  Water-  Woi^ks,  120  U. 
S.  64,  7  Sup.  Ct.  Rep.  405.  Kone  of  these  cases  militate  against  the  doctrine 
expressed  in  this  opinion. 

The  facts  before  us  show  that  at  no  time  since  the  organization  of  the  plain- 
tiff corporation  has  there  been  a  scarcity  of  water  in  Tolman's  pond,  or  any 


Digitized  by 


Google 


G<mn.]  BABcocE  v.  hubbard.  791 

necessity  of  connecting  the  two  by  aqueduct  or  otherwise,  to  increase  the  sup- 
ply in  that  pond.  On  the  contrary,  it  appeal's  that  there  has  been  during  sdl 
these  years  an  average  depth  of  about  six  feet  of  water  above  the  plaintiffs' 
outlet  pipe.  This  pond  has  an  area  of  880  acres,  with  a  yielding  capacity  of 
4,500.000  gallons  in  every  24  hours.  Large  quantities  have  continually  run 
to  waste  from  the  outlet  of  the  pond,  and  the  evidence  Is  conclusive  that  there 
has  always  been  much  more  water  than  has  been  required  for  the  purposes  of 
the  plaintiffs*  grant.  Oyster  Biver  pond  lies  8  miles  distant  from  the  other, 
and  has  an  area  of  105  acres,  with  a  daily  yielding  capacity  of  1,000.000  gal- 
lons. More  than  25  years  have  elapsed  since  the  privileges  conferred  by  leg- 
islative enactment  were  given  to  the  plaintiffs,  and  yet  no  necessity  has  been 
shown,  or  attempt  been  made  by  them,  to  take  or  use  the  water  of  Oyster 
River  pond.  Nor  do  the  facts  show  that  the  defendants,  in  the  exercise  of 
their  franchise  rights,  are  using  any  water  necessary  for  the  plaintiffs'  works. 
They  claim  no  rights  to  the  water  of  Tolman's  pond.  That  is  left  to  the  en- 
tire use  of  the  plaintiffs  for  the  purposes  set  forth  in  their  charter.  The  plain- 
tiffs' charter  was  granted  after  the  enactment  of  the  general  statute  of  1881, 
c.  503,  (Rev.  St.  c.  46,  §  23,)  reserving  to  the  legislature  the  power  to  amend, 
alter,  or  repeal  at  pleasure  all  acts  of  incorporation  afterwards  passed,  as  if 
they  contained  express  provision  to  that  effect,  unless  there  should  have  been 
inserted  therein  an  express  limitation  to  the  contrary*  But  we  do  not,  in  the 
view  we  have  taken  of  the  case,  consider  it  necessary  to  decide  how  far  the 
rights  of  either  party  might  be  affected  by  this  statute.  It  is  not  necessary 
in  the  determination  of  this  case  upon  the  facts  presented.  There  are  no 
grounds  upon  which  the  plaintiffs  are  entitled  to  the  relief  which  they  claiii 
Bill  dismissed,  with  costs  for  defendants. 

Peters,  G.  J.,  and  Walton,  Yirgin,  LibbeTi  and  Haskell,  JJ«,  con- 
curred. 


(M  a>nn.  284) 

Baboook  ei  (u.  V.  Hubbard. 
(Supreme  Court  of  Errors  of  C<mnecticut.    June  26, 1888.) 

1.  Trusts—Duties  and  Liabilities  of  Tbu8teb8--Attornbt'8Fee&~Trustbe  as  At- 

TORNET. 

Plaintifls  were  the  owners  of  land  tor  which  they  were  compelled  to  bring  suit. 
It  was  also  subject  to  mortgages  and  other  debts  of  the  ancestor  from  whom  it  de- 
scended, many  of  which  were  disputed.  Defendant's  testator  was  one  of  a  firm 
of  attorneys  employed  by  plaintiffs  in  the  litigation,  which  was  extensive,  intricate, 
and  laborious.  By  a  compromise  of  the  suit  referred  to  the  land  was  recovered  and 
sold  to  another  party  on  credit;  and  he,  at  the  instance  of  plaintiffs,  mortgaged  it 
to  testator  in  trust  to  secure  the  notes  given  the  plaintiffs  severally  for  the  pur- 
chase money.  For  manv  years  the  trust  continued,  during  which  testator  and  his 
firm  represented  plaintiffs  in  their  litigation.  Heldj  that  the  relation  of  attorney 
and  client  was  not  interrupted  by  the  trust,  and  that  plaintiffs  were  liable  for  th'e 
legal  services  rendered  by  testator  and  his  firm. 

2.  Same— Attorney's  Pees— Interest. 

It  having  been  agreed  on  the  employment  of  testator,  as  plaintiffs'  oounsel,  that 
lie  should  be  paid  out  of  the  proceeds  of  the  property,  a  demand  for  payment  was 
not  a  prerequisite  to  interest  on  the  items  for  l^al  services,  which  should  be  al- 
lowed the  testator's  estate  on  an  t  joountin^,  as  if  any  other  person  were  trustee. 
8.  Same— Amount  of  Allowance. 

In  such  case,  testator  having  devoted  much  time  to  plaintlils'  affairs,  his  charges 
for  legal  services,  if  fair  and  reasonable,  and  such  as  he  usually  charged,  should  be 
allowed,  though  they  could  have  j^rocured  like  services  from  other  competent  at- 
torneys for  less. 
i.  Same— LiABiLiTT  of  Trustee— Depreciation  in  Value  of  Property. 

During  the  continuance  of  the  trust,  testator,  as  trustee,  foreclosed  the  mortgage, 
and,  the  mortgagor  not  redeeming,  he  became  vested  with  the  title  in  trust  for 
plaintiffs.  He  was  at  all  times  ready  to  convey  to  any  purchaser  they  might  find, 
subject  to  his  equitable  lien  for  his  services,  and  money  advanced  to  dischijkrge 
piior  mortgafi^es  and  taxes.  Under  the  mortgage,  testator  had  no  duty  to  perform, 
except  to  hold  the  title  in  trust  to  secure  the  notes.    Plaintiffs  never  found  a  pur- 
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chaser,  nor  united  in  a  request  for  testator  to  convey  to  any  one.    HfHd^  that  tes- 
tator^s  estate  was  not  UaSle  for  any  loss  from  depreciation  in  the  value  of  the 
land,  as  he  was  under  no  obligation  to  find  a  purohaser. 
5.  Samb. 

Plaintiffs  having  refused  to  accept  an  offer  for  the  land,  and  it  not  appearing  that 
it  could  at  any  time  have  been  sold  for  more,  or  that  they  would  consent  to  take 
less,  or  that  he  could  have  at  any  time  sold  it  for  more  than  it  was  sold  for,  which 
was  about  the  amount  of  his  equitable  lien  thereon,  they  were  not  injured  by  his 
failure  to  find  a  purchaser  before,  even  if  he  were  under  obligation  to  do  so. 
d.  Same— Advanoehents  to  Pat  Inoombbanobb. 

Though  testator's  son,  at  his  request,  purchased  a  prior  mortgage  on  the  prop- 
erty at  a  slight  discount,  the  testator  having  repaid  the  son  the  amount  of  the  mort- 
gage, less  the  discount,  and  offered  to  give  plaintiffs  the  benefit  of  the  discount  by 
their  repayment  of  the  amount  he  had  paid,  which  they  for  years  omitted  to  do, 
or  agree  to  do,  the  discount  should  not  be  deducted  on  settlement  of  testator's  ac- 
counts, as  he  was  luider  no  obligation  to  advance  the  money  to  discharge  the  prior 
mortgage. 
7.  Samb—Xntsrest  on  Advanoements. 

While  the  court^  in  ascertaining  the  amount  of  testator's  lien  on  the  property, 
allowed  an  excessive  rate  of  interest  on  some  Items,  yet,  as  the  amount  due  tes- 
tator by  computing  interest  at  the  proi>er  rate,  would  still  havebeen  more  than  the 
land  was  sold  for,  plaintiffs  were  not  injured  thereby. 

Appeal  from  superior  court,  Hartford  county ;  Phelps,  Judge. 

Action  by  Charles  E.  Babcock  and  Lydia  Babcock,  his  wife,  £wen  Mcln- 
tyre,  and  £.  E.  Marcy  and  wife,  against  William  D.  Hubbard,  executor  of 
the  will  of  B.  D  Hubbard,  deceased,  to  have  an  account  of  the  trusteeship 
of  testator  as  to  certain  property  of  which  plaintiffs  were  cestuia  que  trustenU 
Judgment  for  defendant,  and  plaintiffs  appeal. 

F  Chamberlain  and  E.  S,  White,  for  appellants.  A*  P.  Hyde  and  C.  E. 
Gross f  for  appellee. 

pABDBas,  J.  In  February,  1872,  Charles  E.  Babcock  and  his  wife,  Lydia, 
plaintiffs,  and  Eben  T.  Starr  and  his  wife,  Almira,  whose  interest  is  now  in 
Ewen  Mclntyre,  plaintiff,  claiming  that  one  George  H.  Pen  field  had  procured 
from  them,  by  fraudulent  representations,  a  conveyance  of  their  interest  in 
certain  valuable  real  estate  in  Hartford,  which,  upon  the  finding,  constituted 
their  entire  property,  employed  Richard  D.  Hubbiird,  of  the  firm  of  Waldo, 
Hubbard  So  Hyde,  as  an  attorney  at  law,  to  institute  and  conduct  such  legal 
proceedings  as  should  be  necessary  for  the  recovery  of  their  estate.  In  that 
month  he,  in  their  behalf,  brought  a  bill  in  equity  to  set  aside  the  conveyance. 
Immediately  thereafter  negotiations  for  an  adjustment  of  the  controversy  com- 
menced, and  the  son  of  George  H.  Penfield  made  proposals  for  the  purchase  of 
the  interests  of  all  owners  of  the  land,  including  the  complainants  in  that  bill. 
Thereupon  E.  E.  Marcy  and  liis  wife,  owners  of  a  part  thereof,  plaintiffs,  re- 
tained Mr.  Hubbard,  as  an  attorney  at  law,  to  protect  their  interests.  Tlie  title 
of  all  these  persons  to  the  land  was  by  devise  from  Dolly  Babcock.  Claims  ex- 
ceeding $20,000  in  amount  having  been  presented  against  her  estate,  it  had 
been  represented  insolvent.  Of  tliese  the  devisees  disputed  many.  At  their 
request  Mr.  Hubbard  spent  much  time  and  labor  in  resisting  those  which 
they  deemed  unjust,  and  in  bringing  the  estate  into  a  condition  for  division. 
As  the  outcome  of  these  labors  it  was  agreed  between  creditors,  heirs,  and 
devisees  that  the  estate  should  be  represented  by  the  sum  of  $50,000:  that 
the  debts  should  stand  at  $13,602.41;  the  balance  to  be  divided  among  the 
heirs  and  devisees  according  to  their  respective  rights.  These  last  agreed  to 
sell,  and  Charles  H.  Penfield  agreed  to  buy,  their  interests  in  the  land,  and 
secure  payment  by  a  mortgage  thereof,  with  other  property.  Mr.  Hubbard 
advised  the  grantors  to  require  fromtlie  grantee  a  separate  note  for  the  share 
of  each,  all  to  be  secured  by  one  mortgage  to  a  trustee,  to  hold  the  title  for 
the  equal  and  common  benefit  of  all,  that  there  might  be  no  opportunity  for 
priority  as  between  them.  The  grantors  requested  him,  and  he  consented, 
to  take  and  hold  the  title  as  trustee  for  such  purpose.    On  or  about  April  29t 
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1873,  C.  H.  Penfleld,  hating  receivM  a  deed  fr6m  thiD  heirs  and  devisees,  ex- 
ecuted and  deliyered  to  him  as  such  trustee  the  several  notes  required,  and 
secured  tiie  payment  thereof  bj  his  mortgage  deed  to  him,  as  trustee,  his  suc- 
cessors and  assigns,  of  an  undivided  three-fourtiis  interest  therein.  The 
terms  and  conditions  of  this  trust  were  not  expressed  in  the  deed;  neither 
was  any  written  declaration  of  the  trust  ever  made  or  asl^ed  for.  But  he  held 
the  notes  in  trust  for  the  persons  whose  interests  in  the  hind  they  represented. 
With  the  exception  of  E.  E.  Maicy  and  wife,  the  persons  for  whom  Mr.  Hub- 
bard was  counsel  were  unable  to  pay  him  otherwise  than  from  the  proceeds 
of  the  notes.  They  were  anxious  to  convert  their  interest  in  the  land  into 
money,  and  accepted  the  notes  because  of  their  belief  that  they  would  read- 
ily sell  in  the  market;  and  it  was  their  understanding  that  he  would  be  paid 
from  the  proceeds  of  such  sale.  The  notes  were  not  sold.  They  matured  in 
April,  1874,  but  remained  unpaid.  In  May  following,  Mr  Hubbard  com- 
menced proceedings  for  foreclosure.  In  September  following,  by  consent  of 
bis  clients,  lie  granted  an  extension  of  one  year  to  the  mortgagor  upon  pay- 
ment of  S5,000.  This  sum  he  paid  to  his  clients  pro  rata.  In  June,  1875, 
he  renewed  proceedings  for  foreclosure,  and  obtained  a  decree  in  October  fol- 
lowing, the  time  of  redemption  to  expire  in  February,  1876.  The  mortgagor 
not  redeeming,  the  title  then  became  absolute  in  Mr  Hubbard  as  such  trus- 
tee. Thereafter,  with  the  consent  of  his  clients,  he  agreed  to  sell  tlie  interest 
thus  acquired  by  him  to  the  mortgagor  upon  present  payment  of  $2,000.  the 
balance  in  installments.  Mr.  Hubbard  paid  the  $2,000  to  E.  E.  Marcy  in 
reduction  of  a  prior  mortgage  upon  the  property  in  his  favor,  diaries  H. 
Penfleld  made  no  further  payments.  In  September,  1876,  E.  E.  Marcy  com- 
menced proceedings  of  foreclosure  against  G.  H.  Penfield,  and  Mr.  Hubbard, 
trustee,  as  owners  of  an  undivided  three-fourths  tiiereof,  and  against  W. 
J.  Babcock  and  Catherine  S.,  his  wife,  and  Alfred  E.  Ely,  a  mortgagee,  as 
owners  of  the  remaining  fourth.  By  decree  of  court  the  debt  was  fixed  at 
$6,554,  and  the  third  Monday  in  May,  1877,  was  made  the  limit  for  redemp- 
tion. Mr.  Hubbard,  as  trustee,  had  no  funds  for  redemption;  the  Babcocks, 
plaintiffs,  had  none;  the  Starrs,  whose  interest  is  now  represented  by  the 
plaintiff  Mclntyre,  had  none.  In  January,  1877,  at  the  request  of  Mr.  Hub- 
bard, his  son,  the  defendant,  bought  the  Marcy  mortgage  at  a  discount  of 
$200,  and  took  an  assignment  thereof.  Mr.  Hubbard  at  once  gave  notice  of 
this  purchase  to  C.  E.  Babcock,  and  offered  the  mortgage  interest  to  him. 
He  also  asked  Mra.  Marcy  to  repay  her  proportion  of  this  sum,  and  made  to 
her  a  partial  statement,  omitting  interest  and  other  items.  Mi-s.  Marcy  asked 
for  a  complete  statement,  promising  to  pay  upon  presentation  thereof.  Mr. 
Hubbard  said  he  would  advise  her  as  soon  as  he  could  "get  mattera  into 
proper  shape  for  contribution.''  He  did  not  make  the  complete  statement. 
There  being  no  redemption  of  the  Marcy  mortgage,  the  title  vested  in  W  J>, 
Hubbard,  subject  to  a  prior  mortgage  to  the  state  of  Connecticut*  which  he 
subsequently  paid  from  his  own  funds. 

On  or  about  the  17th  of  September,  1878,  Catherine  S.  Babcock,  as  the 
owner  in  fee  of  one-fourth  interest  in  the  real  estate,  and  Wells  J  Babcock, 
as  tenant  therein  by  the  curtesy,  and  Alfred  E  Ely,  as  a  mor^agt>ti  thereof, 
brought  their  petition  to  the  superior  court  in  Hartford  county, showing  that 
they  had  never  been  served  with  notice  of  the  foreclosure  proceedings  insti- 
tuted by  E.  E.  Marcy,  an  i  asking  for  'eave  to  redeem.  During  the  pendency 
of  this  petition,  on  May  17,  1879,  Y  D.  Hubbard  conveyed  to  R.  D.  Hub- 
bard the  premises  included  in  the  Marcy  mortgage;  and  on  the  same  day  B. 
D.  Hubbard  gave  him  a  memorandum  check  for  $10^163.13,  on  which  check 
he  paid,  on  August  25,  1879,  $7,000,  and  the  balance  on  September  22, 1879, 
with  interest  at  the  rate  of  5  per  cent,  from  the  date  of  the  check.  B.  D.  Hub- 
bard thereupon  intervened  in  the  suit  commenced  by  Catherine  S.  Babcock 
and  others,  before  mentioned,  and  filed  a  cross-bill  thei*ein;  and  such  proceed* 
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ings  were  subsequently  had  that  the  court  passed  a  decree  allowing  the  peti* 
tioners  to  redeem  the  mortgage  originally  held  by  Marcy,  but  also  decreed 
that,  if  they  did  not  pay  to  B.  D.  Hubbard  the  sum  of  S3,706.14,  with  inter- 
est  from  the  2dth  day  of  May,  1879,  on  or  before  the  27th  day  of  July,  1879, 
they  and  each  of  them  should  be  barred  of  all  interest  in  the  premises. 
Neither  Catherine  S.  Babcock,  Wells  J  Babcock,  nor  Alfred  E.  Ely  have  ever 
paid  that  sum,  and  they  have  become  barrt»d  of  all  rights  in  the  premises,  and 
the  legal  title  thereto  became  vested  in  li.  D.  Hubbard  individually. 

It  is  found  that  it  was  the  understanding  between  the  plaintiffs  and  Mr. 
Hubbard  that  the  latter  should  be  paid  for  services  and  disbursements  from 
the  proceeds  of  the  property.  No  one  offered  to  pay  him  or  asked  for  a  state- 
ment of  his  account  before  Charles  E.  Habcock's  request  for  it  in  September. 

1880.  His  letter  contained  these  paragraphs:  "I  merely  want  the  amount 
due  against  the  estate,  including  your  bill.  It  will  be  necessary  for  me  to 
have  the  items.  I  feel  confident  of  making  arrangements-  that  will  be  satis- 
factory to  all."  Mr.  Hubbard  gave  it,  with  this  explanation:  *'The  interest 
items  in  the  account  are  left  blank,  also  the  items  for  my  personal  services  in 
raising  money  for  redemption  of  the  Marcy  mortgage,  payment  of  the  state 
mortgage,  taxes,  etc.,  and  for  managing  the  property.  These  can  be  adjusted 
hereafter,  upon  settlement  of  the  account."  C.  E.  Babcock  made  no  objection 
to  the  charges.  He  did  not  pay  them.  In  1875,  Mr.  Hubbard  instituted  pro- 
ceedings for  foreclosure,  in  order  to  obtain  possession  of  the  whole  premises; 
also  an  action  of  ejectment  against  C  H.  Penfield  in  the  name  of  £.  E.  Marcy, 
upon  his  mortgage;  and  had  judgment  upon  the  latter  at  the  expiration  of  the 
time  limited  for  the  redemption  of  the  former.    At  a  time  prior  to  October, 

1881.  the  plaintiffs,  with  Mr.  Hubbard's  consent,  placed  the  property  in  the 
hands  of  a  real-estate  agent  for  sale.  They  received  and  rejected  an  offer  of 
820,000.  In  that  month  Mclntyre  offered  to  pay  Mr.  Hubbard  $16,000  in 
full  for  his  fees  and  disbursements,  and  demanded  a  warranty  deed.  Mr. 
Hubbard  refused  to  execute  such  a  deed,  for  the  reason  that  there  was  or 
might  be  some  outstanding  interest  in  Starr,  or  in  his  grandchild,  but  offered 
to  execute  a  quitclaim  deed.  This  Mclntyre  refused  to  accept,  and  offered 
payment  and  security  against  any  possible  claim  upon  the  part  of  Starr  or  of 
his  grandchild.  Mr.  Hubbard  then  declined  to  make  conveyance,  claiming 
that  there  was  some  uncertainty  or  embari-assment  arising  from  the  interest 
of  some  other  party.  Mclntyre  abandoned  all  further  efforts  to  accomplish  a 
settlement.  In  1881,  '82,  and  '83,  C.  E.  Babcock  urged  Mr.  Hubbard  to  sell, 
and  close  the  trust.  In  1882,  Starr  refused  to  give  consent  to  a  sale,  giving 
as  his  reason  that  he  had  no  interest.  Babcock  urged  Mr.  Hubbard  to  sell, 
and  hold  the  Starr  portion  of  the  proceeds,  or  apply  to  the  court,  and  obtain 
authority  to  sell.  At  this  time  Mr.  Hubbard  refused  to  sell,  although  all 
othei-s  than  Starr  hnd  consented.  He  declined  to  sell  in  the  absence  of  con- 
sent from  all ;  but  repeatedly  offered  to  release  the  property  to  any  one  of  them 
upon  consent  of  the  others,  and  allow  them  to  sell  subject  to  his  claim.  He 
refused  to  sell  and  convey  without  such  assent,  because  he  could  not  obtain 
consent  either  from  Starr  or  his  grandchild.  At  the  time  of  the  sale  of  the 
property  the  disbursements  made  by  Mr.  Hubbard,  and  the  charges  for  his 
legal  services,  together  with  a  proper  compensation  for  his  services  as  trustee, 
amounted,  with  legal  interest,  to  more  than  tlie  price  received  by  the  defend- 
ant for  the  property.  During  the  year  prior  to  his  death,  Mr.  Hubbard  stated 
to  his  son,  W.  D.  Hubbard,  on  several  occasions,  that  the  property  was  abso- 
lutely and  unqualifiedly  his  own,  and  that  no  one  else  had  any  interest  in  it. 
After  March,  1883,  he  had  no  correspondence  with  any  of  the  parties  in  rela- 
tion to  the  property,  nor  did  he  see  any  of  them  in  respect  to  it.  Prior  to 
1883,  Mr.  Hubbard  at  all  times  considered  that  he  held  the  property  as  trus- 
tee, and  often  so  stated  in  his  letters  to  the  plaintiffs,  or  some  of  them,  and 
he  intended  to  manage  the  same  in  good  faith,  and  for  the  best  interests  of 
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the  plaintiffs,  and  did  so  taanage  the  same,  nnless  thd  facts  hereitib^dre  stated 
constitute  negligence.  After  his  death  the  plaintiffs  verbally  notified  his  ex- 
ecutor that  they  claimed  to  have  an  interest  in  the  property,  and  that  Mr. 
Hubbard  had  held  it  in  trust  for  them.  The  executor  denied  that  they  had 
any  right  or  interest  in  the  same,  and  assured  them  that  no  one  except  the  es- 
tate of  R.  D.  Hubbard  had  any  right  or  interest  therein.  Afterwards,  on  Au- 
gust 16  and  August  22,  1884,  the  executor,  in  an  answer  to  letters  received 
from  G.  E.  Babcock,  sent  to  him  the  following  letters: 

"Hartford,  Conn.,  August  16, 1884. 

"C  JB,  Babcock,  Esq, — Dear  SIr:  Your  favor  of  the  14th  inst.  received 
and  noted.  Mr.  Gross^  who  has  been  looking  up  the  title  for  me  to  the  prop- 
erty in  question,  finds,  he  told  me  yesterday,  that  the  property  is  absolutely 
and  unqualifiedly  ours,  and  has  so  been  passed  on  by  the  courts.  This  is  as 
my  father  told  me  some  time  before  his  death,  but  you  were  so  positive  it  was 
otherwise  that  I  had  Mr.  Gross  go  carefully  through  the  whole  matter  to  ver- 
ify my  remembrance.  If  yoii  heirs  could  come  up  here  at  once  with  the  cash, 
and  pay  principal  and  interest  due  the  estate,  I  am  not  sure  but  we  should  all 
be  glad  to  deed  you  the  property.  Mr.  Gross  assures  me  there  is  no  one  who 
has  the  slightest  legal  claim  to  the  property  except  the  estate  of  H.  D.  Hub- 
bard. Yours,  truly,     .      W.  D.  Hubbard,  Executor* " 

"Hartford,  Conn.,  August  22,  1884. 

**C.  E,  Babcock,  Esq, — Dear  Sir:  Yours  of  the  19th  received  and  noted. 
I  find  the  property  in  question  stands  us  in  at  least -^20,000,  without  adding 
any  extras  and  figuring  only  simple  interest.  I  wlU  be  pleased  to  sell  it  to 
you,  or  any  one  else,  for  that  price.  Offer  good  for  thirty  days  from  above 
date.  If  you  wish  it,  would  let  one-half  the  purchase  money  remain  on  moit- 
gage  on  tlie  property  at  six  per  cent.  If  you  cannot  or  do  not  care  to  raise 
that  amount  of  money,  let  us  drop  the  subject;  for  it  has  t^iken  more  of  my 
time  lool^ing  over  the  accounts  to  get  exactly  how  the  thing  stands  than  I  care 
to  spend  again,  if  you  do  not  mean  business. 

May  17,  79,  there  was  due  R.  D.  H.,  -  -    W0,506  35 

Interest  at  6  per  cent,  to  Kov.  17,  1884,^5 
years,  six  months,       -  •  -  .       3,466  00 

Taxes  paid  since  1879  ...  816  71 


Due  Waldo,  Hubbard  &  Hyde,  Sept.  1,  1880,    $  2,175  20 
Interest  at  6  per  cent,  from  Sept.  1, 1880,  to 
Nov.  17,  1884,  .  -  -  655  87 


814,789  06 


8  2.731  07 


Due  R.  D.  Hubbard  for  services  as  trustee  since  1873,— -11 
years,  at  8250,       -  •  -  -  -  -       2,750  00 


820,270  13 
**As  I  before  remarked,  I  have  not  put  in  a  good  many  items;  and,  when 
I  found  what  I  did  put  in  amounted  to  much  more  than  the  property  would 
bring,  I  did  not  figure  closely  at  all. 

"Yours,  truly,  W.  D.  Hubbard,  Executor." 

The  executor,  upon  his  father's  deaths  took  possession  of  the  land,  and 
thereafter  used  and  occupied  it  as  belonging  to  him  exclusively  as  executor, 
always  refused  to  admit  that  R.  D.  Hubbard  held  it  in  trust  at  the  time  of  his 
death,  and,  without  the  knowledge  of  the  plaintiffs  or  of  any  Of  them,  on  the 
1st  day  of  July,  1885,  sold  a  part  of  it  to  Trinity  College,  and  received  there- 
for 86,250,  and  on  August  14,  1885,  sold  the  balance)  of  the  land  to  Trinity 
College,  and  received  therefor  the  sum  of  811*750;  which  sums  were  the  then 
value  of  the  land.  Afterwards  the  executor,  in  November,  1885,  furnished 
an  account  to  the  plaintiffs'  attorneys  at  their  request. 
-  Upon^  the  foregoing  factsthe  plaintiffs  claimed:    (1);  That  in  this  action  no 
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par^^  of  the  bill  stated  to  be  dne  to  Waldo,  Habbard  &  Hyde,  amounting  to 
'  $681.14,  could  properly  be  allowed  the  defendant,  and  that  the  same,  and 
•470.20  charged  as  interest,  should  be  disallowed.  (2)  That  if  said  $631.14 
were  allowed,  no  interest  should  be  allowed  on  the  same  until  after  October, 
1880,  when  the  bill  was  rendered ;  and  the  item  $470.20  for  such  interest  should 
be  reduced  to  that  extent.  (8)  That  a  trustee  cannot  charge  his  trust-estate 
for  professional  services  of  himself  or  of  his  partners;  and  that  all  the  charges 
for  legal  services  in  the  bill  of  Waldo,  Hubbard  &  Hyde  against  B.  D.  Hub- 
bard, trustee,  should  be  disallowed.  (4)  That  for  the  legal  services  rendered 
by  Mr.  Hubbard  and  his  firm,  as  claimed  by  the  bill  of  the  firm  against  him 
as  trustee,  only  such  sum,  if  any,  should  be  allowed,  as  Mr.  Hubbard  would 
have  been  obliged  to  pay  had  he  employed,  upon  as  reasonable  terms  as  he 
could,  some  competent  attorney  outside  his  own  firm  to  perform  the  profes- 
sional services  necessary  in  the  suit.  (5)  That  as  against  the  Marcy  and  KiU 
bourn  interests,  no  interest  should  be  allowed  on  any  moneys  advanced  or  paid 
by  Mr.  Hubbard,  as  trustee  or  otherwise.  (6)  That  no  interest  should  be  al* 
lowed  on  any  of  the  bills  or  charges  of  Waldo,  Hubbard  &  Hyde  for  disburse- 
ments and  professional  services  until  after  October,  1880,  when  the  bill  for 
the  same  was  rendered,  and  that  the  item  $899.15  for  such  interest  should  be 
reduced  accordingly.  (7)  That  Mr.  Hubbard  was  guilty  of  such  negligence 
in  the  execution  of  the  trust,  and  in  neglecting,  when  requested  so  to  do,  to 
dispose  of  the  property,  and  close  the  trust,  that  his  estate  was  liable  to  ac- 
count to  the  plalntilTs  for  its  value — First,  as  of  March,  1882,  when  he  neg- 
lected to  sell;  and,  secondf  as  of  some  time  in  1888,  when,  as  appeared  by  his 
stHteraents  on  several  occasions  to  his  son,  he  had  determined  to  appropriate, 
and  had  appropriated,  the  trust  property  to  his  own  use.  (8)  That  the  de« 
fendant  was  liable  for  the  value  of  the  property  as  of  August  16, 1884,  when, 
upon  careful  examination  of  the  matter  and  under  advice  of  counsel,  he  as- 
serted his  sole  ownership  as  executor,  and  denied  all  rights  of  the  plaintiffs. 
(9)  That  of  the  item  of  $10,611.13,  claimed  to  have  been  paid  W.  D.  Hubbard, 
$200  and  Intereston  the  same  should  be  disallowed  on  account  of  the  discount 
at  which  the  Marcy  mortgage  was  bought,  and  that  this  item  should  be  further 
reduced  so  as  to  make  the  interest  on  the  various  sums  therein  included  at  the 
legal  rate,  instead  of  at  the  rate  of  7  per  cent.,  at  which  it  has  been  figured. 
But  the  court  overruled  all  of  the  claims  of  the  plaintiffs,  and  rendered  judg- 
ment for  the  defendant.  Upon  the  foregoing  facts  the  court  found  and  de- 
cided that  li.  D.  Hubbard  and  W  D.  Hubbard  always  held  the  property  in 
trust;  and  allowed  all  the  charges  in  the  defendant's  account  as  stated,  ex- 
cept the  item  of  $150  for  services  of  the  defendant;  and  also  ruled  that  the 
defendant  should  be  charged  with  interest  on  $6,250  from  July  1,  1885,  to 
August  17,  1885,  and  on  $11,750  from  August  14, 1885,  to  August  17,  1885. 
The  plaintiffs  appealed  for  the  reason,  substantially,  that  the  court  overruled 
the  foregoing  claims. 

Upon  the  facts,  from  the  commencement  to  the  close  of  the  transactions 
mentioned  in  the  record,  the  relation  of  Mr  Hubbard  to  such  of  the  plaintiffs 
as  were  parties  to  the  original  suit,  instituted  in  1872,  was  that  of  counsel  to 
client  in  proceedings  at  law.  They  believed  themselves  to  have  been  depri  ved 
of  all  property  belonging  to  them  by  the  fraudulent  act  of  another,  and  that 
the  wrong  could  only  be  redressed  by  the  judgment  of  a  court.  To  aid  them 
in  obtaining  this,  they  retained  him  as  counsel,  undoubtedly  because  of  their 
knowledge  of  his  ability  and  honesty.  They  stood  in  need  of,  and  intended 
to  secure,  the  services  of  an  advocate  to  regain  in  court  their  lost  property. 
They  were  not  looking  for  a  keeper  of  it  when  restored;  for  upon  restoration 
it  was  their  expectation  to  convert  it  forthwith  into  money,  pay  their  counsel, 
and  possess  the  balance  in  their  own  right.  But  they  were  unexpectedly  hin- 
dered in  their  effort  to  convert  real  estate  into  money,  and  were  forced  to  ao* 
cept  the  notes  of  the  purchaser.    There  were  several  of  these*  each  represent- 
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iDg  the  interest  of  one  of  many  owners,  all  to  be  secured  by  one  mortgage. 
For  the  purpose  of  preventing  any  one  of  these  payees  from  obtaining  or  claim- 
ing any  priority  as  between  themselves,  Mr.  Hubbard  suggested  that  the  mort- 
gage should  be  made  to  an  indifferent  person  as  trustee  for  the  equal  benefit 
of  all.  For  this  purpose  he  permitted  them  to  deposit  the  title  in  his  name, 
upon  a  naked  trust,  to  maintain  equality,  and  convey  upon  request.  It  is  not 
found  as  a  fact,  and  there  is  no  presumption  of  law  upon  the  finding,  that  the 
creation  of  this  trusteeship  in  form  was  intended  by  the  plaintiffs,  or  under- 
stood by  Mr.  Hubbard,  as  an  interruption  of  the  relation  of  counsel  and  client, 
if  there  should  be  further  occasion  for  professional  services  for  the  protection 
of  the  property;  only  an  incident  to  it;  a  temporary  device  in  aid  of  it.  The 
plaintiffs  were  all  of  legal  capacity.  The  deposit  of  their  title  was  a  voluntary 
act.  The  understanding  between  them  and  him ,  as  disclosed  by  the  attending 
acts  and  facts,  as  to  the  character  and  extent  of  this  trusteeship,  is  the  law  of 
its  being.  The  words  '*trust"  and  "trustee"  are  not,  of  legal  necessity,  of  un* 
varying  meaning  and  measure.  The  plaintiffs  could  by  agi*eement,  express 
or  implied,  put  such  limitation  upon  or  give  such  meaning  to  them  as  it  should 
please  them  to  do.  Doubtless,  when  they  deposited  the  title  they  hoped  that 
the  mortgagor  would  pay  the  notes  at  the  end  of  the  year»  and  that  there 
would  be  no  further  need  of  Mr.  Hubbard's  services.  But  it  was  not  certain 
that  the  notes  would  be  paid.  It  was  certain  that  there  was  a  mortgage  un- 
derlying their  own,  with  accumulating  interest.  They  knew  that  to  be  pos<» 
sible  which  came  to  pass,  namely,  that  some  one  would  be  compelled  to  go 
into  court  as  counsel  to  defend  the  property  from  the  prior  mortgage,  and 
to  enforce  their  own.  With  knowledge  and  in  approving  silence  they  accepted 
his  continued  services  as  counsel  in  court  in  saving  them  from  the  loss  of  the 
property;  and  this  without  any  attempt  to  substitute  another.  And  although 
the  legal  effect  of  his  permission  to  make  him  the  grantee,  as  trustee  in  the 
deed,  is  that  of  a  written  agreement  by  him  to  hold  the  title  for  the  sole  bene« 
fit  of  the  plaintiffs,  yet  when  the  question  to  be  determined  is  whether  he  shall 
be  allowed  compensation  for  services  as  counsel  in  legal  proceedings  previously 
commenced,  and  subsequently  continued  for  the  protection  of  the  estate,  the 
understanding  between  himself  and  them,  as  to  that  matter,  may  be  proven 
by  parol.  The  denial  of  compensation  is  a  rule  in  equity  for  the  protection 
of  those  not  in  a  condition  to  protect  themselves.  But  inasmuch  as  these 
plaintiffs  were  of  legal  capacity,  and  could  resume  the  title  at  will ;  as  they  had 
knowledge  that  the  fund  stood  in  need  of  a  defender  in  court;  that,  in  the  ab« 
sence  of  any  effort  on  their  part  to  provide  another,  Mr.  Hubbard  acted  in 
that  capacity  without  objection  from  them, — there  is  neither  need  nor  place  for 
the  rule.  If,  being  again  in  possession  of  their  title,  they  believed  themselves 
able  to  defend  it  thereafter  without  his  aid,  and  if,  as  they  now  assert,  their 
property  was  fourfold  the  value  of  his  equitable  lien  thereon,  justice  to  him, 
and  to  themselves  as  well,  required  them  to  terminate  the  existing  relation  of 
counsel  and  clients,  to  decline  thereafter  to  accept  his  professional  services  if 
offered,  procure  other  counsel  to  protect  the  propeity,  and  use  the  title  as  se- 
curity in  the  market  for  money  wherewith  to  discharge  their  equitable  obliga- 
tions to  him.  They  did  neither  of  these  things.  They  continued  to  accept 
service  and  detain  money  from  him. 

We  find  no  occasion  for  denying,  or  for  considering  even,  the  proposition 
that  a  trustee  cannot  receive  payment  from  the  cestui  que  trust  for  profep 
sional  services  in  defenseof  the  fund.  In  view  of  the  limitations  placed  upon 
this  trusteeship  by  the  plaintiffs  when  created  by  them,  such  rule  has  no  ap* 
plication.  And  as  Mr.  Hubbard  held  the  title  at  their  request,  and  for  their 
convenience,  upon  the  naked  trust  to  convey  at  their  command,  he  was  under 
no  additional  obligation  either  to  find  a  pinrchaser  at  a  price  satisfactory  to 
them,  or  to  take  the  initiative  in  inducing  them  to  join  in  permitting  him  to 
sell,  or  to  take  the  responsibility  of  selling  upon  the  request  of  a  part  only,  or 
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to  assume  any  risk  by  warranting  the  title.  No  other  obligation  was  upon 
him  than  to  release  to  them  the  title*  having  himself  placed  no  cloud  upon  it. 
He  could  perform  his  duty  by  conveying  upon  their  request.  Inasmuch  as 
they  voluntarily  deposited  the  title  with  him,  so  from  the  beginning  it  re- 
mained their  right,  and  within  their  power,  to  resume  it,  and  dispose  of  the 
property  at  their  pleasure.  If  at  any  time  they  had  any  reason  for  believing 
that  it  could  be  sold  for  a  price  acceptable  to  themselves,  it  was  within  their 
power,  and  was  their  duty,  to  unite  and  make  the  sale  and  request  conveyance 
by  him.  It  is  found  that  in  furtherance  of  that  right  he  repeatedly  offered  lo 
convey  to  such  purchaser  as  they  might  find,  subject  to  his  equitable  lien. 
But  upon  the  record  they  jieithepfoimd  such  purchaser,  nor  united  in  asking 
a  release  from  him  to  themselves.  If,  therefore,  any  loss  hrtd  resulted  from 
an  omission  to  sell,  it  would  have  fallen  upon  those  who  had  power  and  right 
to  sell,  coupled  with  the  obligation  to  protect  their  own  interests  by  so  doing. 
They  cannot  now  unite  and  make  his  estate  responsible  for  an  omission  to  sell 
at  the  times  named  in  the  reasons  for  appeal.  Moreover,  on  some  day  prior 
to  October,  1881,  the  plaintiffs  could  have  sold  the  property  for  $20,000. 
Tht^re  is  no  finding  that  on  any  previous  day  they  could  have  obtained  more. 
Therefore  no  loss  is  proven  to  have  resulted  from  holding  it  until  that  time. 
There  is  no  finding  that  on  any  subsequent  day  Mr.  Hubbard  had  their  con- 
sent to  sell  it  for  less;  no  finding  that  on  any  subsequent  day  be  could  have 
sold  it  for  a  greater  sum  than  was  obtained  for  it  by  the  defendant;  no  find- 
ing that  he  could  have  sold  it  for  a  sum  greater  than  the  amount  of  his  equi- 
table lien.    Tlierefore  no  loss  to  the  plaintiffs  is  proven. 

Mrs.  Marcy  had  notice  that  he  had  been  oompelled  to  protect  her  interest 
in  the  estate  by  the  advancement  of  money.  She  had  a  partial  statement  as 
to  the  amount.  If  she  desired  to  stop  the  accumulation  of  interest  on  that 
portion  of  which  she  had  knowledge,  the  obligation  was  upon  her  to  repay  it. 
The  fact  that  she  would  remain  indebted  for  the  unknown  portion  is  no  legal 
justification  for  withholding  payment  of  the  known  portion. 

In  December,  1871 ,  C.  E.  Babcock  and  wife,  and  Eben  T.  Starr  and  wife, 
(the  interest  of  the  latter  being  now  represented  by  E.  Mclntyre,)  retained 
Mr.  Hubbard,  and  the  firm  of  which  he  was  a  member,  to  institute  the  orig- 
inal suit  for  the  recotvery  of  the  property.  It  is  found  that  at  some  stage  of 
the  proceedings  the  parties  came  to  an  understanding  with  him  that  his  fees 
and  disbursements  should  be  paid  from  the  proceeds  of  the  notes  when  col- 
lected. This  understanding,  whenever  made,  covered  the  entire  duration  of 
service.  Therefore,  in  addition  to  such  lien  as  he  might  have  had  by  law, 
there  was  one  by  agreement  which  covered  his  professional  charges.  The  ac- 
ceptance of  the  title  by  him  for  the  pui*poses  specified  did  not,  as  a  matter  of 
legal  necessity,  affect  these  liens.  It  did  not  break  the  continuity  of  service 
or  disbursement;  did  not  distinguish  those  which  preceded  from  those  which 
followed  such  acceptance.  The  accounting  is  to  proceed  precisely  as  it  would 
have  done  if  the  title  had  been  deposited  with  some  person  other  than  Mr. 
Hubbard. 

The  court  has  found  that  he,  and  his  executor  since  his  death,  received  from 
the  property  320,085.77;  and  expended  in  services  and  money  thereupon 
$20,340,  in  round  numbers.  An  item  in  this  last  amount  is  charged  by  Mr. 
Hubbard,  in  the  name  of  his  firm,  Waldo,  Hubbard  &  Hyde,  against  tlie  per- 
sons for  whom  he  held  the  property,  for  services  prior  to  the  date  of  the  deed. 
Under  the  agreement,  he,  if  living,  as  a  member  of  that  firm,  might  have  pre- 
sented that  account  in  its  name  and  for  its  use,  and  the  allowance  thereof 
upon  such  presentation  would  have  barred  the  firm  from  a  second  presenta- 
tion against  any  individual  interested  in  the  property.  In  this  proceeding  the 
plaintiffs  are  entitled  to  nothing  from  the  defendant  executor  which  they 
could  not  have  demanded  and  received  from  the  testator  upon  a  similar  state- 
ment ot  the  account.    From  the  latter  they  could  not  have  demanded  either 
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a  reconveyance  of  the  property,  or  payment  for  its  value,  or  damaged,  until 
payment  for  the  services  of  the  firm  through  him,  as  well  as  for  the  disburse- 
ments by  him  individually. 

So  far  forth  as  the  allowance  of  interest  is  concerned,  it  is  found,  as  has 
been  said,  that  the  plaintiffs,  with  the  exception  of  E.  E.  Marcy  and  wife, 
were  poor  and  unable  to  pay  Mr.  Hubbard  for  his  services  and  disbursements, 
and  were  compelled  to  ask  him  to  look  to  the  proceeds  of  tlie  property  when  re- 
covered and  converted  into  money;  that  he  acceded  to  this;  and  that  such  there- 
after was  the  understanding  between  them.  The  institution  of  a  trust  of  the 
character  of  the  one  before  us  did  not  of  legal  necessity  affect  that  understand- 
ing. There  is  no  finding  that  the  parties  terminated  it;  none  that  the  plaintiffs 
ever  offered  to  pay  him.  Therefore  he  was  relieved  by  them  from  any  obli- 
gation to  demand  payment  as  a  prerequisite  to  interest.  The  debtor's  request 
for  delay  is  the  legal  equivalent  of  presentment,  and  interest  rightfully  ac- 
crued while  they  asked  indulgence..  Moreover,  Mr.  Hubbard  stated  in  writ- 
ing to  C.  E.  Babcock,  in  October,  1880,  that  the  interest  items  in  an  account 
then  stated  were  left  blank  for  adjustment  upon  settlement;  to  which  no  ob- 
jection was  then  made. 

On  December  23.  1876,  W.  D.  Hubbard,  the  defendant,  at  his  father's  re- 
quest, purchased  the  Marcy  mortgage  upon  the  land  in  question,  paying  there- 
for $6,600.06;  in  July,  1887,  he  paid  for  taxes  SI,  167. 12;  on  the  prior  mort- 
gage to  the  state,  S822;  for  advertisements,  $17.25;  and  on  September  10, 
1884,  a  tax  of  $176.80.  On  May  17.  1879,  R.  D.  Hubbard  repaid  him  these 
sums,  with  interest  at  the  rate  of  7  per  cent.,  and  this  payment  of  interest  is 
made  a  charge  by  the  defendant  in  stating  the  disbursements  of  R.  D.  Hub- 
bard for  the  property.  It  is  objected  that  this  rate  of  interest  is  in  excess  of 
the  legal  rate.  The' statute  reducing  the  rate  from  7  to  6  per  cent,  waa  ap- 
proved on  March  23, 1^77,  and  went  into  effect  on  the  1st  day  of  June  of  thf»t 
year.  It  is  true,  therefore,  that  during  the  largest  portion  of  the  time  the 
legal  rate  was  6  per  c^nt.  But  inasmuch  as  it  is  the  finding  of  the  court,  in 
express  terms,  that  Mr.  Hubbard's  charges  against  the' property,  with  legal 
interest,  exceed  the  receipts  therefrom,  we  must  understand  that,  after  re-« 
ducing  the  rate  from  7  to  6  per  cent.,  there  yet  remains  &  balance  in  his  favor. 
Therefore  the  allowance  of  the  excess  over  6  per  cent,  worked  no  injury  to  the 
plaintiffs. 

Inasmuch  as  the  relation  of  Mr.  Hubbard  to  the  plaintiffs  was  continuously 
that  of  counsel  to  client,  in  the  absence  of  a  limiting  agreement  they  are  un- 
der obligation  to  pay  such  fees  for  his  services  as  he  usually  received;  such 
as  are  commensurate  with  the  legal  learning  and  ability  which  they  knew 
him  to  possess;  and  which,  upon  their  request,  he  used  for  the  protection  of 
their  rights.  The  finding  is  that  he  was  obliged  to  give  a  great  amount  of 
time  to  the  examination  of  the  claims  against  the  estate  of  Dolly  Babcock,  and 
that  there  were  numerous  and  lengthy  consultations  between  him  and  his 
clients  in  effecting  the  negotiations  with  George  H.  Penfield.  It  is  also  found 
that  *Hhe  various  charges  for  services  in  these  suits  are  mostly  for  services 
rendered  by  R.  D.  Hubbard;  the  accounts  charged  by  him  are  fair  and  reason- 
able, and  no  larger  than  he  charged  and  received  in  other  cases,  butarelaiger 
than  necessary  services  by  other  competent  attorneys  would  have  cost."  This 
finding  must  close  discussion  upon  that  point. 

Assuming  the  purchase  of  the  Marcy  mortgage  at  a  discount  of  $<200  to 
have  been  made  by  Mr.  Hubbard  himself,  the  plaintiffs  would  not  now  have 
any  cause  of  complaint  if  he,  living,  should  retain  the  amount  of  the  discount. 
He  was  under  no  obligation  to  protect  the  property  by  advancing  money  for  a 
prior  mortgage.  He  was  a  stranger  to  it,  and,  so  far  forth  as  it  was  concerned, 
to  them.  He  met  all  moral,  and  therefore  all  legal  and  professional,  obliga- 
tions to  them  in  that  matter,  when  he  informed  them  of  what  had  been  done, 
and  that,  if  they  would  repay  the  money  advanced,  the  advantages  resulting 
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from  the  purchase  should  be  to  them.  Daring  several  years  they  omitted  to 
avail  themselves  of  his  offer.  It  is  now  too  late  to  enforce  it  against  hisex* 
ecutor.  There  is  no  error  in  the  judgment  complained  of.  The  other  judges 
concurred. 


(16  R.  I.  318) 

Town  of  Middletown  v.  Newport  Hospital. 

{Supreme  Court  of  Rhode  Island.    September  25, 1888.) 

L  EASvmKTs— Bond  to  Bbcurb— Equity— Rbtormation  of  Xxhtbdmsnt. 

Where  a  town  votes  to  sell  a  beach  in  case  tlte  purchaser  wiU  allow  such  privileges 
as  shall  be  thought  necessary  for  the  service  of  the  town,  by  a  committee  to  be 
chosen  by  it,  the  privileges  to  be  reserved  by  bond  to  be  recorded  with  tlia  deed,  a 
bond  taken  to  the  town  treasurer  to  secure  the  privileges,  and  approved  by  the  town, 
must  be  deemed  a  compliance  with  the  vote,  and  cannot  be  so  reformed  in  equity  as 
to  make  it  a  reoonveyanoe  of  the  privileges. 
2.  Same^Mutual  Mistaxs. 

The  bond  having  been  acquiesced  in  for  more  than  130  years,  It  cannot  be  said 
that  there  was  sucn  a  mutual  mistake  as  to  its  terms  as  gives  aoDurtof  equity  juris- 
diction to  reform  it. 
J.  Same— CovENAKTS— RuNxiNo  with  the  Land. 

The  treasurer,  and  not  the  town,  beluff  the  obligee  In  the  bond  at  law,  there  can 
be  no  technical  covenant  running  with  the  land  In  favor  of  thelown,  and  no  relief 
on  the  bond  as  such  covenant,  even  in  equity. 
L  Same. 

Privity  between  the  grantor  and  grantee  of  an  estate  in  fee-simple  being  abolished 
by  the  statute  of  quia  emptprea,  no  covenant  running  with  the  land  can  exist  be- 
tween them. 
Same— CJovbnants— Specific  Performance. 

Under  the  condition  of  the  bond  to  ** grant  and  allow**  certain  privileges  to  the 
Inhabitants  of  the  town  forever,  merely  a  perpetual  license  was  guarantied,  the 
word  "^ grant**  not  being  used  in  its  technical  sense,  and  no  remedy  in  the  nature  of 
a  specific  perf ormanoe  can  be  given. 

6.  Same— Covenants— Enforcement— By  Injunction. 

The  obligations  in  the  bond  requiring  the  performance  of  no  active  duty,  though 
ineffectual  at  law  and  in  equitv  as  a  technical  covenant  in  favor  of  the  town,  run- 
ning with  the  land, 'will  be  enforced  by  injunction. 

7.  bAME— Laches. 

The  bond  requiring  continuous  performance,  and  being  unbroken  until  shortly  be- 
fore the  suit,  the  town  is  gulltv  of  no  laches  by  the  mere  lapse  of  a  arreat  length  of 
time,  nor  by  change  of  ownership  of  the  beach,  the  purchasers  taking  with  notice. 

8.  Same— Bond— Penalty— Election. 

The  bond,  being  conditioned  to  allow  the  inhabitants  certain  privileges,  was  merely 
a  security  for  the  due  performance  of  the  obUgatJk)DB,  and  the  purchaser  cannot 
elect  to  refuse  performance  and  incur  the  penalty. 

9.  Same— Bona  Fide  Purchasers— Constructive  Notice. 

The  bond  having  been  taken  in  pursuance  of  the  vote  to  sell  the  beach,  and  re- 
corded with  the  deed,  binding  the  purchaser  to  allow  the  inhabitants  of  the  town 
certain  privileges,  subsequent  purchasers  took  with  notice.^ 

10.  Same— Refuqnant  Conditions. 

The  bond,  being  conditioned  that  the  purchaser  allow  the  inhabitants  of  the  town 
to  take  and  carry  away  sand  and  gravel,  confers  a  right  to  take  for  use  only  in  the 
town,  and  consequentlv  not  a  right  without  stint,  and  cannot  be  said  to  be  repug- 
nant to  the  grant,  on  tne  ground  that  the  inhabitants  may  in  time  destroy  the  bea(£. 

11.  Same— Enforcement— Parties. 

The  town  may  sue  in  equity  to  enforce  the  bond,  though  it  was  taken  in  the  name 
of  its  treasurer. 

Bill  in  equity.    Heard  on  bill,  answer,  and  proofs. 

Bill  by  the  town  of  Middletown  against  the  Newport  Hospital  to  enforce 
certain  privileges  in  Sachuest  Beach. 

^One  claiming  title  to  lands  is  chargeable  with  notice  of  every  matter  affecting  the 
estate  which  appears  on  the  face  of  any  deed  forming  an  essential  link  in  the  <^ain  of 
instruments  through  which  he  derives  his  title,  and  also  with  notice  of  whatever  mat- 
ters he  would  have  learned  by  any  inquiry  which  the  recitals  in  those  instruments 
made  it  his  duty  to  pursue.  RoU  v.  Rea,  (N.  J.)  12  AtL  Rep.  905.  Bee,  also,  note,  Id. ; 
Batterfleld  t.  MiUone,  85  Fed.  Rep.  44&. 
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Arnold  Green  and  Samuel  S,  Htmey^  fot  complainant  WfUiam  P.  Sktf* 
field  and  Francis  B.  Fedkham^  for  defendant. 

DuBFEB,  C.  J«  The  subject  of  this  controversy  is  a  claim  of  right  on  the 
part  of  the  complainant,  the  town  of  Middletown,  for  itself  or  its  inhabitants, 
to  enjoy  certain  liberties  and  privileges  in  **Sachaest Beach,"  so-called,  being 
a  tract  of  land  lying  in  said  town,  containing  about  80  acres,  now  in  the  pos- 
session of  the  defendant,  the  Newport  Hospital,  under  a  claim  of  al)solute 
ownership  in  fee-simple.  The  case  set  forth  in  the  bill  may  be  briefly  stated 
as  follows,  to-wit:  The  title  to  Sachuest  Beach  was  formerly  in  the  town 
under  a  vote  of  "the  proprietors,**  passed  February  26,  1744,*  whereby  the 
proprietory  unanimously  agreed  to  relinquish  to  the  town  "all  their  rights  and 
title  in  the  common  land  lying  on  Sachuest  Beach,  to  be  by  the  said  town  man- 
aged from  time  to  time  forever  hereafter,  as  an  estate  beiongiug  to  said  town,  '* 
the  town  having  accepted  the  grant  by  vote.  May  8,  1746.*  On  the  16th 
April,  1746,1  the  town  voted  to  sell  the  beach  for  £200  to  Jonathan  Easton, 
"in  case  he  will  allow  all  such  privileges  as  shall  be  thought  necessary  for 
the  service. of  the  town  by  a  committee  hereafter  chosen.*'  The  town  by 
the  same  vote  appointed  certain  persons  named  as  a  committee,  they,  or  the 
major  part  of  them,  to  sell  the  beach,  and,  in  case  of  sale,  "to  reserve  the 
privileges  by  bond  to  be  recorded  with  the  deed,*'  the  money  to  be  put  in  the 
town  treasury,  the  t6wn  derk  to  give  the  deed,  and  the  committee  to  make 
report  of  their  doing  to  the  next  town  meeting.  The  sale  was  effected,  a  deed 
given,  and  bond  taken.  The  deed,  premising  the  vote  of  the  town,  was  made 
by  Edward  Easton,  town  clerk,  under  the  signature  and  seal  of  Edward  Easton, 
town  derk.  In  a  former  cause  the  suflaciency  of  the  execution  was  questioned ; 
but  for  the  purposes  of  this  suit  it  must  be  assumed,  since  the  complainant 
cannot  consistently,  at  the  same  time,  claim  under  the  bond  and  repudiate  the 
deed.  The  deed,  which  is  a  deed  poll,  purports  to  convey  the  beach  to  Jon- 
athan Easton,  his  heirs  and  assigns,  absolutely,  with  unlimited  warranty  of 
title,  without  any  express  mention  of  the  bond.  The  bond  given  by  Jonathan 
Easton,  grantee  under  the  deed,  to  Thomas  Gould,  treasurer  of  the  town  of 
Middletown,  bears  date  of  the  same  day  as  the  deed,  to-wit.  May  19,  1746,^ 
and  purports  to  bind  said  Jonathan  Easton,  his  heirs,  executors,  and  ad- 
ministrators, to  pay  to  said  Gould,  in  his  capacity  of  treasurer,  or  to  his 
successors  in  office,  the  sum  of  £2,000,  cuiTent  money  of  the  colony,  old 
tenor,  subject  to  a  condition,  however,  by  virtue  of  which  it  is  to  be  void  if 
the  obligor,  his  heirs,  executors,  administrators,  and  assigns,  do  and  shall 
'^ grant  and  allow,*'  unto  the  inhabitants  of  the  town  forever,  the  liberties  and 
pi'i vileges  specified  in  said  condition ;  the  same  being  a  liberty  on  the  part  of 
the  inhabitants  to  go  to  and  from  said  beach,  on  foot  or  horseback,  likewise 
with  carts  and  teams,  to  fetch  and  carry  away  sand,  seaweed,  and  shells,  and 
all  such  drift-stuff  as  any  of  them  may  take  up  in  the  surf,  or  under  high- 
water  mark,  together  with  the  liberty  of  laying  sea  weed  and  shells  in  heaps 
for  the  purpose  of  carrying  them  away  at  their  convenience,  and  incidental 
rights  or  liberties  of  access, — all  of  the  same  being  also  the  liberties  and  priv- 
ileges involved  in  this  suit.  The  bond  contains  a  recital  of  the  vote  of  the 
town,  and  of  the  conveyance  of  the  beach  by  Edward  Easton,  town  derk. 
The  deed  and  bond  were  both  acknowledged  and  recorded.  On  the  death  of 
Jonathan  Easton  all  his  realty,  including  the  beach,  passed  by  devise  to  his 
son  Nicholas,  who  died  intestate  ^..  n.  1812.  Subsequently,  whatever  title 
to  the  beach  passed  by  devise  to  s.  d  Nicholas  became  vested  in  the  late  John 
Alfred  Hazard,  a  descendant  of  sa  d  Nicholas,  who  at  his  death,  A.  D.  1880, 
devised  it  to  the  defendant.  The  bill  sets  forth  that  the  beach  came  to  said 
Hazard  "by  testamentary  provisions  by  the  heirs  of  Nicholas,  and  by  deeds  of 
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conveyance  between  them  and  by  partition  between  them.**  The  answer  sets 
up  that  eleven  twenty-thirds  of  the  beach  came  not  directly  from  the  heirs, 
but  through  &ona  ^de  purchasers  without  notice.  The  bill  also  shows  that 
from  May  19, 1746,  the  day  the  deed  and  bond  were  executed,  to  the  year  1877, 
a  period  of  130  years,  the  Inhabitants  of  the  complainant  town  have  exercised 
and  enjoyed  the  liberties  and  privileges  freely  and  without  molestsition;  but 
that  in  1877  said  Hazard,  pretending  that  the  bond  was  void,  brought  certain 
suits  in  trespass  against  some  of  the  inhabitants  for  ^'asporting  seaweed  and 
sand  from  the  said  beach,"  and  that  since  his  death  the  defendant,  making 
the  same  pretenses,  has  brought  like  suits,  and  threatens  to  bring  suits,  against 
any  person  resident  in  Middletown  who  takes  sand  and  seaweed  from  said 
beach.  The  specific  prayer  for  relief  is  that  the  bond  may  be  refonned  so  as 
to  answer  the  plain  intentions  of  the  parties  thereto,  and  the  provisions  of  the 
vote  of  April,  1746;  that  the  beach  may,  in  the  possession  of  the  defendant 
and  its  successors  and  assigns,  be  made  subject  to  all  the  liberties  and  priv- 
ileges specified  in  the  bond,  and  that  the  same  may  be  decreed  to  belong  to 
and  to  be  vested  in  the  town  of  Middletown,  pursuant  to  the  vote  of  April  16, 
1746;  and  that  the  defendant,  its  successors  and  assigns,  may  hold  said  beach 
subject  to  said  liberties  and  privileges,  decreed  to  belong  to  and  to  be  vested 
in  the  complainant,  the  town  of  Middletown.  The  bill  also  contains  a  prayer 
for  general  relief. 

The  bill  does  not  set  forth,  and  the  brief  of  the  complainant's  counsel  does 
not  indicate,  the  changes  which  the  complainant  supposes  are  necessary  to 
bring  the  bond  into  correspondence  with  the  intention  of  the  parties  and  the 
provisions  of  the  vote.  We  presume  that  to-day  under  a  similar  vote,  the 
bond  would  be  taken  directly  to  the  town  itself;  but  the  vote  did  not  ex- 
pressly provide  that  the  bond  should  be  so  taken,  and  we  see  no  reason  to 
doubt  that  it  was  taken  to  the  town  treasurer  advisedly^  as  the  proper  mode 
of  taking  it.  The  vote,  construed  literally,  seems  to  import  that  the  privi- 
leges were  to  be  secured  for  the  town  instead  of  the  inhabitants;  but,  consid- 
ering what  small  use  the  town  as  such  could  have  for  privileges  in  Sachuest 
Beach,  we  have  little  doubt  that  the  contemporaneous  construction  was  the 
correct  one.  If  we  look  to  the  prayer  of  the  bill  to  learn  what  changes  in  the 
bond  are  desired,  we  infer,  though  we  find  no  specification,  that  the  com- 
plainant desires  to  have  the  bond  so  altered  that  it  will  become  operative  as  a 
grant  to  the  town,  vesting  in  the  town  the  privileges  mentioned  for  the  use 
of  the  inhabitants.  We  know  of  no  mode  in  which  this  could  be  effected 
without  making  the  bond  more,  or  something  else,  than  a  bond,  by  adding  to 
or  embodying  in  it  a  reconveyance;  and  the  vote  of  the  town  does  not  indi- 
cate to  our  minds  an  intent  to  have  the  privileges  reconveyed,  but  only  to 
have  them  allowed,  and  reversed  by  bond,  meaning  secured  by  bond.  The 
vote  was  so  construed  by  the  committee,  and,  for  anything  that  appears, 
their  construction  was  approved  by  the  town.  Indeed,  it  would  have  been  an 
extraordinary  thing  for  the  town  to  require  Jonathan  Easton  to  reconvey  the 
privileges,  and,  at  the  same  time,  to  secure  their  peaceful  enjoyment  under  a 
heavy  penalty. 

But,  moreover,  the  only  ground  on  which  a  court  of  equity  is  authorized  to 
reform  a  deed  or  contract  is  that,  by  reason  of  some  mutual  mistake,  it  is  dif- 
ferent from  what  the  parties  intended  to  have  it.  In  this  case  no  such  mis- 
take is  alleged.  The  bond,  for  anything  that  appears,  was  drawn  precisely  as 
the  parties  intended  to  liave  it  drawn.  It  appears  from  the  bill  that  for  more 
than  130  years  it  completely  answered  the  purposes  for  which  it  was  taken, 
and,  if  it  has  become  less  effectual  now,  this  does  not  show  that  it  was  not 
originally  drawn  according  to  the  intent  of  the  parties,  but  only  that  the  town 
or  its  committee  misconceived  its  efficiency.  Courts  of  equity  have  no  juris- 
diction to  reform  contracts  on  account  of  such  misconceptions.  Indeed,  after 
the  lapse  of  so  long  a  time  without  dissent,  and  especially  after  changes  of 
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title  by  purchasers  without  any  notice  of  dissatisfaction  with  the  bond,  the 
court  would  be  slow  to  reform  it.  even  upon  such  a  showing  as,  if  reasonably 
made,  would  have  been  satisfactory.  We  may  add  that  we  do  not  appear  to 
have  the  necessary  parties  before  us,  the  heirs  of  the  obligor  being  as  neces- 
sary as  the  defendant,  if  the  bond  were  to  be  reformed. 

The  complainant,  if  entitled  toany  relief  in  equtty.can  have  it  only  under  the 
prayer  for  general  relief,  and  under  the  bond  as  it  exists.  The  counsel  for  the 
defendant  argues  that  the  bond  cannot  be  treated  either  as  a  condition  of  the 
grant  or  as  a  reservation  out  of  it.  We  think  his  argument  is  sound  In- 
deed, we  do  not  understand  that  the  complainant  makes  any  contest  on  either 
point.  He  also  contends  that  the  bond  is  not  a  covenant  running  with  the 
land.  We  think  he  is  right  in  this  contention.  It  has  been  decided  in  Eng*- 
land  that  the  grantee  of  an  estate  in  fee-simple  cannot  change  the  estate  by 
covenant  running  with  it,  since  such  a  covenant  can  exist  only  when  there  is 
some  privity  of  title  or  tenure  between  the  covenantor  and  covenantee,  and 
since  the  old  statute  of  18  Edw.  1  c.  1,  called  the  statute  of  ''Quia  Emptores,** 
passed  in  A.  D.  1290,  no  such  privity  exists  between  the  grantor  and  grantee 
of  an  estate  in  fee-simple.  Spencer^ a  Case,  5  Coke,  16;  1  Smith,  Lead.  Gas. 
157,  and  notes;  Randall  v.  Righy,  4  Mees.  &  W.  130;  Inhabitants  of  Plym- 
outh V.  Carver,  16  Pick.  183.  In  the  case  at  bar  there  was  no  privity,  even 
If  we  were  to  suppose  that  the  statute  of  quia  emptores  is  not  a  part  of  our 
law;  for,  considering  the  bond  as  a  covenant,  the  obligee  must  be  considered 
to  be  the  covenantee,  and  the  obligee  here  was  Thomas  Gould,  an  entire 
stranger  to  the  estate.  The  complainant  cannot  be  regarded  as  the  obligee  at 
law,  however  it  may  be  regarded  in  equity;  and  a  covenant  cannot  run  with 
the  land,  in  the  technical  meaning  of  the  word,  unless  it  can  run  with  it  at 
law. 

The  bond  is,  in  our  opinion,  simply  the  peraonal  contract  or  obligation  of 
the  obligor,  and  must  be  dealt  with  accordingly.  In  equity  the  remedy  on  it, 
if  any,  must  be  in  the  nature  of  a  remedy  by  specific  performance,  either  pos- 
itively, by  decree  to  perform,  or  negatively,  by  injunction  to  refrain  from  vio- 
lating. The  bill  does  not  make  a  ciise  for  specific  performance  in  the  first 
form;  for  though  the  condition  of  the  bond  was  that  the  obligor,  his  heir^  and 
assigns,  should  "grant  and  allow"  the  privileges  to  the  inhabitants  forever, 
we  think  it  is  evident  that  the  word  "grant**  was  not  used  technically  to  sig- 
nify a  conveyance  to  be  subsequently  executed  by  the  obligor,  but  popularly, 
to  signify  a  continuous  exercise  of  concession  and  allowance;  or,  in  other 
words,  a  perpetual  license,  guarantied  by  the  penalty,  under  which  the  inhab- 
itants were  to  exercise  and  enjoy  the  liberties  and  privileges  mentioned. 

The  question  is,  can  the  court  grant  relief  by  injunction?  It  is  settled  that 
a  contract  can  be  enforced  by  injunction  when  that  is  an  appropriate  remedy; 
and  it  is  also  settled  that  contracts  concerning  real  estate,  creating  or  securing 
a  charge  or  restriction  upon  it,  can  be  so  enforced,  not  only  between  the  im- 
mediate parties,  but  also  against  their  heirs,  devisees,  voluntary  grantees,  and 
their  vendees  with  notice,  even  when  the  contracts  are  not  technically  cove- 
nants running  with  the  land.  3  Pom.  Eq.  Jur.  §§  1341,  1342.  "The  lan- 
guage of  courts  and  of  judges,'*  say  the  court  in  Trustees  v.  Lynch,  70  N".  Y 
440,  450,  "has  been  very  uniform  and  very  decided  ♦  *  ♦  that  whoever 
purchases  lands  upon  which  the  owner  has  imposed  an  easement  of  any  kind, 
or  created  a  charge  which  would  be  enforced  in  equity  against  him,  takes  the 
title  subject  to  all  easements,  equities,  and  charges,  however  created,  of  which 
he  has  notice. "  The  defendant  cites  to  the  contrary  the  cases  Keppell  v.  Bailey, 
2Mylne  &K.  517,  and  Brewery.  Marshall,  18  N.  J.  Eq.  337, 19  K.  J.  Eq.  537. 
I^n  Keppell  Y.Bailey  the  owners  of  some  iron- works  had  joined  with  some  other 
persons  in  forming  a  joint-stock  company  to  construct  a  railway,  for  the  pur- 
pose of  connecting  a  lime-quarry  with  the  iron- works  and  with  other  works, 
and  with  a  canal;  and  in  the  pfnrtnership  deed  of  the  railway  compaay  there 
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was  a  corenant  by  the  owners  of  the  iron.works»  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns,  with  the  other  shareholdBrs,  to  pro- 
cure all  the  limestone  used  in  the  iron-works  from  the  Lime-quarry,  and  to 
convey  all  the  limestone,  and  also  all  the  iron-stone,  from  their  mines,  to 
their  works  along  the  railway,  and  to  pay  a  fixed  toll;  and  it  was  held  by 
Lord  Brougham  that  this  covenant  did  not  run  with  the  land,  and  was  not 
binding  at  law  upon  a  person  who  had  purchased  the  iron- works,  and  he  was 
not  bound  in  equity  by  reason  of  his  havlag  purchased  with  notice  of  the 
covenant.  This  decision,  however,  so  far  as  it  holds  that  a  purchaser  with 
notice  is  not  bound  in  equity,  where  at  least  the  covenants  are  restrictive  sim- 
ply, \\2A  been  overruled.  In  Luker  v.  Dennis,  7  Ch.  Div.  227, 236,  the  court, 
speaking  of  it,  say:  "I  think  it  cannot  be  reconciled  with  the  more  reoent 
cases,  and  it  is  more  straightforward  to  say  this  than  to  attempt  to  draw  re- 
fined distinctions.  I  think,  therefore,  that  I  am  bound  to  give  effect  to  the 
equitable  doctrine  of  notice,  notwithstanding  Keppell  v.  Bailey."  In  Tulk 
V.  Moxhay,  2  Phil.  Ch.  774,  the  doctrine  enounced  was:  "A  covenant  be- 
tween vendor  and  purchaser,  on  the  sale  of  land,  that  the  purchaser  and  his 
assigns  shall  use  or  abstain  from  using  the  land  in  a  particular  way,  will  be 
enforced  in  equity  against  all  subsequent  purchasers  with  notice,  independ- 
ently of  the  question  whether  it  be  one  which  runs  with  .the  land  so  as  to  be 
binding  on  subsequent  purchasers  at  law,"  and  Lord  CoTT£NHAif,  in  giving 
decision,  said:  "With  respect  to  the  observations  of  Lord  Bi^ougham  in 
Keppell  V.  Bailey,  he  never  could  have  meant  to  lay  down  that  this  court 
would  not  enforce  an  equity  attached  to  Land  by  the  owner,  unless  under  such 
circumstances  as  would  maintain  an  action  at  law.  If  that  be  the  result  of 
his  observation,  I  can  only  say  that  I  cannot  coincide  with  it."  See,  also* 
Ttilk  V.  Moxhay,  11  Beav.  571.  "The  covenant,"  says  Bigelow,  J.,  in 
Whitney  v.  Railway  Co.,  11  Gray,  859,  364,  is  not  binding  on  the  purchaser 
merely  because  he  stands  as  an  assignee  of  the  party  who  made  the  agree- 
ment, but  because  he  has  taken  the  estate  with  notice  of  a  valid  agreement 
concerning  it,  which  he  cannot  equitably  refuse  to  perform."  See,  also,  Wil- 
eon  V.  Hart,  2  Hem.  &  M.  551,  L.  B.  1  Ch.  463;  Cooke  v.  Chilcott,  3  Ch. 
Div.  694;  2  Pom.  £q.  Jur.  §  689,  note  5;  2  Sugd.  Vend,  bottom  paging  596, 
note  m;  Wat.  Spec.  Perf .  §§  62,  75,  76;  1  High.  Inj.  §  728.  The  decision  of 
Lord  Brougham  in  Keppell  v.  Bailey  has  been  elaborately  and  unfavorably 
criticised  by  Lord  St.  Leonard  in  2  Sugd.  Vend.  App.  Ko.  1. 

The  case  of  Brewer  v.  Marshall,  18  N.  J.  £q.  337,  was  decided. on  the  au- 
thority of  Keppell  V.  Bailey,  The  decision  was  atfirmed  on  appeal,  19  N.  J. 
Eq.  537;  but  the  appellate  court  recognized  the  general  doctrine  to  be  as  above 
stated,  and  based  their  affirmation  on  two  grounds,  namely:  First,  because  to 
enforce  the  covenant  would  be  to  establish  a  principle  in  equity  which  would 
virtually  overturn  the  doctrine  at  law  that  covenants,  as  a  general  thing,  will 
not  run  as  a  burden  upon  land,  and  would  enable  grantors,  by  inserting  the  ap- 
propriate covenants  in  their  deeds,  and,  thereby  making  subsequent  purchasers 
chargeable  with  notice,  to  incumber  and  embarrass  the  title  by  all  sorts  of 
charges  and  restrictions;  and,  second,  because  the  covenant  there  sought  to 
be  enforced  was  illegal  and  void*  as  against  public  policy.  Similar  relief  was 
refused  for  similar  reasons  in  Transportation  Co,  v.  Pipe  Line  Co,,  22  W. 
Ya.  600;  and  in  Keppell  v.  Bailey  the  evils  which  might  result  from  holding 
purchasers  with  notice  bound  by  such  covenants  were  strongly  urged.  But 
we  find  no  other  cases  of  restrictive  covenants  in  which  these  supposed  ^^\^b 
were  allowed  to  have  weight,  except  when  the  restrictions  were  regarded  as 
illegal  or  against  public  policy;  the  general  doctrine  being  that,  if  the  covenant 
is  enforceable  between  the  immediate  paitles,  it  will  be  enforced  against  vol- 
untary ffrantees  or  purchasers  with  notice.  In  Haywood  v.  Society,  8  Q.  B« 
Div.  403,  decided  A.  D.  1881,  the  court,  of  queen's  bench  held  that  the  doc- 
trine applies  to  restrictive  covenants, — that  is,  to  covenants  to  use  or  not  to 
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use  the  land  in  a  particalar  way, — and  possibly  also  to  covenants  creating 
equitable  charges  which  can  be  enforced  directly  against  the  land;  but  does 
not  extend  to  covenants  which  bind  the  covenantor  to  the  expenditure  of 
money,  or  to  the  performance  of  other  active  duties  requiring  a  mandatory 
order  or  injunction  for  enforcement.  The  doctrine  thus  qualified  is  certainly 
narrower  than  the  statement  of  it  which  is  contained  in  many  of  the  cases; 
but,  even  as  thus  qualified,  we  think  it  is  not  inapplicable  to  the  case  at  bar, 
for  here  no  active  duty  is  required,  unless  it  may  be  the  incidental  duty  of 
maintaining  a  giite,  in  regard  to  which  there  is  no  complaint, — the  entire  duty 
otherwise  being  performed  by  not  interfering  with  the  inhabitants  of  the  town 
in  the  exercise  of  the  rights  and  liberties  secured  to  them. 

In  the  case  at  bar  the  contract  was  entered  into  140  years  ago.  We  know 
of  no  case  of  enforcement  so  long  after  the  making  of  the  contract,  or  after 
such  a  succession  of  ownership  by  inheritance,  devise,  or  purchase;  but  we 
are  not  advised  of  any  reason  why  the  remedy  should  be  defeated  solely  thereby, 
where  the  contract  stipulates  for  a  continuous  performance,  and  remains  un- 
broken until  shortly  before  suit.  The  original  equity  in  such  a  case  cannot 
lose  its  binding  force  by  mere  lapse  of  time,  there  being  no  laches,  nor  by 
mere  change  of  ownership,  so  long  as  the  successive  owners  are  volunteers 
or  purchasers  with  notice.  And  see  Mann  v.  Stephens,  16  Sim.  377.  Nor 
do  we  think  the  defense  of  the  statute  of  limitations  or  of  laches  can  avail. 
The  statute  could  not  begin  to  run  before  breach,  and  no  breiich  is  shown  prior 
to  A.  D.  1877,  and  certainly  since  then  no  laches  can  be  imputed. 

The  defendant  contends  that  the  bond  gives  the  obligor  an  option  either  to 
perform  the  condition  and  avoid  the  penalty,  or  to  refuse  performance  and  in- 
cur the  penalty;  and  that  the  court,  therefore,  will  not  interfere  to  compel 
performance.  If.  the  purpose  was  to  create  an  option,  the  court  must  respect 
it;  but  in  equity  it  is  the  purpose,  not  the  form,  which  controls;  and  when 
courts  find  that  the  purpose  was  not  to  create  an  option,  but  to  secure  per- 
formance by  means  of  the  penalty,  they  will  give  tlie  purpose  effect.  Hoto- 
ard  v  Hopkyns,  2  Atk.  371;  Chillinerv.  Chilliner,  2  Ves.  Sr.  528;  Hardy 
V.  Martin,  1  Cox,  26;  Logan  v.  Wienholt,  1  Clark  &  F.  611;  Fox  v.  Scard, 
33  Beav.  327;  Cannel  v.  Buckle,  2  P.  Wms.  242;  Ensign  v.  Kellogg,  4  Pick. 
1;  Plunkett  v.  Society,  3  Cush.  661 ;  Dooley  v.  Wataon,  1  Gray,  414;  Waynick 
V.  Richmond,  11  Kan.  488;  French  v.  Macale,  2  Dru.  &  War.  269,  Chief 
Justice  Shaw,  in  delivering  the  opinion  in  Dooley  v.  Watson,  remarked; 
"Courts  of  equity  have  long  since  overruled  the  doctrine  that  a  bond  for  the 
payment  of  money,  conditioned  to  be  void  on  the  conveyance  of  land,  is  to  be 
treated  as  a  mere  agreement  to  pay  money.  When  the  penalty  appears  to  be 
intended  merely  as  a  security  for  the  performance  of  the  agreement,  the  prin- 
cipal object  of  the  parties  will  be  carried  out."  Courts  have  allowed  them- 
selves much,  sometimes  perhaps  too  much,  latitude  of  construction  in  this 
class  of  cases.  But  in  the  case  at  bar  there  is  little  room  for  doubt  that  the 
purpose  of  the  penalty  was  security;  for  the  vote  of  the  town,  recited  in  the 
bond,  authorizes  the  sale  to  Jonathan  Easton  only,  '*in  case  he  will  allow  all 
such  privileges  as  shall  be  thought  necessary  for  the  service  of  the  town,"  and 
expressly  provides  that  the  committee,  if  they  sell,  "are  to  reserve  the  privileges 
by  bond  to  be  recorded  with  the  deed."  .Moreover,  the  penalty,  if  exacted  for 
non-performahce,  would  go  to  the  town,  where;is  the  condition  is  for  the 
benefit  of  the  inhabitants;  and  it  has  been  held  that  in  such  a  case  it  cannot 
be  supposed  that  an  option  was  intended.  Chilliner  v.  Chilliner,  2  Ves.  Sr. 
628,  630;  Hoper  v.  Bartholomew,  12  Price.  797. 

The  defendant  also  contends  that  it  ought  not  to  be  compeUed  to  keep  the 
condition  because  a  part  of  its  title  came  through  bona  fide  purchasers  for 
value  without  notice.  We  do  not  think  this  objection  can  avail;  for  notice  of 
the  bond  was  in  the  line  of  its  title,  the  title  being  in  fact  dependent  on  it» 
since  Edward  Easton  was  not  empowered  to  convey  without  the  bond.    L0 
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jr«je  V.  Le  ITeoe,  2  White  &  T.  Lead.  Cas.  Eq.  (4th  Amer.  Ed.)  pt.  1,  p.  189. 
In  the  notes  to  the  case  cited  the  law  is  thus  stated:  "It  is  thoroughly  well 
established  that  a  purchaser  will  have  constructive  notice  of  everything  which 
appears  in  the  deed  or  instruments  which  prove  and  constitute  the  title,  and 
is  of  such  a  nature  that,  if  brought  directly  to  his  knowledge,  would  be  actual 
notice.  This  is  the  more  obvious  because  the  right  of  a  purchaser  cannot  go 
beyond  his  title,  and  whatever  appears  on  the  face  of  the  title-papers  forms 
an  integral  part  of  the  title  itself."  The  purchaser  of  an  interest  in  Sachuest 
Beach  could  not  trace  his  title  without  coming  to  the  vote  of  the  town  under 
which  the  beach  was  conveyed  to  Jonathan  Easton,  and  there  learning  that 
authority  to  make  the  conveyance  was  dependent  on  said  Easton^  s  giving  the 
bond. 

The  defendant  also  contends  tliat  tlie  town  cannot  maintain  the  suit  be- 
cause it  is  not  a  party  to  the  bond.  The  bond  was  taken  in  the  name  of 
Thomas  Gould,  treasurer  of  the  town  of  Middletown,  but  evidently  for  the 
benefit  of  the  town.  Doubtless  the  town,  in  order  to  sue  upon  the  bond  at 
law,  would  be  obliged  to  have  administration  taken  out  on  the  estate  of  Thomas 
Gould,  and  sue  in  the  name  of  the  administrator;  but  it  seems  to  us  that  to 
require  it  to  do  so  in  equity  at  this  late  day  would  be  to  require  the  observance 
of  a  mere  technicality,  which  can  be  dispensed  with  without  the  possibility  of 
harm  to  anybody.  We  do  not  tliink  the  suit  should  be  dismissed  on  such  a 
ground. 

It  is  further  objected  that  the  condition  of  the  bond  ought  not  to  be  enforced 
because  it  is  repugnant  to  the  grant,  since  it  allows  the  inhabitants  of  Mid- 
dletown to  take  and  carry  a  way  sand  and  gravel  from  the  beach  without  stint, 
the  effect  of  which  in  time  will  be  to  destroy  the  beach  or  to  remit  it  to  the 
sea.  We  do  not  think  the  objection  is  tenable.  The  right,  as  we  construe  it, 
is  not  without  stint;  for,  being  reserved  to  the  inhabitants  of  the  town,  we 
think  it  must  be  construed  as  exercisable  for  use  by  them  in  the  town,  and 
not  elsewhere.  An  inhabitant  of  the  town  cannot  be  permitted  to  cart  away 
the  sand  or  gravel  for  use  or  sale  in  Newport  or  in  any  town  but  Middletown. 
The  case  resembles  Oreen  v.  Putnam,  8  Cush,  21.  In  that  case  it  was  held 
that  a  vote  by  the  proprietors  of  Worcester,  in  1733,  recorded  in  their  record, 
"that  one  hundred  acres  of  the  poorest  land  on  Milestone  Hill  be  left  common 
for  the  use  of  the  town  for  building  stones, "  constituted  a  grant  of  the  quarry 
to  the  town,  not  for  their  use  in  a  corporate  capacity,  but  for  the  use  and 
benefit  of  those  only  who  were  or  might  become  inhabitants  thereof,  for  all 
purposes  for  which  such  materials,  in  tlie  progress  of  time  and  the  arts,  might 
be  made  useful;  and  that  the  use  of  the  stone  for  building  purposes  without 
the  limits  of  Worcester,  by  inhabitants  of  other  towns,  was  a  violation  of  the 
grant,  and  so  far  as  the  defendant,  who  was  an  inhabitant  of  Worcester,  had 
procured  stone  for  such  purposes,  he  was  liable  for  so  doing.  See,  also,  In- 
habitants  of  Worcester  v.  Oreen,  2  Pick.  425,  and  Hall  v.  Latj[>rence,  2  R.  I. 
218.  Doubtless  the  beach  might  have  been  conveyed  to  Jonathan  Easton  sub- 
ject to  a  condition  that  he  would  allow  to  the  inhabitants  of  Middletown  the 
rights  and  liberties  mentioned  in  the  bond ;  in  which  case  the  rights  and  lib- 
erties, if  not  allowed,  could  have  been  secured  by  a  forfeiture  of  the  estate. 
It  seems  to  us  that  the  bond,  if  possible,  should  be  made  as  effectual  As  we 
have  seen,  the  beach  came  to  the  town  under  a  vote  of  the  proprietors  to  re- 
linquish "all  their  rights  and  title  in  the  common  land  of  Sachuest  Beach,  to 
be  by  said  town  managed,  from  time  to  time,  forever  hereafter,  as  an  estate 
belonging  to  said  town."  The  town,  having  accepted  the  grant,  ought,  act- 
ing in  good  faith,  to  have  kept  the  beach;  and  doubtless  it  intended,  when  it 
sold  the  beach,  to  carry  out  the  purpose  of  the  proprietors  by  requiring  the 
bond.  The  bond  was  an  essential  part  of  the  transaction  by  which  the  beach 
passed  to  Jonathan  Easton,  and  entered  into  the  very  texture  of  his  title. 
We  think  it  not  probable  but  that  this  character  of  the  title  has  been  under- 
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stood,  as  it  has  been  until  quite  recentl7  duly  regarded,  by  the  subsequent 
holders.  It  seems  to  us  to  be  just  and  equitable  in  the  highest  degree  that 
the  defendant,  the  present  owner,  should  be  required  to  allow  to  the  inhabi- 
tants of  Middletown  the  rights  and  privileges  secured  by  the  bond  in  the  same 
manner  as  Jonathan  Easton  could  himself  be  required*  to  allow  them  ifstiU 
livings  and  we  will  enter  a  decree  against  the  defendant  accordingly. 


Appeal  of  Small  et  uoj. 
(Supreme  Cmirt  of  Pennsylvania.    October  1, 1888.) 

Judgment— Res  Adjudicata— Effect  of  Dismissal— Appeal. 

The  lands  sought  to  be  partitioned  had  in  previour  proceedings  in  the  same  court, 
for  the  partition  of  those  and  other  lands,  been  awarded  to  appellant,  but  the  pro- 
ceedings had  been  set  aside,  and  petition  dismissed,  by  the  court,  an  appeal  from 
which  was  pending.  Held,  that  the  first  proceedings  were  not  a  bar  to  tne  second, 
without  a  reversal  of  the  decree  in  the  first  case. 

Appeal  from  orphans'  court,  Nortliumberland  county:  William  M.  Rock- 

EFBLLEIJR,  «J  • 

Petition  by  William  I.  Greenough  for  partition  of  the  land  sought  to  be  par- 
titioned in  SmalVs  Appeal,  ante,  767;  the  petitioner  being  the  alienee  of  the 
interest  of  John  Youngman.  Susan  E.  Small  and  Bruce  Small,  her  husband, 
objected  to  the  jurisdiction  on  the  ground  of  the  pendency  of  the  previous 
proceedings,  and  of  the  award  to  her  in  severalty  therein  made  of  the  land 
now  sought  to  be  partitioned.  From  the  decree  confirming  the  inquest,  and 
overruling  their  objections,  they  take  tliis  appeal.  ^ 

William  A,  Sober,  for  appellants.  S.  F.  Wolven^ton  and  Chas.  M.  Clement, 
for  appellee. 

Sterrett,  J.  This  proceeding  in  partition,  commenced  in  OctobeT.  1886, 
by  William  I.  Greenough,  alienee  of  John  Youngman,  one  of  the  devisees  of 
John  G.  Youngman,  deceased,  was  resisted  by  appellant,  Mrs.  Small,  on  the 
ground  that  the  lands  in  question  were  then  held  by  her  in  severalty  under 
and  by  virtue  of  prior  proceedings  in  partition,  in  same  court,  embracing  the 
same  lands.  In  support  of  her  exceptions,  she  relied  on  the  record  of^that 
case,  which  has  just  been  before  us  on  an  appeal  from  the  final  decree  setting 
aside  all  proceedings  therein,  and  dismissing  the  petition  on  which  they  were 
grounded.  That  decree,  as  will  be  seen  by  reference  to  SmalVs  Appeal,  ante, 
1^1,  has  just  been  affirmed.  In  disposing  of  appellant's  exceptions  in  the 
present  case  the  learned  judge  of  the  orphans'  court  rightly  held  that  the  pro- 
ceedings in  the  former  case,  which  were  set  aside  nearly  six  months  before  the 
petition  in  this  case  was  presented,  could  not  be  interposed  as  a  bar  to  this 
proceeding,  unless  the  final  decree  in  the  other  case  was  first  reversed  by  this 
court.  That  has  not  been  done.  On  the  contrary,  the  decree  has  been  af- 
firmed; thus  definitely  settling  the  fact  that  the  former  proceedings  were  null 
and  void  for  want  of  jurisdiction.  It  follows,  therefore,  that  there  is  nothing 
left  to  support  the  specifications  of  error  based  on  the  record  of  those  proceed- 
ings. We  find  nothing  in  any  of  the  specifications  that  requires  special  no- 
tice; or  that  would  warrant  a  reversal  of  the  decree.  The  decree  of  the  or- 
phans* court,  confirming  the  report  of  the  inquest,  is  affirmed,  and  the  appeal 
dismissed,  at  the  costs  of  appellant;  and  it  is  ordered  that  the  record  be  re- 
mitted for  further  proceedings. 


(122  Pa.  St.  892)  .  ,      .  , 

Appeal  of  llEESE. 
{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

1.  Patents  tor  Inventions— Agreement  for  Assignment— Constuuction. 

An  agreement  by  an  inventor  to  sell  and  assign  **tbe  exclusive  right  to  use  all  and 
evexy  patent,  either  granted  or  applied  for,  together  with  all  renewals,  reissues, 
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or  improyements  of  the  siame,  which  can  be  used,  or  relate  or  apply,  in  any  way 
to  the  Bessemer  or  pneumatic  process  in  the  United  States, "  which  agreement,  l^ 
a  supplemental  stipulation,  was  made  to  embrace  any  and  all  process,  etc.,  that  the 
inventor  might  thereafter  invent,  requires  him  to  transfer  whatever  "inventions'* 
relating  to  said  process  had  been  made  bvhim  at  the  date  of  the  agreement,  whether 
he  had  at  that  time  obtained  patents  therefor,  applied  for  them,  or  not;  the  term 
"improvements,.''  as  used,  meaning  inventions. 

B.  Sahb. 

An  agreement  that  "the  said  assignments  shall  also  cover  and  embrace  any  and 
all  reissues,  renewals,  improvements,  or  extensions  of  the  said  letters  patent  now 
issued,  or  which  may  hereafter  be  issued  under  the  said  applications,  or  any  modi- 
fications thereof,  and  any  and  every  of  them, "  binds  the  inventor  to  transfer  what- 
ever inventions  were  made  by  him  at  the  date  of  the  agreement  in  relation  to  the 
various  subjects  described  in  the  contract,  though  they  were  not  then  patented,  and 
applications  for  patents  had  not  then  been  made. 

8.  Same. 

An  agreement  to  assign  all  patents  "relating  to  or  connected  with  the  manufact- 
ure of  pig-iron,  iron  or  steel  ingots,  blooms  and  billets,  and  the  conversion  or  treat- 
ment of  iron  or  steel  into  rails,  blooms,  billets,  or  plates, "  requires  the  assignment 
of  two  classes  of  patents,— one  relating  to  the  manufacture  of  pig-iron.  Iron  or  steel 
ingots,  etc.,  and  the  other  to  the  conversion  or  treatment  of  iron  or  steel  into  rails, 
blooms,  etc.  The  word  "and"  is  used  in  the  cumulative,  and  not  in  the  combined, 
sense. 

4.  Same— Spboipic  Performance— Equity— Jubisdiction. 

Equity  will  enforce  specific  performance  of  such  agreements. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  the  Bessemer  Steel  Company,  Limited,  against  Jacob  Reese  and 
the  Harrison  Wire  Company,  to  compel  defendant  Reese  to  assign  certain 
patents  to  plaintiff,  and  enjoin  him  from  otherwise  disposing  of  the  same,  and 
to  cancel  certain  assignments  made  by  said  Reese  to  the  Harrison  Wire  Com- 
pany. Decree  adjudging  plaintiff  to  be  entitled  to  the  relief  prayed  for  on 
payment  to  defendant  Reese  of  $32,110.83.    Defendant  Reese  appeals. 

D,  T,  Watson  and  S.  A,  McClung,  for  appellant.  John  Dalzell  and  Geo, 
B.  Gordon,  for  appellee. 

Green,  J.  The  chief  contention  ot  the  parties  to  this  litigation  is  upon  the 
terms  of  their  contract  relation.  That  relation  is  evidenced  by  four  distinct 
writings,  which,  while  executed  at  different  times,  and  not  always  by  the  same 
parties,  are  material,  if  not  essential,  in  interpreting  the  stipulations  involved 
in  the  controversy.  They  are  "the  Carnegie  option,"  of  September  4,  1879; 
the  contract  of  September  25, 1879;  the  supplemental  paper  of  November  5, 
1879;  and  the  new  and  final  agreement  of  September  20.  1881.  The  first  of 
these  was  a  letter  signed  by  Reesp,  and  addressed  to  Carnegie;  the  second  was 
a  formal  contract  made  between  Reese  and  the  Bessemer  Steel  Company, 
Limited;  the  third  was  supplemental  to  the  second,  signed  by  Reese  alone; 
and  the  fourth  is  a  new  agreement  made  by  Reese  and  Carnegie,  drawi  ig  to 
it,  by  express  reference  and  appropriate  words,  both  the  main  contract  with 
the  Bessemer  Steel  Company,  Limited,  and  the  supplemAnt  tJiereto,  bi.t  yet 
adding  new  terms,  and  changing  others  contained  in  the  previous  papers.  By 
proper  instruments  made  with  the  sanction  and  by  the  desire  of  Reese,  what- 
ever was  personal  to  Carnegie  in  these  several  papers  was  turned  over  to  tJie 
steel  company;  so  that  that  company  became  the  depositary  ot  wnatever  rights 
and  interests  were  vested  ostensibly  in  Reese,  in  addition  to  those  conferred 
upon  the  company  by  direct  contract.  The  papers  are  continuous,  and  all  re- 
late to  each  other,  and  to  subject-matter  common  to  all. 

The  controversy  is  upon  the  question  whether  the  defendant  was  bound  to 
assign  to  the  plaintiff  inventions,  as  well  as  patents  and  applications  for  pat- 
ents, in  existence  on  September  25,  1879,  the  date  of  the  principal  contract. 
The  master  held  that  inventions  were  included  in  the  contract,  but  limited 
them  to  such  as  related  only  to  the  manufacture  of  iron  or  steel  into  rails,  ingots, 
and  billets,  and  denied  that  they  included  such  as  were  connected  with  the 
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metallurgy  ot  iron  or  steel.  The  court  held  that  all  inventions  which  related 
to  both  these  subjects  were  included,  and  decreed  that  the  defendant  must  as- 
sign both  classes.  The  defendant  contends  that  both  master  and  court  were 
in  error  in  holding  that  any  inventions  not  patented,  or  patents  applied  for,  at 
the  date  of  the  contract,  were  included  within  its  operation.  The  decree  ad- 
judged that  the  plaintiff  was  entitled  to  have  a  conveyance  of  "those  inven- 
tions which  belong  to  the  defendant  at  the  date  of  the  said  agreement*  to- wit* 
on  September  25, 1879,  whether  said  inventions  were  then  patented,  or  appli- 
cation had  been  made  for  letters  patent,  or  not,  if  subsequently  thereto  letters 
patent  were  applied  for,  which  related  to  or  were  connected  with  the  manufact- 
ure of  pLg-iron,  irop  or  steel  ingots,  blooms  and  billets,  and  the  converting  or 
treating  of  iron  or  steel  into  rails,  blooms,  billets,  or  plates/'  .And  the  decree 
further  .adjudged  as  follows.  "And  the  uaid  plaintiff  is  also  entitled  to  have 
conveyed  to  it  by  said  defendant,  in  and  by  the  supplemental  contract  of  date 
November  5,  1879,  all  such  inventions  as  were  tendered  to  it  by  the  said  de- 
fendant, and  by  it  accepted, but  no  others;  for  the  reason  that  said  contract  is 
unilateral,  and  has  been  rescinded  by  the  action  of  defendant;  and,  in  addition 
to  the  foregoing,  all  reissues,  renewals,  inprovements,  or  extensions  of  the 
letters  patent  issued  for  the  same. "  The  decree  further  specified  the  inventions, 
applications,  and  letters  patent  which  should  be  assigned  by  defendant; 
directed  the  plaintiff  to  pay  defendant  $32,110.83  upon  the  making  of  the  said 
assignments,  all  the  costs  of  the  case,  and  a  master's  fee  of  $1,000.  The  defend- 
ant was  also  enjoined  from  selling  orassigning  any  of  the  specified  inventions, 
applications,  or  letters  patent,  or  from  granting  any  licenses  for  using  the  same, 
and  the  grant  made  to  the  Harrison  Wire  Company  was  declared  void.  The 
defendant,  who  is  the  appellant,  contends  that  this  decree  is  erroneous,  chiefly 
because  it  includes  patents  and  applications  for  patents  which  had  no  exist- 
ence on  September  20, 1879,  the  date  of  the  main  contract,  and  inventions 
which  are  not  embraced  within  the  meaning  of  that  contract.  So  far  as  the 
patents  and  the  applications  are  concerned,  they  are  found  by  the  court  below 
to  be  for  inventions  which  the  defendant  was  bound  to  hold  for  the  plaintiff, 
and  to  assign  to  it  at  the  proper  time,  by  force  of  the  contract  between  the 
parties.  If  this  finding  was  correct,  the  circumstance  of  the  patents  and  ap- 
plications in  question  being  subsequent  in  date  to  the  contract  becomes  im- 
material; and  the  inquiry  is  narrowed  down  to  the  question  whether  inven- 
tions are  embraced  within  the  meaning  of  the  contract  as  well  as  patents  and 
applications. 

The  supplemental  agreement  of  IS'ovember  5, 1879,  expressly  stipulates  "  that 
the  foregoing  instrument  (the  contract  of  September  SK),  1879)  shall  embrace 
in  and  among  the  inventions  and  improvements  which  I  shall  be  bound  there- 
under to  assign  and  transfer  to  the  said  Bessemer  Steel  Company,  Limited,  any 
and  all  processes  in  the  metallurgy  of  iron  and  steel,  or  devices  for  the  manipu- 
lation of  the  same,  relative  to  the  manufacture  of  pig-iron,  iron  or  steel  ingots, 
blooms,  billets,  and  plates,  which  I  may  hereafter  invent,  or  apply  to  have 
patented,  during  the  continuance  of  the  foregoing  agreement;  and  also  any 
letters  patent  which  may  issue  for  such  processes  or  devices:  provided,  the 
said  Bessemer  Steel  Company,  Limited,  shall  elect  to  take,  own,  and  possess 
the  same;  such  processes  and  devices  when  transferred  to  the  said  company  at 
its  request  to  be  subject  to  all  the  provisions  of  the  foregoing  agreement,  with 
the  same  effect  in  all  respects  as  if  they  had  originally  been  mentioned  therein. " 
Depending  onlv  upon  the  election  of  the  company,  the  subsequent  inventions, 
together  with  the  subsequent  applications  for  patents  therefor,  and  patents 
actually  granted,  were  clearly  brought  within  the  operation  of  the  original 
contract,  and  made  a  part  of  it.  As  the  decree  applied  only  to  such  of  these 
as  were  tendered  by  the  defendant,  and  accepted  by  the  plaintiff,  of  course 
there  could  be  no  error  in  the  decree  so  far  as  it  embraced  inventions  made  after 
the  date  of  the  supplemental  contract.    This  leaves  only  remaining  such  inveu- 
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tions  as  were  previously  made,  but  for  which  no  patents  had  been  issued,  nor 
applications  for  patents  made.  The  question  is,  were  such  inventions  in- 
cluded within  the  meaning  of  the  contract  of  September  20, 1879  ?  They  were 
not  expressly  named.  But  were  they  not  intended  to  be  embraced  in  its  opera- 
tion? It  is  difficult  to  understand  why  the  parties  should,  by  a  subsequent 
and  supplemental  stipulation,  expressly  declare  that  the  original  contract 
should  embrace  any  and  all  processes,  etc.,  which  the  defendant  might  there- 
after invent,  and  not  provide,  by  either  the  original  or  supplemental  agree- 
ment, that  it  should  embrace  the  inventions  which  had  already  been  made 
when  the  original  agreement  was  executed,  except  upon  the  theory  that  both 
parties  considered  that  the  latter  class  of  inventions  were  already  included. 
A  strong  inference  of  such  an  intent  in  the  original  agreement  arises  from  the 
mere  fact  that  the  defendant  declared  in  writing  subsequently  that  all- the  in- 
ventions which  he  should  afterwards  make  should  be  embraced  within  the 
operation  of  the  first  agreement.  But  a  still  stronger  inference  to  the  same 
eifect  flows  from  the  peculiar  language  employed  in  the  second  agreement  when 
referring  to  the  first.  The  words  are  these:  "It  is  also  agreed  that  the  fore- 
going instrument  shall  embrace  in  and  among  the  inventions  and  improve- 
ments which  I  shall  be  bound  thereunder  to  assign  and  transfer  to  the  said 
Bessemer  Steel  Company,  Limited,  any  and  all  processes, "  etc.  That  is  to  say, 
there  are  certain  Inventions  and  improvements  which  I  am  bound  to  assign 
and  transfer  by  the  original  agreement,  and  among  them  shall  be  such  as  I 
may  hereafter  invent.  Clearly,  and  independently  of  a  reading  of  the  original 
agreement,  here  is  a  distinct  and  solemn  assertion,  not  recognition  merely,  of 
the  fact  that  Inventions  were  embraced  witliin  its  meaning,  and  within  its  ob- 
ligatory operation;  for  the  words  are,  "which  I  shall  be  bound  thereunder  to 
assign  and  transfer.*'  But  furtlier  in  the  original  agreement  itself  provision 
is  made  for  "the  inventions,  methods,  and  processes  covered  by  applications 
for  letters  patent  made  by  the  said  party  of  the  first  part  which  are  now  pend- 
ing in  the  patent-office  of  the  United  States,  as  well  as  the  letters  patent  which 
may  be  issued  thereon,"  for  three  described  processes  and  inventions.  These 
constitute  the  second  class  of  subjects  to  be  assigned  by  the  contract,  and  the 
third  is  described  in  the  same  continuing  clause  of  the  contract,  thus:  "To- 
gether with  all  other  letters  patent,  and  applications  therefor,  if  any,  which  be- 
long to  the  party  of  the  first  part,  relating  to  or  connected  with  tlie  manufact- 
ure of  pig-iron,  iron  or  steel  ingots,  blooms  and  billets,  and  the  conversion  or 
treating  of  iron  or  steel  into  rails,  blooms,  billets,  or  plates;  and  together,  also, 
with  any  arid  all  rights,  if  any,  which  the  said  party  of  the  first  part  hiis,  to 
receive  or  recover  royalties  from  parties  who  have  by  him  been  licensed  to  use 
any  of  the  said  patents,  processes,  or  inventions  in  such  manufacture,  conver- 
sion, or  treating. "  The  agreement  next  provides  that  the  assignments  of  pat^ 
ents  then  existing  shall  be  made  as  soon  as  possible,  and  of  patents  which  may 
be  issued  under  the  applications  as  soon  as  possible  after  they  are  issued;  and 
then  stipulates  as  follows:  "The  said  assignments  shall  also  cover  and  em- 
brace any  and  all  reissues,  renewals,  improvements,  or  extensions  of  the  said 
letters  patent  now  issued,  or  which  may  hereafter  be  issued  under  the  said 
applications,  or  any  modification  thereof."  Turning  now  to  the  Carnegie 
letter,  September  4,  1879,  which  was  the  origin  of  the  whole  transaction,  we 
Qnd  that  the  subjects  of  the  future  assignments  are  very  broadly  described. 
Thus:  "In  consideration,"  etc.,  "I  hereby  agree  to  transfer^  sell,  assign  to  you, 
the  exclusive  right  to  use  all  and  every  patent,  either  granted  or  applied  for, 
together  with  all  renewals,  issues,  or  improvements  of  the  same  which  can  be 
used  or  relate  or  apply  in  any  way  to  the  Bessemer  or  pneumatic  process  in 
the  United  States."  We  are  seeking  for  the  intention  of  the  parties  as  to  in- 
ventions, relating  of  course  to  the  subject-matter,  which  had  already  been 
made,  but  neither  patented  nor  patents  applied  for  at  the  date  of  the  contract, 
but  for  which  applications  were  subsequently  made,  and  for  some  of  which 
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patents  were  issued.  They  are  described  in  part  in  the  master ^s  supplemental 
report.  The  term  "improvement"  is  a  technical  one  in  the  patent  practice, 
and  Ls  almost  always  used  to  designate  the  invention  itself  in  making  out  ap- 
plications. Thus,  in  the  master's  report,  he  describes  numerous  applications 
for  patents  which  the  defendant  notified  the  plaintiff,  on  December  31,  1880. 
he  had  made,  accompanied  by  a  statement  of  his  expenses  in  connection  there- 
with. In  all  of  them  the  invention  is  described  as  an  "improvement"  or  "im- 
proved process"  or  "improved  method."  We  find  nothing,  therefore,  in  the 
use  of  the  word  "improvements,"  which  confiicts  with  its  being  intended  to 
convey  the  same  idea  as  the  word  "inventions. "  On  the  contrary,  it  is  manifest 
they  were  used  as  synonymous  throughout  all  the  papers  which  passed  between 
the  parties.  We  are  clear,  therefore,  that  when  the  defendant  stipulated  in 
his  letter  of  September  4,  1879,  that  he  would  sell  and  assign  "the  exclusive 
right  to  use  all  and  every  patent,  either  granted  or  applied  for,  together  with 
all  renewals,  reissues,  or  improvements  of  the  same,  which  can  be  used,  or 
relate  or  apply,  in  any  way,  to  the  Bessemer  or  pneumatic  process  in  the  United 
States,"  he  undertook  to  transfer  whatever  inventions  he  had  then  made  re- 
lating to  the  "Bessemer  or  pneumatic  process,"  whether  be  had  at  that  time 
obtained  patents  therefor,  applied  for  them,  or  not.  It  seems  to  us  that  good 
faith  requires  this  interpretation.  Otherwise  he  could  hold  back  important 
inventions  which  in  point  of  fact  were  improvements  upon  patents  then  is- 
sued, or  for  which  applications  were  then  made,  and,  by  incorporating  them 
into  subsequent  patents  or  applications,  use  them  to  the  injury  of  the  plain- 
tiff. So,  also,  when  the  defendant  agreed  in  the  contract  of  September  25, 
1879,  that  "the  said  assignments  shall  also  cover  and  embrace  any  and  all  re- 
issues, renewals,  improvements,  or  extensions  of  the  said  letters  patent  now 
issued,  or  which  may  hereafter  be  issued,  under  the  said  applications,  or  any 
modifications  thereof,  and  any  and  every  of  them,"  he  must  be  held  to  have 
agreed  to  transfer  whatever  inventions  he  had  then  made  in  relation  to  the 
various  subjects  described  in  the  previous  part  of  the  contract,  although  they 
were  not  then  patented,  or  applications  for  patents  for  them  were  not  then 
made.  An  improvement  upon  a  patent  then  issued,  or  an  application  then 
made,  might  very  easily  be  an  invention  which  the  defendant  had  then  made, 
but  withheld  both  from  patent  and  application.  If  it  were  so,  in  reality  the 
plaintiff  would  be  entitled  to  the  benefit  of  it,  though  in  very  words  "in- 
ventions then  made"  were  not  enumerated  as  subjects  of  assignment.  Of 
course,  if  it  were  not  so  in  fact,  the  plaintiff  would  not  be  entitled  to  it.  It 
seems  also  from  the  testimony  that  the  defendant  himself  so  understood  bis 
contract,  as  he  tendered  several  patents  which  covered  inventions  made  prior  to 
September  25,  1879,  as  appears  by  his  letter  of  April  3, 1882.  Without  dwell- 
ing further  upon  this  subject,  we  think  the  court  below  was  right,  as  well  as 
the  master,  in  their  views  upon  this  branch  of  the  case. 

As  to  the  other  branch,  in  which  the  master  held  that  the  expression,  "To- 
gether with  all  other  letters  patent  and  applications  therefor,  if  any,  which 
belong  to  the  party  of  the  first  part,  relating  to  or  connected  with  the  manu- 
facture of  pig-iron,  iron  or  steel  ingots,  blooms  and  billets,  and  the  conversion 
or  treatment  of  iron  or  steel  into  rails,  blooms,  billets,  or  plates,"  embraced 
only  such  patents  and  applications  as  combined  both  of  these  features,  we  are 
unable  to  agree  with  him.  We  are  clearly  of  opinion  that  the  conjunction 
"and"  is  used  in  the  cumulative  sense,  and  imports  an  additional,  and  not  a 
vastly  restricted,  class  of  cases  in  which  assignments  were  to  be  made.  It  is 
impossible  to  conceive  that  the  same  patent  would  cover  the  manufacture  of 
pig-iron,  iron  or  steel  ingots,  blooms  and  billets,  and  also  the  conversion  or 
'  treatment  of  iron  or  steel  into  rails,  blooms,  billets,  or  plates.  They  are  two 
entirely  distinct  subjects,  and  nothing  but  the  most  explicit  and  unmistakable 
language,  associating  them  together  as  the  object  of  a  united  patent,  would 
justify  a  court  in  so  holding.    But  there  is  no  such  necessity  in  the  language 
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of  this  agreement  To  our  minds  the  natural  reading  of  the  words  embraces 
two  distinct  subjects  of  applications  and  patents,— one  which  relates  to  the 
manufacture  of  pig-iron,  Iron  or  steel  ingots,  blooms,  and  billets,  and  the  other 
to  the  conversion  or  treatment  of  iron  or  steel  into  rails,  blooms;  billets,  or 
plates.  The  method  used  is  the  common  method  of  expression  intended  to 
indicate  cumulative,  and  not  combined,  subjects,  to  which  anterior  words  in 
a  sentence  are  intended  to  apply;  and  we  know  of  no  reason  for  reading  the 
words  in  a  different  sense  in  this  instance.  We  have  not  been  referred  to 
any  such  reason,  either  in  the  testimony  or  by  any  authority.  We  concur 
with  the  court  in  the  view  taken  of  this  part  of  the  case. 

We  see  no  reason  for  denying  equitable  relief  in  such  a  case  as  this.  No 
proceeding  at  law  would  be  in  any  sense  adequate.  We  thiuk  the  master 
made  an  erroneous  application  of  equitable  maxims  in  deciding  to  dismiss  the 
bill,  the  propriety,  indeed  the  necessity,  of  which  he  ruled  so  forcibly  and  so 
well.  In  fact,  equitable  intervention  is  as  essential  to  the  ascertainment  and 
administration  of  the  defendant's  rights  as  of  the  plaintiff's.  We  are  of  opin- 
ion that  the  case  was  rightly  decided  by  the  learned  court  below,  and  there- 
fore the  decree  is  affirmed,  and  appeal  di3mi3sed,  at  the  costs  of  the  appellant. 


(121  Pa.  St  64S) 

Ford  t».  School-District  of  Kendall  Borottgh. 
(Supreme  Court  of  Pennsylvania,    October  1, 1888.) 

Master  akd  Sbry ant— Respondeat  Superior— Schools  and  School-Districts. 

School-districts  in  Pennsylvania  are  merely  agents  of  the  commonwealth,  and 
cannot  be  held  liable  for  the  negligence  of  their  employes. 

Error  to  court  of  common  pleas,  McKean  county;  J.  B.  Neale,  Judge. 

W.  W.  Broton  and  O,  L,  Roberts ,  for  plaintiff  in  error. 

Assuming  that  a  school-district  is  under  as  high  obligations  to  look  after 
the  welfare  of  its  children  as  a  township  or  county  to  look  after  the  welfare 
of  its  teams  and  teamsters,  why  may  we  not  draw  analogies  from  the  latter  to 
establish  the  liability  of  the  former?  The  Hrst  case  reported  in  Pennsylvania 
where  a  township  was  held  liable  for  the  negligence  of  its  oflicers  is  that  of 
Dean  v.  N'ew  Milford  Tp.,  5  Watts  &  S.  645.  There  it  was  held  that  the 
township  was  liable,  and  Justice  Rooers,  who  delivered  the  opinion,  gives 
10  distinct  reasons  for  reaching  his  conclusion,  each  one  of  which  reasons 
apply  with  equal  force  to  school  directora.  Since  that  time  there  is  no  case, 
where  negligence  has  been  shown  by  supervisors,  wliere  the  township  has 
escaped  liability.  Maoungie  Tp.  v.  Merkhofer,  71  Pa.  St.  276;  Rapho  Tp, 
V.  Moore,  68  Pa.  St.  401;  Township  of  NewUn  v.  Davis,  77  Pa.  St.  317; 
Humphreys  v.  Armstrong  Co,,  56  Pa.  St.  208;  Scott  v.  Montgomery,  95  Pa. 
St.  444;  Perry  Tp.  v.  John,  79  Pa.  St.  412;  Forks  Tp.  v.  King,  84  Pa.  St. 
230;  Mahanoy  Tp.  v  SchoUy,  Id.  136.  But  numerous  and  pertinent  as  are 
the  analogies  afforded  by  other  quasi  corporations,  to  illustrate  our  case,  we 
are  not  confined  tp  analogy.  Though  the  cases  are  not  numerous  in  Pennsyl- 
vania, (for  our  system  of  common  schools,  as  at  present  administered  through 
corporate  authority,  was  not  established  until  1854)  there  has  been  a  sufllcient 
number  of  decisions  to  show  that  in  all  respects  they  have  been  and  should  be 
held  to  precisely  the  same  degree  of  liability  as  townships  and  counties.  In 
Bamet  v.  School  Directors,  6  Watts  &S.  46,  and  in  Kingsley  v.  School  Direct- 
ors, 2  Pa.  St.  28,  it  was  held  that  school  directoi*s  must  sue  in  their  public 
capacity,  and  that  "they  can  maintain  assumpsit,  trespass,  or  any  other  action 
that  is  suitable  to  the  injury  sustained."  Can  they  sue  for  torts  against  a  * 
district,  and  claim  exemption  from  suits  for  their  own  torts  against  others? 
In  Wharton  v.  School  Directors,  42  Pa.  St.  363.  it  is  held  that  "school  direct- 
ors have  various  discretionary  powers  in  the  execution  of  the  school  laws,  for 
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which  they  are  responsible  only  to  the  people,  whose  representatives  they  are, 
and  that  the  courts  have  no  control  over  these  discretionary  powers.  '*  Surely, 
where  so  great  power  resides,  some  responsibility  should  be  exacted.  In 
Com.  V.  Morrisey,  86  Pa.  St.  417,  it  was  decided  (Justice  Woodward  deliver- 
ing the  opinion)  that  "by  express  enactment  school-districts  are  placed  in 
precisely  the  same  rank  of  municipal  corporations  as  townships  themselves;'' 
and  by  the  act  of  1860  "school  directors  were  made  municipal  officers  as  liter- 
ally and  technically  as  those  of  any  city  or  county  in  a  state, "  and  hence  could 
be  indicted  liise  any  of  such  otScers.  The  utmost  that  can  be  said  of  the  de- 
cisions in  behalf  of  school-districts  is  tliat  a  less  stringent  rule  of  liability  ap- 
plies to  municipal  corporations  than  private  corporations,  and  least  of  all  to 
quasi  corporations.  Let  that  be  conceded,  and  will  it  be  contended  that  there 
is  no  liability  whatever  resting  upon  them  to  perform  their  duties  with  some 
little  regard  for  the  lives  and  health  of  the  children  confided  to  their  care? 
In  McLoud  v.  8elhy,  10  Conn.  390,  it  was  held  that  school-districts  are  liable 
to  be  sued  without  any  express  statute  authorizing  the  action."  Also  Ward 
v.  Hartford,  12  Conn.  407,  that  a  quasi  corporation,  without  statutes  authoriz- 
ing it,  may  be  sued,  and  that  school-districts  are  "quasi  corporations  coming 
with  the  rule. "  Andrews  v.  Bstes,  26  Amer.  Dec.  521 ;  Faii-fleld  v.  Thorp,  13 
Conn.  181.  In  Qaskill  v.  Dudley,  6  Mete.  546,  it  was  decided  that  whatever 
duty  or  obligation  might  be  exacted  from  or  enforced  against  townships  could 
be  exacted  from  or  enforced  against  school-districts,  and,  in  suppoii;  of  the  doc- 
trine, Brewer  v.  New  Gloucester ,  14  Mass.  216,  is  cited  by  the  learned  judge,  as 
well  as  the  Connecticut  cases  above  referred  to.  See  Ang.  &  A.  Corp.  §  24.  If 
there  are  authorities  to  the  effect  that  there  is  no  remedy  against  a  school-dis- 
trict for  the  negligence  of  its  chief  officers,  we  have  failed  to  find  them.  School- 
districts  are  not  eleemosynary  or  charitable.  Ko  court  in  Pennsylvania  has 
so  decided.  "Eleemosynary  corporations  are  such  private  corporations  as  are 
instituted  for  purposes  of  charity;  their  object  being  perpetual  distribution  of 
the  bounty  of  the  founder  to  sach  persons  as  he  has  directed.  Of  this  kind 
are  hospitals  for  the  relief  of  the  impotent,  indigent,  sick,  and  deaf  and  dumb." 
Bouv.  Law  Diet.  521.  Is  our  common-school  system  to  be  thrust  into  the 
category  of  the  lame,  the  halt,  and  the  blind? 

Lee^  Hastings  <fr  Cristoelh  for  defendant  in  error. 

The  doctrine  for  which  we  contend,  the  non-liability  of  the  school-district 
of  Kendall  borough  fo*r  the  negligence  which  caused  tiie  plaintiff's  injury,  is 
fully  sustained  by  the  law  laid  down  in  the  recent  case  of  Boyd  v  Inmranoe 
Patrol,  113  Pa.  St.  277-279, 6  Atl.  Rep.  536.  In  this  case  Justice  Claek  says: 
•*It  has  been  repeatedly  decided  that,  as  a  general  rule,  a  municipality,  in  the 
performance  of  certain  public  functions  delegated  to  it  by  the  sovereignty  of 
the  state,  is  an  agent  of  the  government,  and  is  not  liable  for  the  malfeasance 
or  negligence  of  its  officers  or  employes.  The  officers  of  the  municipality 
have  been  held  to  be  g«*a*i  civil  officers'of  the  government,  although  appointed 
by  the  corporation.  They  are  themselves  personally  liable  for  their  malfea- 
sance or  non-feasance  in  office,  but  for  neither  is  the  corporation  responsible. 
The  corporation  appoints  them  to  office,  but  does  not  in  that  act  sanction  their 
official  delinquencies,  or  render  itself  liable  for  their  official  misconduct.  Pra- 
ther  V.  City  of  Lexington,  13  B.  Mon .  559.  In  order  to  charge  a  municipal  cor- 
poration for  negligence  in  the  performance  of  a  public  work,  the  law  must  have 
imposed  a  duty  on  it,  so  as  to  make  that  neglect  culpable.  Elliott  v.  Philor 
delphia,  76  Pa.  St.  347.  Thus  the  municipality  is  charged  with  the  grading 
and  repair  of  the  highways,  and  the  negligence  of  the  officers  of  the  munici- 
pality, in  this  respect,  maybe  visited  upon  the  municipality  itself;  but,  unless 
a  duty  has  been  thus  imposed,  the  corporation  cannot  be  held.  Therefore,  in 
Alcorn  v.  Philadelphia,  44  Pa.  St.  348,  it  was  held  that  the  city  was  not  respon- 
sible for  the  negligence  of  a  district  surveyor  in  locating  the  line  of  certain  lots, 
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hj  reason  of  which  a  lot-holder  was  compelled  to  rebuild  his  house:  in  Elliott 
V.  Philadelphia^  75  Pa.  St.  347,  that  the  city  was  not  responsible  for  the  negli- 
gence of  the  police;  and  in  Knight  v.  Philadelphia^  15  Wldy.  Nutes  Cas.  307, 
that  the  city  was  not  liable  for  injuries  caused  by  the  negligent  driving  of  a 
fire-engine  by  an  employe  of  the  fire  department.  The  same  doctrine  is  de- 
clared in  the  courts  of  other  statep.  H afford  v.  New  Bedford,  16  Gray,  297; 
Fisher  v.  City  of  Boston,  104  Mass.  87;  Jewett  v.  New  Haven,  38  Conn.  373; 
City  cf  Chicago  v.  Turner,  80  111.  419;  Howard  y.  City  of  San  Francisco,  51 
Gal.  52,  etc.  It  is  true  also,  as  a  general  rule,  that  a  public  officer  is  not 
liable  for  the  negligence  of  his  official  subordinates,  unless  he  commanded  the 
negligent  act  to  be  done.  Schroyer  v.  Lynch,  8  Watts,  453.  The  rule  is 
founded  in  considerations  of  public  policy,  {Sawyer  v.  Corse,  17  Grat.  230,) 
has  been  long  recognized,  and  is  one  of  general  application.  The  distinction 
generally  turns  upon  the  question  whether  the  persons  employed  are  his  serv- 
ants, employed  voluntarily  or  privately,  paid  by  him,  and  responsible  to  him, 
or  whether  tbey  are  his  official  subordinates,  nominated  perhaps  by  him,  but 
officers  of  the  government;  in  other  words,  whether  the  situation  of  the  in- 
ferior is  that  of  a  public  officer  or  a  private  servant.  In  the  former  case  the 
official  superior  is  not  liable  for  the  inferior's  acts ;  in  the  latter,  he  is.  Wil- 
son V.  Peverly,  1  Anier.  Lead.  Cas.  (5th  Ed.^  651.  A  subordinate  officer,  when 
he  is  an  independent  officer,  must  stand  oriall  by  himself;  and  to  him,  unless 
otherwise  provided  by  statute,  the  maxim  respondeat  superior  does  not  apply. 
Whart.  Neg.  §  288.  The  same  rule,  it  is  argued,  must  be  extended  to  the  case 
of  persons  acting  in  the  capacity  of  public  agents,  engaged  in  the  service  of 
the  public,' and  acting  solely  for  the  public  benefit,  though  not  strictly  filling 
the  character  of  officers  or  agents  of  the  government;  and  also  to  public  chari- 
table institutions  having  no  fund  appropriated  to  the  payment  of  such  dam- 
ages. The  following  cases,  with  others,  are  relied  upon  as  supporting  this  view 
of  the  law;  Russell  v.  Devon,  2  Term  R.  672,  673 :  Hospital  y.  Ross,  12  Clark 
&F.  506;  Riddle  v.  Proprietors,  7  Mass.  187;  McDonald  v.  Hospital,  120 
Mass.  432. 

GoBDON,  C.  J.  This  was  an  action  on  the  case,  brought  by  the  plaintiff, 
De  Vere  Ford,  against  the  school-district  of  Kendall  borough,  for  the  recov- 
ery of  damages  which  she  sustained  in  consequence  of  the  negligence  of  the 
janitor  of  the  school  building  of  said  district.  We  take  the  history  of  the 
case  as  we  find  it  in  the  paper  book  of  the  plaintiff,  and  assume  that  the  state- 
ments therein  contained  are  true  and  susceptible  of  proof.  The  plaintiff,  at 
the  time  of  the  accident,  January  31,  1882,  was  a  pupil  of  the  public  schools 
of  said  district.  On  the  afternoon  of  that  day  she,  with  other  pupils,  was 
standing  near  the  stove  of  the  school-room,  in  which  the  janitor  was  attempt- 
ing to  kindle  a  fire.  Failing  to  produce  the  desired  result,  he  left  the  room, 
and  soon  returned  with  a  dish  of  crude  petroleum,  which  he  threw  into  the 
stove.  The  result  was  an  explosion,  by  which  the  plaintiff  was  severely 
burned  and  otherwise  injured.  The  board  of  directors  had  been  twice  noti- 
fied of  this  method  of  kindling  fires  by  its  janitor,  and  warned  of  the  danger 
of  permitting  its  continuance;  and,  though  the  matter  seems  to  have  been  dis- 
cussed by  that  body,  no  further  attention  was  paid  to  it.  We  thus  assume 
that  the  injury  to  the  plaintiff,  as  well  as  the  negligence  of  both  janitor  and 
school  board,  has  been  established,  and  that  her  case  should  have  been  sub- 
mitted to  the  jury  if  the  defendant  can  be  made  liable  for  the  default  of  its 
agents.  The  question  then  is,  can  a  school-district  be  held  for  such  default? 
The  learned  judge  who  presided  at  the  trial  in  the  court  below  determined  this 
question  in  the  negative,  and  directed  a  nonsuit ;  and  as  to  the  rectitude  of  this 
decision  we  have  no  doubt.  While  we  do  not  regard  the  case  of  SchooUDist. 
V.  Fuess,  98  Pa.  St.  600,  as  definitely  ruling  the  present  contention,  yet  the 
liability  of  school-districts  for  the  default  of  their  agents  is,  by  the  opinion. 
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reduced  to  very  narrow  limits.  It  is  therein  said  by  Mr.  Justice  Tritnket 
that  scliool-distpicts  are  corporations  of  a  lower  grade,  and  of  less  power,  than 
cities:  have  less  the  characteristics  of  private  corporations,  and  resemble  more 
mere  agents  of  the  state;  that  a  less  stringent  rule  applies  to  public  than  to 
private  corporations;  and  that  the  least  stringency  should  be  applied  to  school- 
districts,  whicli  are  established  for  the  administration  of  what  may  be  regarded 
as  a  great  public  charity.  But,  independently  of  what  is  here  intimated,  we 
may  assei-t  positively,  and  without  hesitation,  that  school-districts  are  but 
agents  of  the  commonwealth,  and  are  made  quasi  corporations  for  the  sole 
purpose  of  the  administration  of  the  commonwealth's  system  of  public  educa- 
tion. The  constitution  provides,  (article  10,  §  1:)  "  The  general  assembly  shall 
provide  for  the  maintenance  and  support  of  a  thorough  and  sufficient  system  of 
public  schools,  wherein  all  the  children  of  this  commonwealth,  above  the  age 
of  six  years,  may  be  educated;  and  shall  appropriate  at  least  one  million  of  dol- 
lars each  year  for  that  purpose."  Here  is  not  only  an  injunction  upon  the  leg- 
islature to  provide  a  system  of  public  education  for  all  the  children  of  the  com- 
monwealth over  the  age  of  six  years,  but  to  appropriate  for  that  purpose  the 
magnificent  sum  of  not  less  than  81*000,000.  The  appropriation  may  exceed 
that  sum  to  any  amount, — ^to  an  amount  sufficient  to  cover  the  entire  expenses 
of  the  system, — but,  at  all  events,  that  sum  must  be  so  appropriated.  If  >  then, 
this  is  not  strictly  and  exclusively  a  state  institution, — a  great  public  charity, 
— we  know  not  by  what  name  it  can  properly  be  designated.  That  the  legisla- 
ture has  seen  fit  to  have  part  of  the  money  required  for  school  purposes  raised 
by  local  taxation  cannot  alter  the  character  of  the  institution.  It  is  never- 
theless public  money,  as  much  so  as  that  which  comes  directly  from  the  state 
treasury.  Police  officers  are  not  only  paid  by  local  taxation,  but  appointed  or 
elected  by  municipalities;  but,  as  they  derive  their  powers  from  the  state,  and 
are  conservators  of  the  public  peace,  municipalities  are  not  responsible  for 
their  misfeasance.  Elliott  v.  City,  75  Pa.  St.  347.  The  same  rule  has  been 
held  to  apply  to  injuries  resulting  from  the  neglect  of  an  employe  of  a  city 
fire  department;  as  also  in  the  case  of  any  strictly  public  agent,  or  agent  of  a 
public  charity.  Boyd  v.  Inmrance  Patrol,  113  Pa.  St.  269,  6  Atl.  Rep.  536. 
But,  more  than  this,  the  act  of  assembly  provides  no  fund  out  of  which  the 
directors  can  pay  damages  resulting  from  their  own  misconduct,  or  that  of. 
their  officers.  The  act  of  May  8, 1854,  §  28,  (P.  L.  623,)  authorizes  the  sev- 
eral school  boards  of  the  commonwealth  to  levy  and  collect  a  tax  "  which  shall, 
together  with  such  additional  sums  as  the  district  may  be  entitled  to  receive 
out  of  the  state  appropriation,  and  from  other  sources,  be  sufficient  and  neces- 
sary to  keep  the  schools  of  the  district  in  operation  not  less  than  four,  nor 
more  than  ten,  months  in  the  year."  It  will  thus  be  seen  that  the  entire  re- 
sources of  a  district  are  to  be  appropriated  to  the  maintenance  of  its  schools, 
and  no  other  tax  than  for  such  use  can  be  levied,  except  one  of  a  special  char- 
actor,  authorized  by  a  subsequent  section,  and  devoted  exclusively  to  the  pur- 
chase of  land  and  erection  of  buildings  necessary  for  educational  purposes. 
As,  then,  these  districts  can  have  no  fund  out  of  which  to  pay  damages  such 
as  are  claimed  by  the  plaintiif  in  this  case,  their  recovery  would  be  to  no  pur- 
pose. Moreover,  to  make  school-districts  responsible  for  the  misfeasance  of 
their  officers  would,  in  many  cases,  prove  injurious,  if  not  destructive,  to  the 
public  welfare.  A  weak  and  poor  district  is  saddled  with  a  heavy  bill  of  dam- 
ages,— in  this  case,  for  instance,  because  a  child  has  been  burned  through  the 
negligence  of  the  janitor;  in  another,  perhaps,  because  there  has  been  no  fire, 
and  a  pupiPs  limbs  have  been  frozen,  or  because  the  house  was  open,  and  it 
has  caught  cold;  it  has  been  maltreated  by  the  teacher,  or  has  contracted  spine 
disease,  because  of  improper  seats,  etc., — and,  as  a  consequence,  the  schools 
must  be  closed,  and  the  ordinary  taxation,  perhaps  for  years,  together  with  the 
state  appropriation,  ni  ust  be  applied  to  the  payment  of  the  bill.  The  rule  here- 
tofore has  been  that  individual  advantage  must  give  way  to  the  public  wel- 
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fare;  but  the  p>roposition  of  the  plaintiff  is  to  make  individual  grievanoe  over- 
ride the  public  good, — ^make  the  public  funds  the  primary  source  of  individ- 
ual compensation.  A  child  has  been  injured  by  the  negligence  of  the  school 
janitor;  therefore  stop  the  schools,  and  appropriate  the  money  of  the  state  and 
district  for  the  purpose  of  compensating  the  child  and  its  parents.  This  is 
certainly  running  the  idea  of  individual  compeusation  to  the  last  degree  of 
absurdity.  It  is  an  attempt  to  open  a  new  field  for  this  kind  of  litigation. — 
profitable,  indeed,  to  the  individual,  but  ruinous  to  the  public;  hence  one  that 
we  are  not  disposed  to  encourage.  It  is  very  true  that,  in  support  of  the 
plaintiff  ^s  contention,  we  have  many  analogous  cases  where  damages  have  been 
recovered  against  townships  and  other  municipalities,  resulting  from  the  negli- 
gence of  their  officers  in  the  construction  and  maintenance  of  their  streets 
and  highways;  and  for  such  cause  the  public  treasury  has  been  obliged  to 
make  good  private  loss.  The  reason  for  this  rule  is  not  very  obvious.  It  is 
based  upon  the  idea  that,  &s  upon  municipalities  the  legislature  has  imposed 
the  duty  of  maintaining  public  highways,  therefore  they  are  responsible  for  a 
neglect  of  that  duty.  But  as  tlie  same  reason  will  apply  to  all  cases  in  which 
a  duty  is  imposed,  so  should  the  same  rule  be  applied  to  the  police,  fire,  sani- 
tary, and  pauper  departments  of  municipalities,  though,  as  we  have  seen,  it 
does  not  so  apply.  All  we  can  say  is  that  for  the  one  class  of  cases  we  have 
precedent  on  which  to  rest,  and  in  the  other  we  have  no  such  precedent,  but 
rather  the  contrary.  Reason  is  all  with  the  latter  view  of  the  subject ;  for  the 
conclusion  that  the  public  should  be  held  responsible  for  the  misconduct  of 
its  supervisors  of  highways  is  just  as  illogical  as  that  it  should  be  so  held  for 
the  misfeasance  of  its  constables  and  overseers  of  the  poor.  But  we  are  not 
disposed  to  quarrel  with  decisions,  or  unsettle  old  and  well  established  rules; 
hence  we  have  but  to  say  that  while  the  doctrine  respondeat  superior  does 
apply  to  townships,  boroughs,  and  cities,  so  far  as  streets  and  roads  are  con- 
cerned, it  does  not  apply  to  school-districts.    Judgment  affirmed. 


(45  N.  J.  B.  772) 

Decker  v.  Wilson  et  al. 
(Court  of  Chancery  of  New  Jersey.    November  8, 1888.) 

Praudulbnt  Convbtanoks— What  Constitute. 

A  mortgage  to  secure  a  real  indebtedness  was  given,  the  mortgagee  being  a  sister 
of  the  mortgagor's  wife^  and  living  in  his  family  on  the  mortgaged  premises.  This 
mortgage  was  not  recorded,  the  mfe  not  having  joined,  but  upon  the  bringing  of 
actions  against  the  mortgagor  by  his  creditors,  it  was  surrendered,  and  a  second 
mortgage  executed  without  any  adjustment  of  accounts,  the  wife  joining,  and  was 
duly  recorded.  After  this  the  mortgagor  ostensibly  carried  on  the  farmine  busi- 
ness in  the  mortgagee's  name,  but  many  of  the  transactions  were  had  in  his  own 
name,  and  he  continued  to  act  according  to  his  own  wishes,  rendering  no  aooount. 
He  also  admitted  that  the  mortgage  was  to  protect  his  home  from  his  other  cred- 
itors.   Meldj  that  it  was  fraudulent  and  void  as  against  creditors. 

Bill  by  Fanny  Decker  against  Edward  Wilson,  one  Adams,  and  others,  to 
foreclose  a  mortgage. 

if r.  Slockbower  and  Mr,  Van  Blarcomt  for  complainant.  Martin  iSi  Qonk' 
lin,  for  defendant  Adams. 

Bird,  Y.  G.  On  the  1st  day  of  December^  1876,  the  defendant  Edward 
Wilson  gave  bis  bond  to  the  complainant  for  $3,000,  and  also  a  mortgage 
upon  the  real  estate  described  in  the  bill,  to  secure  the  payment  of  the  money 
mentioned  in  the  bond.  The  mortgage  was  not  recorded,  and  the  reason  now 
assigned  for  that  omission  is  that  the  wife  of  the  mortgagor  had  not  joined  in 
the  execution  of  it.  In  January,  1879,  this  mortgage  was  surrendered,  aud 
Wilson  executed  another  on  the  same  premises,  in  which  his  wife  united,  and 
which  was  at  once  recorded.  At  the  time  of  the  execution  of  the  last-named 
mortgage^  three  of  the  creditors  of  Wilson  had  commenced  actions, against 
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himfor  the  recovery  of  Judgments  on  their  claims,  and  soon  thereafter  sev- 
eral judgments  were  obtained  against  him.  Upon  these  executioxis  were  is- 
sued, and  all  the  interest  of  Wilson  in  the  mortgaged  premises  was  sold  and 
conveyed  to  the  defendant  Adams.  Miss  Decker  has  filed  her  bill  to  foreclose 
her  mortgage.  Adams,  having  purchased  the  equity  of  redemption,  and  be- 
ing a  party  defendant,  attacks  her  mortgage,  and  insists  that  tlie  transaction 
is  a  fraudulent  one,  in  and  by  which  the  mortgagor  and  mortgagee  conspired 
to  hinder  and  delay  the  creditors  of  Wilson. 

If  the  purchaser  prevails  over  the  mortgagee  it  must  be  because  of  the  man- 
ner in  which  she  has  assisted  the  moi-tgagor  in  his  management  of  the  prem- 
ises since  the  execution  of  the  mortgage.  A  few  facts  will  Jay  tiie  foundation 
for  the  equitable  relief  which  is  accorded  in  sUch  cases,  when  the  provisions 
of  the  statute  have  been  infringed.  Wilson  was  debtor  to  the  complainant 
in  the  sum  of  $1,500  and  over,  and  to  his  wife  in  a  still  larger  sum.  Miss 
Decker  gave  her  note  to  Wilson's  wife  for  $1,500,  and  then  took  a  mortgage 
from  Wilson  for  $3,000.  Miss  Decker  is  a  sister  of  Mrs.  Wilson,  ami  is 
about  50  years  old,  and  has  lived  with  her  very  much  the  greater  portion  of 
her  life.  There  was  no  accounting  between  Miss  Decker  and  Wilson,  nor 
between  Wilson  and  his  wife,  although  I  believe  that  he  justly  was  indebted 
to  each  one  in  the  sum  of  $1,500  and  more;  and  the  fact  that  it  was  more  is 
the  reason  for  my  calling  attention  to  the  fact,  for  it  seems  to  me  that  if  she 
was  so  particular  as  not  to  record  the  mortgage  hrst  given,  because  the  }^Ue 
had  not  joined,  from  an  honest  purpose  to  secure  all  of  her  own  rights,  she 
would  have  been  equally  particular  to  have  had  her  entire  claim  included  in 
this  bond  and  mortgage.  Kor  can  I  learn  from  the  case  that  the  balance  has 
ever  been  in  any  manner  ascertained  oi  acknowledged  except  that  there  was 
a  considerable  balance;  and  this  same  is  true  of  the  wife's  claim,  she  surren- 
dering more  than  $1,500  worth  of  claims,  but  without,  in  any  way,  having 
the  balance  properly  recognized  by  her  husband  Such  matters  are  of  some, 
though  not  of  controlling,  importance.  There  was  a  prior  mortgage  on  the 
land,  and  Miss  Decker  insists  that  at  the  time  she  accepted  her  mortgage  the 
premises  were  worth  at  least  $900  more  than  both  mortgages.  At  the  time 
of  the  execution  of  the  mortgage  Miss  Decker,  the  mortgagor,  and  his  wife, 
were  living  on  the  premises,  and  had  been  for  several  years.  Immediately 
after  the  execution  and  delivery  of  the  mortgage  Miss  Decker  was  let  into 
possession  of  the  mortgaged  premises,  or  at  least  there  was  some  understand- 
ing that  she  was  to  have  the  .management  of  the  farming  business.  Both 
she  and  Wilson  declare  that  this  was  the  understanding.  The  possession  was 
to  be  hers. 

But  we  will  be  obliged  to  look  further  to  ascertain  what  the  real  under- 
standing was.  This  branch  of  the  case  is  very  important.  They  claim  that 
she  took  possession  as  mortgagee  under  her  mortgage.  Yet  everything  was 
managed  the  same  as  before,  except  that  Wilson  did  a  greater  part  of  the 
dealings  which  he  had  with  other  men  in  the  uameof  Fanny  Decker,  though 
not  all.  There  is  not  the  slightest  room  for  doubt  but  that  Wilson  carried  on 
the  farming  business  according  to  his  own  liking  in  all  respects,  as  he  had 
done  before  the  alleged  surrender.  This  is  most  conclusively  shown  by  the 
fact  that  up  to  the  time  of  filing  this  bill  he  never  accounted,  nor  was  he'ever 
asked  to  account.  All  the  proof  that  there  is  in  the  case  that  the  parties  ever  had 
any  regard  to  the  fact  that  the  relation  of  debtor  and  cieditor  existed  between 
them,  from  the  Ist  day  of  January,  1879,  until  this  suit,  was  the  indorsement 
of  $150  on  the  bond  in  the  year  1884;  and  this,  not  on  account  of  rents  and 
profits,  but  of  other  transactions.  Miss  Decker,  the  mortgagee,  so  in  posses- 
sion under  her  mortgage,  not  only  never  accounted,  but  no  pretense  of  an  ac- 
count was  ever  kept.  Certainly,  this  method  between  these  parties  is  of  great 
importance.  But  there  was  not  only  no  account  kept  on  either  side,  nor  any 
settlement  made  at  the  end  of  each  year,  but  the  management  was  of  such  a 
v.l5A.no.l3— 62 
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nature  as  to  render  a  settlement,  on  anything  like  a  fair  basis,  and  with  cer- 
tainty of  correctness,  absolutely  impossible.  As  stated,  Wilson,  his  wife,  and 
daughter,  and  whatever  servants.might  be  required,  continued  to  live  in  the 
dwelling  on  the  premises,  together  with  Miss  Decker,  the  mortgagee,  just  as 
they  had  all  lived  for  many  years  previously.  There  was  no  charge  made 
against  any  one,  nor  was  there  any  credit  claimed.  Whatever  Wilson  willed 
to  do,  he  did,  and  also  the  contrary.  If  Miss  Decker  had  the  formal  posses- 
sion, he  had  the  control.  If  the  concern  was  run  in  her  name,  it  was  run  ac- 
cording to  his  wishes.  Now,  why  was  all  this  done  in  such  total  disregard  of 
order  and  of  all  precedent?  Another  important  fact  has  appeared  which  will 
help  to  answer  this  and  other  inquiries  as  well.  Wfien  Wilson  was  asked  if 
his  object  in  giving  this  mortgage  was  not  to  protect  his  home  for  himself  and 
wife  from  his  other  creditors,  his  reply  was,  "Yes,  sir;  it  was,"  and  this,  I 
think,  is  at  the  foundation  of  the  controversy,  and  tends  to  explain  the  am- 
biguous conduct  of  the  parties  in  their  mixed  possession.  As  stated,  he  trans- 
acted most  of  the  business  with  others;  and  when  checks  or  notes  or  receipts 
were  given,  the  most  of  them  were  in  the  name  of  Fanny  Decker,  but  yet  by 
no  means  all;  the  exceptions  being  so  many  as  to  show  that  he  was  not  bound 
at  all.  Wilson  did  all  the  work  without  command  or  contract,  made  all  sales 
without  advice  with,  or  permission  from,  any,  and  accepted  all  profits  only  to 
employ  or  to  expend  them  again  as  he  might  desire.  I  conclude  that  all  of  these 
circumstances, — those  that  took  place  at  the  time  of  the  transaction,  and  also 
those  which  took  place  after, — maybe  taken  into  consideration  in  determining 
the  question  of  fraud.  Forbes  v.  Waller,  25  N.  Y.  439.  When  the  light  of 
these  subsequent  dealings  falls  upon  what  took  place  at  the  giving  of  the 
original  mortgage,  and  the  substitution  of  the  second  one  for  that,  after  sev- 
eral creditors  had  brought  their  actions  at  law  against  Wilson,  the  conclusion 
irresistibly  follows  that  the  scheme  was  then  formed  of  which  all  that  took 
place  after  was  but  a  part;  and  that  the  persons  who  could  become  such  will- 
ing instruments  of  Wilson  as  to  take  the  possession  of  his  farm,  for  his  bene- 
fit, were  equally  willing  to  take  the  initial  step  towards  making  that  posses- 
sion effectual  to  that  end.  It  will  not  do  for  Miss  Decker  to  say  that  she 
knew  nothing  about  the  designs  of  Wilson.  She  lived  in  his  family  and  must 
have  known  of  his  financial  embarrassments:  for  it  would  be  quite  preposter- 
ous for  any  other  conclusion  to  be  expressed  after  several  suits  liad  been  com- 
menced against  him,  and  both  Miss  Decker  and  Mrs.  Wilson  knowing  how 
heavily  Wilson  was  indebted  to  them,  and  that  he  had  made  no  reduction  of  the 
amounts  so  due  to  them.  I  conclude  that  the  whole  purpose  of  this  transac- 
tion was  to  hinder  and  delay  the  creditors  of  Wilson  in  the  collection  of  their 
claims.  The  manner  in  which  Miss  Decker  managed  her  pretended  posses- 
sion shows  this.  If  she  was  let  into  and  took  possession  for  an  honest  pur- 
pose,— the  payment  of  her  mortgage, — why  did  she  not,  then,  from  the  first, 
pursue  that  intent  and  keep  and  render  an  account?  She  claims  that  when 
she  took  the  mortgage  and  the  possession  there  was  an  equity  of  $900  in 
the  property.  Why  did  she  not  then  keep  down  the  interest  on  her  mort- 
gage by  a  proper  accounting  every  year,  instead  of  allowing  the  interest  to 
accumulate  until  all  of  this  equity  was  more  than  absorbed?  To  my  mind  the 
only  answer  at  all  satisfactory  is,  that  the  paii;ies  to  the  transaction,  from  the 
beginning,  intended  to  work  together  for  the  purpose  of  protecting  each  other 
in  the  possession  against  all  of  Wilson's  creditors.  The  complainant,  having 
declared  that  she  took  and  held  the  possession  as  mortgagee,  her  counsel  saw 
what  the  legal  consequences  were;  saw  that  she  must  account;  saw  that  judg- 
ment creditors  could  compel  this ;  and  at  once  tendered  himself  rojidy  to  that 
end.  But  does  the  case  rest  on  the  accounting?  Kot  if  I  am  right  in  the 
views  which  I  previously  expressed.  If  Miss  Decker  was  a  participant  in  this 
fraud,  then  her  whole  case  must  perish  with  the  fraud.  Parties  are  not  al- 
lowed to  reap  any  benefit  from  their  own  fraud. 
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It  waQ  said  on  th&^gument  that  Adam8»  theparcfaaser  of  the. equity  of  re- 
demptioii  at  the  sale  by  the  sheriff,  is  chargeable  with  laches  ic  asserting  this 
fraud.  This  cannot  prevail  in  this  case.  This  defendant,  Adams,  who  as- 
sails this  mortgage,  not  only  stands  in  the  place  of  the  mortgagor,  but  also 
enjoys  the  rights  of  a  judgment  creditor.  In  such  case  time  is  no  bar  until 
the  period  fixed  by  statute  has  fully  run.  See  In  re  Maddeter^  27  Ch.  Div 
523.  I  conclude  that  the  mortgage  of  the  complainant  is  fraudulent  and  void. 
I  will  so  advise,  with  costs. 


(44  N.  J.  E.  339) 

Deegan  et  al.  v.  Capner  et  ah 
{Courts  Chancery  cf  New  Jersey,    November #8, 1888.) 

1.  EzECUTOBS  Ain>  AnxxNiSTRATOBS—AocouNTiNG— Pasties. 

Executors,  who  were  charged  with  the  investment  of  $400  for  A.  during  his  mi- 
nority, and  with  the  investment  of  15,000  for  the  testator's  widow  for  her  life,  and 
the  distribution  of  that  15,000  at  her  death,  and  with  the  investment  of  other  moneys 
for  the  life  of  a  daughter  of  the  testator,  combined  all  those  moneys  in  a  single  in- 
vestment, and  ultimately  suffered  one  ox  their  number  to  convert  the  entire  fund  to 
his  own  use.  Held  that,  to  a  suit  for  an  accounting  and  distribution  upon  the  death 
of  the  widow,  A.  is  a  necessary  party. 

a.  8ame. 

To  a  suit  in  which  the  ascertainment  and  disposition  of  the  residuary  estate  is 
sought,  all  persons  interested  in  the  residue  must  be  made  parties.  . 

8.  Tbusts— Liabilities  op  Tbustee— Pubchase  at  His  Own  Sale. 

If  a  trustee,  or  person  standing  in  a  similar  capacity,  sell  a  trust-estate,  and  him- 
self becomes  the  purchaser,  the  cestuis  que  trvstent  are  entitled  as  of  rignt  to  have 
the  property  resold,  or,  at  their  election,  to  acquiesce  in  the  sale;  and  this  though 
the  sale  to  the  trustee  may  have  been  had  at  public  auction,  in  good  faith,  and  for 
a  fair  price.* 

i.  Same— Misapfbopbiation  of  Funds^Rights  of  Beneficiabies. 

If  a  trustee  use  trust  funds  in  the  purchase  of  property,  it  is  a  violation  of  his 
duty  as  trustee,  and  the  profits  of  such  purchase  or  business  must  inure  to  the  ben- 
efit of  the  ceatuia  que  trustent,  though  any  loss  must  fall  exclusively  upon  the 
trustee. 

{Sylldbue  try  the  Court) 

Bill  to  compel  accounting  by  executors. 

Thomas  Capner,  late  of  Lawrence  towilship,  in  Mercer  county,  died  on  the 
10th  of  November,  1864,  testate.  His  will  bears  date  on  June  14,  1864,  and 
was  admitted  to  probate  on  the  29th  of  November  in  the  same  year.  It  di- 
rects that  the  testator's  debts  and  funeral  expenses  be  paid,  and  continues  in 
the  following  language:  **/tem.  I  give,  devise,  and  bequeath  to  ray  wife, 
Margaret,  out  of  the  proceeds  of  my  real  and  personal  estate,  in  lieu  of  her 
right  of  doWer,  the  interest  of  the  sum  of  five  thousand  dollars,  which  said 
sum  shall  be  invested  by  my  executors  upon  bond  and  mortgage  on  good  real 
estate,  for  her  benefit,  and  the  interest  to  be  paid  to  her  semi-annually  as  long 
as  she  remains  my  widow;  and  I  also  giye  to  her  all  ray  silver  spoons,  and 
two  feather  beds  and  bedding,  and  two  bedsteads,  her  own  choice.  Itein,  In 
order  to  enable  my  executors,  hereinafter  named,  to  carry  out  the  provisions 
of  this  my  last  will  and  testament,  I  do  hereby  authorize  and  empower  them 
to  sell  and  dispose  of  all  my  property  and  estate,  both  real  and  personal,  at  any 
time  after  my  decease,  either  at  public  or  private  sale,  and  to  execute  good  and 
valid  deeds  of  conveyance  for  the  same  to  any  purchaser  or  purchasers.  Item, 
After  securing  to  my  said  wife  the  said  sum  of  five  thousand  dollars  in  the 
manner  and  for  the  purpose  above  mentioned,  and  paying  the  legacies  herein- 
after mentioned,  and  paying  my  just  debts  and  funeml  expenses,  and  the  ex- 
penses of  settling  up  my  estate,  my  will  is  that  all  the  rest  and  residue  of  my 

*That  a  person  will  not  be  permitted  to  purchase  property,  and  hold  it  for  his  own 
benefit,  when  he  has  a  duty  to  perform  in  relation  thereto  which  is  inconsistent  with 
his  character  as  purchaser  on  his  own  account,  and  that  equity  will  raise  a  trust  under 
such  circumstances,  see  MiUer  v.  Railroad  Co.,  (Ala.)  4  South.  Rep.  842,  and  note. 
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said  estate  shall  be  divided  among  my  children  as  follows:  To  Ja.n^  Deegan, 
one  share;  to  Joseph  Capner,  one  share;  to  Elizaibeth  Hughes,  one  share;  to 
Thomas  Capner,  one  share;  to  James  Capner,  one  share;  to  Mary  Ann  How- 
ell, one  share;  to  Margaret  Mortimore,  one  share;  to  Hugh  Capner,  one  share. 
I  give  to  my  grandson  Frank  Hughes,  son  of  my  daughter  Sarah  \V.  Hughes, 
deceased,  the  sum  of  four  hundred  dollars,  to  be  placed  at  Interest  for  his  ben- 
efit during  his  minority,  and  the  principal  to  be  paid  to  him  on  his  arriving 
at  full  age.  Item.  I  give  to  my  two  grandchildren  William  Henry  and  Chris- 
tianna,  children  of  my  son  William  J.  Gapner,  each  the  sum  of  four  hundred 
dollars,  to  be  placed  at  interest  for  their  benefit  during  their  minority,  and  the 
principal  to  be  paid  to  them  on  their  arriving  at  age.  Item.  I  give  to  the 
four  childreQ  of  my»daughter  Jane  Deegan,  who  are  now  living,  to-wit:  Mar- 
garet Ann  Lord,  one  hundred  dollars;  to  Mary  Elizabeth  Lord,  two  hundred 
dollars;  to  Sarah  Jane  Lord,  one  hundred  dollars;  and  to  Lavinia  Lord,  one 
hundred  doUara, — which  said  sum  of  five  hundred  dollars  is  to  be  deducted 
out  of  their  mother^s  share,  and  the  balance  of  the  said  mother's  share  to  be 
invested  on  bond  and  mortgage,  and  the  interest  to  be  paid  to  her  annually 
as  long  as  she  shall  live;  and  at  her  decease  the  principal  to  be  divided  equally 
between  her  above-named  children,  or  the  survivors  of  them,  share  and  share 
alike."  The  testator's  three  sons,  Joseph.  Thomas,  and  James,  were  appointed 
executoi-s  of  the  will,  and  subsequently  proved  it,  and  assumed  the  duties  of 
executorship. 

The  bulk  of  the  estate  consisted  of  a  farm  of  about  120  acres,  in  Lawrence 
township.  Before  his  death  the  testator  had  contracted  to  sell  that  farm  to 
his  son  Thomas  for  $18,000,  and  Thomas  had  paid  him  $1,000  on  account  of 
the  purchase  price.  After  the  testator's  death  the  executors  thought  it  best 
to  conclude  the  sale  to  Thomas;  and  they  did  so  by  making  a  conveyance,  in 
1865,  to  one  Edward  Davis,  who  bought  in  the  interest  of  Thomas,  Thomas 
having  been  advised  not  to  take  a  conveyance  from  himself  as  executor.  Nine 
thousand  eight  hundred  and  twenty-five  dollars  was  paid  in  cash,  and  the 
remainder  of  the  purchase  price,  $7,175,  was  secured  to  be  paid  by  a  mort- 
gage upon  the  farm.  The  cash  was  paid  by  Davis,  Thomas  having  an  ar- 
rangement with  Davis  by  which  he  was  to  give  a  second  mortgage  upon  the 
farm  for  it  when  Davis  should  transfer  the  title  of  the  property  to  him.  The 
amount  of  the  mortgage  from  Davis  to  the  executors  was  arrived  at  by  adding 
together  the  $5,000  that  was  to  be  invested  for  the  testator's  widow,  Mar- 
garet Capner;  the  three  legacies  of  $400  each,  which  were  to  be  ultimately 
paid,  respectively,  to  Frank  Hughes,  William  H.  Capner,  and  Cbristianna 
Capner;  and  $975,  the  share  of  Jane  Deegan  in  the  moneys  that  were  divided 
at  that  time,  less  the  $500  that  were  bequeathed  to  her  children  by  her  first 
husband.  The  will  directed  that  these  moneys  should  be  invested,  and  the 
executors  thought  that  a  purchase-money  mortgage  upon  the  homestead  farm 
would  be  a  sufiicient  investment  by  them.  Davis  afterwards  conveyed  the 
farm  to  Thomas,  and  Thomas  divided  it  into  three  parts,  and  sold  the  several 
parts  to  different  persons.  One  of  these  parts,  consisting  of  about  46  acres, 
containing  the  farm  buildings,  was  sold  to  Oliver  O.  Bowman  and  two  oth- 
ers, who  assumed  and  agreed  to  pay  the  mortgage  of  $7,175.  The  executors 
released  the  remainder  of  the  farm  from  the  lien  of  the  mortgage.  The  de- 
velopment of  beds  of  sand  and  clay  upon  the  farm  had  increased  its  market 
value  so  much  that  they  concluded  that  it  would  be  safe  to  retain  their  mort- 
gage upon  only  46  acres  of  it.  Payment  of  interest  upon  the  mortgage  was 
continued  to  October  1,  1887,  and  then  it  ceased.  At  that  time  the  collection 
of  interest  and  the  actual  management  of  the  affairs  of  the  estate  were  in  the 
hands  of  Joseph  Capner;  his  brothers  James  and  Thomas  having  given  up 
active  participation  in  the  management.  Upon  default  in  the  payment  of  in- 
terest, without  notice  to  his  co-executors,  Joseph  commenced  proceedings  in 
this  court  to  foreclose  the  mortgage,  and  on  November  27, 1878,  obtained  a 
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decree  in  favor  of  the  executors  for  87,753.98,  and  costs  of  the  suit.  Upon 
this  decree  execution  was  issued,  and  such  proceedings  were  had  under  it  that 
the  lands  upon  which  the  mortgage  was  aliened  were,  on  April  22,  1879,  sold 
by  the  sheriff  of  Mercer  county  to  Joseph  Gapner,  for  86,055.  Joseph  paid 
the  sheriff^s  fees  and  the  costs  of  the  foreclosure,  but  no  other  part  of  the 
moneys  that  he  had  bid  for  the  farm.  He  then  took  possession  of  the  land, 
and  repaired  and  improved  the  buildings  on  it.  Since  the  sale  to  him  he  has 
had  all  the  rents-,  issues,  and  profits  of  the  place.  He  claims  now  to  own  the 
farm  in  his  own  right,  in  fee,  and  to  be  accountable  only  for  the  86,055  that 
he  purchased  it  for  at  the  sheriff's  sale.  He  produced  witnesses  who  testify 
that  at  the  time  of  the  sale,  in  their  opinion,  the  land  was  woith  about  87,000. 
The  property  appears  to  be  now  worth  several  thousand  dollars  more  than 
that  sum.  Several  witnesses  testify  that  at  various  times  Joseph  Capner  de- 
clared that  he  held  the  farm  in  trust  for  his  brothers  and  sisters.  Mary  A. 
Howell,  a  sister,  says  that  after  her  mother's  death,  in  July,  1882,  Joseph 
SHid  that  the  farm  was  increasing  in  value,  and  that  if  it  brought  820,000  his 
brothers  and  sisters  would  all  share  equally  in  it  with  him.  Mrs.  HowelTs 
son-in  law,  William  Britton.  stated  that,  in  talking  about  the  settlement  with 
Mrs.  Howell,  Joseph  said  that  he  hnd  bought  the  farm  for  the  benefit  of  the 
heirs,  and  expected  to  share  it  with  them.  Ralph  A.  Dey,  a  son-in-law  of 
James  Capner,  testified  that,  in  1885,  Joseph  told  him  that  he  held  the  deed 
of  the  farm  in  trust  for  the  heirs,  and  that  be  did  not  settle  with  them  be- 
cause he  thought  the  place  would  increase  in  value,  and  thus  benefit  them  all. 
George  Mortimore,  who  married  Margaret  Capner,  states  that,  in  1886,  Joseph 
explained  that  he  did  not  ''pay  the  liens  off,"  because  he  thought  that  the 
property  was  enhancing  in  value,  and  that,  if  he  was  correct,  they  would  all 
reap  the  benefit.  On  the  1st  of  April,  1887,  Joseph  delivered  to  his  sister 
Margaret  Mortimore  a  writing,  by  which  he  acknowledged  that  he,  as  an  ex- 
ecutor of  bis  father's  will,  had  purchased  the  mortgaged  farm,  and  by  which 
he  agreed  that  when  the  farm  should  be  sold  he  would  divide  the  proceeds  of 
sale,  less  expenses,  with  his  said  sister,  her  heirs  and  assigns,  in  proportion 
to  her  interest  in  their  father's  estate.  In  1883,  Joseph  Capner  paid  to  the 
complainants  William  H.  Capner  and  Chrlstianna  Clark  their  legacies  of  8400 
each  in  full,  they  having  become  of  age;  and  after  this  cause  was  at  issue, 
when  the  taking  of  proofs  was  nearly  concluded,  he  obtained  from  Mary  Aun 
Howell,  Elizabeth  M.  Hughes,  Margaret  Mortimore,  and  James  Capner  assign- 
ments of  their  respective  interests  in  the  farm,  and  releases  of  all  claims  and 
demands  against  him  individually,  and  by  reason  of  his  executorship  of  his 
father's  will,  and  at  the  same  time  obtained  from  the  administratrix  of  his 
brother  Hugh  Capner  a  similar  release.  For  these  assignments  and  releases 
he  paid  various  sums  of  money,  which  will  average  about  8820  in  the  case  of 
each  brother  or  sister.  The  bill  is  filed  by  Jane  Deegan,  Samuel  J.  Lenahan, 
(who  holds  an  assignment  of  the  interest  of  Thomas  Capner  in  the  85,000 
which  was  invested  for  the  testator's  widow,)  and  William  Henry  Capner, 
and'  Christianna  Clark  and  her  husband,  who  claim  in  right  of  William  J. 
Capner,  deceased.  The  defendants  are  Joseph,  Thomas,  and  James  Capner, 
the  executors.  Jane  Deegan  claims  that  she  is  entitled  to  have  paid  to  her 
outright  one-ninth  of  the  85,000  that  was  to  be  invested  for  her  mother,  with 
interest  from  the  mother's  death,  and  to  have  the  8975  which  was  invested 
for  her  reinvested  upon  bond  and  mortgage.  William  H.  Capner  and  Chris- 
tiannH  Clark  claim  that  they  are  together  entitled  to  one-ninth  of  the  85,000 
aforesaid,  with  interest;  and  Samuel  J.  Lenahan  claims  that  he  is  entitled  to 
the  share  of  Thomas  Capner  in'  the  said  85,000.  The  bill  prays  that  the  ex- 
^utors  may  be  required  to  account  with  the  complainants,  and  pay  them  the 
moneys  they  claim  as  aforesaid;  that  the  moneys  due  them  may  be  declared 
f  to  be>  a  lien  upon  the  lands  which  were  conveyed  by  the  sheriff  to  Joseph  Cap- 
;  ner  as  aforesaid;  that  Joseph  Capner  may  be  decreed  to  hold  the  said  lands  in 
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trust  for  the  estate  of  Thomas  Capner,  deceased;  that  he  may  be  decreed  to 
sell  it.  and  pay  the  proceeds  of  sale  to  the  heirs  of  TbomHS  Capner,  deceased; 
that  out  of  the  proceeds  of  sale  $975  may  be  invested  on  bond  and  mortgage 
for  Jane  Deegan,  according  to  Thomas  Capner's  will;  and  that  the  complain- 
ants may  have  such  other  relief  as  may  be  equitable. 

James  8.  Aitkin,  for  complainants.  A,  V.  ScTierick,  for  defendant  Joseph 
Capner. 

McGiLL,  Oh.  The  object  of  this  suit  is,  in  short,  to  secure  to  the  estate 
of  Thomas  Capner  the  farm  purchased  by  the  executor  Joseph  Capner,  to 
obtain  an  accounting  by  the  executors,  to  determine  the  residue  of  the  estate, 
and  to  whom  it  is  to  be  distributed,  and  to  procure  a  distribution  of  it. 

The  first  objection  urged  is  that  all  necessary  parties  to  such  a  suit  are  not 
before  the  court.  No  objection  is  made  because  those  who  have  receipted  and 
released  to  Joseph  Capner  for  their  shares  of  the  residue  have  not  been  made 
parties;  but  it  is  shown  that  Frank  Hughes  is  dead,  and  it  is  insisted  that  his 
father,  Gideon  Hughes,  should  be  a  party,  as  his  representative;  and  also  that 
the  children  of  Jane  Deegan  by  her  first  husband,  Margaret,  Mary,  Sarah, and 
Lavinia  Lord,  should  be  parties.  The  testimony  shows  that  Frank  Hughes 
died  after  he  had  attained  the  age  of  21  yeai*s;  that  he  was  the  illegitimate  son 
of  the  testator's  daughter  Sarah;  that,  shortly  after  his  birth,  Sarah,  and 
Qideon  Hughes,  who  was  the  natural  father  of  Frank,  intermarried,  and  that 
Sarah  died  in  her  father's  life-time.  Under  this  state  of  facts,  neither  Frank 
nor  his  representatives  could  be  interested  in  the  residue  of  the  estate  of 
Thomas  Capner  after  tlie  payment  of  the  legacies.  But  the  legacy  of  $400  to 
Frank  was  due  and  payable  to  him  at  his  death,  and  should  go  to  his  executor 
or  administrator.  It  does  not  appear  that  Gideon  Hughes  acts  in  either  of 
these  capacities.  If  he  does  act  in  either  capacity,  he  should  be  made  a  party. 
It  is  alleged  in  the  suit  that  the  funds  which  were  set  apart  for  Frank's  leg- 
acy have  been  used  by  the  executors,  or  one  of  them,  in  a  private  venture,  and 
mixed  therein  with  funds  whicli  belong  to  the  residuary  legatees  or  next  of 
kin.  The  personal  representative  of  Frank  should  then  be  made  a  party,  not 
only  to  take  part  in  the  accounting,  but  also  that  it  may  be  determined,  as  be- 
tween him  and  the  residuary  legatees  or  next  of  kin,  what  interest,  if  any,  he 
may  have  in  the  profits  that  were  made  by  the  use  of  the  mixed  trust  funds. 
Until  such  determination  is  had,  the  residue  for  distribution  cannot  be  ascer- 
tained. The  object  of  the  bill  is  to  obtain  a  general  accounting,  followed  by 
distribution.  I  think  that  Frank's  representative  is  a  necessary  pad^y  tosuch 
a  suit. 

Margaret,  Mary,  Sarah,  and  Lavinia  Lord  stand  in  a  different  situation. 
Their  mother  claims  that,  as  to  the  principal  of  the  65,000  which  was  jin vested 
for  Margaret  Capner,  Thomas  Capner  died  intestate,  and  that,  therefore,  she 
is  now  entitled  to  a  portion  of  it  as  one  of  his  next  of  kin,  and  that  themoney 
she  may  thus  take  is  not  to  be  ultimately  divided  among  her  said  chHdren. 
This  claim  raises  the  question  whether  the  principal  of  the  ^,000,  whiciV  was 
to  be  set  apart  for  the  widow,  is  included  in  the  residue  that  is  disposed  dC  by 
the  fourth  paragraph  of  the  will.  If  it  is  included  therein,  whatever  J^ne 
Deegan  may  take  by  reason  of  it  must  be  invested  for  her,  and  be  divided  ulti- 
mately among  her  said  children.  Tliose  children  are  then  interested  in  the  V>- 
lution  of  that  question,  and  are  entitled  to  be  heard  upon  it.  They  are  nec^- 
sary  parties,  and  they  must  be  brought  in,  not  only  befoi*e  it  is  determin)d 
whether  their  mother  shall  take  as  one  of  the  next  of  kin  or  under  the  resid]^- 
ary  clause  of  the  will,  but  also  before  an  accounting  by  the  executors;  for,  n 
the  event  of  their  mother  taking  under  the  residuary  clause  of  the  will,  tlicjT 
will  be  directly  interested  in  the  amount  of  the  residue.  They  should  also  h« 
brought  in  that  they  may  be  bound  by  the  executors'  accounting,  and  the  dt.^ 
cree  thereon.    To  a  suit  in  which  the  ascertainment  and  disposition  of  the  re 
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siduaiy  estate  ia  sought,  all  persons  Interested  in  the  residue  must  be  made 
parties.    Story.  Eq.  PI.  §  89;  Cdlv.  Parties,  171;  Reed  v.  Patterson,  44  N.  J, 

Eq. ,  14  Atl.  Bep.  490. 

In  considering  the  validity  of  the  purchase  of  the  mortgaged  farm  by  Joseph 
Capner,  one  of  the  executors,  we  are  at  once  confronted  by  the  well-estab- 
lished rule  that  a  trustee  shall  not  be  permitted  to  derive  advantage  from  the 
administration  of  property  committed  to  his  charge.  Here  Joseph  Capner  be- 
came sole  acting  executor,  and,  while  acting  in  that  capacity,  instituted  a 
suit  to  foreclose  a  mortgage  that  he  held  as  executor.  He  controlled  the  suit, 
brought  the  mortgaged  premises  to  sale,  attended  the  sale,  and  bought  the 
property  in  his  own  name.  He  did  not  bid  full  value  for  the  property,  and 
did  not  either  pay  the  sheriff  the  amount  of  his  bid,  or  set  that  amount  apart 
for  the  benefit  of  the  estate.  He  does  not  pretend  that  he  has  ever  been  ready 
to  pay  the  purchase  money,  but,  on  the  contrary,  when  applied  to  for  a  settle- 
ment of  the  estate,  has  admitted  its  use  in  his  purchase,  and  has  urged  delay 
in  order  that  the  property  may  increase  in  value  for  the  benefit  of  his  cestuln 
que  triLstent,  The  facts  pertinent  to  the  rules  and  purpose  to  apply  to  this 
transaction  are  that  he  not  only  bought  property  of  which,  as  trustee,  he 
caused  the  ^ale,  but  he  used  the  trust  funds  in  its  purchase.  Where  such 
facts  appear,  the  court  will  not  inquire  into  the  fairness  of  the  transaction, 
nor  look  for  profits  to  show  the  intent  with  which  the  purchase  was  made. 
The  cestuis  que  trustent  will  not  be  put  to  the  proof  of  fraud.  If  trust 
property  has  been  dealt  with  by  the  trustee,  and  a  profit  has  been  made,  at 
the  instance  of  a  cestui  que  trust,  the  transaction  will  be  held  to  have  been 
entered  into  for  the  benefit  of  the  trust.  A  trustee  will  not  only  be  deprived 
of  all  profit  in  such  a  proceeding,  but  will  be  obliged  to  make  good  any  loss 
that  it  may  occasion  the  trust.  The  law  upon  this  subject  grows  out  of  the 
public  policy  of  elevating  the  trustee,  above  temptation,  and  holding  him. in 
such  a  position  that  to  deal  honestly  with  respect  to  his  trust  shall  not  be  a 
strain  upon  him.  In  8taats  v.  Bergen,  17  N.  J.  Eq.  554,  it  appeared  that  a  trus- 
tee invested  trust  funds  in  a  second  mortgage  upon  a  farm,  and  that  subse- 
quently, at  a  sale  in  a  suit  to  foreclose  the  fourth  mortgage,  to  which  suit  all 
the  holders  of  the  mortgages  upon  the  farm  were  parties,  he  bought  the  mort- 
gaged premises  for  less  than  the  amount  then  due  upon  the  first  and  second 
moi'tgages.  His  cestui  que  trust  was  interested  in  the  third  and  fourth  mort- 
gages. He  did  not  pay  the  trust  moneys,  and  he  refused  to  convey  the  farm 
to  the  cest7ii  que  trust  The  cestui  que  trust  filed  a  bill  to  compel  a  convey- 
ance to  her  upon  equitable  terms,  or  to  compel  a  payment  of  the  trust  moneys, 
with  interest.  In  that  case,  in  the  court  of  errors  and  appeals.  Chief  Justice 
Beasley  stated  tlie  general  rule  applicable  to  such  sales  to  be  that,  if  a  trus- 
tee or  person  standing  in  any  similar  capacity  sell  a  trust-estate,  and  be- 
come himself  interested,  either  directly  or  indirectly,  in  the  purchase,  the 
cestui  que  trust  is  entitled  as  of  right  to  have  the  property  resold,  or,  at  his 
election,  to  acquiesce  in  the  sale;  and  said  that  it  makes  no  difference  in  the 
application  of  the  rule  tliat  the  sale  was  at  public  auction,  bona  fide  or  for  a  . 
fair  price.  It  is  held,  in  that  case,  that  where  the  trustee  is  bound  in  duty  to 
protect  his  mortgage  at  a  foreclosure  sale,  he  is  within  this  rule  if  he  buys  the 
mortgaged  premises.  The  case  before  me  is  more  decidedly  witlun  the  rule 
thus  staled  than  Staats  v.  Bergen;  for  here  the  foreclosure,  as  has  been  said, 
was  instituted,  conducted,  and  controlled  by  the  trustee,  who  was  bound  to 
protect  the  mortgage  he  sought  to  foreclose,  while  in  8taats  v.  Bergen  tlie 
foreclosure  sale  was  brought  about  by  another,  and  the  trustee  merely  fol- 
lowed in  the  suit,  and  attended  the  sale  to  protect  the  trust  mortgage.  In 
that  case  the  chief  justice  further  says:  ** There  is  also  another  ground  of  ob- 
jection to  this  claim  of  the  defendant.  The  purchase  was  made  by  the  use  of 
the  mortgage,  which  was,  in  equity,  owned  by  the  complainant.  That  mort- 
gage the  defendant  could  not  lawfully  use  in  his  own  concerns*  so  as  to  make 
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a  profit  to  himself.  If  a  trustee  use  truBt  funds  in  the  purchase  of  property 
or  in  the  transaction  of  business,  it  is  a  violation  of  bis  duties  as  trustee,  and 
the  profits  of  such  purchase  or  business  must  inure  to  the  benefit  of  the  cestui 
que  trust.**  In  Lewin,  Trusts,  289,  it  is  said:  *'If  trust  money  be  laid  out  by 
a  trustee  in  buying  and  selling  land,  and  a  profit  be  made  by  the  transaction, 
that  shall  go,  not  to  the  trustee  who  has  so  applied  the  money,  but  to  the  ces* 
tui  que  trust  whose  money,  has  been  applied.  So  where  a  trustee  or  executor 
has  used  the  fund  committed  to  his  care  in  stock  speculations,  though  any 
loss  may  fall  exclusively  upon  himself,  he  must  account  to  the  trust-estate 
for  every  farthing  of  profit.  If  he  lay  out  the  trust  money  in  a  commercial 
adventure,  as  in  buying  and  fitting  out  a  vessel  for  a  voyage,  or  put  it  in  tiie 
trade  of  another  person  from  which  he  is  to  derive  certain  stipulated  ffains, 
or  if  he  employ  it  himself,  for  the  purposes  of  his  own  business,  in  all  these 
cases  he  must  account  to  the  cestui  que  t^t^^  for  the  profits.**  In  1  Perry, 
Trusts,  §  209,  this  accountability  is  said  to  extend  to  all  bonuses  and  gratui- 
ties that  may  be  given  to  a  trustee  by  strangers,  for  contracts  made  wiih  them 
in  relation  to  the  trust  property. 

The  purchase  by  Joseph  Capner  was  effected  by  the  use  of  the  trust  mort- 
gage. He  states  that  at  the  sheriff's  sale  some  other  person  bid  $6,050  for  the 
farm,  and  that  but  for  his  bid  of  an  additional  $5  that  person  would  have 
been  the  owner  of  the  farm.  In  this  situation  it  is  manifest  that  it  was  nec- 
essary for  him  to  use  $6,055  to  secure  the  farm.  He  frankly  admits  that  be- 
yond the  payment  of  the  costs  of  foreclosure  and  the  sheriff's  fees  he  paid 
nothing  for  the  farm,  yet  had  credited  upon  the  execution  in  the  sheriff's 
hands  $6,055.  Clearly,  then,  he  effected  this  purchase  mainly  with  the  trust 
funds.  I  have  no  hesitation  in  deciding  both  upon  the  ground  that  he  used 
the  trust  moneys  in  effecting  that  purchase,  that  the  farm  must  be  held  to 
belong  to  the  trust,  and  be  sold  for  its  benefit.  Ita  rents,  issues,  and  profits 
must  also  be  accounted  for,  with  interest.  Credit  will  be  allowed  for  the 
costs,  and  sheriff's  fees  paid,  and  also  for  whatever  has  been  paid  for  neces- 
sary repairs,  and  proper  and  permanent  improvements  and  taxes,  with  in- 
terest. 

The  solution  of  the  remaining  question  in  this  case,  namely,  whether,  at 
the  death  of  the  testator's  widow,  the  principal  of  the  $5,000  went  into  the 
residue  disposed  of  by  the  will,  or  whether,  as  to  that  $5,000,  Thomas  Capner 
died  intestate,  will  be  reserved  until  all  the  parties  entitled  to  be  heard  upon 
it  shall  be  before  the  court;  and  an  accounting  by  the  executors,  including 
an  accounting  for  the  rents,  issues,  and  profits  from,  and  the  expenditures 
upon,  the  farm,  will  be  then  decreed.  Upon  the  coming  in  of  the  master's 
report  upon  the  accounting,  the  liabilities  of  the  several  executors  will  be  de- 
termined, and  the  parties  to  the  suit  will  be  heard  upon  the  construction  of 
the  will. 


Maloney  v.  Herbert. 
(Court  of  Chancery  of  New  Jersey,    November  8, 1888.) 

ExEounoN— Sale— Equitable  Relief— Evidence— Sufpicibnct. 

On  the  hearing  of  a  bill  by  a  judgment  debtor  for  equitable  relief  against  an  < 
cution  sale,  complainant  contended  that  he  refrained  from  efforts  to  procure  an  ad- 
journment of  the  sale  upon  a  promise  by  the  purchaser,  made  to  the  deputy  in  charge 
of  the  sale,  and  communicated  to  him  by  the  deputy^  to  buy  the  land  and  allow  him 
to  redeem.  The  deputy  had  since  died,  and  no  one  else  present  heard  any  such  prom- 
ise. The  purchaser  was  complainant's  neighbor,  and  an  accommodation  Indorser 
for  him.  After  the  sale  complainant  was  excited,  and  said  he  did  not  think  the  pur- 
chaser would  allow  him  to  redeem,  and  went  to  the  hotel  to  ask  him  if  be  would. 
Held,  that  there  was  no  such  promise  before  the  sale,  and  the  bill,  not  resting  upon 
anything  after  the  sale,  must  be  dismissed. 

Bill  for  relief  by  Edward  Maloney  against  John  W.  Herbert 
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Theodore  Runyonf  for  complainant,    John  W.  HerherU  Jt.^  for  defendant. 

BiBD,  y.  C.  Maloney's  farm  was  about  to  be  offered  at  sheriff's  sale.  He 
charges  that  Herbert  pi:x)mised  to  boy  it  for  him,  and  to  permit  him  to  have 
it  again  on  paying  the  amount  which  Herbert  should  bid.  The  farm  was  sold 
to  Herbert,  who  now  refuses  to  convey  to  Maloney. 

The  case  shows  that  these  parties  were  neighbors;  that  Herbert  had  been 
the  accommodation  indorser  for  Maloney  for  several  years,  and  had  so  in- 
dorsed a  note  to  raise  money  with  which  to  pay  the  last  year's  interest  upon  the 
mortgage  under  the  foreclosure  of  which  the  sale  was  made;  that  the  said  mort- 
gage had  been  given  to  one  Holmes,  who  had  not  only  obtained  a  decree,  but 
also  a  judgment  on  the  bond,  and  taken  a  levy  on  all  of  Maloney 's  goods;  that 
Herbert  was  liable  for  |K85  by  virtue  of  his  indorsements,  to  secure  himself 
the  payment  of  which  he  took  a  chattel  mortgage  from  Maloney,  which,  how- 
ever, was  subsequent  to  the  judgment  of  Holmes;  that  there  were  other  judg- 
ments against  Maloney  which  were  subsequent,  as  liens,  to  the  mortgage  of 
Holmes;  and  that  Herbert,  having  nothing  but  the  chattels  to  secure  him,  and, 
consequently,  being  desirous  to  have  the  land  of  Maloney  sell  for  enough  to 
satisfy  the  decree  of  Holmes,  and  so  release  the  chattels  from  the  lien  of  the 
Holmes  judgment,  consented  to  and  did  guaranty  Holmes  that  the  land  should 
sell  for  sufficient  to  pay  him.  The  premises  mentioned  in  the  decree  were  ad- 
vertised for  sale  January  20,  1888,  and  on  that  day  one  parcel  of  the  land  was 
sold;  but  the  sale  of  the  farm,  being  124  acres,  was  adjourned  for  one  week, 
at  the  request  of  Maloney.  On  the  day  to  which  the  sale  was  so  adjourned, 
there  were  present  in  the  sheriff's  office,  the  place  of  sale,  Herbert,  Holmes, 
the  three  judgment  creditors,  the  sheriff,  and  his  clerk,  who  was  also  his 
counsel.  Maloney  made  most  diligent  effort  to  induce  the  sheriff  to  adjourn 
the  sale  once  more,  and  for  a  longer  period,  m  the  hope  of  being  able  to  have 
more  bidders  present.  The  sheriff  refused  to  take  the  responsibility  on  him- 
self, and  the  consent  of  Holmes  could  not  be  procured. 

The  claim  on  behalf  of  Maloney  is  that,  at  this  point  of  time,  and  just  be- 
fore the  sale,  Herbert  promised  him,  in  effect,  that  he  would  buy  the  farm 
for  him,  (Maloney,)  and  would  allow  him  to  redeem  it.  The  sheriff's  clerk 
offered  the  farm  for  sale,  and  Maloney  swears  that  he  told  him  that  Herbert 
would  buy  the  property  in  for  him;  that  Herbert  did  not  want  the  property, 
but  only  wanted  it  so  that  he  could  get  his  money,  and  would  allow  him  to 
redeem  it.  He  also  says  that  Herbert  was  close  by  when  the  clerk  said  tiiis. 
It  is  admitted  that  the  promise  was  not  made  in  any  other  manner;  that  if 
Herbert  made  any  promise  at  all  it  was  not  made  directly  to  Maloney,  but  to 
the  sheriff's  clerk,  and  by  him  communicated  to  Maloney  in  the  presence  of 
Herbert.  Unfortunately,  the  clerk  died  before  his  testimony  could  be  had. 
It  is  equally  unfortunate  that  no  one  else  present  in  the  room  heard  any  such 
declaration,  if  made  before  the  sale  was  made  and  the  conditions  were  signed 
by  Herbert.  At  that  point  of  time  the  sheriff  says  that  he  heard  his  clerk 
say  to  Maloney  that  he  was  making  a  fuss  about  this,  and  thiit  he  could  get 
the  property  back  from  Herbert,  for  Herbert  did  not  want  it.  This  making 
a  fuss  refers  to  the  fact  that  Maloney  continued  his  demands  for  an  adjourn- 
ment, and  insisted  that  he  was  entitled  to  it  of  right.  This  Maloney  says 
himself.  Gonover,  one  of  the  judgment  creditors  present,  says  that,  immedi- 
ately after  the  sale,  Maloney  said  that  he  had  been  abused,  when  he  (Gonover) 
said  to  him  there  was  no  necessity  for  such  talk,  and  told  him  that  Herbert 
did  not  want  the  farm,  and  would,  no  doubt,  let  him  redeem  it;  to  which  Ma- 
loney replied  that  he  did  not  think  he  would.  Gonover  offered  to  go  to  the 
hotel  where  Herbert  had  gone  to  learn  whether  he  was  right  or  not,  and  Ma- 
loney went  along.  After  finding  Herbert,  he  made  known  to  him  the  pur- 
pose of  their  coming,  and  then  left  them.  It  seems,  then,  clear  enough,  that 
something  of  the  kind  referred  to  by  the  sheriff  as  taking  place  after  the  sale 
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did  so  take  place.  Bat  the  pleader  did  not  redt  his  case  upon  anything  that 
was  said  after  the  sale*  as  the  following  quotation  from  his  hill  shows:  *'But 
the  said  Herbert  then  and  there  in  urging  the  sale,  stating  to  your  orator  that 
he  only  wanted  his  own  money,  and  that  if  the  property  should  be  then  sold 
he  would  buy  it  in,  and  your  orator  could  redeem  it  from  him  at  any  time 
when  he  could  raise  the  money  to  do  so.  Influenced  and  induced  by  that  sug- 
gestion and  statement  on  the  part  of  said  Holmes,  [Herbert,]  and  urged  thereto 
by  the  deputy-sheriff  who  had  charge  of  the  sale,  who  said  it  would  be  best  to 
proceed  with  the  sale  at  that  time  and  let  Mr.  Herbert  buy  the  property  in  and 
so  save  expense,  for  your  orator  could  redeem  the  property  at  any  time,  your 
orator  withdrew  his  application  for  an  adjournment,  and  permitted  the  prop- 
erty to  go  to  sale,  and  it  was  sold  accordingly  to  John  W.  Herbert,  who  pur- 
chased it  at  the  price  of  three  thousand  dollars.*'  It  will  be  seen  that  the 
equitable  proposition  involved  in  this  statement  is  that,  upon  the  withdrawing 
of  the  effort  which  Maloney  was  making  to  secure  an  adjournment  which 
he  thought  he  was  equitably  entitled  to,  Herbert  promised  him  that  he  would 
purcliase  the  property  for  him  an<l  permit  him  to  redeem  at  any  time.  And 
it  will  also  be  seen  that  the  promise  is  alleged  to  have  been  made  before  the 
sale;  and  that  upon  the  promise  being  made  Maloney  withdrew  his  opposition 
to  the  sale  being  made  at  the  time.  No  one  in  the  room  at  that  time  sus- 
tains Maloney  in  the  assertion  that  what  was  said  on  the  subject  was  said  be- 
fore the  sale.  No  one  of  the  other  four  or  five  persons  present  heard  anything 
of  the  kind,  and  Herbert  swears  that  nothing  of  the  kind  was  said.  And*  one 
most  important  statement  in  the  proposition  is  not  sustained  by  Maloney 
himself;  that  is,  that  upon  the  promise  of  Herbert  to  buy  for  him  he  withdrew 
his  opposition  to  the  sale  at  that  time.  I  understand  Maloney  to  swear  that 
he  continued  his  opposition  to  the  sale,  and  insisted  upon  an  adjournment  un- 
til the  conditions  were  signed.  To  this  effect  is  the  testimony  of  several  other 
witnesses.  When  to  this  is  added  the  fact  that  Maloney  continued  very  much 
excited  after  the  sale,  and  told  Conover,  when  the  latter  suggested  that  Her- 
bert did  not  want  the  farm,  but  would  allow  him  to  redeem  it,  that  he  did  not 
believe  Herbert  would  do  it;  and  also  the  fact  that  he  went  with  Conover  at 
once  to  see  Herbert,  in  order  to  obtain  from  him  tlie  desired  promise,  it  is  im- 
possible to  conclude  that  Maloney  is  right.  But  in  connection  with  these  is 
another  important  fact  out  of  the  mouth  of  Maloney  himself.  He  says  that, 
immediately  after  the  sale,  he  went  to  Herbert  and  said  to  him:  "You  have 
got  my  farm ;  sell  my  goods  also, " — that  is,  under  the  chattel  mortgage.  Look- 
ing at  it  from  Maloney's  stand-point,  I  conclude  that  he  must  be  mistaken 
in  saying  that  Herbert  made  such  a  promise  before  the  sale.  His  own  con- 
duct absolutely  negatives  any  such  occurrence.  Mr.  Herbert  had  often  be- 
friended him  before,  without  any  consideration  therefor.  There  has  been  no 
check  to  the  friendly  relations  up  to  this  time;  and,  in  a  matter  which  Malo- 
ney deemed  so  vital,  there  can  be  no  doubt  but  that  he  would  have  eagerly 
accepted  the  promise  of  Herbert  to  buy  it  for  him,  and  permit  him  to  redeem 
it.  That  this  is  so,  is  established  by  what  occurred  at  the  hotel  after  the  sale, 
when  Maloney  asked  Herbert  if  he  could  not  have  the  farm  back,  when  Her- 
bert told  him  he  could.  I  have  no  doubt  but  that  this  was  the  promise  on 
which  Maloney  relied,  getting  it  intermingled  with  what  passed  in  the  sher- 
iff's office  before  he  went  to  the  hotel.  But  the  claim  to  equitable  relief  does 
not  rest  at  all  upon  anything  in  the  way  of  an  agreement  which  passed  after 
the  sale;  all  reference  to  what  was  thereafter  said  or  done  being  introduced 
to  prove  that  the  promise  alleged  in  the  bill  to  have  been  given  actually  was 
so  given.  But,  again,  supposing  that  Herbert  made  the  promise  alleged',  then 
the  conduct  of  Maloney  deprives  it  of  all  equitable  force.  He  did  not  accept 
the  promise.  He  says  that  he  continued  to  demand  the  adjournment  until 
the  close  of  the  sale;  and  in  this  he  is  corroborated  by  others.  If  Maloney 
would  not  be  bound,  clearly  Herbert  was  not.    Mark,  it  all  rests  upon  the 
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promise  made  to  Malonej,  and  not  upon  anj  act  of  Herbert  which  was  calcu- 
lated to  mislead  Maloney,  and  which  did  actually  mislead  him,  to  his  hurt. 

I  do  not  find  any  ground  for  equitable  relief,  and  will  advise  that  the  bill  be 
dismissed,  with  costs. 


(44  N.  J.  B.  448) 

Fulton  v.  Gbeaoen  et  al. 
(Court  of  Chancery  of  Kew  Jersey.    November  9, 1888.) 

1.  Equity— Practicb— Abatement  or  Action— Transfer  op  Complainant's  Inter- 

est. 

A  ooxnplainant,  suing  in  bis  own  right,  and  alone,  cannot,  after  he  has  parted 
with  his  whole  interest  in  the  subject-matter  of  the  litigation^  further  prosecute 
,  the  action. 

2.  Same— Pleading — Plea— Motion  Confessing  Truth. 

Where  a  defendant  files  a  plea  which  goes  to  the  whole  equity  of  the  bill,  and  a 
motion  is  afterwards  made  in  the  oause  which  confesses  the  truth  of  the  plea,  the 
court  may  deal  with  the  cause  as  tl^ough  an  order  bad  been  made  allowing  the  plea. 

8.  Same- Allowance  op  Plea— Injunction— Dissolution. 

The  allowance  of  a  plea  which  either  constitutes  a  full  defense  to  the  complain- 
ant's whole  case  or  deprives  him  of  all  power  to  further  prosecute  Ms  action  will, 
if  he  holds  an  injunction,  entitle  the  defendant  to  its  dissolution ;  but  a  motion  for 
that  purpose  must  he  made. 

4.  Samb>-Bill  op  Kbvivob— Original  Bill  in  the  Natxtre  op  Supplemental  Bill. 
The  difference  between  an  original  bill  in  the  nature  of  a  bill  of  revivor  and  an 
original  bill  in  the  nature  of  a  supplemental  bill  is  this :  Under  an  original  bill  in 
the  nature  of  a  bill  of  revivor  the  defendant  is  absolutely  bound  by  the  former  pro- 
ceedings in  the  cause,  but  under  an  origrinal  bill  in  the  nature  of  a  supplemental  bill 
he  has  a  right  to  avail  himself  of  any  new  equity  or  defense  which  has  arisen  since 
the  original  bill  was  filed,  or  which  ne  may  have  a  right  to  urge  against  the  new 
party  coming  into  the  litigation,  hut  which  did  not  exist  against  the  original  com- 
plainant 

6.  Same— Abatement  and  Revival. 

Where  a  sole  complainant,  suing  in  his  own  rijght,  transfers  his  whole  interest  in 
the  subject-matter  of  the  litigation,  the  complainant  being  no  longer  able  to  pros- 
•  ecute  the  suit  for  want  of  interest,  and  his  assignee  claiming  by  a  title  which  may 
be  litigated,  the  benefit  of  the  former  proceedings  cannot  be  obtained  by  a  mere 
supplemental  bill,  but  must  be  sought  by  an  original  bill  in  the  nature  of  a  supple- 
mental bill. 

(Syllaims  by  the  CofwrU) 

On  motion  for  leave  to  file  an  original  bill  in  the  nature  of  a  bill  of  revivor, 
and  also  on  motion  to  dissolve  an  injunction. 

Edward  A.  Day  and  John  W  Taylor^  for  complainant.  Robert  H,  Mc-- 
Carter  and  Thomas  N.  McCarter,  for  defendants. 

Tan  Fleet,  V.  C.  The  facts  giving  rise  to  the  controversy  in  this  case 
are  stated  with  sufliclent  fullness  in  Fulton  v.  Qreacen,  36  N.  J.  Eq.  216,  to 
show  the  nature  and  extent  of  the  dispute  between  the  parties.  For  present 
purposes  it  is  sufficient  to  say  that  the  suit  was  originally  brought  by  Elisha 
M.  Fulton  against  John  Greacen,  Jr.,  to  prevent  Greacen  from  diverting 
water  from  a  paper-mill  which  Fulton  owned,  and  which  water  Fulton 
claimed  a  right  to  use  to  operate  his  mill.  The  water  in  question  was  sup- 
plied by  the  Morris  Canal  Company,  and  was  cariied  from  tiie  canal  to  Ful- 
ton's mill  by  a  raceway  on  Greacen's  land.  Greacen  by  his  answer  denied 
Fulton's  right  to  the  water,  and  admitted  tliat  he  intended  to  deprive  him  of 
the  use  of  it.  The  court,  after  hearing  the  parties,  granted  an  injunction 
prohilnting  the  diversion  of  the  water.  Subsequently,  and  after  tlie  cause 
had  been  partially  heard,  the  complainant  was  given  leave  to  file  an  amended 
bill,  for  the  purpose  of  bringing  in  another  person  as  a  party  complainant, 
who,  it  appeared  by  the  complainant's  proofs,  had  such  an  interest  in  the 
subject-lnatter  of  the  suit  as  to  make  him  a  necessary  party.  Afterwards  the 
complainant  also  obtained  leave  to  file  a  supplemental  bill,  for  the  purpose  of 
laying  before  the  court  the  fact  that  a  deed  executed  by  one  of  the  complain- 
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ant'B  predecessors  in  title  to  a  person  under  whom  the  complainant  did  not 
and  could  not  claim,  and  the  existence  of  which  the  defendant,  by  his  answer, 
had  made  one  of  his  grounds  of  defense,  had  been  adjudged,  by  the  decree  of 
this  court,  to  be  a  nullity,  and  without  legal  force  or  effect.  Both  bills  were 
filed  pursuant  to  the  leave  given.  Subsequently,  the  defendant,  John  Grea- 
cen,  Jr.,  died  testate,  and  since  then  his  executors  and  devisees  have  been 
substituted,  by  the  order  of  the  court,  as  defendants  in  his  place.  To  the 
amended  and  supplemental  bills  the  new  defendants  have  interposed  a  plea, 
alleging  that  since  the  last  two  bills  were  filed  the  complainant  conveyed  all 
the  land  to  which  the  water  in  controversy  is  claimed  to  be  appurtenant,  as 
well  as  his  right  to  the  water  itself,  to  the  Essex  Paper  Company.  With  the 
pleadings  In  this  condition,  no  reply  of  any  kind  }iaving  been  made  to  the 
plea,  an  application  is  made  on  behHlf  of  the  Essex  Paper  Company  for  leave 
to  file  what  is  called  in  the  notice  of  the  application  "a  bill  in  the  nature  of  a 
supplemental  bill  and  bill  of  revivor.*'  The  defendants,  on  receiving  notice 
of  the  application  just  mentioned,  gave  notice  at  once  of  a  motion  to  dissolve 
the  injunction  granted  to  Mr.  Fulton. 

The  application  for  leave  to  file  a  bill  on  behalf  of  the  Essex  Paper  Com- 
pany must,  I  think,  be  regarded  as  a  confession  of  the  truth  of  the  main  fact 
stated  in  the  plea;  for,  except  it  be  taken  as  true  that  the  Essex  Paper  Com- 
pany has  succeeded  to  the  rights  which  the  original  complainant  sought  to 
have  vindicated  and  protected  by  this  suit,  it  has  no  right  to  intervene,  and 
there  is  nothing  on  which  its  application  can  stand.  The  situation  of  affairs 
is  this:  The  defendants,  by  an  appropriate  pleading,  deny  the  right  of  the 
original  complainant  to  longer  maintain  this  action,  because,  they  say,  he  is 
no  longer  the  owner  of  the  rights  which  this  suit  was  brought  to  protect, 
having  conveyed  them  to  the  Essex  Paper  Company.  Thereupon — the  orig- 
inal complainant  saying  nothing  to  the  defendants*  plea — ^the  Essex  Paper 
Company  asks,  by  the  same  counsel  representing  the  original  complainant,  to 
be  permitted  to  file  a  pleading  which  will  enable  it  to  supplant  the  original 
complainant  in  the  litigation,  and  to  continue  the  litigation  in  its  own  name 
against  the  defendants.  In  view  of  these  facts,  it  would  seem  to  be  undeni- 
able that  the  application  of  the  Essex  Paper  Company  must  be  regarded  as  a 
full  confession  of  the  truth  of  the  defendants'  plea.  This  being  so,  it  Is  clear 
that  the  original  complainant  must  be  dealt  with  as  having,  by  his  own  act, 
deprived  himself  of  all  right  or  power  to  further  maintain  this  action.  The 
piinciple  is  elementary  that  a  complainant,  suing  in  his  own  right,  and  alone, 
cannot,  after  he  has  parted  with  his  whole  interest  in  the  subject-matter  of 
the  litigation,  further  prosecute  the  action.  Story,  Eq.  PI.  §  348:  2  Daniell, 
Ch.  Pr.  1518;  Millar.  Hoag,  7  Paige,  18;  8edgtoick  v.  Cleveland,  Id.  287; 
McMon  V.  Railroad  Oo.,  52  Me.  107;  Tappan  v.  Smith,  5  Blss.  75.  The 
truth  of  the  plea  being  confessed,  the  case  stands,  so  far  as  the  rights  of  the 
parties  are  concerned,  substantially  as  though  an  order  had  been  made  allow- 
ing the  plea.  If  mere  matter  of  procedure  or  form  be  put  aside,  that  is  the 
precise  present  position  of  the  case.  The  original  complainant  having  de- 
prived himself  of  the  power  to  further  prosecute  his  action,  and  the  truth  of 
the  defendants'  plea  setting  up  that  fact  being  confessed,  the  court  should  re- 
gard the  plea  as  allowed.  Tlie  rule  seems  to  be  settled  that  the  allowance  of 
a  plea  which  either  constitutes  a  full  defense  to  the  complainant's  whole  case 
or  deprives  him  of  all  power  to  further  prosecute  his  action  will,  if  he  holds 
an  injunction,  entitle  the  defendant  to  its  dissolution.  The  allowance  of  the 
plea  will  not  ipso  facto  dissolve  the  injunction,  but  a  dissolution  will  gener- 
ally be  granted  as  of  course,  on  motion.  Fhilipa  v.  Langhoi'n,  1  Dick.  148; 
Mason  v.  Murray,  2  Dick.  536;  Ferrand  v.  Earner,  4  Mylne  &  C.  147;  El- 
dred  v.  Qamp,  Har.  (Mich.)  162;  1  Daniell,  Ch.  Pr.  698;  1  Barb.  Cb.  Pr.  121; 
2  High,  luj.  S  1505.  But,  suppose  the  injunction  in  this  Ciise  was  retained* 
it  is  not  possible  for  me  to  see  how  its  retention  would  benefit  the  Essex  Pa. 
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per  Company.  It  was  granted  originally  to  protect  rights  which  were  claimed 
by  Elisha  M.  Fulton  against  a  threatened  invasion  of  them  by  John  Greacen« 
Jr.  It  commanded  Greaoen.  his  workmen,  servants,  and  agents*  not  to  in- 
vade the  rights  claimed  by  Fulton.  But  Fulton  no  longer  holds  the  rights 
in  question,  and  consequently  needs  no  protection.  Both  parties  in  interest 
have  changed  since  the  injunction  was  granted.  So  far  as  appears,  since  the 
Essex  Paper  Company  has  claimed  to  own  the  rights  in  question  no  invasion 
of  them  has  been  committed  or  threatened.  No  injunction  lias,  as  yet,  been 
granted  to  the  Essex  Paper  Company,  and  nothing  has  been  done  by  the  pres- 
ent defendants,  so  far  as  appears,  which  would  justify  the  allowance  of  an  in- 
junction against  them.  Until  the  court  has  commanded  the  present  defend- 
ants not  to  invade  the  rights  claimed  by  the  Essex  Paper  Company,  notlilng 
that  they  may  do  which  may  be  alleged  to  be  an  invasion  of  them  can,  I 
suppose,  be  treated  by  the  court  as  a  contempt  of  its  authority.  The  injunc- 
tion must  be  dissolved. 

The  defendants  do  not  deny  that  the  Essex  Paper  Company  may  continue 
the  litigation  initiated  by  Mr.  Fulton,  but  they  deny  its  right  to  file  a  bill  of 
the  kind  which  it  asks  leave  to  file.  The  notice  under  which  the  application 
of  the  paper  company  is  made,  describes  the  pleading  which  it  is  desired  to 
have  leave  to  file  as  *'a  bill  in  the  nature  of  a  supplemental  bill  and  bill  of  re- 
vivor, "  but  I  suppose  the  pleading  meant  is  what  is  called  in  books  of  plead- 
ing and  practice  "an  original  bill  in  the  nature  of  a  bill  of  revivor."  The  de- 
fendants deny  the  right  of  the  paper  company  to  file  an  original  bill  in  the 
nature  of  a  bill  of  revivor,  but  concede  that  it  may  be  proper  to  give  the  paper 
company  leave  to  file  an  original  bill  in  the  nature  of  a  supplemental  bill. 
The  difference  between  an  original  bill  in  the  nature  of  a  bill  of  revivor  and 
an  original  bill  in  the  nature  of  a  supplemental  bill  is  defined  by  Lord  Bedss- 
DALE  as  follows:  "  There  seems  to  be  this  difference  between  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and  an  original  bill  in  the  nature  of  a  sup- 
plemental bill:  Upon  the  first  the  benefit  of  the  former  proceediogs  is  abso- 
lutely obtained,  so  that  the  pleadings  in  the  first  cause,  and  tlie  depositions 
of  witnesses,  if  any  have  been  taken,  may  be  used  in  the  same  manner  as  if 
filed  or  taken  in  the  second  cause;  and,  if  any  decree  has  been  made  in  the 
first  cause,  the  same  decree  shall  be  made  in  the  second.  But  in  the  other  a 
new  defense  may  be  made;  the  pleadings  and  depositions  cannot  be  used  in 
the  same  manner  as  if  taken  or  filed  in  the  same  cause;  and  the  decree,  if  any 
has  been  obtained,  is  in  no  otherwise  of  advantage  than  as  it  may  be  an  in- 
ducement to  the  court  to  make  a  similar  decree."  Mitf.  Eq.  PI.  68;  Story, 
Eq.  PI.  §  849,  note  2.  It  will  be  observed,  that  Lord  Bedesdalb  does'  not 
say  that  under  an  original  bill  in  the  nature  of  a  supplemental  bill  the  plead- 
ings and  depositions  filed  and  taken  in  the  original  cause  cannot  be  used  in 
the  second  cause  at  all,  but  simply  that  they  cannot  be  used  in  the  same 
manner  as  they  may  under  an  original  bill  in  the  nature  of  a  bill  of  revivor. 
Lord  Eldon,  in  Lloyd  v.  Johnes,  9  Yes.  89,  stated  it  as  his  opinion  that 
the  only  real  distinction  which  exists  between  the  rights  or  positions  of  the 
parties  under  the  two  different  forms  of  pleadings  is  that  the  defendant  un- 
der an  original  bill  in  the  nature  of  a  supplemental  bill  is  just  as  much  bound 
by  the  former  proceedings  as  under  an  original  bill  in  the  nature  of  a  bill  of 
revivor,  except  as  to  any  new  equity  or  defense  which  may  have  arisen  since 
the  original  bill  was  filed,  or  which  he  may  have  a  right  to  urge  against  the 
new  party  coming  into  the  litigation,  but  which  did  not  exist  against  the  orig< 
inal  complainant.  Making  this  addition  to  the  formula  given  by  Lord  Redes* 
DALE,  it  will  be  perceived  that  the  rule  on  this  subject  is  made  entirely  plain, 
easy  of  application,  and  eminently  just  in  its  operation.  Adopting  this  as 
the  true  ground  of  distinction  between  the  two  forms  of  pleading,  it  seems  tc 
me  to  be  quite  manifest  that  the  new  party  coming  into  this  litigation  shoulc 
be  required  to  adopt  that  form  of  pleading  which  will  leave  open  to  the  de 
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fendants  any  defense  wbicb  may  have  arisen  since  this  snit  was  commenced, 
or  which  they  may  have  a  right  to  urge  against  the  new  party,  although  it 
did  not  exist  against  the  old.  In  no  other  way  can  the  rights  of  the  present 
litigants  be  fairly  determined,  or  full  and  complete  justice  done.  Besides, 
that  is  the  course  which  the  precedents,  as  I  understand  them,  direct  sbali  be 
pursued.  Where  a  sole  plaintiff,  suing  in  his  own  light,  transfers  his  whole 
interest  in  the  subject  of  the  litigation  to  another,  the  plaintiff  being  no  longer 
able  to  prosecute  the  suit  for  want  of  interest,  and  his  assignee  claiming  by  a 
title  which  may  be  litigated,  the  benefit  of  the  former  proceedings  cannot  be 
obtained  by  a  mere  supplemental  bill,  but  must  be  sought  by  an  original  bill 
in  the  nature  of  a  supplemental  bill.  Story,  Eq.  I^.  §  348;  2  Daniell,  Gh.  Pr. 
1518;  Mills  v.  Hoag,  7  Paige,  18;  Mason  v.  Railroad  Co.,  52  Mcv  107.  Tap- 
pan  y,  Smithi  5  Biss.  73,  presents  an  example  of  the  practical  application  of 
this  rule.  There  Henry  C.  Bowen  filed  an  original  bill  against  Hyatt  Smith 
to  enforce  the  payment  of  a  judgment.  The  defendant  was  brought  into 
court,  and  the  suit  prosecuted  regularly  up  nearly  to  the  time  of  hearing,  when 
Bowen  made  a  general  assignment  to  Tappan  for  the  benefit  of  his  creditors. 
The  assignment  passed,  of  course,  the  judgment  on  which  Bowen's  suit  was 
founded.  Tappan,  after  the  assignment  to  him,  attempted  to  obtain  the  ben- 
efit of  the  former  proceedings  in  the  cause  by  filing  an  original  bill  in  the  nat- 
ure of  a  bill  of  revivor.  The  defendant  demurred,  and  the  demurrer  was 
sustained,  and  Tappan^s  bill  dismissed  on  the  ground  that  the  only  pleading 
which  Tappan  could  file  in  such  a  case  was  an  original  bill  in  the  nature  of 
a  supplemental  bill. 

The  application  of  the  Essex  Paper  Company  must  be  denied.  It  may,  how- 
ever, if  it  desires,  take  an  order  giving  it  leave  to  file  an  original  bill  in  the 
nature  of  a  supplemental  bill.  As  the  defendants  have  prevailed  on  both  mo- 
tions, they  are  entitled  to  costs. 


(51  N.  J.  I*  100) 

Township  of  Eatontown  v.  Boabd  op  Ajssessobs. 
(fcPit2>reiTO6  Cov/rt  of  New  Jersey.    November  12, 1888.) 

rAXATioN— Apportionment  by  County  Board— Vaca.noy  in  Oppiob  op  Assessor. 

If  there  be  a  vacancy  in  the  office  of  assessor  of  any  city,  ward,  or  township,  and 
for  that  reason  the  duplicate  of  such  city,  ward,  or  township  is  not  produced  at  the 
meeting  of  the  county  board  of  assessors,  the  board  may  proceed  to  ascertain  the 
proportion  of  tax  to  be  levied  on  said  city,  ward,  or  township  in  the  same  manner 
as  if  the  office  of  assessor  were  filled,  and  the  assessor  were  voluntarily  absent 
from  the  meeting. 

{SylKibus  by  the  Court.) 

Certiorari. 

Petition  by  the  inhabitants  of  the  township  of  Eatontown  to  review  the 
proceedings  of  the  board  of  assessors  of  the  county  of  Monmouth,  in  ascer- 
taining the  proportion  of  tax  for  the  township  for  the  year  1887. 

Argued  June  term,  1888,  before  Depue,  Van  Stckel,  and  Dixon,  JJ, 

Mr.  Steen,  for  prosecutor.    /.  C,  Conover,  for  defendant. 

Dixon,  J.  This  certiorari  brings  up  the  action  of  the  Monmouth  county 
board  of  assessors  in  ascertaining  the  proportion  of  tax  to  be  assessed  and 
levied  upon  the  township  of  Eatontown  for  the  year  1887.  It  appears  that 
the  assessor  of  Eatontown  township  died  on  the  day  before  the  meeting  of  the 
board  in  that  year,  and  consequently  the  duplicate  of  that  township  was  not 
produced  at  the  meeting.  In  its  absence,  the  board  fixed  the  valuation  of  the 
taxable  property  in  the  township  at  81»200,000,  and  thus  ascertained  its  pro- 
portion of  tax;  and  the  evidence  taken  satisfies  us  that  in  so  doing  the  mem- 
bers of  the  board  acted  '* according  to  the  best  of  their  knowledge  and  infor- 
mation," as  provided  by  section  9  of  the  tax  act  of  1846,  (Revision,  1142,)  for 
the  case  of  a  non-attending  assessor,  although  they  did  not,  with  regard  to  the 
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fixing  of  this  yaluation,  institute  ''a  careful,  particular^  and  thorough  com- 
parison'* of  duplicates,  as  they  are  required  to  do  by  the  supplement  of  1883, 
(Supp.  Revision,  980,)  before  increasing  the  valuation  contained  in  a  duplicate 
which  is  produced  before  them.  The  township  insists  that  section  9  does  not 
apply  to  the  case  where  there  Is  a  vacancy  in  the  office  of  assessor,  and  for 
that  reason  the  duplicate  is  not  produced.  But  whatever  doubts  on  this  point 
might  be  suggested  on  a  perusal  of  this  section  alone,  they  must  be  dissipated 
by  an  examination  of  the  supplement  of  March  10,  1884,  (Supp.  Revision, 
985,)  which  plainly  contemplates  that,  where  there  is  a  vacancy  in  the  office 
of  assessor  of  any  city,  ward,  or  township,  the  majority  of  the  assessors  con- 
vened in  the  county  meeting  shall  ascertain  the  proportion  of  tax  to  be  as- 
sessed and  levied  on  such  city,  ward,  or  township  in  the  manner  prescribed 
by  section  9  aforesaid.  We  therefore  think  the  action  of  the  board  was  legal. 
It  is  also  manifest  that  it  was  not  prejudicial  to  the  township;  for  when  the 
duplicate  is  produced  it  shows  a  valuation  of  31>448,000.  The  action  of  the 
board  is  affirmed,  with  costs. 


(51  N.  J.  L.  97) 

State  (Gage,  Prosecutor)  t>.  Clakk. 
{Supreme  Court  of  New  Jersey.    November  12, 1888.) 

Elbcttons  and  Voters— Contests— Justice  of  the  Peace. 

Justices  of  the  peace  are  county  oflftcera,  within  the  purview  of  sections  100-115  of 
^  An  act  to  regulate  elections. "    Revision,  855. 
{Syllabua  lyy  the  Court.) 

Certioi-ari  to  circuit  court.  Morris  county;  before  Justice  Magte. 

Cornelius  B.  Gage  seeks  by  this  writ  to  review  the  proceedings  taken  in  the 
Morris  county  circuit  court  by  Charles  T.  Clark  to  contest  the  election  of  Gage 
to  the  office  of  justice  of  the  peace. 

Argued  June  term,  1888,  before  Depue,  Van  Syckbl,  and  Dixon,  JJ, 
.  Mahlon  Pitney,  for  prosecutor.     P7.  W,  Cutler,  for  defendant. 

Dixon,  J.  This  certiorari  brings  up  the  proceedings  taken  in  the  Morris 
county  circuit  court  to  contest  the  election  of  Cornelius  B.  Gage,  as  a  justice 
of  the  peace,  at  the  last  annual  town  meeting  in  Randolph  township,  in  Mor- 
ris county.  The  sole  ground  of  the  prosecutor*s  objection  to  those  proceed- 
ings is  that  the  office  of  justice  of  the  peace  is  not  "a  county,  township,  or 
city  office,"  within  the  purview  of  sections  100-115  of  the  act  to  regulate  elec- 
tions, (Revision,  355;)  and  therefore  the  circuit  court  has  no  jurisdiction  of 
the  contest  by  virtue  of  said  statute.  The  counsel  for  tiie  prosecutor  insists  that 
justices  of  the  peace  are  not  county  or  township  officera,  but  ai*e  state  officers; 
because  they  are  commissioned  by  the  governor,  give  bond  to  the  state,  are 
liable  to  impeachment,  constitute  no  part  of  the  local  government,  are  subject 
to  local  supervision  or  control  only  to  a  very  limited  ex  tent,  are  not  salaried  out 
of  the  local  treasury,  and  for  certain  purposes  may  confer  authority  to  be  ex- 
ercised beyond  the  local  boundaries.  Conceding  the  truth  of  all  these  rea- 
sons, they  do  not  maintain  the  position  of  counsel  that  jistices  of  the  peace 
are  not  within  the  terms  of  the  act;  for  these  reasons  are  all  equally  true  of 
sheriffs,  and  yet  in  the  fifty-first  section  of  the  same  statute  sheriffs  are  plainly 
referred  to  as  "county  officers."  "All  civil  officers  under  the  state,"  not 
merely  those  selected  to  administer  the  government  of  the  state,  are  liable  to 
impeachment;  "all  civil  officers  elected  or  appointed  pursuant  to  the  provis- 
ions of  the  constitution"  are  commissioned  by  the  governor;  and  clerks,  sur- 
rogates, and  sheriffs  of  the  several  counties,  as  well  as  justices  of  the  peace, 
give  bond  to  the  state.  It  is  not  from  such  considerations  that  the  true  sense 
of  the  term  of  this  enactment  can  be  ascertained.  If  we  look  to  the  body  by 
which  justices  of  the  peace  are  chosen,  they  should  be  deemed  township  offi- 
cers; but,  if  we  look  to  the  general  scope  of  their  official  functions,  they  should 
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be  classed  with  sheriffs,  sorrogates,  and  county  clerks,  as  county  officers. 
The  most  reliable  index,  however,  of  the  sense  in  which  the  legislature  used 
the  phrase  "county,  township,  or  city  officers,**  in  this  statute,  is  the  common 
meaning  of  such  terms  in  previous  legislation;  and  an  examination  of  this 
will,  I  think,  make  it  manifest  that  justices  of  the  peace  are  included  among 
county  officers.  In  the  first  session  of  the  colonial  general  assembly  after  tlie 
surrender  to  Queen  Anne,  these  officers  are  styled  "her  majesty's  justices  of 
the  peace  of  the  county,"  (AUin.  Laws,  3;)  and  in  the  statutes  from  that  time 
to  the  present,  whenever  they  are  mentioned  with  any  local  addition,  tlie  ref- 
erence is  almost  invariably  to  the  county.  The  instances  are  of  course  too 
numerous  for  citation.  The  constitution  of  1844  directs  that  justices  of  the 
peace  shall  be  commissioned  for  the  county,  (article?,  §  2,  par.  8;)  and,  in 
the  acts  organizing  new  counties  within  the  last  half  century,  they  are  always 
referred  to  as  "officers  of  the  county, '*  or  "county  officers."  Thus,  in  the  acts 
creating  the  county  of  Passaic  and  the  county  of  Atlantic,  (P.  L.  1837,  p.  96, 
§  6,)  the  county  of  Mercer,  (P.  L.  1838.  p.  209,  §  3,)  the  county  of  Hudson, 
(P  L.  1840,  p.  65,  §  3,)  and  the  county  of  Union.  (P.  L.  1857,  p.  244,  §  3,) 
the  justices  of  the  peace  of  the  old  counties  are  required  to  take  oath  "as  offi- 
cers of  the  new  counties;  and  in  the  acts  creating  the  county  of  Camden,  (P. 
L.  1844,  p.  237,  §  3,)  and  the  county  of  Ocean,  (P.  L.  1850,  p.  73,  §  4,)  we  find 
the  classi  fication  of  "justices  of  the  peace,  and  all  other  county  officers. "  This 
form  of  expression,  used  so  frequently  and  for  so  long  a  period,  renders  it  cer- 
tain that  in  legislative  terminology  county  officers  include  justices  of  the 
peace.  A  further  argument  is  presented  by  counsel  for  the  prosecutor,  based 
upon  the  provisions  of  section  111  of  the  statute,  to  the  effect  that  a  success- 
ful contestant  shall  be  "entitled  to  his  certificate,"  and  "the  certificate  of 
election"  of  the  defeated  incumbent  shall  be  annulled.  Counsel  contends  that 
these  provisions  are  inapplicable  to  justices  of  the  peace,  because  they  do  not 
receive  certificates  of  election,  and  therefore  these  officers  are  not  embraced 
in  any  part  of  the  law.  But  we  think  this  conclusion  is  too  broad  for  the 
premise.  The  formal  annullment  of  an  old  certificate,  and  granting  of  a  new 
one,  are  quite  unimportant  for  any  useful  object  at  which  the  law  aimed.  It 
would  be  an  unreasonable  interpretation  of  the  statute  to  confine  its  substan- 
tial enactments  within  the  limits  of  these  purely  formal  provisions.  It  is  much 
more  rational  to  assume  that  the  legislature  intended  to  give  full  effect  to 
what  was  important,  and  overlooked  the  fact  that  what  was  In  all  cases  im- 
material was  also  sometimes  inapt.  In  our  judgment,  the  circuit  court  had 
jurisdiction  of  the  contest,  and  the  record  should  be  remitted  to  that  court,  in 
order  that  it  may  proceed  thereon  according  to  law.  The  defendant  in  cer- 
tiorari is  entitled  to  costs. 


(51  N.  J,  u  «1) 

Wilkinson  v.  Lemassina. 

(SupreTM  Court  of  New  Jersey^    November  12, 1888.) 

Constitutional  Law— Obligation  op  Contbact—Moetoagbs— Fobeolosurb— Bond 
—Limitation  op  Action. 
The  case  of  MorrU  v.  Carter,  45  N.  J.  Law,  ^60,  approved  and  followed. 
{Syllahus  by  the  Court,) 

On  demurrer  to  plea. 

Argued  June  term,  1888,  before  Beasley,  0.  J.,  and  Kkapp,  Maoie,  and 
Garrison,  JJ. 
George  W.  ffubhell,  for  plaintiff.    Edward  Q.  Keashp,  for  defendant. 

Garrison,  J.  The  precise  p<^nt  raised  by  this  demurrer  is  decided  by 
Morris  v.  CarteVf  46  N.  J.  Law,  260.  We  see  no  reason  for  doubting  the 
correctness  of  the  decision  there  reached.  The  demurrer  will  therefore  be 
sustained. 
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(51 N.  J.  u  m,, 

Thompson  o,  FENNBTLVAmA  R.  Go, 
(Supreme  Court  of  New  Jersey.    November  20, 1888.) 

1.  Nuisance— Action  fob  Damaobs— Evidence— Ratlboad  CoifPANiBS— TTnlaiitul 
Operation  or  Road. 

In  an  aotion  against  a  railroad  company  for  damage  to  an  adjaoent  land-owner 
caused  by  noise,  smoke,  and  stench,  arising  from  tlie  unlawful  management  of  de- 
fendant's roadf  evidence  as  to  the  diiierence  between  the  value  of  the  property  with 
and  without  the  railroad  is  irrelevant,  since  the  amount  of  injury  caused  by  the  law- 
ful operation  of  the  road  is  damnum  absque  injuria. 

d.  Same. 

The  error  of  admitting  such  evidence  is  not  cured  by  announcing  that  it  will  be 
received  subject  to  subsequent  ruling,  and  by  charging  the  jury  correctly  as  to  the 
rule  of  damages. 

8.  Same— RiOHT  to  Damages. 

•  The  owner  of  land  adjoining  a  railroad,  who  sells  the  siune  without  reservation, 
and  afterwards  repurchases  it  from  his  vendee,  cannot  recover  for  any  injury  caus- 
ing a  depreciation  of  the  rental  value  of  the  property  while  the  title  was  not  in 
him,  though  during  that  time  he  was  allowed  by  the  owner  to  collect  the  rents  for 
his  own  use. 

4.  Evidence— Opinion  Evidence. 

The  injurv  to  property  from  smoke,  noise,  and  stench  caused  by  the  rui^ning  of 
railroad  trains  near  by  is  not  a  matter  calling  for  the  opinion  of  experts. 

Case  certified  from  circuit  court,  Camden  county;  before  Justice  Sctjddbr. 

Action  by  John  B.  Thompson  against  the  Pennsylvania  Railroad  Company 
for  damage  done  his  property  by  trains  running  near  it.  On  rale  to  show 
cause  why  a  verdict  for  plaintiff  should  not  be  set  aside. 

Argued  June  term,  1888,  before  Bbaslby,  C.  J.,  and  Knapp,  Magib,  and 
Garrison,  J  J. 

John  Wartmanf  for  plaintiff.    P.  Z.  VoorhiSf  for  defendant. 

Knapp,  J.  The  plaintiff  was  the  owner  of  two  pieces  of  property  abutting 
on  Bridge  avenue,  in  Camden,  and  dwelt  in  one  of  these  premises.  Through 
Bridge  avenue  the  defendant  has  its  railway  line,  consisting  of  three  tracks. 
The  suit  was  brought  to  recover  damages  for  alleged  injury  to  the  possession 
of  these  tenements  by  surrounding  them  with  noises,  noisome  and  offensive 
smokes,  and  stenches,  through  the  unlawful  management  by  the  defendant 
of  its  railroad.  At  the  trial  a  verdict  was  taken  for  the  plaintiff,  and  this 
rule  granted  to  show  cause  why  that  verdict  should  not  be  set  aside. 

The  only  question  requiring  consideration  in  the  case*  as  it  stands  before 
us,  is  wiiether  the  rule  of  damages  and  the  method  of  proof  which  prevailed 
in  the  trial  .of  the  cause  were  the  correct  ones.  It  Wiis  proved  in  the  case, 
and  is  not  here  contested,  that  tbe  defendant  company  of  right  occupied  the 
avenue  in  question  with  its  railroad,  and  was  endowed  with  due  authority  to 
run,  over  its  lines  of  roiid,  trains  for  the  transportation  of  passengers  and 
freight.  The  rule  is  not  put  in  question  that  the  adjacent  land-owner  can 
maintain  an  action  at  law  for  damages  resulting  from  the  running  on  such 
public  highway  wben,  and  only  wl^n,  he  can  show  a  negligent  exercise  by 
the  company  of  its  legal  rights,  or  a  use  in  excess  of  such  rights,  injurious 
to  such  owner,  nor  is  it  denied  that  those  incidental  inconveniences  which  un- 

.  avoidably  follow  tlie  careful  and  skillful  running  of  trains  upon  a  railroad, 
whether  from  noise  or  other  disturbances  necessarily  arising  from  such  use, 
are  within  the  corporate  privileges,  and  give  no  ground  of  action  to  the  per- 
sons suffering  them.  This  concession  of  the  relative  rights  of  the  parties  in 
respect  to  the  subject-matter  of  this  suit  is  only  in  recognition  of  principles 

,  clearly  established  by  settled  adjudication.  Railroad  Co^  v.  Angel,  41  N.  J. 
Eq.  316,  7  Atl.  Rep.  432;  Beseman  v.  Railroad  Co.,  50  N.  J.  Law,  285.  13 
Atl.  Bep,  164.  It  Is  apparent,  then,  that  the  onlj  basis  of  a  claim  for  dam- 
age on  the  part  of  the  pJaintiff  is  such  uses  of  the.  company's  road  as  tran- 
scend its  legal  rights  to  the  detriment  of  the  plaintiff. 
v.l6A.no.l4— 63 
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Conceding  that  there  was  evidence  in  the  caase  to  go  to  the  Jary  tending  to 
show  such  illegal  management  in  the  running  of  defendant's  trains,  and  con- 
sequent annoyance  to  the  plaintiff  in  the  enjoyment  of  his  property,  obviously 
the  damages  to  be  admeasured  were  for  those  injuries  only  that  such  unau- 
thorized uses  occasioned »  excluding  all  consideration  of  such  incidental  incon- 
veniences as  necessarily  arose  from  the  authorized  operations  of  the  road. 
The  direct  question  to  be  resolved,  then,  was,  what  loss,  in  depreciation  of 
the  rental  value  of  the.  plaintiff's  property,  was  occasioned  by  unwarranted 
uses  of  defendant's  railroad?  The  testimony,  therefore,  should  have  been 
restricted  to  an  elucidation  of  this  subject.  The  plaintiff  did  not,  however* 
pursue  a  course  of  inquiry  that  could  throw  light  on  this  issue;  but  directed 
his  proof  entirely,  or  nearly  so,  to  an  ascertainment  of  the  difference  between 
the  value  of  the  property  (either  to  sell  or  to  rent)  estimated  with  the  railroad 
in  the  street  and  as  operated  by  the  defendant,  and  the  value  of  the  same  prop« 
erty  without  the  railroad.  Each  of  the  witnesses  called  by  the  plaintiff  to 
speak  to  the  subject  of  damages  was  asked  in  his  turn  to  give  his  opinion  and 
estimate  of  the  depreciation  of  the  plaintiff's  property,  by  reason  of  the  pres- 
ence of  the  railroad  in  the  street;  and  it  was  upon  this  hypothesis  that  their 
opinions  were  based.  This  course  of  examination  was  inadmissible  and  mis- 
leading, and  it  ran  so  entirely  through  the  case  that  it  is  difficult  to  believe 
that  the  jury  did  not  yield  to  its  influence  and  guidance.  The  testimony  was 
the  more  deeply  impressed  upon  their  minds  by  the  fact  that  it  was  permit- 
ted to  come  into  the  case  by  repeated  rulings  in  its  favor  against  objections 
to  its  adtnission. 

The  purpose,  no  doubt,  of  the  trial  judge,  was  to  purge  the  case  of  this  ob- 
jectionable testimony  in  submitting  the  cause  to  the  jury.  He  announced  in 
an  early  stage  of  the  cause  that  it  would  be  received  subject  to  his  subsequent 
ruling  upon  it,  and  in  charging  the  jury  he  gave  to  them  the  correct  rule  of  dam- 
ages. But,  in  turning  the  attention  of  the  jury  to  evidence  which  would 
serve  to  guide  them  in  assessing  damages,  they  were  directed  to  consider  the 
testimony  of  the  experts,  and  the  opinions  expressed  by  them,  of  the  extent 
of  depreciation  of  the  rental  value  of  the  plaintiff's  property.  As  already 
stated,  these  opinions  all  related  to  a  depreciation  of  such  value,  wrought  by  the 
presence  in  the  street  of  the  defendant's  railroad,  and  were  not  based  upon  in- 
jury to  plaintiff's  property  caused  by  injurious  acts  of  the  defendant  in  excess 
of  its  chartered  rights.  The  jury  were  thus  led  (quite  inadvertently,  I  think)  to 
consider  of  the  damages  of  the  plaintiff  upon  an  entirely  erroneous  principle. 

The  case  was  wrongly  given  to  the  jury  upon  another  point.  In  1879  the 
plaintiff  conveyed  the  two  tenements  to  one  Derhamer,  and  received  back  a 
deed  for  them  about  one  year  before  the  suit  was  brought.  The  plaintiff  had 
possession  of  but  one  of  the  premises  during  the  time  of  the  injury  laid  in  the 
declaration.  During  four  years  of  th's  period  he  neither  owned  nor  possessed 
the  other,  but  the  jury  was  allowed  to  tissess  for  injury  to  both  lots  for  the 
whole  time.  I  think  that  it  was  error  to  allow  for  the  one  lot  damages  to 
cover  the  period  of  time  when  the  plaintiff  had  not  title  to  the  piece  of  prop- 
erty, and  was  out  of  its  actual  possession.  I  can  discover  no  way  in  which 
the  plaintiff  could  suffer  any  damage  from  injury  done  to  this  property  when 
the  title  was  outstanding.  A  permanent  injury  to  it  was  no  loss  to  him.  He 
was  not  lessee  of  the  premises,  and  could  suffer  nothing  from  a  diminished 
rental  value.  Bent  belongs  to  the  reversion.  True,  it  may  be  severed  from  it 
by  grant  or  reservation  in  a  deed  conveying  the  lands,  {Farley  v.  Craig^  11 
N".  J.  Law,  273;)  or  by  assignment  of  it'by  the  lessor,  {Ryerson  v.  Quacken" 
btiah,  26  N.  J.  Law,  236.)  The  conveyance  of  the  property  by  the  plaintiff  to 
Derhamer,  in  1879,  reserved  no  rent,  and  no  rent  issuing  out  of  the  premises 
by  any  subsequent  contract  had  been  assigned  to  the  plaintiff;  but,  had  the 
plaintiff  been  entitled  to  a  rent,  it  is  obvious  that  it  could  not  have  been  dimin- 
ished in  amount,  nor  could  his  right  to  demand  its  payment  have  been  im- 
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paired  by  a  tempordty  nuisance  suffered  bj  the  tenant  itithe  ase  of  the  de- 
mised premises.  I  allowed  no  force  to  the  circumstance  that  the  plaintiff, 
while  out  of  ownership  of  the  property,  was  permitted  by  the  owner  to  col« 
lect  from  tenants,  and  appropriate  to  his  own  use,  the  rents  which  the  prem- 
ises earned.  It  appears  to  have  been  a  gratuity  on  the  part  of  the  owner  to  the 
plaintiff.  That  such  gift  was  not,  through  defendant's  fault,  of  greater  amount, 
is  not  an  actionable  injury.  The  consequence  is  that  the  plaintiff  was  allowed 
damages,  which  may  be  again  demanded,  by  the  owner  or  his  tenant,  of  de- 
fendant. 

The  admission  of  the  testimony  of  so-called  "experts*'  in  this  case  has  not  been 
alluded  to;  but  it  is,  as  I  think,  subject  to  criticism.  The  general  rule  is  that 
the  •opinion  of  a  witness  is  not  admissible.  The  exception  is  when  required 
deduction  from  facts  can  only  be  drawn  by  witnesses  possessed  of  special 
knowledge  or  skill  concerning  those  facts.  Such  witnesses  are  experts,  and 
their  opinions  are  received  from  necessity.  The  true  distinction  between  ex- 
perts, who  may  speak  their  opinions,  and  non-experts,  who  may  not,  is:  "The 
non-expert  testifies  as  to  conclusions  which  may  be  verified  by  the  adjudicat- 
ing tribunal;  the  expert,  to  conclusions  which  cannot  be  so  verified.  The 
non-expert  gives  the  result  of  a  process  of  reasoning  familiar  to  every-day  life; 
the  expert  gives  the  results  of  a  process  of  reasoning  which  can  be  mastered 
only  by  special  scientists.  **  1  Whart.  £  v.  §  434.  The  injurious  facts  put  in  evi- 
dence in  the  present  case  are  disturbing  noises,  offensive  smoke,  and  disagree- 
able odors  and  stenches,  unnecessarily  created  by  the  defendant.  The  tendency 
of  these  to  affect  injuriously  enjoyment  of  property,  and  the  comfort  of  persona 
subjected  to  their  influence,  is  a  matter  of  knowledge  not  confined  to  an  in- 
structed few,  unfortunately,  but  is  well  known  to  all.  The  sum  of  money 
which  will  in  any  case  compensate  for  such  injury  is  solely  for  the  jury  to 
measure.  It  seems  clear  to  me  that  this  part  of  the  case  presented  no  phase 
legally  permitting  the  introduction  of  the  opinion  of  witnesses.  With  the 
direct  facts  before  the  jury,  it  was  competent,  and  was  required,  to  decide 
the  case  upon  its  own  conclusions.  For  the  foregoing  reasons  there  should 
be  a  new  trial,  and  the  rule  is  made  absolute. 


(45  N.  J.  E.  93) 

Verga  tj.  Miller  et  ah 
(Court  of  Chaiwery  of  New  Jersey.    November  10, 1888.) 

1.  HiGHWATB— Establishment— Injunction. 

The  opening  of  a  road  will  not  be  restrained  because  it  will  require  the  removal 
of  complainant's  bouse,  which  it  is  shown  that  he  built  with  knowledge  that  it  was 
within  tbe  line  of  the  road  as  marked  out  and  claimed  by  the  authorities,  but  he 
will  be  left  to  a  court  of  law  for  redress. 

2.  Same— Equity— Good  Faith  of  Complainant. 

Complainant  not  having  dealt  franklv  with  the  court,  in  omitting  to  state  in  his 
bill  that  the  house  was  built  with  such  knowledge,  will  be  refused  relief  in  equity. 

Bill  by  Peter  F.  Verga  against  £.  Miller  et  ah  to  restrain  the  opening  of  a 
public  road  over  his  premises. 
Bergen  <&  Bergen^  for  complainant.    D.  /.  PancocLsU  for  defendants. 

Bird,  Y.  C.  Verga  asks  for  an  injunction  against  the  public  authorities, 
restraining  tliem  from  opening  a  public  road  on  such  line  as  to  cause  the  re- 
moval of  one  of  his  dwelling-houses.  There  is  no  doubt  but  that  a  public 
road  has  been  laid  where  the  authorities  propose  to  open  one,  or  very  nearly 
on  the  same  line.     The  exact  location  is  the  point  in  controversy. 

1.  The  allegations  of  Yerga,  as  to  location,  are  expressly  denied  by  all  of 

the  defendants,  (four  of  them,)  by  their  answer  under  oath. 

•  2.  The  complainant  is  not  entitled  to  equitable  relief,  because  he  has  not 

dealt  frankly  with  the  court,  in  not  stating  that  the  authorities  had  claimed 

the  said  road  to  be  where  they  now  insist  it  is,  before  he  commenced  to  build 
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his  house;  nor  that  before  he  had  it  completed,  or  bnt  little  done  towards  ifei 
completionv  the  said  authorities  had  caused  the  said  road  to  be  surveyed,  and 
its  location  defined  and  marked  by  visible  stakes,  all  showing  that  his  pro- 
posed dwelling  would  stand  within  the  line  of  said  road.  Good  faith  requires 
him  who  asks  for  equitable  relief  to  conceal  no  material  part  of  his  own  con- 
duct. 

3.  If  this  apparent  want  of  good  faith,  in  not  making  a  full  disclosure,  can 
be  reasonably  overlooked  by  the  court,  the  facts  upon  which  the  order  to  show 
cause  is  predicated  are  disastrous  to  the  complainant's  claim,  when  they  come 
to  be  considered  in  connection  with  the  facts  sworn  to  by  the  defendants. 
When  he  saw  that  his  right  was  contested  by  the  public  authorities,  be  was 
not  justified  in  running  a  race  withthem  to  obtain  more  complete  possession, 
by  the  erection  of  a  building,  and  tliereby  creating  obstructions,  in  the  confi- 
dence that  a  court  of  equity  would  protect  him  because  he  had  succeeded  in 
making  valuable  Improvements.  A  prudent  man  would  have  shown  his  con- 
fidence in.  the  legal  tribunals  to  protect  him  in  his  rights,  by  submitting  to 
them  the  confll:^ing  claims,  before  he  ventured  to  build  his  house. 

4.  The  case,  as  it  now  stands  before  me,  shows  that  the  question  involved 
is  one  of  legal  cognizance,  without  any  element  justifying  the  interference  of 
this  court.  It  is  my  judgment  that  the  order  to  show  cause  should  be  dis- 
charged, and  the  bill  be  dismissed,  with  costs. 


(51  N.  J.  L.  28) 

Sghlemmer  0.  State. 
{Suvreme  Court  of  New  Jersey,    November  12, 1888.) 

1.  HoMTCiDB— Evidence— Rb8  GEST-fi— Condcct  of  Accused. 

Where  the  mental  condition  of  the  defendant  is  part  of  the  res  gesUBy  his  conduct 

Sertinent  to  the  inquiry,  by  being  reasonably  explanatory  of  it,  is  competent  evl- 
ence  in  his  own  favor. 
8.  Same. 

The  defendant  was  charged  by  the  state  with  sending  a  letter  to  decoy  his  wife 
into  the  street,  he  then  having  the  intention  to  kill  her.  The  proof  on  his  side 
tended  to  show  that  he  sought  a  meeting  with  her,  so  that  he  might  persuade  her 
to  again  live  with  him.  Held^  that  the  defendant  had  the  right  to  prove  that  after 
the  sending  of  the  letter,  and  about  an  hour  before  the  homioide,  he  had  made  ar- 
rangements with  a  magistrate  for  him  to  issue,  on  the  afternoon  of  the  same  day  or 
the  next  morning,  process  to  take  from  the  possession  of  his  mother-in-law  the 
clothes  of  bis  wife,  on  the  ground  that  such  conduct  had  a  tendency  to  negative  the 
state  of  mind  imputed  to  him  by  the  prosecution. 
{SyllcLbus  by  the  Court) 

Eri*or  to  court  of  oyer  and  terminer,  Hudson  county;  Knapp,  Leppincott, 
and  Paxton,  Judges. 

The  plaintiff  in  error  was  indicted  for  the  murder  of  Lillie  Schlemmer,  his 
wife,  at  Jersey  City,  at  the  September  term  of  the  court  of  oyer  and  terminer, 
1887.  At  the  trial  at  the  Hudson  oyer  and  terminer,  the  state  offered  testi- 
mony to  show  that  shortly  after  half  past  1  o'clock  in  the  afternoon  of  Mon- 
day, the  1st  day  of  August  last,  the  deceiised,  with  her  sister,  mother,  and 
grandmotlier,  were  met  by  the  accused  at  the  south-west  corner  of  Erie  and 
First  streets,  in  Jersey  City.  That  the  prisoner  there  requested  the  mother 
of  deceased  to  speak  to  him,  but  she  refused.  That  he  thereupon  requested  his 
wife  to  speak  with  him,  but  she  also  refused;  saying,  '*  Joe,  1  want  nothing  to 
do  with  you;"  and  she  immediately  crossed  Erie  street,  to  the  south-east  cor- 
ner of  Erie  and  First  streets.  That  she  was  shortly  afterwards  followed  by 
the  prisoner,  and  at  said  last-mentioned  corner  was  shot  by  the  prisoner,  and 
that  she  died  in  a  few  minutes  after.  That  from  the  time  the  prisoner  met 
deceased  and  her  mother  until  the  shooting  about  two  or  three  minutes  elapsed. 
That  half  a  minute  or  a  minute  after  the  shooting  the  prisoner  ran  into  a  store 
on  the  last-mentioned  corner,  dropped  a  pistol  on  the  floor,  pick«fd  it  up  again, 
and  held  it  for  half  a  minute,  until  disarmed  and  arrested.    The  state  offered 
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tefltimony  to  8bow  that  the  prisoner  had,  on  the  night  following  his  arrest,  at- 
tempted suicide  at  the  police  station  hy  cutting  his  wrist  with  glass.  The 
state  further  offered  testimony  to  prove  that  the  prisoner,  previous  to  the 
shooting,  liad  made  threats  against  his  wife.  The  testimony  of  Laura  Nameby, 
offered  for  this  purpose,  was  that  six  weeks  before  the  shooting  he  had  said 
that  '4f  he  couldn^t  have  Lillie,  he  would  shoot  her,  and  then  himself/'  The 
testimony  of  Charles  P.  Stier  was  that  the  prisoner  in  July,  1887,  had  fre- 
quently watched  for  his  wife  from  out  of  a  saloon  opposite  her  mother's  resi- 
dence, and  had  once  said  "he  would  get  square  with  her."  The  state  also 
showed  that  on  the  Saturday  evening  before  the  shooting  the  prisoner  induced 
one  David  David  to  write  a  certain  postal-card,  in  order  to  get  the  deceased 
out  of  her  mother's  house,  and  to  come  to  said  David's  place  of  business,  at 
between  8  and  4  o'clock  on  Monday  following;  that  deceased's  mother  received 
said  postal-card  on  the  Monday  following,  and  was  with  the  deceased  on  her 
way  to  SHid  David's  at  the  time  of  said  shooting.  The  state  also  showed  that 
the  prisoner  married  deceased  on  January  11,  1887;  that  she  was  14  years  of 
age;  that  she  lived  after  her  said  marriage  with  her  mother,  and  not  with  her 
husband;  and  that  at  the  time  of  the  marriage  he  had  agreed  not  to  live  with 
her  as  man  and  wife  until  she  was  of  age.  The  defense  showed  by  the  testi- 
mony of  the  prisoner  that  he  and  his  wife  had  lived  together  as  man  and  wife 
for  a  considerable  time,  and  until  about  the  l)eginning  of  July,  1887;  that  his 
wife  was  induced  to  return  to  her  mother's  house,  and  that  afterwards  he  met 
her  frequently  outside  of  that  home;  that  the  mother  opposed  their  living  to- 
gether, but  that  both  husband  and  wife  had  secretly  agreed  to  live  together  in 
New  York  city,  and  there  go  to  housekeeping;  that,  at  the  suggestion  of  the 
deceased,  the  prisoner  procured  the  postal-card  above  mentioned  to  be  written, 
and  sent  the  same,  in  order  to  be  able  to  meet  out  of  her  mother's  presence 
his  wife,  with  her  best  clothing  in  her  possession;  that,  to  the  surprise  of  the 
prisoner,  the  deceased  was  accompanied  by  her  mother  when  she  started  to  go 
to  David's,  in  accordance  with  the  request  on  the  said  postal-card;  that,  having 
been  repulsed  in  his  effort  to  speak  with  either  his  wife  or  her  mother,  the 
prisoner,  in  a  moment  of  despondency,  attempted  to  shoot  himself  in  the  pres- 
ence of  Ills  wife;  that  she  seized  the  pistol,  or  the  hand  in  which  he  held  it,  to 
prevent  him  from  so  doing,  and,  the  pistol  being  diverted  by  her,  and  acci- 
dentally fired,  the  deceased  was  killed  by  bullet  wound  of  the  character  above 
mentioned  The  defense  further  attempted  to  show  by  Winfield  S.  Weed  that 
one  hour  previous  to  the  shooting  defendant  was  at  the  office  of  said  Weed, 
for  the  purpose  of  obtaining  the  clothes  of  his  wife,  with  the  aid  of  a  consta- 
ble, so  that  the  prisoner  and  his  wife  might  take  the  same  to  their  proposed 
place  of  housekeeping  in  New  York;  which  testimony  was  offered  as  bearing 
on  the  question  of  malice  or  intent  at  the  time  of  meeting  and  shooting  de- 
ceased, and  as  rebutting  the  testimony  on  the  part  of  and  inslstment  of  the 
state  that  the  prisoner  had,  at  the  time  of  sending  the  postal-card  aforesaid, 
designed  the  shooting  or  killing  of  the  deceased;  the  exclusion  of  which  testi- 
mony of  said  Winfield  S.  Weed  is  one  of  the  assignments  of  error  relied  upon 
by  counsel  of  plaintiff  in  error  for  reversal  of  tiie  judgment  in  this  case.  The 
defense  on  the  trial  attempted  to  prove  that  the  prisoner  had  a  great  and 
strong  affection  for  the  deceased  before,  at  the  time,  and  after  his  marriage 
to  her,  and  until  the  time  of  her  death.  This  testimony  was  offered  as  bear- 
ing upon  the  question  of  malice,  and  as  showing,  or  tending  to  show,  the  ab- 
sence of  motive;  part  of  which  testimony  so  offered  was  excluded  by  the  court, 
and  which  exclusion  of  testimony  of  said  witnesses  is  ground  of  error  in  this 
case. 

B£A6LEY,  G.  J.,  {after  stating  the  facte  as  above.)  It  will  appear  from 
the  narration  of  facts  prefacing  this  opinion  that  at  the  trial  the  state  not  only 
proved  the  act  of  homicide  charged  in  the  indictment  against  the  defendant^ 
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but  likewise  adduced  testimony  tending  to  show  certain  preparations  made  by 
him  for  the  accomplishment  of  his  crime.  The  defendant,  it  was  alleged*  had  , 
shot  his  wife  with  malice  aforethought.  His  defense  was  that  her  death  had 
resulted  from  an  accidental  discharge  of  his  pistol.  To  meet  this  contention, 
and  to  show  that  the  killing  was  premeditated,  and  had  been  effected  through 
a  concerted  plan  of  action,  the  prosecution  proved  this  train  of  circumstances, 
viz. :  That  the  defendant  had  armed  himself  with  a  loaded  pistol ;  that  he  had 
repeatedly  threatened  to  take  the  life  of  the  deceased ;  that  he  had  procured  a 
third  person  to  write  to  the  mother  of  his  wife,  with  whom  she  was  living, 
inviting  her  to  call  at  the  house  of  the  writer,  under  the  pretext  that  he  wished 
to  engage  her  to  do  some  work;  that  being  on  her  way  at  the  time  ap- 
pointed, in  pursuance  of  this  invitation,  she  was  met  by  the  defendant,  and 
who,  upon  her  refusal  to  hold  any  intercourse  with  him,  immediately  shot  and 
killed  her.  It  thus  appears  that  it  was  the  contention  on  the  part  of  the  state 
that  the  defendant,  by  means  of  the  illusive  letter  referred  to,  had  sought  to 
gain  access  to  his  wife  with  the  intent  to  kill  her.  On  his  part  he  denied,  on 
the  witness  stand,  the  existence  of  any  such  intent;  but  insisted  that  his 
mother-in-law  had  separated  himself  and  his  wife,  and  that  his  purpose  in  re- 
verting to  the  stratagem  of  the  letter  was  to  enable  him  to  meet  the  deceased, 
so  that  he  might  induce  her  to  again  cohabit  with  him.  It  will  be  observed, 
therefore,  that  the  state  and  the  defendant  were  at  issue  on  the  question  as  to 
the  intention  of  the  defendant  in  seeking  to  meet  his  wife  at  the  time  in  ques- 
tion. For  the  purpose  of  showing  that  he  was  not  seeking  his  wife  in  order 
to  kill  her,  but  that  his  version  of  the  affair  was  the  true  one,  an  offer  was 
made  in  his  behalf  to  prove  that  on  the  day  in  question,  and  about  an  hour  be- 
fore the  homicide,  he  had  applied  to  a  justice  of  the  peace  for  legal  process 
whereby  he  could  take  the  clothes  of  his  wife  from  the  possession  of  her 
mother;  and  that  it  was  arranged  that  he  should  call  for  such  process  in  the 
afternoon  of  that  day  or  the  next  morning.  It  was  insisted  that  such  con- 
duct was  consistent  with  the  theory  of  the  defense,  but  not  with  that  of  the 
state,  with  respect  to  the  intention  of  the  defendant  in  contriving  to  meet  his 
wife;  that,  if  his  purpose  was  to  again  cohabit  with  her,  he  would  naturally 
endeavor  to  get  her  clothing,  but  not  so  if  he  meant  to  take  her  life.  To  sub- 
stantiate this  offer,  the  justice  of  the  peace  was  called  as  a  witness;  but,  on 
objection  in  behalf  of  the  state,  the  testimony  was  rejected.  Upon  consider- 
ation it  is  conceived  that  the  step  thus  taken  was  erroneous.  The  question 
touching  the  intention  of  the  defendant  in  seeking  to  meet  the  deceased  was 
plainly  part  of  the  res  gestce,  and  neither  the  state  nor  the  defense  could  mau- 
ifest  what  such  intention  was  except  by  showing  what  the  conduct  of  the  de- 
fendant had  been.  As  a  state  of  mind  is  inscrutable  to  the  direct  perception 
of  the  senses,  resort  must,  of  necessity,  be  had,  when  it  is  in  question,  to  its 
manifestations  as  exhibited  in  words  and  acts;  and  consequently  the  legal 
rule  is  that  all  conduct  that  is  reasonably  evincive  of  such  mental  condition  is 
admissible  in  evidence.  In  such  cases  it  is  not  part  of  a  man's  conduct,  but 
the  whole  of  his  conduct,  having  this  explanatory  efficacy,  which  may  be  used 
either  for  or  against  him.  In  such  inquiries,  to  receive  proof  of  acts  done  by 
a  man  as  a  reasonable  basis  for  inference  as  to  the  condition  of  his  mind  at  a 
certain  period,  and  to  reject  other  parts  of  his  conduct  also  reasonably  relia- 
ble for  the  purpose,  would  be  to  put  the  law  in  the  condition  of  requiring  its 
conclusions  to  be  drawn  from  imperfect  inductions.  To  illustrate  by  the  facts 
of  the  case  before  the  court:  The  state  proved  the  conduct  of  the  defendant 
as  indicative  of  an  existing  intention  to  commit  murder;  that  he  provided  him- 
self with  a  loaded  pistol ;  that  he  contrived  the  illusive  letter;  and  that  his 
purpose  was  to  put  into  effect  his  homicidal  design  by  means  of  that  snare* 
Was  it  not  competent  for  the  defendant  to  show  other  parts  of  his  conduct, 
that  would  have  a  fair  tendency  to  evince  a  different  mental  state  from  that 
which  the  circumstances  proved,  appeared  to  indicate.    Could  he  not  prove 
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that,  iiistead  of  getting  the  pistol  with  the  object  of  slaying  his  wife,  he  had 
carried  it  to  protect  himself  from  some  violence  threatened  to  his  person;  that 
with  respect  to  the  illusive  letter,  in  point  of  fact,  he  had  arranged  that  some 
other  person  should  meet  her,  and,  such  plan  failing,  he  had  met  her  by  pure 
accidf nt.  It  seems  obvious  that  such  acts  of  the  defendant,  if  they  had  been 
performed  by  him,  would  have  been  not  only  competent  as  legal  evidence,  but 
absolutely  essential  to  a  correct  conclusion  as  to  the  condition  of  his  mind  at 
the  period  to  which  the  injury  pointed;  and  yet  none  of  such  supposed  acts 
were  more  essential,  as  indications  of  mental  condition,  than  was  that  fact 
the  proof  of  which  was  rejected.  It  is  certain  that  the  evidence  that  was 
deemed  inadmissible  tended  strongly  to  show  that  the  intention  to  murder,  in 
an  absolute  form,  was  not  present  to  the  mind  of  the  defendant  when  the  illu- 
sive letter  was  sent.  In  the  absence  of  such  proof,  the  irresistible  inference 
was  that  he  then  had  a  fixed  and  unconditional  design  to  perpetrate  the  mur- 
der. The  testimony  overruled  was  admissible,  and,  as  it  was  essential  to  a 
proper  trial  on  the  merits  of  the  case,  the  judgment  cannot  stand.  The  decis- 
ions are  plainly  in  harmony  with  the  view  of  the  law  above  expressed.  The 
rule  exemplified  by  the  authorities  is  this:  that  whenever  the  existence  of  a 
purpose  or  state  of  miud  is  the  subject  of  inquiry,  the  explanatory  conduct  and 
accompanying  expressions  of  the  party  himself,  or  of  other  persons  to  him  or 
in  his  presence,  may  be  shown  by  proof.  Thus  in  the  case  of  Hunter  v.  State, 
40  N.  J.  Law,  495,  it  was  declared  by  the  court  of  errors  that  the  declarations 
of  a  third  party  explanatory  of  an  act  that  was  part  of  the  res  gestcB  were  not 
hearsay,  but  were  legitimate  evidence.  In  the  recent  case  of  People  v.  Dowl' 
ing,  84  K.  Y.  478,  which  was  a  prosecution  for  receiving  stolen  goods,  after 
the  state  had  proved  the  receipt  of  the  goods  the  defendant,  in  order  to  rebut 
the  inference  of  guilty  Icnowledge  on  his  part,  offered  to  show  what  statement 
the  thief  had  made  to  him  at  the  time  he  purchased  the  property,  with  respect 
to  the  source  from  which  he  had  got  it;  and  such  statements  were  held  com- 
petent evidence  by  the  court  of  appeals.  An  application  of  tlie  same  prin- 
ciple appears  in  the  case  of  Rex  v.  Whitehead,  1  Car.  &  P.  67,  and  reference  to 
other  like  cases  will  be  found  in  the  text-books.  Whart.  Grim.  Ev.  §  262  et 
seq,;  I  Greenl.  £v.  158,  notes.    Let  the  judgment  be  reversed. 


Hain£S  0.  Haines'  Ex'rs  et  ah 
{Court  of  Chancery  of  New  Jersey.    November  18, 1888.) 

1.  Wills— Construction— Intent  of  Testator. 

A  bequest  was  in  these  words:  *^Igiveandbeqnejatbtx)m78on,  ♦  •  •  the  sum 
of  four  thousand  dollars  and  twenty-three  hundred  dollars  to  oe  deducted  out  and 
interest  from  date  to  be  deducted  out  of  the  twenty-three  hundred,  the  balance  to 
be  paid  by  my  executors  in  one  year  after  my  decease. "  The  legatee  owed  testa- 
tor $2,300  in  three  notes,  of  which  at  least  two  bore  interest,  and  were  outlawed, 
but  neither  the  notes  nor  any  indebtedness  was  referred  to  in  the  will,  at  the  date 
of  which  the  interest  on  the  notes  equaled  the  principal.  Held,  that  the  legatee 
was  entitled  to  the  difference  between  $2,800,  with  interest  thereon  from  the  date  of 
the  will,  and  $4,000. 

d.  Same— Debts  of  Legatees— Amount  of  Indebtedness. 

Upon  the  settlement  of  an  account  of  the  Indebtedness  of  a  son  to  the  estate  of 
his  father,  it  appearing  that  before  the  latter^s  death  the  former  gave  him  a  state- 
ment of  account  showing  the  amount  of  his  indebtedness  to  be  as  claimed  by  the 
executors,  and  that  soon  after  the  son  acknowledged  its  correctness,  and  that  he 
owed  the  sum  therein  mentioned;  while,  on  the  other  hand,  papers  were  found 
among  the  father's  effects,  in  his  handwriting,  upon  which  he  had  calculated  his 
son's  indebtedness,  which,  supplemented  by  other  testimony,  indicated  that  the 
father  contemplated  giving  the  son  $1,000  by  deducting  that  amount  from  his  in- 
debtedness, though  it  did  not  appear  that  the  son  knew  that  fact,  or  that  the  father 
did  anything  else  to  carry  out  such  a  design,— the  preponderance  of  proof  is  that 
the  §ou  owed  the  greater  sum. 

8.  EXEOXTTORS  AND  ADMINISTRATORS— INDEBTEDNESS  TO  TESTATOR— LIMITATIONS. 

An  executor,  who  was  liable  to  the  testator  for  rent  of  land  at  the  time  of  the 
latter'B  death,  cannot,  to  a  bill  for  the  settlement  of  his  executorial  aocountSi 
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plead  that  the  llahility  for  rent  aoonied  aiz  years  before  the  flUng  of  the  bUl«  aa, 
upon  the  acceptance  of  the  executorship,  it  was  his  duty  to  collect  all  debta  due 
the  estate  as  well  from  himself  as  others,  and  his  position  in  relation  thereto  is  that 
of  a  trustee. 

Bill  by  Cor.  Haines  against  the  executors  of  Isaiah  Haines»  deceased,  and 
others,  for  construction  of  the  will  and  a  settlement  of  the  estate  of  said  tes- 
tator. 

2>.  /.  Pancoeut,  for  complainant.  M.  R.  8ooy,  for  defendant  I.  M.  Haines. 
C.  E.  Hejidricksmht  for  defendant  A.  M.  Haines.  C.  E.  MerritU  for  defend- 
ant J.  G.  Haines. 

BiBD,  y.  G.  The  testator  died  in  1883,  leaving  six  of  his  children  e^tecu- 
tors  of  his  will.  Their  interests  seem  to  have  been,  or  at  least  they  seem  so 
to  have  understood  it,  so  conflicting  that  they  have  not  been  able  to  unite  in 
a  settlement  of  the  estate.  Hence  the  filing  of  this  bill,  in  the  hope  of  ad- 
justing all  questions  of  difficulty.  In  one  single  proceeding,  and  also  of  com- 
pleting the  settlement  of  the  estate.    The  points  of  difference  will  appear. 

1.  As  to  the  construction  of  one  of  the  clauses  of  the  will,  which  is  in 
these  words,  viz.:  "I  give  and  bequeath  tp  my  son  Cor  Haines  the  sum  of 
four  thousand  dollars  and  twenty-three  hundred  dollara  to  be  deducted  out 
and  interest  from  date  to  be  deducted  out  of  the  twenty-three  hundred,  the 
balance  to  be  paid  by  my  executors  in  one  year  after  my  decease."  The  ques- 
tion is,  how  much  did  tiie  testator  intend  should  be  deducted  out  of  the  leg- 
acy of  $4,000?  No  help  is  afforded  by  punctuation  marks.  I  cannot  thinlL 
the  testator  intended  to  take  4^2,300  from  the  $4,000,  after  first  deducting  in- 
terest from  the  $2,300,  according  to  the  literal  import  of  the  phrase.  I  reject 
that  view.  But  the  testator  intended  to  deduct  the  $2,300,  and  also  some  in- 
terest. This,  I  think,  cannot  be  controverted .  The  language  employed  shows 
that  beyond  controversy.  But  to  say  that  the  testator  would  direct  the  ac- 
cruing interest  upon  a  debt  due  to  himself  to  be  deducted  out  of  the  debt  when 
he  had  directed  that  debt  to  be  deducted  from  a  legacy  given  to  the  debtor, 
is  too  absurd  to  admit  of  consideration  in  any  case,  unless  it  is  written  so  that 
it  unmistakably  appears  to  have  been  the  will  of  the  testator..  In  this  case, 
the  reason  why  the  sum  of  $2,300  w»is  ordered  to  be  deducted  out  was  the 
fact  that  the  legatee  was  indebted  to  his  father,  the  testator,  in  that  amount, 
on  two  notes  and  one  receipt,  admitted  to  be  an  evidence  of  money  advanced 
by  the  father.  One  of  these  notes  is  dated  February  20,  1867,  and  is  for 
$1,000,  payable  in  one  year,  witli  interest;  one  is  dated  July  20»  1870,  for 
$700,  payable  in  one  year,  but  it  is  not  said  to  be  with  interest  upon  the  face 
of  it;  and  the  receipt  is  dated  November  15,  1872,  for  $600,  payable  on  de- 
mand, and  no  mention  of  interest.  It  is  admitted  that  no  part  of  these  claims 
has  ever  been  paid,  it  is  also  admitted  that,  from  a  legal  point  of  view,  the 
two  notes  are  outlawed,  whatever  may  be  the  strict  legal  status  of  the  receipt, 
which  says  on  its  face,  ''Payable  on  demand."  These  sums,  aggregating 
$2,300,  it  is  conceded,  are  what  the  testator  had  in  his  mind  when  he  was  pen- 
ning his  will,  with  his  own  hand.  As  I  have  said,  he  intended  to  deduct  in- 
terest as  well  as  principal  from  the  $4,000.  It  must  have  been  interest  ac- 
cruing on  the  principal  debt,  which  he  had  directed  to  be  subtracted,  and  not 
to  diminish  that  sum  by  deducting  therefrom  the  yearly  accruing  interest, 
which  at  the  date  of  the  will  had  accumulated  to  about  $2,300,  so  that  at  the 
time  of  the  death  of  the  testator,  in  1883,  the  interest  had  exceeded  the  prin- 
cipal. But  what  interest  did  he  intend  to  have  deducted?  Did  he  refer  to 
the  interest  upon  the  notes  and  the  receipt  from  their  dates,  respectively?  I 
cannot  reach  that  conclusion.  While  a  great  deal  can  be  said  in  that  direc- 
tion, my  mind  does  not  yield  to  that  view.  The  will  says,  "and  interest 
from  date  to  be  deducted  out."  What  date  is  referred  to?  I  think  the  date 
of  the  will.    He  was  then  writing  his  will.    That  is  the  paper  whicU  i^6  was 
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about  to  date, — to  execute.  It  was  a  single  instrument.  The  notes  and  re^ 
ceipts  were  three.  Had  he  intended  that  interest  should  be  cast  upon  the 
notes  from  their  respective  dates  he  certainly  would  have  used  the  plural* 
"dates,"  instead  of  the  singular,  "date."  And  how  can  "the  date  of  the 
notes"  be  interpolated?  What  rules  of  construction  will  tolerate  any  such 
liberal  use  of  jadicial  speculation?  The  testator  has  nowhere  referred  to  the 
notes.  In  no  part  of  his  will  does  he  advert  to  an  anterior  indebtedness  of 
the  son  Cor.  Taking  the  will  as  it  stands,  and  independent  of  the  previous 
transactions  of  the  father  and  son,  and  the  conclusion  would  be  that  the  father 
intended,  for  some  reason  or  other,  to  charge  the  son  with  $2,300  and  interest 
from  the  date  of  the  will.  But  when  the  light  on  the  dealings  between  the 
parties  is  let  in,  the  case  is  not  so  free  from  complications.  Therefore,  since 
I  can  find  nothing  in  the  will  that  assures  me  that  the  testator  intended  that 
interest  should  be  calculated  from  the  date  of  the  notes,  I  do  not  feel  justified 
by  any  rules  of  construction  in  writing  those  words  in  the  will  in  order  to 
reach  that  conclusion,  especially  since  the  word  "date"  may,  and  that,  too, 
most  reasonably,  refer  to  the  date  of  the  will.  This  view  enables  me  to  dis- 
pose of  the  matter  without  any  importations,  which  may  be  entirely  foreign 
to  the  mind  of  the  testator;  and  it  allows  all  of  the  words  employed  by  the  au- 
thor of  the  instrument  to  stand;  and  only  requiring  the  words  "twenty-three," 
where  they  are  written  last,  to  be  changed  to  "forty,"  so  that  it  will  read, 
"and  interest  from  date  to  be  deducted  out  of  the  forty  hundred."  This  con- 
struction does  the  least  possible  violence  to  the  language  of  the  testator,  and  the 
substitution  of  "forty"  for  "twenty-three,"  I  think,  is  not  outside  of  the  rule 
that  allows  "or"  to  be  read  "and,"  or  "and,"  "or." 

2.  As  to  the  liability  of  Isaiah  for  rent  for  the  farm  which  be  occupied  at 
the  time  of  the  testator's  death,  and  for  many  years  previous.  It  was  not 
seriously  contended  but  tliat  he  shpuJd  pay  rent;  the  resistance  being  to  the 
amount  claimed  by  the  complainant  for  each  year,  and  also  to  the  number  of 
years  for  which  he  should  account.  The  very  great  preponderance  of  evi- 
dence fixes  a  fair  rental  value  at  SI50  per  year.  I  find  no  reason  for  the  court 
to  interfere  with  the  judgment  of  those  who  were  competent  to  judge  of  this 
matter.  The  argument  that  this  accounting  for  rent  must  be  limited  to  the 
period  of  six  years  from  the  time  of  filing  the  bill,  and  not  from  that  period 
prior  to  the  death  of  the  testator,  because  of  the  statutory  bar,  is  not  well 
founded  in  a  case  like  this  one.  '  Isaiah  is  one  of  the  executors,  and  he  ac- 
cepted the  trust,  and  from  that  moment  he  became  chargeable  with  all  the 
moneys  in  his  hands,  due  to  the  estate,  whether  as  a  debt  due  from  him  or 
from  any  other  source,  as  well  as  for  moneys  received  afterwards.  What 
would  be  the  reply  of  the  court  to  a  trustee  who,  being  indebted  to  the  testa- 
tor on  a  promissory  note,  but  which  should  have  run  the  statutory  period  be- 
fore the  settlement  of  his  accounts,  and  he  should  at  last  plead  in  discharge 
thereof  the  act  respecting  limitations?  He  doubtless  would  be  ordered  to 
pay.  Isaiah  is  entitled  to  a  credit  of  $150  on  February  28,  1878,  and  of  $50 
on  March  28,  1879. 

8.  As  to  the  insistment  of  Arthur  M.  Haines  that  he  owes  to  the  estate 
only  $1,143.11  rather  than  $2,194.50, 1  conclude  he  is  in  error.  Prior  to  his 
father's  death  he  made  a  statement  of  an  account  between  himself  and  his 
father,  which  he  gave  to  his  father,  and  which  was  found  among  the  private 
papers  of  his  father,  after  his  death.  Within  a  few  days  after  the  death  of 
the  testator  his  will  was  read,  and  on  that  occasion  Arthur's  attention  was 
called  to  this  statement,  when  he  said  it  was  correct,  and  that  he  believed 
that  he  owed  the  estate  the  amount  of  $2,194.50.  After  this  statement,  and 
after  this  admission,  both  of  which  were  very  clearly  and  understandingly 
made,  Arthur  seeks  the  benefit  of  the  reduction  to  $1,143.11  by  the  words 
and  figures  following,  which  are  found  upon  a  small  half  sheet  of  note  paper, 
among  the  private  papers  of  the  testator,  viz. : 
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Arthur  M.  Haines  Dr.  Or. 
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It  is  shown  that  these  words  and  figures  are  in  the  handwriting  of  the  tea* 
tator,  and  nothing  else  appears  upon  the  paper  except  a  similar  statement 
headed  "J.  M.  Haines,"  and  one,  "J.  W.  Haines."  Besides  this,  John  W. 
Haines,  a  brother,  and  one  of  the  devisees  under  the  will,  says  that  be  is  the 
J.  W.  Haines  referred  to  on  the  paper,  and  that,  in  a  settlement  with  his 
father,  his  father  allowed  him  $1,000,  at  which  time  he  says  he  gave  his 
father  a  note  for  $1,000.  He  said  that  he  was  uncertain  whether  he  would 
call  the  $1,000  so  allowed  him  a  gift  or  not,  but  claimed  that  he  had  done 
some  work  to  earn  it.  In  speaking  of  the  paper  on  which  the  above  figures 
are,  he  says  that  his  father  spoke  to  him  respecting  it,  and  that  he  would  al- 
low him  $1,000  over  and  above  his  claims  against  his  father.  For  the  bal- 
ance due  he  gave  his  father  a  note,  as  above  stated.  To  that  extent  the  trans- 
action between  them  was  complete.  But  notliing  further  is  shown.  What- 
ever may  have  been  the  intention  of  the  father  with  respect  to  Arthur,  or 
whatever  he  may  have  meant  to  demonstrate  by  the  figures  so  copied  above, 
there  is  nothing  to  indicate,  but  the  figures  themselves,  and  the  statement  of 
John  W.,  that  his  father  told  him  he  would  give  Arthur  $1,000  also.  It 
does  not  appear  that  Arthur  was  present,  or  that  the  fatiier  did  anything  else 
to  manifest  or  carry  out  any  such  intentions.  There  was  no  consideration 
moving  the  father  upon  which  a  legal  liability  arises.  The  most  that  can  be 
said  of  it  is  that  the  father  expressed  an  intention  to  give  Arthur  $1,000, 
without  anything  to  show  that  the  gift  was  completed.  These  are  the  only 
questions  which  have  been  presented  thus  far.  Should  any  difficulty  be  pre- 
sented in  framing  a  decree  for  an  accounting  in  this  court  on  other  branches 
of  this  case,  about  which,  at  present,  parties  do  not  seem  to  differ,  they  may 
come  before  the  court  again  with  respect  to  those  matters. 


(46  N.  J.  B.  95) 

MiLLBB  0.  Cameron. 
(Court  of  Chancery  of  New  Jersey.    November  16, 1888.) 

1.  Specipio  Pebformaxcb— Unilateral  Contract. 

Unilateral  contracts  for  the  purchase  of  lands  may  be  enforced  by  the  vendor.' 

2.  Sam»— Pleading — ^Tender  of  Performance. 

In  such  case,  the  complainant^  not  being  bound,  must  show  that  he  is  not  only 
willing  to  perform  all  the  stipulations  on  his  part,  but  that  he  has  tendered  himselz 
ready  to  perform  them  before  filing  his  bill.* 
(Syllalma  by  the  Court.) 

On  demurrer.    Bill  for  specific  performance. 

Bill  filed  by  Wallace  Y.  Miller  against  John  Cameron  to  compel  specific 
performance  of  a  land  contract,  signed  only  by  Cameron  as  purchaser.  De- 
fendant demurs  to  the  bill. 

Mr,  Jackson  and  Mr.  McClure,  for  demurrant.  Messrs.  Suydam^  for  com- 
plainant. 

1  As  to  the  degree  of  mutuality  required  in  contracts,  in  order  that  they  may  be  spe- 
cifically enforced,  see  Northrup  v.  Stevens,  (Minn.)  38  N.  W.  Rep.  810.  and  note:  Ihicie 
V.  Ford,  (Mont.)  19  Pac.  Rep.  414,  and  note;  Hoilenbeck  v.  Prior,  (Dak.)  4D  N.  W.  Rep. 
847,  and  note. 

■Ordinarily,  it  is  not  essential  that  plaintiff,  in  a  suit  for  specific  performance  of  a 
contract  for  the  sale  of  land,  should  tender  with  his  bill  a  deed  to  the  defendant  for  the 
land,  even  whep  the  execution  of  the  deed  and  the  payment  of  the  purchase  money  are 
dependent  covenants.  Vaught  v.  Cain,  (W.  Va.)  7  S.  E.  Rep.  9.  See,  also,  Simpson  ▼ 
Atkinson,  (Minn.)  39  N.  W.  Rep.  323,  and  note. 
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Bird,  Y.  C.  This  bill  is  for  specific  performance  of  a  unilateral  contract 
for  the  conveyance  of  lands.  Two  questions  are  raised  by  the  demurrer: 
(1)  Whether  there  is  that  mutuality  presented  by  the  bill  which  equity  ever 
holds  essential;  and  (2)  whether  the  complainant  is  not  in  default,  and  there- 
fore not  entitled  to  the  aid  of  a  court  of  equity. 

1.  The  contract  set  out  in  the  bill  was  signed  by  the  defendant,  the  pur- 
chaser, only.  He  agreed  to  pay  the  consideration  money  in  30  days.  The 
vendor  now  files  his  bill  to  compel  Cameron  to  accept  a  deed,  and  to  pay  the 
purchase  money.  Having  done  this,  is  there  that  mutuality  of  obligation 
which  must  always  appear  before  the  court  will  lend  its  aid  to  any  suitor?  I 
think  the  law  is  with  the  complainant.  In  the  case  of  Howland  v.  Bradley, 
only  one  of  the  parties  signed.  That  case  went  to  the  court  of  last  resort,  and 
performance  was  decreed,  (38  N.  J.  Eq.  288;)  in  which  case,  however,  the 
point  now  commanding  attention  .was  not  seriously  pressed  before  the  court, 
(Van  Dtyren  v.  Robinson,  16  N.  J.  Eq.  256,  259;  Reynolds  v.  O'Neil,  26  N. 
J.  Eq.  223;  Clason  v.  Bailey,  14  Johns.  489.)  In  this  last  case  it  is  clear 
that  Chancellor  Kbnt  was  disposed  to  hesitate  on  this  very  ground;  but  upon 
a  review  of  many  authorities,  he  concluded  that  the  doctrine  was  firmly  es- 
tablished, notwithstanding  the  doubts  and  criticisms  of  so  great  a  judge  as 
Lord  liEDESDALB.  See,  also,  Ives  v.  Hazard,  4  E.  I.  14;  Rogers  v.  Saun- 
ders, 16  Me.  92;  Garretson  v.  Vanloon,  3  G.  Greene,  128. 

2.  No  place  was  named  in  the  memorandum  for  the  delivery  of  the  deed, 
but  the  bill  alleges  that  a  place  was  mutually  agreed  upon,  and  names  the 
place.  But  it  is  nowhere  stated  that  the  complainant  has  ever  been  ready 
and  willing,  with  his  deed,  at  the  place  named,  to  tender  the  same  to  the  de- 
fendant. In  this  I  think  the  bill  is  fatally  defective.  There  may  be,  doubt- 
less are,  many  cases  in  which  the  complainant  would  be  excused  from  show- 
ing an  offer  to  perform;  but  I  cannot  but  think,  in  a  case  where  the  com- 
plainant is  not  originally  bound,— tlmt  is,  is  not  bound  at  all  by  the  contract, 
— ^and  cannot  himself  be  brought  into  court,  he  should  by  all  means  be  re- 
quired to  show  that  he  bad  most  faithfully  performed  every  stipulation  on  his 
part  to  be  performed,  so  far  as  they  appear  upon  the  record.  If  he  intends  to 
hold  the  other  party  to  the  contract  which  he  has  signed,  he  himself  should 
not  be  guilty  of  a  moment's  trifiing,  without  a  most  satisfactory  exouse. 
Qarretson  v.  Vanloon,  supra;  Hoen  v.  Simmons,  1  Cal.  119,  52  Amer.  Dec. 
291;  Wells  v.  Smith,  7  Paige,  22.  31  Amer.  Dec.  274,  in  the  note  to  which 
many  valuable  distinctions  are  pointed  out;  Lewis  v.  Woods,  4  How.  (Miss.) 
86,  34  Amer.  Dec.  110,  and  references  in  note.  On  the  latter  ground  the  de- 
murrer will  prevail,  with  costs. 


(44  N.  J.  B.  479) 

Stout  et  al,  v.  Stout  et  al. 
(Cowrt  of  Chancery  of  New  Jersey.    October  81, 188S.) 

1.  Wills— Constbuotion—Intbstact. 

The  testator  gave  to  his  wife  the  interest,  dividends,  and  income  arising  from  the 
sum  of  960,000,  and  then  added :  **  After  the  death  of  my  said  wife,  the  said  princi- 
pal fund  of  ^,000,  and  the  securities  and  properties  which  may  constitute  the 
same,  shall  form  and  be  a  part  of  my  estate,  for  distribution  and  aisposal  as  here- 
inafter provided. "  He  gave  to  a  daughter  the  interest  arising  from  the  *^  one-third 
part  of  the  residue  of  all  my  [his]  estate,  real  and  personal,  ^  and  in  a  similar  man- 
ner gave  the  interest  of  the  other  two-thirds  of  the  said  residue;  and  finally  dis- 
posed of  all  the  principal  out  of  which  the  interest  for  his  said  daughter  and  the 
other  two  legatees  for  life  was  to  receive  their  interest.  Held,  that  the  $50,000  was 
included  in  the  residue,  and  was  effectually  disposed  of. 

9.  8A]iB--CONI>ITIONiJ:i  LnOTATION— PSBPBTmTIES. 

The  testator  gave  the  interest  of  said  one-third  to  his  daughter,  as  above  men- 
tioned, for  her  llf e-Ume,  and,  after  her  death,  to  her  child  or  to  ner  children,  so  long 
as  they  should  severally  live;  and,  at  their  death,  he  gave  the  principal  to  the  next 
of  kin  of  said  deceased  child,  in  everv  d^ise.  in  such  share  and  manner  as  if  said 
child  was  the  absolute  owner  and  should  die  intestate.    At  the  death  of  the  testator 
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his  daughter  had  one  child  living.  H^d,  that  the  gift  to  the  child,  or  children, 
(ahonld  others  be  bom,)  was  valid ;  but  that  the  gift  to  her  grandchildren  was  void, 
being  too  remote. 

8.  8aMB--LsOA0T— INTBBEST. 

A  legacy  in  payment  of  a  debt,  or  to  a  minor  child,  or  to  a  child  in  loco  parentis, 
or  an  annuity,  or  to  the  residuary  legatee,  where  the  interest  is  payable  to  him  for 
life  and  the  principal  goes  over,  or  where  there  is  some  special  equitv  in  the  case, 
or  where,  by  following  the  general  rule,  injustice  would  be  done,  bears  interest 
from  the  death  of  the  testator.  In  this  case,  the  widow  was  permitted,  by  will,  to 
select  securities  to  the  amount  of  the  principal  sum,  the  interest  of  which  she  was 
given.  Held  that,  so  far  as  she  made  such  selection,  she  was  entitled  to  all  the  in- 
terest accruing  thereon  from  the  death  of  the  testator;  and  that,  so  far  as  she  made 
no  selection,  her  legacy  fell  under  the  general  rule  as  tc  interest. 
(ayUabvs  by  ihe  Cov/rU) 

On  bill  for  construction  of  will. 

Woodbridge,  Strong  d-  Son,  for  complainants.     A.  V.  f^ehenek,  for  de- 
fendants. 

BiRD»  Y.  0.  The  testator  directed  his  debts  to  be  paid,  and  gave  $10,000 
to  his  wife,  absolutely,  and  also  the  interest,  income,  and  dividends  arising 
on  the  principal  sum  of  S50,000,  so  long  as  she  should  live,  giving  her  per* 
mission  to  select  from  the  securities  that  he  might  leave  to  that  amount. 
And  he  then  provides:  *' After  the  death  of  my  said  wife,  the  said  principal 
fund  of  $50,000,  and  the  securities  and  properties  which  may  constitute  the 
same,  sh(dl  form  and  be  a  part  of  my  estate,  for  distribution  and  disposal,  as 
hereinafter  provided  and  made."  He  gave  to  his  three  grandchildren,  Lewis 
S.,  Jane  S.,  and  Peter  E.  Van  Antwerp,  the  interest,  dividend,  and  income , 
arising  from  the  principal  sum  of  $25,000,  (by  codicil  made  $10,000,)  share 
and  share  alike;  adding:  "At  the  death  of  my  said  grandchildren,  severally, 
I  give  and  bequeath,  of  the  said  principal  sum  of  twenty-five  thousand  dol- 
lars,' [by  codicil,  $10,000,]  to  the  next  of  kin  of  said  deceased  grandchild,  in 
every  case,  in  such  share  and  manner  as  if  the  said  grandchildren  were  the 
absolute  owners  of  the  said  sum  of  twenty-five  thousand  dollars,  [by  codicil, 
$10,000,]  in  equal  shares,  and  should  die  in  New  Jersey,  Intestate,  and  resi- 
dent in  said  state."  He  gave  to  his  daughter  Mrs.  Dunham  a  house  and  lot; 
and  added:  "In  addition  to  what  I  have  heretofore  given  to  my  daughter 
Elizabeth  W.  Dunham,  I  give,  devise,  and  bequeath  to  her  the  interest  and 
dividend  and  income  arising  from  the  equal  one-third  part  of  the  residue  of 
all  my  estate,  real  and  personal,  and  of  every  nature  and  kind,  wheresoever 
situate  and  being,  to  be  paid  to  her  as  received,  as  long  as  she  shall  live."  He 
then  gave  the  said  interest,  dividend,  and  income  of  said  residue  "to  her  child, 
if  she  shall  leave  but  one  child  her  surviving,  and  to  her  children,  share  and 
share  alike,  if  she  shall  leave  more  than  one  surviving  her;  to  be  paid  to  them  if 
there  shaU  be  more  than  one,  and  to  it  if  there  shall  be  but  one,  as  the  same  shall 
be  received,  so  long  as  they  shall  severally  live.  And  as  the  children  of  the 
said  Elizabeth  W.  Dunham  shall  severally  die,  I  give,  devise,  and  bequeath  of 
the  principal  of  the  said  one-third  of  the  said  residue  of  my  estate,  and  of  the  in- 
vestments thereof,  to  the  next  of  kin  of  said  deceased  child,  in  every  case,  in 
such  share  and  manner  as  if  the  said  children  were  the  absolute  owners  of  the 
said  one-third  of  said  residue,  in  equal  shares,  and  should  die  intestate  in  New 
Jersey,  leaving  the  same  subject  to  the  laws  of  descent  and  of  distribution  of 
said  state."  He  tlien  makes  a  gift  of  the  interest  of  one-third  of  said  resi- 
due to  his  son,  Fitz  Kandolph  Stout,  in  the  same  mauner  that  he  gave  one- 
third  of  said  interest  to  Mrs.  Dunham,  but  adding  to  tliis  gift  these  words: 
"Fitz  deducting  therefrom,  however,  the  aggregate  amount^  without  inter- 
est, of  all  advancements  1  shall  make  to  him,  or  for  his  account,  at  the  time 
of  my  decease,  as  the  same  shall  be  ascertained  from  charges  against  him  that 
maybe  found  at  my  death."  Then  the  other  on&-third  of  said  residue  is 
given  to  the  testator's  daughter  Lucetta.    He  then  directs  his  executors  to 
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hold  the  said  850,000  and  aiO>000,  ''the  aTails  of  which  mj  said  wife  and  the 
children  of  my  deceased  daughter,  Pliehe  K.  Van  Antwerp,  are  to  receiye,  as 
hereinbefore  provided;  and  the  three  shares  of  the  residue  of  my  estate,  the 
avails  of  which  my  daughter  Elizabeth  W.  Dunham  and  her  children,  and  my 
son,  Fitz  Bandolpli  Stout,  are  severally  to  receive,  as  herein  provided,  un- 
til such  time  as  a  final  distribution  of  the  said  principal  money  and  shares 
shall  be  made  as  hereinbefore  directed.'' 

1.  The  grandchildren,  the  Van  Antwerps,  insist  that  the  testator  has  died 
intestate  as  to  the  remainder  of  the  said  $50,000,  the  interest  of  which  is 
given  to  his  wife  during  her  life.  Their  counsel,  with  great  confidence,  in* 
sists  that  it. does  not  pass  by  any  of  the  subsequent  provisions  of  the  will. 
He  admits,  however,  that  it  was  the  intention  of  tiie  testator  to  dispose  of  it 
as  residue;  saying  that  the  testator,  in  a  separate  clause,  when  he  says,  **it 
shall  form  and  be  a  part  of  my  estate  for  distribution,  as  hereinafter  provided 
and  made,"  undoubtedly  meant  to  dispose  of  the  whole  balance  of  his  estate 
as  residue,  but  is  persuaded  that  there  is  no  residuary  clause  embracing  that 
principal  sum.  I  am  satisfied  that  there  is  no  want  of  certainty  on  this  point. 
It  is  vei7  plain  to  my  mind  that  the  testator  fully  carried  out  his  declared  in- 
tentions. The  residue  being  what  was  remaining  after  all  the  former  gifts, 
the  testator  gave  the  interest  of  the  equal  one-third  part  of  the  residue  of  his 
estate,  real  and  personal,  of  every  nature  and  kind,  wheresoever  situated,  to 
each  of  his  three  children;  and  then,  in  each  case,  makes  disposition  of  the 
principal  from  which  such  interest  is  drawn,  although  it  may  not  be  effectual 
as  to  one.  Besides  the  very  plain  lauguage  of  the  gift,  the  will  finally  de- 
clares that  the  executors  ahall  hold  the  said  $50,000  and  $10,000  in  trust,  and 
the  said  three  shares,  until  such  time  as  a  final  distribution  of  the  said  princi- 
pal money  and  shares  shaU  be  made  as  hereinbefore  directed. 

The  argupuent  m  lavor  of  the  next  of  kin  is  that  the  testator  first  set 
apart  the  $50,000  and  $10,000,  and  then  gave  the  interest  thereof,  without 
more,  and  that  he  thereby  leaves  the  principal  funds,  making  no  refereiice  to 
them  a^in,  but  proceeds  to  dispose  of  the  balance  of  his  estate,  exclusive  of 
these  large  sums,  and  that  when  he  referred  to  the  rest  and  residue  he  only 
had  in  mind  all  the  estate  exclusive  of  these  sums.  I  disagree  with  this  view 
in  every  particular.  I  cannot  read  the  will,  in  whole  or  in  part,  and  find  any 
peg  to  bang  a  doubt  upon.  But  wills  are  to  be  taken  as  a  whole, — as  one  act. 
The  mind  of  the  author  is  learned  from  the  whole  instrument.  In  the  case 
before  me  the  testator  expressly  declares  that  the  said  $50,000  shall  be  a  part 
of  the  estate,  for  distribution  as  thereinafter  mentioned.  That  declaration, 
.  of  itself,  casts  that  sum  into  the  lot  with  any  other  fund  that  may  be  disposed 
of  afterwards.  I  am  unable  to  reach  any  other  conclusion.  But  this  is  not 
all.  As  has  been  intimated,  when  the  testator  i^terwards  divides  his  estate 
into  the  three  shares,  for  distribution  among  his  children,  he  uses  the  very 
significant  and  unmistakable  language:  '*  All  the  rest  and  residue  of  my  es- 
tate, real  and  personal,  and  of  every  nature  and  kind. "  If  these  expressions, 
together  with  the  last  clause  of  this  will,  above  quoted,  can  be  read  so  as  to 
convince  any  unprejudiced  mind  that  the  whole  of  the  testator's  estate  was 
not  embraced  therein,  then  I  shall  not  despair  of  intellectual  skill  accomplish- 
ing anything  in  opposition  to  the  truth  and  to  reason.  For  authority  see 
Clark's  Sx^ra  v.  Hichards,  21  K.  J.  £q.  361.  There  are  two  cases  in  onr  re- 
ports, not  referred  to  by  counsel,  upon  which  I  should  have  been  glad  to  have 
heard  from  them.  I  refer  to  Sinniokson  v.  SnitoTier,  14  N.  J.  Law,  53,  63, 
and  BirdscUl  v.  Applegate,  20  !N.  J.  Law,  244;  and  one  in  9  Smedes  A  M. 
247,  {Mahomer  v.  Hooe.)  These  Ciises  are  illustrations  of  the  views  of  coun- 
sel for  the  defendants  as  to  this  case;  but  the  facts  are  different.  In  these 
cases,  the  court  concluded  that  the  testator  did  not  mean  to  include  a  certain 
portion  of  his  estate  when  he  disposed  of  the  residue;  being  of  the  opinion 
that  he  only  had  reference  to  a  particular  fund  or  parcel  with  which  he  had 
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just  been  dealing,  and  otit  of  which  he  had  been  making  provisions  for  his 
children.  But  the  language  of  the  chief  justice  in  ihe  first  case  should  be 
noted,  when  he  says:  ''I  do  not  saj  that  that  clause  will  not  cariy  such  re- 
versionary interest,  if  there  is  one."  Besides,  these  cases  being  essentially 
different  from  the  present  one,  they  are  more  in  harmony  with  the  older  au- 
thorities on  the  force  of  the  words  used  in  residuary  bequests.  Marquis  of 
Hertford  v.  Lowther,  7  Beav.  1;  Neioman  v.  Newman^  26  Beav.  220;  Bar- 
naby  v.  Tassell,  L.  B.  11  Eq.  363.  But  more  recent  expressions  of  the  courts 
show  an  evident  disposition  of  the  court  to  give  to  the  expression  in  residu- 
ary clauses  the  widest  possible  construction.  Chapman  v.  Chapman,  4  Gh. 
Div.  800;  Mullally  v.  Walsh,  3  L.  B.  Ir.  244.  See»  also,  Kendall  v.  Ken- 
dall, 4  Buss.  360;  Fisher  v.  Hepburn,  14  Beav.  627;  Patterson  v.  Huddart, 
17  Beav.  210;  JSllis  v.  8elby,  7  Sim.  85^;  Swinfen  v.  8toi^\fen,  29  Beav.  207. 
Particular  words  or  phrases  will  not  control  general  residuary  gifts  when,  if 
such  construction  were  allowed,  intestacy  would  follow.  ArTiold  v.  Arnold, 
2  Mylne  &  K.  366;  Swinfen  v.  Swinfen,  29  Beav.  207;  Campbell  v.  Prescott, 
15  Ves.  503;  Michell  v.  Michell,  5  Madd.  69;  Martin  v,  Qlover,  1  Colly. 
269;  Parker  v.  Marchant,  1  Younge  &  C.  Ch.  290;  Nugee  v.  Chapman,  29 
Beavj  290;  Hodgson  v.  Jex,  2  Ch.  Div.  122.  Since  the  argument  of  this 
case  my  attention  has  been  called  to  the  case  of  Oraydon  v.  Graydon,  found 
.  in  23  K.  J.  Eq.  229,  in  which  the  chancellor  decided  that  a  gift  of  the  residue 
only  included  that  portion  of  the  testator's  estate  about  which  he  was  then 
speaking,  and  out  of  which  he  had  just  made  a  gift  of  the  interest  for  life  for 
the  legatee.  That  case,  like  many  othei-s,  sustains  the  views  of  counsel  for 
the  deiendants;  but  it  seems  to  me  to  be  so  wholly  unlike  the  case  in  hand 
as  in  no  sense  to  be  controlling.  The  rule  which  is  more  particularly  appli- 
cable to  this  case  is  thus  expressed  in  8orrey  v.  Bright,  1  Dev.  &  B.  Eq.  113: 
*'0f  an  expressed  general  gift  of  the  residue  the  rule  is  well  settled  that  it 
comprehends  all  the  personalty  which  is  not  otherwise  effectually  disposed  of 
by  the  will,  whether  it  be  acquired  after  making  of  the  will,  or  whether  it 
fail  in  by  the  la^^e  of  the  legacy,  or  by  the  particular  gift,  or  the  thing  being 
illegal  and  void.  Durour  v.  Motteux,  1  Ves.  Sr.  321;  Cambridge  v.  Hous,  8 
Ves.  14;  Datoson  v.  Clark,  15  Ves.  410;  Bland  v.  Lamb,  2  Jac.  &  W.  399. 
In  the  last  case  Lord  Eldon  says  "that  to  take  a  case  out  of  this  general  rule 
very  special  words  are  necessary,  showing  the  intent  to  be  clear  that  partic- 
ular parts  of  the  estate  should  not  pass  under  the  residuary  clause.  The 
rule,  in  itself,  is  not  founded  on  the  actual  intention  of  the  testator  to  include 
everything;  for  often — nay,  genendly — there  is  probably  a  contrary  inten- 
tion, as  every  man  must  be  supposed  to  consider  each  particular  disposition 
of  his  will  vsdid,  and  to  expect  it  to  take  effect.  But  the  rule  is  an  inference 
from  the  presumed  general  intention  not  to  die  intestate  as  to  anything,  when 
there  is  a  gift  of  the  general  residue.  Doubtless,  it  may  be  restricted  by  the 
special  wording  of  the  will.  If  the  residue  given  is  partial,  that  is,  of  a  par- 
ticular fund,  the  rule  has  no  application.  *'  The  case  of  Read  v.  Payne,  3  Call, 
225,  is  quite  like  the  present  in  that  it  first  carves  a  life-interest  out  of  what 
was,  in  the  law,  held  as  personalty,  and  then  gives  the  residue  of  the  estate, 
without  further  mention  of  the  assets  out  of  which  the  life-estate  is  given.  And 
it  was  held  "  where  a  testator  bequeathed  to  his  wife  certain  slaves  during 
her  natural  life,  and,  after  specific  devises  of  land  and  slaves  to  his  two  sons, 
devised  as  follows:  'AH  the  rest  of  my  estate  I  leave  at  the  time  of  my  death 
I  desire  may  be  equally  divided  between  my  beloved  wife  and  my  dear  son  and 
other  heirs,  forever,' — this  residuary  clause  vested  in  the  wife  and  son  equally 
the  revei-sion  in  the  slaves  given  to  her  for  life."  Donohoo  v.  Lea,  1  Swan, 
119;  Drayton  v.  Rose,  7  Rich.  Eq.  328. 

2.  It  is  also  claimed  that  the  provision  of  said  will  which  purports  to  secure 
to  the  daughter  Mrs.  Dunham  the  interest  of  one-third  is  void,  in  whole  or  in 
part»  because  it  creates  a  perpetuity;  since  she,  having  one  child,  though  a 
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widow  now,  may  again  marry,  and  "have  other  children  who  would  come 
within  the  meaning  of  the  language  of  the  will,  although  not  in  being  at  her 
death.  It  will  be  seen  that  the  interest  of  the  one-third  is  given  to  Mrs.  Dun- 
ham during  ber  life-time.'  At  her  death,  the  interest  of  the  same  sum  is  given 
to  the  child  of  Mrs.  Dunham,  if  she  shall  have  but  one,  and  to  her  children, 
share  and  share  alike,  if  she  shall  have  more  than  one  her  surviving,  To  this 
point  the  rule  against  perpetuities  is  not  interfered  with  or  violated.  But  the 
will  proceeds  to  say  that,  as  the  said  children  of  Mrs.  Dunham  shall  severally 
die,  the  said  principal  of  the  said  one-third  is  given  to  the  next  of  kin  of 
the  one  so  dying.  This  is  said  to  be  void  because  it  is  in  conflict  with  the  rule 
against  perpetuities;  that  is,  the  gift  cannot,  or  may  not,  take  effect  dpring 
the  period  of  the  life  of  any  person  or  persons  in  being,  and  21  years  after. 
For,  at  the  death  of  the  testator,  Mrs.  Dunham  was  living,  and  then  had  a 
daughter  living;  and  since  she  may  have  other  children  who  are  included  in 
the  terms  of  the  gift,  and  to  whose  next  of  kin  the  remainder  is  given,  there 
is  a  possibility  of  such  interest  not  vesting  within  the  life-time  of  Mrs.  Dun- 
ham, or  of  her  daughter  now  living,  and  21  years  after;  because,  should  Mrs. 
D.  have  other  children,  they  may  live  for  a  longer  period  than  the  21  year's 
after  the  death  of  Mrs.  D.  and  the  daughter  now  in  being,  and  so  make  the 
gift  contrary  to  the  rule.  Lewis  on  Perpetuity,  455,  states  the  rule  thus: 
"Suppose  a  testator  bequeaths  personalty  to  A.  for  life,  and,  after  his  de- 
cease, to  such  of  the  children  of  A.  as  shall  attain  twenty-five.  The  question 
being  whether  this  executory  limitation  to  the  children  is  or  is  not  too  re- 
mote, it  is  to  be  inquired  whether,  in  the  very  nature  of  the  limitation,  that 
rule  of  law  is  satisfied  which  requires  that  every  future  interest  in  property 
shall  be  so  limited  as  that  it  must  necessarily  vest  or  fail  of  effect  within  the 
space  of  one  or  more  life,  or  lives,  in  being,  and  twenty-one  years.  And  the 
answer  to  this  inquiry  being  that  A.  may  have  a  child,  born  just  before,  or 
not  until  after,  his  decease,  and  which  could  not  therefore  attain  the  speci- 
fied age  within  twenty-one  yeara  from  the  expiration  of  a  life  in  being,  (viz., 
that  of  A.,)  but  who,  nevertheless,  is  included  in  the  class  entitled  under  the 
executory  gift,  such  gift  is  void  as  possibly  postponing  the  vesting  of  the  fut- 
ure interest  for  too  remote  a  period."  This  rule  renders  inoperative  that 
portion  of  the  gift  in  the  clause  last  referred  to  which  intended  that  the  grand- 
children of  Mrs.  Dunham  shall  have  the  principal,  the  interest  of  which  is 
given  to  her  for  lite.  As  above  suggested,  Mrs.  Dunham  may  have  other 
children,  and  such  children  may  survive  her  more  than  21  years,  in  which 
case  the  vesting  of  the  estate  in  their  next  of  kin  under  the  will  would  be  too 
remote.    So  far,  then,  as  the  next  of  kin  are  provided  for,  the  will  is  void. 

It  has  been  suggested  that  this  rule  is  not  to  be  the  guide  in  this  case,  be- 
cause Mrs.  Dunham  has  now  reached  the  age  of  50,  and,  that  being  so,  she  is 
presumed  to  have  passed  beyond  the  age  of  child-bearing,  so  that  the  estate 
must  vest  within  the  period  of  21  years  after  the  death  of  Mrs.  D.  and  her 
child  now  in  being.  But,  as  I  understand  the  principle  of  the  rule,  the.court 
is  not  to  seek  for  presumptions,  but  for  possibilities.  If  there  be  a  possibil- 
ity of  birth  which  may  change  or  disturb  the  order  of  things  as  they  exist  at 
the  time  of  the  death  of  the  testator,  and  so  make  the  vesting  legally  too  re- 
mote, the  bequest  cannot  stand.  See  1  Jarm.  Wills,  276.  That  the  possibility 
of  childbirth  is  not  removed  at  the  age  of  50,  seems  to  be  clear  from  all  of  the 
authorities.  See  In  re  Millner's  Estate^  L.  R.  14  Eq.  245;  In  re  Widdow^a 
Trusts,  L.  R.  11  Eq.  408;  Edwards  v.  Tuck,  23  Beav.  271;  Leng  v.  Hodges, 
1  Jac.  585;  Lyddon  v.  Ellison^  19  Beav.  565. 

3.  But  is  there  any  further  conflict  between  the  provision  of  this  clause  and 
the  doctrine  of  perpetuities?  The  counsel  for  complainant  seemed  inclined 
to  believe  that  the  doctrine  extends  to  any  of  the  children  of  Mrs.  Dunham 
who  might  be  born  after  the  death  of  the  testator;  but  insisted  that,  while 
they  might  be  cut  off,  the  child  who  was  living  at  the  testator's  death  could 
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enjoj  the  bequests  But  tbe  counsel  for  the  defendants  goes  so  far  as  to  claim 
tluit  not  only  are  all  after-bom  children  cut  off,  but  that  the  child  living  at  the 
death  of  the  testator  is  alsok  This  is  claimed  to  follow  because  the  gift  is  to 
a  class,  and  that  the  whole  must  fail,  if  part  does;  and  this  is  the  result  of 
the  authorities.  Lewis,  Perp.  456;  1  Jarm.  Wills,  230,  231.  But  does  the 
gift  fail  because  it  is  to  a  class, — ^that  is,  to  all  the  children  of  Mrs.  Dunham? 
I  think  not.  The  gift  of  the  interest  of  the  fund  to  them  during  their  lives 
is  not  an  impairment  of  the  rule  under  consideration.  The  entire  period  con* 
templated  by  the  rule  has  not,  in  this  branch  of  the  gift,  been  exceeded. 
The  lives  in  being  at  the  death  of  the  testator  were  Mrs.  Dunham  and  her 
daughter.  The  branch  of  the  gift  which  we  are  now  considering  is  tliat  to 
the  child  of  Mrs*  D.,  if  she  has  but  one,  and  to  her  children,  if  she  have  more 
than  one.  Now,  therefore,  not  to  come  in  conflict  with  the  rule,  idl  of  the 
children  must  be  born  during  the  life-time  of  Mrs.  Dunham,  and  within  21 
years  after,  and  all  of  the  legatees  contemplated  must  be  born  within  that 
period,  be^^use  they  must  all  be  born  of  the  body  of  Mrs.  Dunham;  so  that 
the  possibility  which  is  supposed  to  stand  in  the  way  is  excluded.  It  will  be 
seen  that  the  case  is  in  no  respect  like  any  of  the  cases  which  were  referred 
to  on  the  bearing,  in  which  the  legatee,  whether  of  a  class  or  not,  was  pre- 
vented from  taking  until  a  period  beyond  its  birth,  or  until  the  happening  of 
some  event,  so  as  to  give  rise  to  the  possibility  so  obnoxious  to  the  rule.  And 
this  plain  view  is  in  harmony  with  the  understanding  of  Mr.  Jarmao.  In 
his  work  on  Wills,  vol.  1,  p.  233.  he  says :  "A  testator  is  in  less  danger  of  trans- 
gressing the  perpetuity  rule  while  providing  for  his  own  children  and  grand- 
children tlian  when  the  objects  of  his  bounty  are  the  children  and  grand- 
children of  another;  since,  in  the  former  case,  he  has  only  to  avoid  protract- 
ing the  vesting  of  the  grandchUdren^s  shares  beyond  their  ages  of  twenty-one 
years,  and  then  the  fact  of  the  gift  extending  to  after-born  grandchildren 
would  not  invalidate  it,  because  all  the  children  of  the  testator  must  be  in 
esse  at  his  decease,  and  their  children  must  be  born  in  their  life-time,  so  that 
they  necessarily  come  into  existence  during  the  life  in  being." 

4.  As  to  the  interest  upon  these  legacies.  The  contention  is  that  they  do 
not  begin  to  draw  interest  in  favor  of  the  legatee  until  one  year  after  the  tes- 
tator's death.  There  is  no  dispute  as  to  the  general  rule.  Nor  did  there 
seem  to  be  any  difference  between  counsel  as  to  the  certainty  of  the  exception 
thereto,  in  this  state,  after  Marsh  v.  Taylor,  43  N.  J.  Eq.  1, 10  Atl.  Bep.486, 
in  which  the  principles  laid  down  in  Welsh  v.  Broum,  43  N.  J.  Law,  37,  both 
as  to  the  general  rule  and  as  to  the  exception,  were  approvingly  referred  to 
and  relied  on  by  the  present  chancellor.  But,  as  is  so  often  the  case,  the 
counsel  very  widely  separated  in  the  expression  of  their  views  on  the  appli- 
cation of  these  rules.  In  Welsh  v.  Broivrif  supra,  the  court  enumerated 
among  the  exceptions  to  the  general  rule  a  legacy  in  payment  of  a  debt,  or  to 
a  minor  child,  or  to  a  qhild  in  loco  parentis,  or  an  annuity,  or  to  the  residu- 
ary legatee,  when  the  interest  is  ps^able  to  him  for  life,  and  the  principal 
goes  over;  or  where  there  is  some  special  equity  in  the  case  making  it  plain 
that  the  testator  intended  something  else;  or  where,  by  following  the  general 
rule,  injustice  would  be  done,  as  in  the  case  of  Van  Blarcom  v.  Dager,  31 N.  J. 
£q.  783.  In  this  case  of  Welsh  v.  Brown,  the  court  says  that  these  exceptions 
are  plainly  distinguishable  from  legacies  of  a  definite  sum,  with  remainder 
over.  Now,  in  determining  these  questions,  the  court  is  not  to  do  any  in- . 
justice  by  withholding  the  interest  on  this  large  sum  of  $50,000  from  the 
widow,  in  order  that  it  may  augment  the  principal  of  the  remainder,  which  is 
given  to  the  grandchildren.  And  by  reading  the  clause  in  question  it  will  be 
seen  that  not  only  is  the  interest,  dividend,  and  income  of  $50,000  given  to* 
the  widow,  but  she.  is  permitted  to  make  selections  of  stocks,  bonds,  and  se- 
curities which  the  testator  may  hold  at  his  death  to  that  amount.  And  she 
is  made  one  of  the  executors.    To  my  mind,  it  is  the  duty  of  the  court  to  de. 
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Clare  that,  so  far  ka  the  widow  selects  stock,  or  bondsr,  or  other  securities,  she 
is  entitled  to  all  the  Interest,  income,  and  dividend  arising  therefrom.  This 
was  evidently  the  will  of  the  testator,  and  this  by  no  possibility  can  be  said 
to  be  in  conflict  with  any  of  the  anthoritios.  But  the  testator  also  said  that 
the  said  principal  sum  should  be  invested  for  the  benefit  of  his  widow.  In 
my  judgment,  to  the  extent  that  the  widow  does  not  select  stock  or  bonds  or 
other  securities,  but  depends  upon  the  conversion  of  them,  or  of  other  por- 
tions of  the  estate,  into  money,  and  the  interest  thereof,  for  her  benefit,  the 
legacy  will  fall  under  the  general  rule,  and  she  can  only  claim  interest  from 
the  end  of  the  year  after  such  investment,  if  the  investment  be  made  within 
the  year,  or  from  the  end  of  the  first  year  after  the  testator's  death,  in  case 
there  should  be  a  failure  to  invest  for  her  special  benefit  earlier; 

5.  Tlie  rule  referred  to  gives  the  residuary  legatees,  for  life,  interest  on 
their  portions  from  the  death  of  the  testator.  This  same  rule  will  also  give 
to  the  gmndchild  (one  of  the  Van  Antwerps)  which  the  testator  had  taken 
under  his  own  guardianship,  and  to  which  he  vas  in  loco  parentis,  the  interest 
on  its  legacy  from  the  death  of  the  testator. 

6.  As  to  the  rights  of  the  son,  Fitz  Randolph  Stout,  counsel  for  the  defend* 
ant  insist  that  we  have  to  deal,  not  only  with  a  debt,  but  with  an  advance- 
ment. His  argument  goes  the  length  of  crediting  the  estate  with  the  whole 
amount  of  the  debt  of  Fitz  Randolph  Stout  to  his  father  at  the  time  of 
his  death,  i,  e.,  that  he  shall  be  required  to  pay  the  debt,  and  also  shall  allow 
for  a  liise  sum  in  payment  of  his  legacy.  This  conclusion  cannot  be  reached 
without  doing  the  most  extraordinary  violence  to  the  language  of  the  tes- 
tator. When  that  portion  of  the  wil|  is  read,  it  will  be  seen  tlmt  the  proper 
course  for  the  executor  is  to  pay  the  interest  of  the  one-third,  less  the  note 
found  among  the  assets,  and  any  other  just  claims,  to  the  son,  Fitz  Randolph 
Stout,  during  his  life-time.  I  will  advise  a  decree  in  accordance  with  these 
views. 


(45  N.  J.  E.  813) 

Collins  et  al.  o.  Collins  et  ah 
{Court  of  Chancery  of  New  Jersey.    November  14, 1888.) 

1.  Equity— Cancbllation  op  Instbitments— Undub  Influence. 

Where  a  father,  80  years  of  age  and  very  feeble,  shortly  before  death,  acknowl* 
edges  two  deeds  to  a  son,  with  whom  he  has  been  living  for  four  months,  and, 
on  a  bill  by  the  other  heirs  to  set  them  aside,  there  is  evidence  that  the  father 
was  mentally  incompetent,  the  son  has  the  burden,  on  his  contention  that  a  gift  was 
intended,  to  show  f airnesai,  and  abeenoe  of  undue  influence. 

2.  Same— Gifts— What  Cokstitutb. 

There  being  no  evidence  of  delivery,  except  recitals  in  the  deeds,  and  the  son's 
unexplained  possession,  when  taking  them  for  record  after  the  father's  death,  and . 
one  of  them  being  for  the  expressed  consideration  of  a  specified  sum  of  money,  and 
the  other  for  one  dollar  and  support,  the  deeds  cannot  be  sustained  as  gifts. 

8.   Same— PUBCHASBB  fob  VaLUABLB  CONSIDEBATIOir. 

The  son  having  testified  that  the  money  consideration  expressed  in  one  of  the 
deeds  was  to  be  paid  in  discharge  of  a  mortgage,  which  he  procured  to  be  assigned 
to  his  wife,  but  did  not  pay;  and  that  the  support  mentioned  in  the  other  was  to  be 
rendered  after  the  acknowledgment,— the  father  having  been  at  that  time  very 
feeble,  and  having  lived  but  six  days  afterwards,  and  the  land  being  worth  12,500, 
—the  son  cannot  hold  as  a  purchaser  for  a  valuable  consideration. 

Bill  by  Isaac  Collins  and  others  against  John* Collins  and  others  to  set  aside 
two  deeds  by  Noah  Collins  to  John  Collins. 

Mr.  McClure  and  Mr.  Jackson,  for  complainants.  Mr.  Bradner^  for  de- 
fendants. 

BiHD,  y.  C.    Noah  Collins  died  November  21,  1881,  leaving  three  children, 
Isaac,  Andrew,  and  John,  him  surviving.    He  was  the  owner  of  four  lots  of 
land;  but  on  November  15th,  six  days  before  his  death,  he  made  acknowledg- 
ments of  two  deeds  which  purported  to  convey  the  said  lots. to  the  said  JohD» 
v.l6A.no.l4 — 64 
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in  fee.  These  deeds  were  not  recorded  until  the  day  of  the  death  of  the 
grantor.  They  were  recorded  before  midday,  and  the  father  died  abont  6 
o'clock  in  the  morning.  The  complainants  file  their  bill,  and  ask  to  have 
these  deeds  declared  void.  The  material  allegations  upon  which  this  prayer 
rests  are  undue  influence  and  a  want  of  consideration.  At  the  time  of  the 
execution  of  these  deeds  the  father  had  been  living  with  John  al)out  three 
months,  and  about  four  months  at  the  time  of  the  acknowledgment  of  them, 
(they  having  been  written,  and  perhaps  executed,  four  weeks  bisfore  they  were 
acknowledged;)  he  having  gone  to  live  with  John  some  time  in  July.  Pre- 
vious to  this  he  had  been  living  with  Andrew  for  about  four  months.  John 
says  that  when  his  father  came  to  him,  in  July,  he  complained  of  cruel  treat- 
ment at  the  hands  of  Andrew  and  his  children,  and  added  that  he  would  be 
obliged  to  go  to  the  poor-house,  unless  he  (John)  would  take  care  of  him.  John 
says  that  his  father  then  said  that,  if  he  would  take  him  in,  he  would  deed  to 
him  all  of  his  property.  So  far  as  the  case  shows,  the  land  in  question  is  about 
all  of  the  estate  that  Noah  was  then  possessed  of,  and  was  worth  from  $2,500 
to  $3,000  or  $4,000.  If  there  was  more,  I  think  it  was  incumbent  on  the  de- 
fendant John  to  have  shown  it.  This  I  think  will  appear  more  clearly  when 
all  the  case  is  presented.  Indeed,  I  think  the  burden  of  showing  that  these 
deeds  were  fairly  obtained  from  the  father,  and  without  any  undue  influence 
on  the  part  of  John,  rests  on  John,  before  he  can  expect  a  decree  in  his  favor 
on  the  insistment  that  the  lands  were  given  to  him.  This  seems  to  be  espe- 
cially s«)  from  the  circumstances  of  the  case.  The  father  was  about  80  years 
old,  and  very  feeble.  He  had  been  afflicted  for  many  months  previous,  if  not 
many  years,  with  malaria.  Andrew  says  that  his  father  was  not  a  lunatic* 
but  had  become  very  feeble-minded  from  the  effects  of  this  disease.  A  brother 
of  Noah  testifles  to  the  evil  effects  of  this  disease,  and  declared  that  in  his 
judgment  he  had  been  unfit  to  do  business  for  years.  It  is  admitted,  on  be- 
half of  the  defendants,  that  the  father  was  feeble  in  body,  but  it  is  at  the 
same  time  insisted  that  he  was  not  weak  or  feeble  in  mind.  John  says  that 
after  he  came  to  his  liouse  he  was  about  a  good  deal;  was  not  confined  to  the 
house  all  of  the  time.  He  says  that  he  chopped  wood  at  the  door,  and  helped 
him  husk  corn.  He  also  says  that  he  was  out  of  the  house  twice  after  the 
day  (November  loth)  on  which  the  deeds  were  acknowledged;  the  last  time 
being  November  19th,  only  two  days  before  he  died.  The  father  was  very 
much  adverse  to  submitting  to  medical  treatment,  insisting  upon  prescribing 
for  himself.  But,' as  I  understand  John,  a  few  days  before  the  acknowledg- 
ment of  the  deed  he  took  the  responsibility  of  calling  in  a  physician;  but  just 
how  many  days  this  was  before  the  15th  of  November,  the  day  of  such  ac- 
knowledgment, is  not  shown.  When  the  commissioner  who  took  the  acknowl- 
edgment called,  on  the  15th,  for  that  purpose,  the  father  was  lying  on  a  couch, 
and  on  this  couch  he  remained,  but  in  a  sitting  posture,  while  he  acknowl- 
edged the  deeds.  He  did  not  sign  them  then, — they  had  been  signed  b^ore; 
but  how  long  or  under  what  circumstances  does  not  appear,  nor  is  there  any 
direct  evidence  that  the  deeds  were  ever  delivered  to  John.  It  is  true  that 
there  is  the  ordinary  clause,  "Signed,  sealed,  and  delivered,"  and  also  the  ac- 
knowledgment of  delivering  the  same  as  his  "voluntary  act  and  deed;"  but 
there  is  no  other  testimony  of  the  actual  delivery  of  these  deeds.  While  it  is 
true  that  John  can  claim  the  benefit  of  the  presumption  which  the  law  at- 
taches to  such  considerations,  I  think  that  I  am  warranted  in  calling  atten- 
tion to  the  fact  that  there  is  no  proof  to  show  that  these  instruments  ever  were 
handed  to  John  by  his  father,  or  by  his  direction.  The  physician  who  was 
called  just  before  the  deeds  were  acknowledged  was  unable  to  attend  in  due 
time  again,  and  therefore  procured  another  to  do  so  in  his  stead.  The  latter 
called  on  the  18th,  and  he  was  called  as  a  witness.  He  says  that  the  father 
was  a  very  feeble  old  man,  and  in  his  judgment  was  incapacitated  to  do  any 
business.    The  physician  who  called  first  was  not  produced  as  a  witness.    It 
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would  have  been  more  satisfactory  bad  tbe  defendant  Jobn  placed  tbis  medical 
expert  on  tbe  witness  stand.  Tbe  next  day  after  tbe  doctor  made  bis  last  call 
tbe  old  man  was  out  of  doors,  but  died  tbe  second  day  thereafter.  As  already 
stated,  he  died  about  6  o'clock  in  tbe  morning,  and  before  noon  Jobn  carried 
tbe  deeds  to  the  clerk's  office,  a  distance  of  over  three  miles,  and  left  them  there 
to  be  recorded.  Again,  I  say,  bow  or  when  he  got  possession  of  them  does 
not  appear. 

As  I  understand  the  counsel  of  Jobn,  his  insistment  is  that  the  father  in- 
tended to  give  these  lands  to  John.  If  this  view  were  fully  supported  by  the 
proof,  the  court  might  And  it  somewhat  difficult  to  resist  the  contention,  were 
it  to  become  satisfied  that  there  bad  been  a  delivery.  The  cases  all  show  that 
courts  of  equity  do  not  interfere  with  such  donations,  when  understandingly 
made.  Haydock  v.  ffaydock,  33  N.  J.  Eq.  494, 34  X.  J.  Eq.  570 ;  Huguenin  v. 
Baseley,  2  Lead.  Gas.  Eq.  1156,  and  notes  by  tbe  English  editor,  and  Ameri- 
can notes,  1192  et  seq.  But  I  cannot  come  to  the  conclusion  that  Noah  in* 
tended  to  make  a  gift  in  this  instance.  The  language  used  in  the  deeds  repels 
any  such  view.  In  tbe  one  deed  is  this  expression,  "in  consideration  of  a 
claim  of  six  hundred  and  fifty  dollars;"  in  the  other  is  this,  "in  considera- 
tion of  support  and  of  one  dollar."  John  says  that  these  deeds  were  written 
in  his  house  by  his  son,  at  dictation  by  his  father,  and  that,  too,  a  month  or  so 
before  they  were  executed.  Most  clearly  the  father  never  intended  to  make 
a  gift  of  these  lands  to  John.  John  says  that  the  $650  was  to  be  paid  by  him 
in  discharge  of  a  bond  and  mortgage  given  by  his  father.  But  John  has  not 
discharged  them,  but  procured  an  assignment  of  them  to  be  made  to  bis  wife 
upon  her  paying  the  amount  due  thereon  with  her  own  money,  and  who  now 
claims  to  hold  the  same  in  her  own  right.  Clearly  enough  he  has  not  paid  the 
consideration  expressed  in  that  deed.  In  speaking  of  tlie  other  deed,  John 
swears  that  the  consideration  was  for  services  rendered  to  his  father;  but  be 
also  swears  that,  after  his  fatber^s  death,  he  filed  a  claim  with  the  adminis- 
trator for  services  which  he  had  rendered  his  father,  which  included  the  whole 
period  of  time  bis  father  was  with  him,  being  from  about  the  middle  of  July 
until  the  acknowledgment  of  the  deeds,  being  tbe  15th  of  November;  and, 
when  inquired  of  respecting  the  fact  that  the  consideration  in  the  deeds  and 
the  subject-matter  of  his  claim  were  both  for  services,  he  said  that  the  claim 
was  for  services  rendered  before  the  deed  was  acknowledged,  and  that  the  deed 
was  for  services  to  be  performed  afterwards.  The  services  so  rendered,  after 
the  deeds  were  acknowledged,  were  only  of  six  days'  duration.  It  should  be 
borne  in  mind  that  John  swears  that  the^e  lands  were  worthless. 

With  t  hese  facts  before  me,  I  cannot  conclude  that  John  can  hold  these 
lands  as  a  gift;  nor  can  he  hold  them  as  a  purchaser  for  a  valuable  considera- 
tion; for,  so  far  as  appears,  be  gave  nothing  for  them,  the  mortgage  which 
was  to  be  paid  by  him  he  has  not  paid,  and  the  support  which  he  was  to  ren- 
der, and  did  render,  was  so  inconsiderable  that  it  cannot  be  regarded  except 
in  the  light  of  being  grossly  inadequate.  Nor  can  be  claim  that  be  is  entitled 
to  hold  this  title  because  of  the  risk  which  he  took;  for,  according  to  his  own 
statement,  he  never  undertook  any  such  risk  at  all  until  six  days  before  his 
father  died,  when,  according  to  all  the  testimony,  bis  father  was  in  a  very 
feeble  condition.  As  intimated,  these  lands  are  woi*th  at  least  $2,500, — one 
witness  fixing  the  value  at  $4,000,  and  one  at  $5,000,  while  John  swears  that 
they  are  ot  no  value  above  the  mortgage.  I  think  John  has  utterly  failed  to 
show  either  a  valid  gift  or  a  purchase  which  a  court  of  equity  can  uphold. 
The  complainants  are  entitled  to  a  decree,  with  costs. 
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021  Pa.  St.  e^R) 

Porter  9.  Nelson. 
(Supreme  Court  of  PennsyloarUcL    October  1, 1888.) 

1.  Patment— Presumption— Finding  Bond  axoisq  Papers  of  Deceased  Obijoor. 

In  scire  facias  on  a  judgment  it  is  proper  to  instruct  that  finding  the  bond  on 
which  the  judgment  was  rendered  among  the  papers  of  the  deceased  obligor  raised 
a  presumption  that  he  obtained  it  by  payment. 

2.  Trial— Instructions— Credibiutt  of  Witness— Weight  of  EyiDBNO£. 

Twenty  years  having  elapsed  since  the  rendition  of  a  judgment  before  a  scire 
facias  was  sued  out,  it  is  not  error  for  the  court  to  hypothetically  charge  that,  if 
the  evidence  to  repel  the  presumption  of  payment  was  only  that  of  two  witnesses, 
who  had  testified  to  admissions  ox  an  inconclusive  nature,  he  should  say  it  was  in- 
sufficient, but  that  it  was  corroborated  by  certain  other  facts,  naming  Uiem^  and 
that  the  whole  question  largely  depended  on  the  credibility  of  the  witnesses,  of 
which,  and  of  the  weight  of  the  testimony,  the  jury  were  to  judge. 
8.  Witness— CJompetenoy—Transaotions  before  Decedent's  Death. 

Evidence  by  defendant  and  another,  daughter  of  testator,  that  after  testator's 
death,  and  in  plain  tiff's  presence,  the  bond  was  found  in  testator's  papers,  is  not  in- 
competent under  act  Fa.  May  28, 1S87,  providing  that  a  person  interested  adversely 
to  decedent  shall  not  testify  as  to  a  matter  occurring  beforo  the  latter's  death,  as 
such  testimony  is  not  as  to  a  fact  occurring  before  the  death,  although  it  might 
inferentially  establish  the  fact  that  testator  bad  the  bond  in  his  Ufe-time. 
4.  Same. 

Such  testimony  is  also  admissible  for  the  purpose  of  showing  the  finding  of  the 
bond  in  plaintiff's  presence,  in  connection  with  his  acts  and  the  conversation  at  the 
time. 

Error  to  court  of  common  pleas,  York  county;  James  W.  Latimer,  Judge. 

Scire  facias  by  William  Porter,  guardian  of  Robert  McCall  Nelson,  for  the 
latter ^s  use,  against  Frances  A.  Nelson,  executrix  of  the  will  of  Samuel  P. 
Nelson,  deceased,  and  Johanna  Nelson,  Emerson  Nelson,  Maria  Theresa  Floyd, 
and  said  Frances  A.  Nelson ,  as  heirs  of  said  Samuel  P.  Nelson.  Judgment  for 
defendants,  and  plaintiff  brings  error.  The  act  of  Maj  23, 1887,  §  5,  is  as 
follows:  "Nor  when  any  party  to  a  thing  or  contract  is  dead,  or  has  been  ad- 
judged a  lunatic,  and  liis  right  therein  or  thereto  has  passed,  either  by  his 
own  act  or  by  the  act  of  law,  to  a  party  on  the  record,  who  represents  his  in- 
terest in  the  subject  in  controversy,  shall  any  surviving  or  remaining  party 
to  such  thing  or  contract,  or  any  other  person  whose  interest  shall  be  adverse 
to  said  right  of  such  decedent,  be  a  competent  witness  to  any  matter  occur- 
ring before  the  death  of  said  party,"  etc. 

George  W.  Heiges  and  John  W,  Bittenger,  for  plaintiff  in  error,  i).  /• 
Williams  and  V,  K.  Keesey^  for  defendant  in  error. 

Clark,  J.  The  bond  out  of  which  this  controversy  arises  was  executed  hj 
Pamuel  P.  Nelson,  24th  June,  1855.  Judgment  was  entered  upon  it  in  favor 
of  William  Porter,  guardian,  etc.,  29th  March,  1860.  Eobert  McCall  Nelson 
having  arrived  at  the  age  of  21  years,  it  was  assigned  to  him  by  his  guardian 
on  the  15th  March,  1865.  and  this  scire  facias  was  issued  Ist  February,  1886. 
The  rule  of  law  which  presumes  payment  of  all  debts  by  specialty,  etc.,  un- 
claimed, and  without  recognition  for  20  years,  plainly  applies,  therefore, 
unless  the  facts  and  circumstances  established  by  the  evidence  are  sufficient 
to  repel  or  rebut  that  presumption.  Whether  this  is  so  or  not,  as  we  said 
in  Urego}^  v.  Com,t  ante^  452,  (a  case  from  the  Eastern  district,  argued  at 
this  term,)  is  a  question  for  the  court.  This  presumption  is  very  strong, 
and  is  favored  in  law  as  tending  to  the  repose  of  society  and  the  dis- 
couragement of  stale  claims.  Kliri^  y,  Kline^  20  Pa.  St.  603.  The  tes- 
timony must  therefore  be  of  a  satisfactory  and  convincing  character.  Peter^s 
Appeal,  106  Pa.  St.  340;  Eby  v.  Eby,  5  Pa.  St.  435;  Sellers  v.  Holman,  20 
Pa.  St.  324.  As  we  said  in  Qregoi^  v.  Com.,  it  must,  according  to  the  cases, 
carry  conviction  to  the  mind  of  the  court  that,  if  the  facts  alleged  are  true, 
the  matters  in  issue  are  definitely  and  distinctly  established.    In  a  case  liko 
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this  the  defevidant  relies  apon  a  presomption  of  law»  which  is  binding  alike 
npo^n  the  court  and  jury,  until  invalidated  by  proof,  and  the  plaintiff  upon  a 
presumption  of  fact  only,  which  he  claims  to  arise  out  of  the  evidence. 
Whether  or  not  the  matters  sought  to  be  established  are  true  is  a  question  for 
the  jury;  but  whether  the  facts  and  circumstances  relied  on,  if  true,  would 
legitimately  give  rise  to  the  presumption  of  fact  referred  to,  is  necessarily  a 
question  of  law  for  the  court.  The  evidence  may  consist  of  the  defendant's 
admissions,  made  to  the  creditor,  his  agent,  or  even  to  a  stranger,  but  an  ad- 
mission of  the  existence  of  the  debt  will  not  be  as  readily  implied  fix>m  lan- 
guage casually  addressed  to  a  stranger  as  when  addressed  to  the  creditor  in 
reply  to  a  demand  for  the  debt.  Bentley's  Appeal,  99  Pa.  St.  500;  Gregory  v. 
Com.yifipra.  As  we  said  in  the  case  last  cited,  the  facts  and  circumstances 
relied  on  to  rebut  the  presumption  must  necessarily  exist  within  20  years 
before  suit  brought;  and,  as  the  recollection  of  the  exact  words  and  import  of 
an  oral  admission  must  necessarily  become  more  indistinct  with  the  lapse  of 
years,  the  force  of  such  an  admission  will  in  general  be  lessened  as  the  time 
from  its  occurrence  increases.  But,  on  the  other  hand,  after  20  years  the 
presumption  will  gather  strength  with  each  succeeding  year,  and  the  evidence 
to  overthrow  it  will  be  correspondingly  increased.  At  the  bringing  of  this 
suit,  80  years  and  more,  had  elapsed  from  the  date  of  the  bond,  25  years  from 
the  entry  of  the  Judgment  upon  it,  and  21  years  from  the  assignment  to  the 
present  plaintiff.  It  may  be  said  that  the  plaintiff  was  a  minor,  and  the  suit 
was  brought  within  21  years  after  his  minority ;  that  he  was  a  single  man,  and 
lived  with  his  father;  yet  no  claim  appears  to  have  been  made  for  6  years 
after  he  was  married,  and  until  2  years  after  his  father's  death.  No  claim 
appears  at  any  time  to  have  been  made  by  the  plaintiff  against  Samuel  P. 
Nelson  in  his  life-time;  and  after  his  death,  and  after  this  great  lapse  of  time, 
it  is  certainly  not  unreasonable  that  the  plaintiff  shall  be  held  to  clear  proof 
of  the  facts  relied  upon  to  defeat  the  presumption  that  it  has  been  paid.  Es- 
pecially is  this  so  in  view  of  the  strong  corroborating  fact  that  the  original 
bond,  after  the  death  of  Samuel  P.  Nelson,  was  found  in  the  debtor's  posses- 
sion, among  the  papers  which  came  into  the  hands  of  the  executors  of  his 
will. 

The  first  assignment  of  error  is  to  that  portion  of  the  general  charge  in 
which  the  learnt  judge  instructed  the  jury  that,  where  an  obligation  for  the 
payment  of  money  is  found  among  the  papers  or  in  the  possession  of  the 
obligor,  he  is  presumed  to  have  obtained  it  by  payment.  As  a  general  prin- 
ciple, this  is  undoubtedly  true.  It  is  but  a  presumption  of  fact,  however,  and 
would  stand  only  until  proof  was  given  to  the  contrary.  The  bond  was  the  orig- 
inal evidence  of  the  indebtedness.  It  was  the  only  authority  that  the  plaintiff 
hadfor  enteringijudgment;  and  the  presumption  is  that  he  would  not  surrender 
it  until  he  had  received  saUsfaction.  The  presumption  in  a  sci.  fa,  on  the 
judgment  may  perhaps  be  slight,  but  the  possession  of  the  bond  was  certainly 
presumptive  evidence  of  payment.  It  was  a  fact  in  support  and  coroboration 
of  the  strong  presumption  arising  from  lapse  of  time;  and  as  the  rebuttal  of 
the  latter,  in  any  event,  called  for  satisfactory  and  convincing  proof  of  non- 
payment, we  cannot  see  that  the  particular  instruction  complained  of,  even 
if  erroneous,  could  have  done  the  plaintiff  any  harm ;  for  the  pioof  which 
would  sufficiently  repel  the  stronger  would  certainly  rebut  the  weaker.  The 
court  instructed  the  jury  that,  if  the  plaintiff's  case  rested  solely  on  the  ad- 
missions made  to  William  Nelson  and  Robert  Livingston,  he  could  not  regard 
them  as  sufficient  to  rebut  the  presumption  of  payment,  but  that  these  admis- 
sions, taken  with  the  other  facts  and  circumstances  in  the  case;  were  sufficient, 
if  believed,  for  the  purpose  stated.  "  If  the  case  stood  alone, "  says  the  learned 
judge,  ''on  the  conversations  had  with  the  witnesses  William  Nelson  and  liobert 
Livingston,  I  would  admit  them  insufficient  to  rebut  the  presumption  of  pay- 
ment.   But  in  addition  to  that  it  is  shown  that  the  plaintiff,  the  son  of  the  de- 


Digitized  by 


Google 


864  ATLANTIC  BEFQBTER.  [Pa. 

f endant,  lived  in  his  family  until  his  marriage,  and  then  lived  as  a  tenant  on  bis 
farm  up  till  the  time  of  his  death.  These  are  circumstances,  offered  in  this  case 
as  tending  to  explain  the  delay  of  the  plaintiff*  and  his  failure  to  demand  the 
money  of  his  father  in  his  life-time,  proper  to  be  considered  in  determining 
the  question  whether  this  bond  has  been  paid."  In  view  of  the  extraordinary 
length  of  time  which  had  elapsed  before  this  suit  was  brought,  and  of  the  fact 
that  the  bond  was  found  to  have  been  in  the  debtor's  hands  at  his  death,  the 
court  was  not  far  wrong,  perhaps,  in  saying  that,  excluding  the  explanatory 
evidence  of  the  kinship  and  family  relation  existing  between  the  parties,  the 
testimony  of  Nelson  and  Livingston,  taken  alone,  would  not  be  regarded  as 
sufficient;  for  Nelson's  testimony  was  too  vague  to  have  any  effect,  and  Liv- 
ingston's was  but  the  recital  of  a  casual  conversation  with  a  stranger,  occur- 
ring seven  years  or  more  prior  to  the  suit;  but  this  portion  of  the  charge  was 
at  M  events  a  mere  hypothesis,  and  was  so  expressed,  for  the  relation  of  father 
and  son  and  the  family  relation  were  admitted ;  and  the  testimony  of  Nelson 
and  Livingston  was,  of  course,  stronger  when  viewed  in  the  light  of  these  cir- 
cumstances. The  case  was  submitted  to  the  jury  on  all  the  evidence  taken 
together.  The  language  of  the  learned  judge  is  as  follows:  '* The  testimony, 
its  weight,  the  credibility  of  the  witnesses,  the  correctness  of  their  testimony, 
are  all  questions  for  you.  *  •  *  Now,  the  case  largely  depends  upon  the 
credibility  to  be  attached  to  the  testimony  of  the  witnesses,  and  that  is  to  be  de- 
termined from  their  manner  of  testifying,  and  the  probability  or  improbabil- 
ity of  what  they  have  testified  to;  and  those  questions* of  the  probability,  of 
the  incredibility,  and  of  the  weight  to  be  attached  to  the  oral  testimony  of  the 
witnesses  are  questions  entirely  for  the  jury." 

According  to  the  letter  of  theact  of  23d  May,  1887,  (P.  L.  159,)  Maria  The- 
resa Floyd  and  Miss  Nelson  were  competent  witnesses  to  establish  any  fact, 
whether  occurring  before  or  after  the  death  of  Samuel  P.  Nelson.  Whether 
the  act  of  1887,  which  in  this  respect,  would  seem  to  be  a  departure  from  the 
settled  principles  of  the  act  of  1869,  is  to  be  construed  according  to  the  letter,  is  a 
question  we  are  not  called  upon  to  decide,  however,  as  these  witnesses  were 
not  offered  to  establish  any  matter  occurring  before  the  death  of  Samuel  P. 
Nelson.  They  were  called  to  show  that,  about  30  days  after  the  decedent's  death, 
in  a  search  then  being  made  for  a  draft  of  the  testator's  lands,  the  bond  was 
found  among  the  plaintiff's  papers.  It  is  of  no  consequence  that  this  testi- 
mony might  tend  to  prove,  inferentially,  that  the  same  fact  existed  prior  to 
his  death.  RothrocWs  ExW  v.  Qallaher,  91  Pa.  St.  108;  Stephens  v.  Cotter- 
ell,  99  Pa.  St.  188.  Their  testimony  did  not,  as  in  Foster  v.  Collner,  107  Pa. 
St.  305,  and  Adams  v.  Edwards,  115  Pa.  St.  211,  8  Atl.  Bep.  425,  necessarily 
relate  a  fact  which  existed  or  took  place  in  the  testator's  life-time.  Independ- 
ently, however,  of  the  implication  or  inference  which  might  be  drawn  as  to ' 
facts  existing  in  the  testator's  life-time,  the  testimony  was  clearly  competent 
to  show  the  acts  and  declarations  of  the  plaintiff  when  the  bond  was  thus  dis- 
covered. We  are  clearly  of  opinion  that  the  learned  judge  of  the  court  below 
was  right  in  his  rulings  in  the  case,  and  the  judgment  is  affirmed. 


YeISLEY  0.  BUNDEL. 
{Supreme  Court  of  Pennsylvania.    October  1, 1888.) 

CoNTiiAOT— Parol  Evidekcb  to  Vabt— Suffioibnct— Corbobobatioh. 

Plaintiff  agreed  in  writing  to  do  the  carpenter  work  for  oertain  buildings  for  a 
price  named,  and,  in  an  action  to  recover  for  the  work,  testified  to  an  alleged  parol 
contract  for  a  different  price,  and  that  defendant  desired  the  insertion  of  the  price 
stated  in  the  contract  to  satisfy  his  family  for  not  giving  the  contract  to  a  brother- 
in-law,  but  was  contradicted  by  the  testimony  of  defendant.  Heldt  that  plaintiff 
was  not  sufKciently  corroborated  by  the  circumstances  that  defendant  saw  the  work 
progress  without  objection,  and  that  he  made  payments  in  eiccess  of  the  contract 
price,  not  on  plaintiff's  demand  under  the  parol  agreement,  but,  as  explained  by  de- 
fendant, because  he  could  not  otherwise  get  the  work  done. 
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8.  BxKE-^AorioisfB  o:t— Bvibbnob— Rblbvawct. 

A  question  whether  defendant,  in  the  progress  of  the  work,  ever  said  anvthing 
with  reference  to  the  written  contract  is  too  eeneral,  and,  as  it  does  not  relate  to 
the  time  of  execution  or  hefore,  its  rejection  U  not  error. 
8.  Same. 

The  rejection  of  questions  to  defendant  on  cross-examination,  as  to  the  relation- 
ship of  the  brother-in-law,  and  his  presence  in  the  town  where  the  parties  were  at 
the  time  the  contract  was  made,  is  not  error. 
i,  Samb. 

Questions  as  to  what  proportion  of  the  work  was  done  in  plaintiff's  shop  in  lieu 
of  mill-work  are  immaterial,  though  by  the  contract  plaintiff  agreed  '^to  do  the  car- 
penter work"  for  the  price  named,  and  defendant  agreed  to  pay  for  dressing,  saw- 
mg,  and  working  mouldings,  and  the  latter  work  was  done  at  tne  shop. 

Error  to  court  of  common  pleas,  Lancaster  county;  D.  W.  Pattebson* 
Judge. 

Scire  facias  sur  mechanic's  lien  by  George  Yeisley  against  Henry  Bundel. 
On  February  19,  1883,  the  following  written  contract  was  made  and  signed 
by  both  parties,  at  Lancaster:  "I,  George  Yeisley,  of  Lancaster,  Pa.,  hereby 
agree  to  do  the  carpenter  work  for  two  houses,  [described,]  for  Henry  Bun- 
del,  for  $525;  these  houses  to  be  as  per  plans  marked  No.  I  and  2,  and  to  be 
finished  as  per  detailed  drawings.  *  *  *  Henry  Bundel  to  pay  for  all 
dressing  and  sawing  and  working  of  moulding,  with  the  exception  of  mould- 
ings for  front  door  frames.  Should  anything  be  taken  from  or  added  to  the 
plans  marked  No.  1  and  2,  proportionate  advance  or  reduction  to  be  made. 
Should  more  tlmn  the  ordinary  superintendence  usually  given  by  the  carpen- 
ter be  required,  then  the  conti-actor  to  receive  an  additional  allowance  of  825 
cash,  to  be  paid  as  the  work  progresses."  Plaintiff  entered  upon  the  execu- 
tion of  the  contract,  and  on  August  29,  1884,  filed  a  lien,  claiming  to  have 
done  work  to  the  value  of  81>084,  on  which  he  had  been  paid  8806;  leaving  a 
balance  of  8278,  which  defendant  refused  to  pay.  Plaintiff  alleged  that  when 
he  signed  the  contract  he  stated  that  the  work  could  not  be  done  for  the 
amount  named  in  it,  and  that  he  signed  upon  defendant's  explanation  that 
the  amount  was  inserted  simply  to  prevent  defendant's  family  from  impor- 
tuning him  to  give  the  contract  to  one  Boring,  a  brother-in-law ;  and  that  it 
was  agreed  that  he  was  not  to  do  the  work  for  that  price.  Plaintiff  also  al- 
leged that  defendant  was  present  while  the  work  was  progressing,  and  knew 
what  was  being  done,  and  made  payments  before  and  after  its  completion  to 
the  amount  of  8806;  making  no  mention  of  the  contract.  Plaintiff  also  al- 
leged that  as,  by  the  written  agreement,  he  was  to  do  "the  carpenter  work" 
for  8525,  and  as  defendant  was  to  pay  for  dressing  and  sawing  and  working 
of  moulding,  and  that,  as  his  witnesses  testified,  the  latter  work  was  done  at 
his  shop,  he  should  be  allowed  to  show  what  proportion  of  the  work  was  done 
at  the  shop.  Judgment  was  entered  on  a  verdict  for  defendant,  and,  plain- 
tiff's motion  for  a  new  trial  having  been  denied,  he  bnngs  error,  specifying: 
(1)  The  affirmation  of  defendant's  point  that  there  was  no  sufficient  corrob- 
oration of  plaintiff's  testimony  to  impeach  the  written  contract,  and  the  ver- 
dict should  be  for  defendant.  (2)  The  answer  to  defendant's  third  point, 
that  overpayment  in  itself  is  not  a  corroboration  sufficient  to  set  aside  a  writ- 
ten contract;  the  court  answering  that  "this  is  not  sufficient.  We  give  the 
other  side  the  benefit  of  that  law,  if  there  was  nothing  said,  but  a  mere  pay- 
ment over,  and  you  have  heard  the  reason  for  that,  that  the  work  was  very 
slowly  progressing  and  was  nearly  done,  and  he  paid  him  simply  because  he 
didn't  want  to  employ  any  other  hands  to  do  it."  (3, 4)  In  overruling  the  ques- 
tions, on  cross-examination  of  defendant,  "Was  Mr.  Boring,  a  builder  and 
contractor,  also  here  in  Lancaster"  at  the  time  of  signing  the  contract?  and 
*•  Was  Mr.  Boring  married  to  your  wife's  sister?"  (5)  In  overruling  the  ques- 
tion to  plaintiff,  whether  defendant,  in  the  progress  of  the  work,  ever  said 
anything  with  reference  to  the  alleged  contract.  (8,  9)  In  sustaining  the  ob- 
jections to  the  questions,  what  proportion  of  the  work  was  done  in  plaintiff's 
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shop,  in  lieu  of  ordinary  mill-work?  and  what  work  in  connection  with  the 
buildings  was  done  at  the  shop?  These  substantially  cover  the  sixth  and  sev- 
enth specifications. 

B.  F.  Davis,  for  plaintiff  in  error.  T.  B.  ETolahan,  P.  Z>.  Baker^  and  J". 
W.  F.  Swifts  for  defendant  in  error. 

Green.  J.  We  think  the  learned  court  below  was  clearly  right  in  holding 
the  parol  evidence  insufficient  to  change  the  written  agreement  between  the 
parties.  The  contract,  of  course,  spoke  for  itself;  and  it  was  admitted  by  the 
plaintiff,  and  fully  proved,  that  the  defendant  had  paid  the  full  amount  re- 
quired by  the  contract,  and  a  considerable  sum  in  addition.  The  plaintiff  un- 
dertook to  show  that  there  was  a  parol  agreement  different  from  the  written 
one,  but  he  gave  no  testimony  on  this  subject  except  his  own»  and  that  was 
positively  and  emphatically  contradicted  by  the  defendant.  We  have  so  often 
held  that  a  written  contract  cannot  be  changed  when  the  testimony  is  in  this 
condition  that  it  is  entirely  unnecessary  to  cite  the  authorities.  Nor  do  we 
Und  any  circumstances  in  the  case  corroborating  the  plaintiff's  evidence  in 
tills  regard.  The  fact  that  the  defendant  paid  more  than  the  contract  called 
for  proves  nothing.  He  might  well  do  so,  in  order  to  get  his  house  completed. 
That  is  the  explanation  he  gives  of  it,  and  it  quite  meets  and  accounts  for  the 
fact  itself.  The  plaintiff  does  not  testify  that  these  payments  in  excess  were 
made  in  pursuance  of  any  demand  by  him  that  he  was  entitled  to  them  under 
any  parol  contract.  The  defendant  says  he  could  not  get  his  house  finished 
without  paying  these  additional  sums,  and  that  he  might  as  well  pay  them  to 
the  plaintiff  as  to  any  other  carpenter.  The  fact  that  the  defendant  saw  and 
knew  that  the  work  was  going  on,  and  made  no  objection,  proves  nothing  what- 
ever in  corroboration  of  the  theory  that  there  was  a  parol  contract  different 
from  the  written  one.  He  had  a  right,  under  the  written  contract,  to  a  full 
periormance;  and  therefore  a  full  performance  by  the  plaintiff  proved  noth- 
ing more  than  that  he  was  complying  with  the  written  contract.  Of  course* 
the  testimony  of  the  plaintiff,  as  to  the  reason  given  by  defendant  for  limit- 
ing the  amount  to  8525,  so  he  could  show  the  paper  to  his  wife,  and  satisfy 
her  for  not  giving  the  contract  to  her  brother-in-law,  is  all  denied  by  the  de- 
fendant, and  goes  for  nothing.  There  is  nothing  else  offered  in  the  testimony 
or  in  the  argument  to  defeat  the  written  agreement,  and  of  course  that  con- 
tract must  stand. 

These  views  cover  the  first,  second,  sixth,  and  seventh  assignments.  There 
is  no  merit  in  the  others.  Whether  Mr.  Boring  was  married  to  defendant's 
wife's  sister,  and  wliether  he  was  in  Lancaster  at  a  certain  time,  were  mat- 
ters totally  irrelevant.  The  question  overruled  in  the  fifth  assignment  was 
entirely  too  general,  and  did  not  relate  to  the  time  the  contract  was  executed 
or  before.  As  to  the  eighth  and  ninth  assignments,  it  was  of  no  consequence 
where  the  plaintiff's  work  was  done.  He  was  paid  all  that  the  contract  re- 
quired, and  a  considerable  amount  besides.  As  we  have  held,  he  was  bound 
by  the  contract;  he  could  recover  nothing  more,  no  matter  where  the  work 
was  done.    Judgment  affirmed. 

FuLLERTON  et  al.  V,  MoBLEY  et  aX. 

{Supreme  Court  of  PermsyloanUu   October  9, 1883.) 

Patmektv- By  Transfer  of  Neqctiablb  Sbcuritieb. 

One  F.  borrowed  from  P.  the  sum  of  $3,900«  and  at  the  Bame  time  gave  him  a  Judg- 
ment note  for  that  amount,  and  also  a  certificate  for  100  shares  of  stock  in  a  bridge 
company,  worth  at  the  time  about  $3,000,  as  collateral  security;  it  being  agreed  be* 
tween  them  that,  it  the  note  waa^  not  paid,  F.  was  to  'transfer  said  certificate'*  to 
P.,  to  be  his  own  property,  and  in  payment  of  the  note.  HeUZ,  that  the  non-pay- 
ment  of  the  note  at  maturity,  and  the  receipt  by  P.  of  monthly  dividends  on  the 
stock  certificate  thereafter,  did  not  efEect  such  a  transfer  of  the  certificate  as  to 
cancel  the  note. 


Digitized  by 


Google 


Pa:.]  mxBBTON  v.  moblht.  {^7 

Error  to  CDurt  of  common  pleas,  Armstrong  oonnty;  James  B^  Nbax^ 
Judge. 

H.  B.  FuUerton,  of  Parker*  with  a  view  to  aiding  his  son,  D.  W.  Fuller- 
ton,  in  business,  borrowed  from  F.  Parker,  on  the  2^h  of  March,  1882,  the 
sum  of  82,900.  H.  Ii«  Fullerton  and  D.  W.  FuUerton  gave  to  Pai'ker  a 
judgment  note  for  said  amount,  at  the  date  mentioned.  Mr.  Fullerton,  when 
be  borrowed  the  money,  gave  to  Mr.  Parker  a  certificate  for  100  shares  of 
stock  in  tl)e  Parker's  Landing  Bridge  Company.  It  was  proved  at  the  trial 
that  the  said  bridge  stock  was  worth,  at  the  time,  about  $3,000.  Parker  re- 
ceived said  bridge  stock  under  the  following  agreement,  entered  into  by  him- 
self and  FuUerton.  H.  K.  FuUerton  says  in  the  agreement,  which  was  a 
part  of  the  transaction  in  borrowing  the  money: 

"I  have  this  day  deposited  with  F.  Parker  one  bridge  certificate  caUing  for 
one  hundred  shares,  Ko.  30,  it  being  to  secure  the  payment  of  a  note  given 
to  him,  signed  by  II.  B.  FuUerton  and  Dean  Fullerton,  caUing  for  twenty- 
nine  hundred  dollars;  and  it  is  agreed  by  the  said  F.  Parker  and  H.  B.  Fullerton 
and  Dean  Fullerton  that,  if  the  note  is  not  paid,  H.  B.  Fullerton  is  to  trans- 
fer the  said  eertificate  to  F.  Parker  to  be  his  own  property  and  in  payment  of 
the  note. 

*' Witness  our  hands  this  29th  day  of  March»  1882. 

[Signed]  "F.  Pakkeb. 

"H.  B.  Fullerton." 

H.  B.  FuUerton,  at  the  time  he  borrowed  the  money,  owned  400  shares  of 
the  Parker  bhdge  stock.  At  the  trial  of  the  case  in  the  court  below,  the  sev- 
eral monthly  reports  of  the  dividends  of  said  bridge  company,  from  March, 
1882,  to  September,  1883,  were  put  in  evidence.  By  these  reports  it  appears 
that  H.  B.  Fullerton  receipted  for  dividends  on  400  shares  of  stock  up  to  and 
including  August,  1882,  and  during  the  same  time  F.  Parker  receipted  for 
dividends  on  200  shares  of  bridge  stock.  But  in  September,  1882,  H.  B.  Ful- 
lerton commenced  receipting  fur  dividends  on  300  sliares  of  stock,  100  shares 
less  than  before,  and  F.  Parlcer  commenced  at  the  same  time  receipting  for 
dividends  on  300  shares  of  the  stock,  100  shares  more  than  before,  and  each  con- 
tinued to  receive  dividends,  as  last  stated,  until  Fullerton  Parker  died.  His 
representatives  continued  to  receive  the  dividends  after  his  death  as  long  as 
dividends  were  declared.  After  FuUerton  Parker's  death  hi?  executors  found 
the  note  and  the  bridge  stock  among  his  papers.  They  entered  the  note  against 
the  makers,  H.  B.  FuUerton  and  D.  W.  FuUerton,  and  they  now  have  both 
the  note  and  the  bridge  stock  The  defendants  made  application  to  the  court, 
first  asking!  under  the  agreement  above  mentioned,  that  the  judgment  should 
be  marked  "Satisfied.*'  Tlie  court,  doubting  its  authority  to  mark  the  judg- 
ment "Satisfied,''  refused  this  application.  Then  the  defendants  presented 
their  petition  asking  that  the  judgment  might  be  opened,  and  they  let  into  a 
defense.  This  petition  was  granted,  and  an  issue  was  framed  to  try  the  ques- 
tion whether  the  giving  of  the  100  shares  of  bridge  stock  under  the  agree- 
ment above  mentioned,  and  the  actions  of  the  parties  relative  to  the  bridge 
stock  after  the  note  came  due,  did  not  constitute  a  full  and  complete  payment 
of  the  note*  or  at  least  entitle  the  defendants  to  a  credit  on  the  judgment,  and, 
if  so,  how  much.    Upon  tl)is  issue  the  case  was  tried. 

The  court  at  the  conclusion  of  the  trial  charged  the  jury  as  follows:  "The 
evidence  in  this  case  thus  far  shows  the  biidge  stock  was  not  worth  par.  One 
witness,  and  the  only  one  that  has  been  called  upon  that  subject*  has  testified 
that  the  bridge  stock  was  worth  sixty  per  cent,  of  par.  That  would  be  $60,- 
000  for  the  bridge.  There  being  one  thousand  shares  of  stock,  at  fifty  dollars  a 
share,  you  have  1(100,000.  This  witness  estimates  the  bridge  stock  to  be 
worth  sixty  per  cent, — that  .is,  each  share  worth  thirty  dollars,  sixty  thousand 
doUars  lor  the  whole  bridge;  and,  at  the  rate  of  sixty  thousand  dollars,  it  was 
paying  at  about  that  time  Aine.per  cent,  and  be  estimates  the  value  of  the 
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one  hundred  shares  at  about  three  thousand  dollars  at  the  time  this  note  came 
due.  An  examination  of  the  papers  which  are  before  us  does  not  satisfy  us 
that  the  bridge  stock  was  worth  as  much  as  the  witness  has  said  it  was,  be- 
cause the  statement  shows  it  was  paying  between  flfteen  and  sixteen  cents  a 
share  under  a  monthly  payment:  and  at  sixteen  cents  a  share  it  would  be  one 
hundred  and  ninety-two  dollars  on  a  share  for  the  year,  which  would  not  be 
more  than  four  per  cent  on  the  one  hundred  thousand  dollars.  On  the  next 
month  we  find  tliat  it  pays  twenty  cents  a  share,  and  at  that  rate  it  would  be 
two  dollars  and  forty  cents  for  the  year  a  share;  so  that  if  that  is  evidence  of 
what  the  bridge  paid,  it  didn^t  pay  anything  like  nine  per  cent.,  and  the  esti- 
mate that  was  placed  upon  it  by  this  witness  would  seem  to  be  erroneous.  It 
may  be,  gentlemen,  that  this  stock  was  worth  this  full  three  thousand  dol- 
lars. If  it  were  worth  that  amount,  and  the  matter  had  been  completed  at 
that  time,  this  note  would  have  been  canceled;  but  there  is  a  rule  in  equity 
that  we  have  to  be  governed  by  in  this  case,  and  it  is  one  that  I  feel  is  im« 
posed  upon  me  now  to  observe,  namely,  that,  before  equity  can  be  demanded, 
equity  must  be  done.  Here  was  a  condition  on  the  part  of  H.  R.  FuUerton 
to  have  transferred  this  certificate  of  stock,  No.  30,  for  one  hundred  shares* 
before  he  could  have  demanded  that  note.  He  must  have  done  that  because 
he  had  bound  himself  that  he  would  do  so,  and  until  he  does  do  so  he  cannot 
demand  this  note  back  again.  He  has  no  right  to  it  because  there  is  a  condi- 
tion precedent.  The  stock  is  really  worth  nothing  to  Fullerton  Parker  until 
it  is  transferred.  He  could  not  go  into  the  market  with  the  stock;  he  could 
not  sell  it  until  it  is  transferred.  That  condition  being  annexed  to  this  paper, 
that  it  shall  be  transferred,  and  the  defendant  having  failed  to  transfer  it,  we 
think,  under  the  law  we  have  before  us,  and  we  say  to  the  jury,  that  they 
would  not  be  justified  in  canceling  this  judgment,  and  we  have  to  say  to  the 
jury  generally  that  they  find  in  favor  of  the  plaintiff."  '*  We  consider  this 
case  as  one  entirely  for  the  court  and  not  one  for  the  jury,  and  therefore  we 
have  taken  it  from  the  jury." 

Defendant  made  the  following  assignments  of  error:  ^ First,  The  court 
erred  in  charging  the  jury  as  follows,  in  the  general  charge:  '  That  condition 
being  annexed  to  this  paper  that  it  shall  be  transferred,  and  the  defendant 
having  failed  to  transfer  it,  ^e  think,  under  the  law  we  have  before  us,  and 
we  say  to  the  jury,  that  they  would  not  be  justified  in  canceling  this  judg* 
ment,  and  we  have  to  say  to  the  jury  generally  that  they  find  in  favor  of  the 
plaintiff.  *  *  *  We  consider  this  case  is  one  entirely  for  the  court,  and  not 
one  for  the  jury,  and  therefore  we  have  taken  it  from  the  jury.'  Second. 
The  court  erred  in  refusing  defendant's  first  point,  which  point  is  as  follows: 
•Under  the  agreement  of  March  29,  1882,  H.  R.  Fullerton  had  only  the  right 
to  redeem  the  one  hundred  shares  of  bridge  stock  mentioned  therein  by  pay- 
ing the  note  of  the  same  date  at  its  maturity;  but,  by  his  electing  not  to  pay  the 
note  at  maturity,  the  agreement  thereby  became  a  contract  of  sale,  and  if  F. 
Parker  thereafter,  next  after  the  note  became  due,  commenced  receiving  the 
monthly  dividends  on  said  stock,  he  thus  asserted  ownership  of  the  same,  and 
thus  admitted  that  the  purchase  of  the  stock  was  complete,  and  the  note  paid.' 
Third,  The  court  erred  in  refusing  the  defendant's  second  point,  which  point 
is  as  follows:  '  If  any  jury  find  that,  after  the  note  became  due,  F.  Parker  at 
once  commenced  receiving  the  monthly  dividends  on  the  one  hundred  shares 
of  stock,  the  act  of  taking  such  dividends  was  an  assertion  by  F.  Parker  that 
said  stock  was  then  in  fact  his  own  property,  and  was  accepted  by  him  in 
payment  of  the  note.'  Fourth,  The  court  erred  in  refusing  the  defendant's 
third  point,  which  point  is  as  follows:  'If  the  jury  believe  the  testimony  of 
R.  M.  Moore,  the  one  hundred  shares  of  stock,  mentioned  in  said  agreement, 
was  worth  fully  as  much  asthe  amount  of  the  note;  and  tends,  with  the  other 
proofs  in  the  case,  to  support  the  defendant's  claim  that  the  note  is  fully  paid.' 
Fifth,  The  coui-t  erred  in  refusing  the  defendant's  fourth  point,  which  point 


Digitized  by 


Google 


Pa.]  BALLEKTINE  V.   BALLENTINB.  859 

is  as  follows:  'If  the  jury  believe  that  H.  R.  Fulleiton  transferred  one  han* 
dred  shares  of  stock,  on  the  September  dividend  statement  of  1882,  to  F. 
Parker,  and  P.  Parker  has  signed  the  receipt  showing  he  had  received  the 
September  dividend,  and  the  following  dividends,  on  said  one  hundred  shares, 
this  jury  may  find  to  have  been  a  transfer  of  the  stock,  within  the  meaning  of 
the  agreement.*" 

James  F.  Colter^  for  plaintiffs  in  error.  Buffington  c&  Bvffington.  for  de- 
fendants in  error. 

Per  Curiam.  This  case  has  been  so  clearly  and  legally  disposed  of  in  the 
charge  of  the  learned  judge  of  the  court  below  aa  to  relieve  us  of  the  neces- 
sity of  an  extended  opinion.    The  judgment  is  affirmed. 


Ballentine  0.  Ballentike  et  ah 
{SuvTeme  Court  of  PennsyhKmia,    October  18, 1888.) 

1.  JuDOMBNT— Res  Ad/udioata— Dismissal  without  Prejudice. 

While  a  set.  fa^  8ur  qiortgage  was  pending,  the  terre-tenant  filed  a  bill  in  equity 
against  the  mortea^or  and  mortgagee,  charging  them  with  fraud  in  the  execntiou 
of  the  mortgage,  being  the  same  fraud  alleged  in  his  affidavit  of  defense  in  the  act 
fa,  proceeding.  The  bill  was  dismissed  ^* without  prejudice  to  his  right  to  set  up 
the  matters  and  things  therein  alleged  as  a  defense  to  the  scire  facias  upon  the 
mortgage. "  Held,  that  the  fraud  alleged  in  defense  to  the  scL  fa.  was  not  res  jvr 
dicata, 

9.  Witness— CoMPETBNOT— Suits  by  and  against  Representative8. 

It  appeared  that  the  consideration  of  the  mortgage  in  suit  was  the  payment  of  a 
certain  sum  of  money  to  a  bank  on  account  of  a  mortgage  it  held  against  defendant 
mortgagor;  and  that,  although  the  mortgage  in  suit  was  dated  JUiy  7, 1876,  plain- 
till  had  not  paid  and  taken  an  assignment  of  the  mortgage  of  the  bank  until  March 
27, 1877.  Plaintiff  was  offered  as  a  witness  to  prove  that  he  had  on  July  7, 1876.  as- 
sumed the  payment  of  the  bank's  mortgage,  and  paid  the  interest  thereon  in  Sep- 
tember, 1876.  This  evidence  was  objected  to  for  the  reason  that  defendant  terre- 
tenant  was  dead,  having  died  since  the  decree  in  the  equity  suit.  HeZd,  that  the 
court  properly  sustained  the  objection. 

Error  to  court  of  common  pleas,  Washington  county;  George  S.  Habt, 
Judge. 

8cire  facias  sur  mortgage  byJ.  W,  Ballentine  against  N.  Ballentine  and 
B.  L.  Fahnestock,  terre-tenant.  On  7th  July,  1876,  one  N.  Ballentine,  of 
Allegheny  county.  Pa.,  mortgaged  certain  lands  in  Washington  county.  Pa., 
to  his  son,  James  W.  Ballentine,  which  mortgage  was  duly  recorded  19th 
July,  1K76.  Thereafter  B.  L.  Fahnestock,  having  obtained  judgment  against 
N.  Ballentine  upon  an  indebtedness  which  existed  prior  to  the  date  of  the 
mortgage,  issued  execution,  and  himself  became  purchaser  of  and  received  a 
sheriff's  title  for  the  mortgaged  land.  The  mortgagor  failed  to  pay  the  debt 
secured  by  the  mortgage,  and  on  26th  November,  1879,  this  sci.  fa.  was  is- 
sued, wherein  B.  L.  Fahnestock,  as  terre-tenant,  was  called  upon  to  defend. 
He  filed  an  affidavit  of  defense  in  which  he  alleged  that  the  mortgage  was 
fraudulent  as  to  him,  and  that  it  was  given  pursuant  to  a  conspiracy  between 
N.  Ballentine  and  J.  W.  Ballentine,  whereby  they  sought  to  prevent  him  from 
making  his  debt  out  of  the  land  embraced  in  the  mortgage.  While  this  sci. 
fa.  was  yet  pending  Mr.  Fahnestock  filed  a  bill  in  equity  (in  Washington 
county)  against  N.  Ballentine  and  J.  W.  Ballentine,  in  which  he  charged 
them  with  the  silme  fraud  alleged  in  his  affidavit  of  defense.  These  defend- 
ants filed  an  answer  which  was  responsive  to  the  bill;  the  plaintiff  joined  is- 
sue on  this  answer;  and  D.  F.  Patterson,  Esq.,  was  appointed  examiner  and 
master.  In  his  report  Mr.  Patterson  recommended  that  the  court  dismiss  the 
plaintiff^s  bill.  Exceptions  to  the  report  were  filed  in  Fahnestock^s  behalf. 
These*  exceptions  (which  went  to  the  merits  of  the  controversy)  were  over- 
ruled by  the  master,  and,  upon  the  filing  of  his  report,  they  were  renewed  in 
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court.  After  argument  the  court  decreed  that  the  exceptions  be  overruled, 
and  the  report  conQrroed,  and  the  plaintiff's  bill  be  dismissed  without  prejudice 
to  his  right  to  set  up  the  matters  and  things  therein  alleged  as  a  defense  to 
the  scire  facias  upon  the  moitgage.  This  scire  facias  then  (12th  September, 
1888)  came  on  for  trial.  Mr.  Fahuestock  having  died  since  the  decree  in  Ihe 
equity  suit,  his  executor  had  been  substituted.  At  the  trial  Fahnestock's 
counsel  read  in  evidence  (without  objection  from  the  plaintiff's  counsel)  the 
notes  taken  by  Mr.  Patterson,  as  examiner  in  the  equity  case  above  referred 
to,  of  the  evidence  of  James  W.  Ballentine  and  N.  Ballentine,  who  had  been 
called  by  Fahnestock  for  cross-examination  in  that  proceeding.  In  these 
notes  of  evidence  it  appeared  that  part  of  the  consideration  of  the  mortgage 
now  in  suit  was  the  payment  of  1^,000  to  the  Dollar  Savings  Bank  on  ac- 
count of  a  mortgage  (upon  otlicr  property)  which  it  lield  against  N.  Ballen- 
tine; and  that  although  the  mortgage  of  N.  Ballentine  to  James  W.  Ballen- 
tine was  dated  7th  July,  1876,  James  W.  Ballentine  had  not  paid  and  taken 
an  assignment  of  the  mortgage  of  the  Dollar  Savings  Bank  until  27th  March, 
1877.  The  plaintiff  (James  W.  Ballentine)  was  offered  as  a  witness  to  prove 
that  although  the  mortgage  of  the  Dollar  Savings  Bank  was  not  paid  by  or 
assigned  to  him  until  27th  March,  1877,  he  had  on  7th  July,  1876,  assumed 
the  payment  of  it,  and  that  he  paid  the  interest  upon  it  in  September,  1876. 
This  evidence  was  objected  to  for  the  reason  that  B.  L.  Fahnestock  was  dead; 
the  objection  was  sustained ;  and  the  refusal  of  the  court  to  admit  the  pro- 
posed evidence  is  the  first  assignment  of  error.  The  plaintiff  then  offered  in 
evidence  the  pleadings,  papers,  master's  report,  record,  and  decree  of  the  court 
in  the  equity  case  above  referred  to,  for  the  purpose  of  showing  that  the  fraud 
alleged  in  defense  to  the  aci,  fa,  was  res  judicata.  The  refusal  of  the  court 
to  admit  this  evidence  is  the  basis  of  the  second  assignment  of  error. 

Johr^  G,  McConnell,  I.  T.  Bamiltont  and  H.  M,  Dougan^  for  plaintiff  in 
error.  John  H,  Murdoch,  H.  W.  Irwin,  E.  E.  Crumrine^  and  Boyd  Crt^m^ 
rine,  for  defendants  in  error. 

Per  Curiam.  None  of  the  assignments  of  error  in  this  case  can  be  sus- 
tained. Thi«  ourt  committed  no  error;  henoe  its  judgment  must  be  sus- 
tained.   Judgment  affirmed. 

(122  Pa.  St.  436) 

Krrr  et  ux,  0.  Martin  et  al. 

(Suprems  Court  of  Pennsylvoffvku    October  33, 1888.) 

Abbitration  Ain>  A wabd— Appeal  fbom  Awabd— Sheriff  as  SuBBTT—PaAoncE. 
Under  a  rule  of  court  prohibiting  a  sheriff  from  becoming  surety  on  a  recogni- 
zance  taken  therein,  it  is  error,  upon  a  rule  to  show  cause  against  the  same,  to  dis- 
miss an  appeal  from  an  award  in  which  the  sheriff  is  the  sole  surety;  the  proper 
practice  being  to  require  the  appeUant  to  perfect  his  baU  within  a  spedlied  period, 
and  in  default  thereof  to  quash  the  appeal. 

Error  to  court  of  common  pleas,  Clarion  county.. 

Ejectment  by  M.  C.  Martin  and  G.  Meyer  against  Howard  Kerr  and  wife. 
From  an  aVard  by  arbitrators  defendants  appealed,  and  upon  a  rule  by  plain- 
tiffs the  appeal  was  dismissed.    Defendants  bring  error. 

Reed  d  Wilson,  for  plaintiffs  in  error.  B^  J.  Reid  dt  Sons^  for  defendants 
in  error. 

Hand,  J.  In  the  court  below  an  action  of  ejectment  was  brought,  and  an 
award  of  arbitrators  obtained  in  favor  of  the  plaintiffs.  Tlie  detendanta  ap- 
pealed from  the  award,  filed  their  affidavit  and  recognizance  for  appeal,  and 
paid  all  costs.  The  appeal  complied  strictly  with  the  act  of  assembly.  The 
plaintiff's  attorneys  obtained  a  rule  to  show  cause  why  the  appeal  from  the 
award  should  not  be  stricken  off  for  the  reason  that  the  sheriff  of  Clarion 
county  was  the  only  surety  upon  the  recognizance  filed,  and  by  virtue  of  th» 
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rnle  of  court  he  was  ineligible  as  bail;  leave  of  court  or  a  judge  thereof  not 
having  been  previously  obtained.  The  rule  to  show  cause  was  made  abso- 
lute, and  the  appeal  stricken  from  the  record,  with  no  opportunity  to  perfect 
it.  Tills  is  the  error  complained  of.  The  exception  to  the  action  of  the  court 
is  well  takisn.  It  was  said  in  Means  v.  TnmU  16  Serg.  &  B.  849,  that  the 
proper  course  is  to  call  on  the  appellant  by  a  rule  to  perfect  his  batl  within  a 
sp'x^ified  period,  or  in  default  of  it  to  have  his  appeal  quashed.  The  same 
was  said  with  emphasis  in  Koenig  v.  Bauer,  57  Pa.  St  168.  It  is  imma- 
terial that  appellant  did  not  ofPer  to  perfect  the  bail,  for  he  should  be  called 
on  by  a  proper  rule  for  a  perfect  recognizance.  Adams  v.  NvlU  5  Watts  & 
S.  363.  The  rule  of  court  in  this  case  is  not  in  question.  It  is  proper  for 
the  court  to  control  its  own  affairs  in  this  respect,  but  rules  of  couii;  are  for 
the  purpose  of  promoting  justice,  not  to  prevent  it,  much  less  by  their  mode 
of  execution  to  set  aside  an  act  of  assembly.  The  case  of  Cart  v.  McGoverUt 
66  Pa.  St.  458,  does  not  militate  agidnst  the  practice  as  established  by  the 
cases  cited.  In  that  case  Thompson,  C.  J.,  says  '* there  was  no  appeal  taken 
in  fact  or  in  law.''  It  was  not  simply  a  defective  recognizance,  bat  an  essen- 
tial requisite  was  wanting.  The  costs  were  not  paid  when  they  were  duly 
taxed.  It  was  an  incurable  defect.  The  judgment  in  this  case  is  reversed^ 
with  directions  to  reinstate  the  appeal,  but  leaving  the  appellee  to  the  rem- 
edy indicated. 

(122  Pa.  St  428) 

Appeal  of  Beattt. 
{Supreme  Cowrt  of  Pennsylvam.ia.    October  23, 1888.) 

1.  Insusancb—MutuaIi  Benefit— Change  op  Bbnefigiabt. 

A  benefit  certificate  upon  the  life  of  a  son  was  made  payable  to  his  mother,  to 
whom  it  was  delivered,  the  father  of  the  assured  paying  the  assessments.  Having 
married,  the  son  subsequently  obtained  the  certificate,  and  without  his  mother's 
knowledge  or  consent  surrendered  it  for  one  payable  to  his  wife,  and  delivered  it  to 
her.  Afterwards,  without  the  knowledge  or  consent  of  the  wife,  he  obtained  the 
second  certificate,  and  procured  its  cancellation,  and  the  issue  of  another  In  lieu  of 
it  payable  to  the  mother.  The  rules  of  the  association  allowed  the  surrender  of  a 
certificate  and  the  issue  of  a  new  one.  Held  that,  though  the  certificate  was  de- 
livered as  a  gift  to  the  wife,  it  was  subject  to  the  condition  attached  to  the  gifL 
that  the  assured  might  at  anytime  surrender  it,  and  name  another  beneficiary,  and 
that  the  wife  had  no  right  to  the  fund  upon  the  husband's  death.^  Following  Ttofc 
V.  Aid  Union,  11  Atl.  Rep.  84. 

2.  Same— Injunction— Adequate  Remedy  at  liAW. 

If  the  surrender  of  the  second  certificate  were  illegal  and  void,  the  wife  cotdd  not 
maintain  a  bill  to  enjoin  payment  of  the  third  to  the  mother,  as  she  would  have  an 
adequate  remedy  at  law  by  action  on  the  second  certificate. 

Appeal  from  court  of  common  pleas,  Allegheny  county;  Stowe,  Judge. 

Bill  by  Clara  Beatty  against  Amanda  Beatty  and  the  Supreme  Commaudery 
of  the  United  Order  of  the  Golden  Cross  of  the  World,  to  restrain  the  latter 
from  the  payment  of  a  benefit  certificate  to  Amanda  Beatty.  The  benefit  cer- 
tificate itself  contained  a  clause  recognizing  the  right  of  the  assured  to  surren- 
der the  certificate  and  procure  a  new  one  at  pleasure,  and  the  by*law8  of  the 
association  give  that  right  to  members  in  good  standing  in  express  words. 
The  court  of  common  pleas  decreed  in  accordance  with  the  prayer  of  the  bill» 
and  the  defendant  Amanda  Beatty  appeals. 

William  A.  JStone^  for  appellant.    /.  McF.  Carpenter,  for  appellee. 

Williams,  J.  This  case  is  ruled  by  Fish  v.  Aid  Union,  11  Atl.  Rep.  84. 
In  that  case  the  benefit  certificate  issued  to  Mrs.  Fisk  was  made  payable  to 
her  husband,  was  delivered  into  his  possession,  and  he  assumed  and  actually 

^  As'to  the  right  of  a  member  of  a  mutual  insuranoe  society  to  change  the  beneficiary 
named  in  bis  certificate,  and  the  proper  method  of  effecting  such  change,  see  Knights 
of  Honor  v.  Watson,  (N.  H.)  offUe,  125,  and  note. 
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paid  all  the  fees  and  assessments  thereon.  She  subsequently  obtained  posses- 
sion of  the  certificate,  surrendered  it  without  the  knowledge  or  consent  of  her 
husband,  and  received  a  new  one  in  its  stead,  naming  four  other  persons  be- 
sides him  as  beneficiaries.  The  original  certificate  expressly  provided  that 
she  might  change  the  beneficiary  at  any  time  by  surrendering  it  and  taking 
out  a  new  one;  and  this  court  afiirmed  her  right  to  do  so,  notwithstanding  the 
previous  delivery  to  the  husband,  and  the  payment  of  the  money  by  him.  In 
the  opinion  of  the  court,  delivered  by  our  Brother  Sterrett,  it  is  well  said  the 
husband  "knew  or  was  bound  to  know  that  he  held  the  certificate  subject  to 
the  right  of  his  wife  to  change  the  designation  of  those  to  whom  the  insurance 
money  should  be  paid  upon  her  death. "  In  this  case,  Bass  Beatty  obtained  a 
benefit  certificate  in  1878,  payable  to  Amanda  Beatty,  his  mother,  and  delivered 
it  to  her;  his  father,  B.  A.  Beatty,  paying  the  assessments.  In  the  spring 
of  1884,  Ross  Beatty  was  married,  and  soon  after  his  marriage  he  obtained 
possession  of  the  certificate,  and,  without  his  mother's  knowledge  or  consent, 
surrendered  it,  and  took  out  another,  payable  to  his  wife,  Clara,  and  delivered 
it  to  her.  In  1886  he  was  in  failing  healtfi,  and  his  mother  nursed  and  attended 
on  him.  In  September  of  that  year  he  surrendered  certificate  No.  2,  and 
procured  a  new  one,  payable,  as  the  original  one  had  been,  to  his  mother,  and 
delivered  it  into  her  possession.  This  was  done  without  the  knowledge  or 
consent  of  his  wife.  He  died  in  the  following  May.  The  mother  is  now  seek- 
ing to  recover  the  money  due  to  her  upon  certificate  No.  3,  which  was  made 
payable  to  her.  The  case  is,  therefore,  upon  all-fours  with  FUk  v.  Aid  Unton^ 
supra.  An  effort  is  made  to  distinguish  it  from  that  case  by  reason  of  the 
master^s  findings.  He  found  as  a  fact  that  in  certificate  No.  2,  Ross  Beatty 
"had  named  his  wife  as  the  beneficiary  in  the  certificate,  and  delivered  the 
same  into  her  possession  and  control."  From  these  facts  he  concludes  as 
matter  of  law  that  he  had  made  "an  absolute  gift  to  her,  and  his  subsequent 
surrender  thereof,  without  his  wife's  knowledge  and  consent,  was  void,  "and, 
as  a  consequence,  certificate  No.  3  was  void.  If  the  conclusion  thus  drawn 
by  the  learned  master  follows  legitimately  from  his  facts,  it  shows  veiy  clearly 
that  certificate  No.  2  was  also  void,  and  Clara  Beatty  had  no  title  whatever; 
for  in  1879  Ross  Beatty  named  his  mother  as  the  beneficiary  in  the  certificate 
No.  1,  and  delivered  it  into  her  possession  and  control.  From  thede  facts  it 
would  follow  that  he  made  an  absolute  gift  of  the  certificate  to  his  mother, 
and  that  the  surrender  of  it  without  her  knowledge  and  consent  was  void. 
But  the  conclusion  does  not  follow  from  the  facts  found  in  either  case,  for 
the  reason,  so  clearly  stated  in  Fish's  Case,  that  "whoever  becomes  a  benefi- 
ciary in  such  a  certificate  has  notice  upon  the  face  of  the  paper  that  it  is  held 
subject  to  the  right  of  the  insured  to  surrender  it,  and  name  another  benefi- 
ciary, at  will."  The  decree  must,  therefore,  be  reversed,  and  the  injunction 
dissolved. 

But  we  do  not  see  how  a  court  of  equity  has  any  jurisdiction  in  this  case. 
The  defendant  in  the  court  below  is  the  beneficiary  named  in  the  certificate, 
which  she  seeks  to  collect.  She  is  the  only  person  who  can  sue  upon  it. 
Clara  Beatty  is  a  stranger  to  it,  and  neither  claims  nor  could  claim  under  it. 
On  the  contrary,  she  denies  its  validity,  and  asserts  that  it  is  void.  If  this 
be  so,  it  is  probable  the  insurance  company  will  defend  for  that  reason  at  the 
proper  time,  but  it  will  be  in  a  court  of  law.  Why,  then,  should  not  Amanda 
Beatty  be  allowed  to  proceed  against  the  company  on  her  certificate  ?  If  the 
position  of  the  learned  master  is  correct,  that  Boss  Beatty  could  not  make  a 
valid  surrender  of  the  certificate  No.  2,  in  which  his  wife  was  named  as  bene- 
ficiary, without  her  consent,  and  that  his  proceeding  in  that  behalf  was  void, 
then  it  is  too  clear  for  argument  that  she  has  an  ample  remedy  at  law  by 
action  against  the  company  upon  her  certificate,  notwithstanding  its  surren- 
der. If,  on  the  other  hand,  the  master  was,  as  we  think,  very  clearly  wrong 
in  his  conclusion,  then  she  has  no  standing  whatever,  under  the  rule  laid 
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down  in  FUK^s  Case.    In  either  view,  she  has  no  title  to  equitable  Mief ,  and 
her  bill  should  be  dismissed. 

And  now,  October  18, 1888,  the  decree  is  reversed,  the  injunction  dissolved^ 
and  the  bill  dismissed,  at  the  costs  of  the  appellee. 


(122  Pa.  St.  486) 

Appeal  of  Bbll  et  al, 
{Supreme  Cotirt  of  PeTmsylvarvla,    October  23, 1888.) 
1.  Wills— Chaboes  upon  Lands— Extinguishment  bt  Lapse  op  Time. 

Under  act  Pa.  1855,  providing  that  if  no  payment  or  demand  shall  be  made  on 
or  for  any  sum  charged  on  land  for  21  years,  or  no  acknowledgment  of  its  existence 
by  the  owner  of  the  land,  an  extinguishment  of  the  charge  snail  be  presumed,  and 
it  shall  become  irrecoverable,  a  legacy  charged  on  land  on  which  no  payment  is 
made,  unacknowledged  and  undemanded  during  16  years  while  the  land  is  in  pos- 
session of  the  executors,  and  22  years  while  in  possession  of  the  devisee,  before  suit 
brought,  the  last  payment  being  due  for  the  latter  period,  is,  so-  far  as  the  charge 
upon  the  land  is  concerned,  presumed  to  have  been  released  and  extinguished. 
8.  Same— Statute— Pleading. 

The  statute  being  one  of  presumption,  and  not  of  limitation,  it  need  not  be 
specially  pleaded. 
8.  Same— Burden  op  Proop. 

The  burden  is  upon  the  person  claiming  such  charge,  after  the  lapse  of  21  years, 
to  show  that  within  that  time  a  payment,  demand,  or  acknowledgment  has  been 
made. 

Appeal  from  court  of  common  pleas,  Washington  county;  Edwin  H.  Stowb, 
Judge. 

The  assignees  of  Silas  Wingett,  an  insolvent,  having  sold  his  real  estate, 
Stephen  Wingett,  surviving  executor  of  the  will  of  Beuben  Wingett,  filed  a 
claim  to  the  fund,  alleging  that  the  land  sold  was  subject  to  a  charge  for  a 
legacy  given  by  said  will;  the  land  having  come  to  Silas  Wingett  under  said 
will.  There  were  other  legacies,  all  of  which  were  alleged  to  be  charges  on 
the  land  under  the  will.  The  judgment  creditors  H.  K.  Bell  and  H.  B.  Lind- 
ley,  at  whose  instance  the  land  was  sold,  contended  before  the  auditor  that 
the  legacies  were  not  charged  upon  the  land,  but,  if  so,  that  they  were  pre- 
sumed paid  from  lapse  of  time.  The  auditor  found  all  the  legacies  to  be 
charges,  and  that  the  evidence  was  sufficient  to  rebut  the  presumption  of  pay- 
ment; and  that  the  act  of  1855,  relative  to  the  presumption  of  payment,  must 
be  specially  pleaded.  The  judgment  creditors  excepted  to  all  these  findings, 
and  the  court  sustained  that  as  to  the  legacy  being  barred  by  the  act  of  1855, 
and  held  that  the  evidence  was  insufficient  to  rebut  the  presumption  of  pay- 
ment. The  court  overruled  the  objection  as  to  the  legacies  being  charges 
upon  the  estate,  and  awarded  the  fund  to  the  judgment  creditors.  From  the 
ruling  tliat  the  legacies  were  charges  on  the  estate  the  judgment  creditors  Bell 
and  Lindley  appeal.  Stephen  Wingett,  executor  of  Beuh^n  Wingett,  also  ap- 
pealed from  the  judgment  awarding  the  fund  to  the  judgment  creditors.  See 
post,  864. 

Aiken  d*  Duncan,  Irwin  <&  Hughes,  and  John  L.  Qow,  for  appellants.  /• 
M.  Patterson  and  McCracken  d*  Stevenson,  for  appellee. 

Williams,  J.  We  agree  with  the  learned  judge  of  the  court  below  that  the 
act  of  1855  is  an  answer  to  the  claims  made  on  behalf  of  legatees  by  the  exec- 
utor of  .Beuben  Wingett.  The  will  was  probated  and  letters  testamentary 
issued  in  1850.  Tlie  first  legacy  fell  due  in  1851,  and  the  last  payment  on  the 
last  legacy  became  due  in  September,  1864,  when  the  farm  on  which  it  is 
sought  to  charge  the  legacies  came  into  the  full  possession  of  Cyrus  Wingett 
under  the  terms  of  the  devise  to  him.  At  that  time  the  possession  of  the  farm 
passed  out  of  the  executora,  who  were  also  trustees  under  the  terms  of  the 
will,  and  vested  in  Cyrus,  the  devisee.  He  continued  to  own  and  occupy  it 
until  November,  1886,  when  it  was  sold  by  his  assignee;  he  having  become 
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insolvent.  The  proceeds  of  this  sale  are  the  fund  for  distribution;  and  the 
contest  over  it  is  between  the  legatee  under  the  will  of  Reuben  Wingett,  and 
the  lien  creditors  of  Cyrus,  the  devisee,  For  more  than  22  years  after  reach- 
ing the  age  of  25  years,  Cyrus  had  been  the  owner  and  occupier  of  the  farm, 
and  during  all  that  time,  as  well  as  tlie  16  years  during  which  the  executors 
were  in  possession,  it  is  alleged  that  nothing  has  been  paid  upon  the  legacies. 
What,  then,  was  the  effect  of  the  act  of  1855  upon  the  legatees?  Did  it  put 
the  burden  of  sliowing  the  circumstances  necessary  to  relieve  against  the  bar 
of  the  act  upon  them  ?  This  is  answered  by  a  glance  at  the  act  itself.  It  pro- 
vides that  any  one  claiming  the  payment  of  any  ground-rent,  annuity,  or 
otfier  charge  upon  real  estate,  which  has  been  due  for  twenty-one  years,  must 
show  some  "payment,  claim,  or  demand,"  on  account  of  the  alleged  lien,  or 
some  '* declaration  or  acknowledgment  of  the  existence  thereof,  made  within 
the  twenty-one  years  by  the  owner  of  the  premises  subject  to  such  charge." 
It  is  very  clear,  therefore,  that  if  the  person  claiming  payment  of  such  charge 
or  lien  is  able  to  show  neither  a  claim  or  demand  of  payment  made  by  him  on 
the  owner  of  such  real  estate,  nor  a  payment  upon  or  an  acknowledgment  of 
the  existence  of  such  lien  or  charge  by  such  owner  within  the  statutory  pe- 
riod, then  the  act  operates  to  raise  a  conclusive  presumption  of  the  "release 
or  extinguishment  of  the  demand,"  and  declares  that  it  shall  "therefore  be 
irrecoverable;"  nor  is  it  necessary  to  plead  this  act.  It  is  adefense  under  the 
general  issue,  and  may  be  set  up  before  an  auditor  where  no  formal  pleadings 
are  provided  for;  and  unless  the  claimant  ibakes  the  proof  of  formal  demand, 
or  part  payment,  or  other  explicit  acknowledgment  of  the  existence  of  the 
lien  iisserted,  within  the  time  fixed,  the  act  extinguishes  the  claim.  Proof  of 
mere  non-payment  is  not  enough.  The  non-payment  must  be  accounted  for 
consistently  with  a  positive  assertion  of  the  demand  on  the  one  hand,  or  an 
explicit  acknowledgment  on  the  other.  In  this  case  it  appeared  that  Silas 
Wingett  had  been  owner  and  occupant  of  the  farm  for  more  than  21  years. 
The  legacies  had  remained  due  all  the  time.  Before  the  legatees  could  have 
come  in  on  the  fund,  it  was  incumbent  on  them  to  show  their  formal  demand 
of  payment  made  upon  Silas,  or  his  part  payment  or  acknowledgment,  while 
still  the  owner  of  the  farm,  of  its  liability  to  this  charge.  Failing  to  do  this, 
the  act  became  operative  upon  the  legacies,  and  they  became,  "therefore,  irre> 
coverabie. "    Judgment  affirmed. 


(122  Pa.  St.  486) 

Appeal  of  WiNOETT. 
(Swpreme  Court  of  Pennaylvcmia.    October  28, 1888.) 
Appeal  from  court  of  common  pleas.  Washington  county;  J.  A.  MoIlvaikb,  Judge. 
J,  M,  Patterson  and  McCracken  cs  Stevenaony  for  appellant.    Aiken  A  Duncan, 
Irwin  &  Hiighesj  and  John  X.  Goto,  for  appellees. 

Williams,  J.  This  appeal,  and  the  appeal  of  Bell,  arUe,  868,  disposed  of  by  this  oonrt 
in  an  opinion  this  day  filed,  are  from  the  same  claim  of  distribution.  Stephen  Wingett 
is  the  executor  of  the  will  of  Reuben  Wingett,  his  father.  The  will  was  probated,  and 
letters  testamentary  issued,  in  April,  1850.  The  appellant  alleges  that  the  legacies 
given  in  the  will  were  charged  upon  the  land  devisea  to  Silas  Wingett,  have  never  been 
paid,  and  should  new  be  allowed  to  come  in  on  the  fund  raised  by  an  assignee's  sale  of 
the  land  made  in  November,  1886.  But  if  the  position  of  the  appellant  be  admitted,  and 
the  legacies  held  to  be  a  charge  upon  the  land,  still,  under  the  rule  laid  down  in  BeW8 
Appealy  ffupra,  they  cannot  come  in  upon  the  fund  because  of  the  operation  of  the 
act  of  1856.  It  is,  therefore,  unnecessary  to  enter  ui>on  an  examination  of  the  question 
raised  by  this  appeal;  since,  whatever  might  be  our  conclusion,  the  legatees  are  barred 
by  the  lapse  of  more  than  21  years  before  the  fund  was  raised  without  claim  on  their 
part,  or  part  payment  or  acknowledgment  on  the  part  of  Silas  Wingett  The  decree  is 
therefore  afOrmed,  at  the  costs  of  appellant. 
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Oil  City  Fuel  Supply  CJo.  t>.  Boundt. 
(Supreme  Court  of  Pennsylvania.    October  22, 1888.) 

1.  Nboliobrob— BviDsirGB-^BBs  Gbota— PmnoxpAj^AiiD  Agent— Decolabatiov  oar 

AasNT. 

In  an  ^iion  agalnat  a  company  for  an  explosion  of  plaintiiTs  boiler  by  increasing 
the  flow  of  gas,  a  dedaratibn  of  an  agent  of  defendant,  who  was  not  present  at  the 
accident,  made  several  bours 'after  it  had  ooeurred,  that  a  oert^  well  had  been 
turned  on^  without  showing  his  authority  to  open  new  wells,  or  that  the  well  said 
to  have  been  opened  did  not  regularly  flow  into  the  nipe  from  which  plaintiff  drew 
his  gas,  is  not  a  part  of  the  res  gestCB,  and  does  not  show  that  the  regular  flow  was 
increased,  and  is  inadmissible.^ 

2.  Same— CoNTRiBUTORT  Nbolioeno»—Dbgreb— Instructions. 

An  instruction  requiring  the  jury  to  find  that  plaintiff's  negligence  contributed, 
both  materially  and  essentially,  to  the  injury,  to  bar  his  recovery,  is  erroneous ;  the 
rule  being  that  any  degree  of  negligence  on  the  part  of  plaintiff,  contributing  to  the 
injury,  destroys  his  right  to  recover. 
8.  SAME—lNSTRtJCTioN— Form. 

An  instruction  that  plaintiff,  in  using  gas  from  defendant's  bigh-pressure  line, 
only  assumed  usual  and  ordinary  risks,  and  not  those  which  became  extraordinarv 
through  the  negligence  of  def  enaant,  is  not  objectionable,  as  not  being  hypothetical, 
and  may  be  given  as  it  stands. 

£rror  to  court  of  oommon  pleas,  ClarioD  county;  Theofhilus  S.  Wilsok, 
Judge. 

Action  by  WiUiam  Boundy  against  the  Oil  City  Fuel  Supply  Ompany  for 
causing  the  explosion  of  a  boiler  bjr  Increasing  the  flow  of  gas.  Judgment 
for  plaintiff,  and  defendant  appeals.  Plaintiff's  flrst  point,  as  follows,  was 
affirmed  by  the  court:  ''That  the  plaintiff,  in  using  gas  from  the  defendant's 
high-pressure  line,  only  assumed  the  usual  and  ordinary  risks  of  such  use,  and 
not  those  risks  or  dangers  which  became  extraordinary  through  the  negligence 
of  the  defendant."  Defendant's  third  specification  of  error  was  that  ''the 
plaintiff's  first  point  is  so  worded  as  to  assume  tlie  fact  that  the  risks  or  dan- 
gers in  this  case  '  became  extraordinary  through  the  negligence  of  the  defend- 
ant.' There  is  no  'if,'  'may,'  or  anything  hypothetical  about  this  language. 
The  indicative  mood  alone  Is  used.  Possibly  a  jurist  might  see  in  it  an  im- 
plied hypothesis,  but  a  plain  juror  would  not.  It  was  error,  therefore,  to  af- 
firm it." 

J9.  J,  Reid  (&  Sonst  for  plaintiff  in  error.  John  W.  Eeed  and  Harry  22.  Wil- 
«on,  for  defendant  in  error. 

Hand,  J.  This  was  an  action  for  negligence  alleged  to  have  been^e  cause 
of  the  destruction  of  the  plaintiff's  boiler-house.  The  allegations  were  two- 
fold: FirH^  that  defendant  had  turned  on  the  flow  of  additional  wells  of  gas 
into  the  main  p4pe,  so  as  to  increase  the  pressure  to  an  extraordinary  degree, 
thereby  causing  an  explosion,  and  the  conflagration  of  the  boiler-house)  and,  see- 
ondy  that  stoppage  in  the  pipe  by  freezing  or  other  obstruction  had  set  back 
the  gas,  so  that  by  Its  confinement  and  accnmuiation  when  let  loose,  by  thaw- 
ing, It  increased  the  pressure  in  the  same  degree^  and  notice  should  have  been 
given.  The  defendant  denied  the  first  allegation,  and  olaims  that,  as  to  the 
second,  it  was  not  necessai^  to  give  the  notice;  that  on  a  high-pressure  line, 
with  proper  safety-valves  on  the  part  of  the  plaintiff,  all  suoh  Irregularities 
are  controlled  with  perfect  safety ;  also  that,  by  sleeping  at  his  post,  the  plain- 
tiff waB  guilty  of  contributory  negligence. 

1  Respecting  the  admissibility  in  evidence  of  the  declarations  of  an  agent  as  against 
the  principal,  see  Railroad  Co.  v.  O'Brien,  7  Sup.  Ct.  Rep.  118,  and  cases  cited  in  note: 
Railway  Co.  v.  Mackie,  (Tex.)  9  S.  W.  Rep.  461;  Curtice  v.  West,  2  N.  y.  Supp.  607. 
In  general,  on  the  admissibility  of  declarations  as  part  of  the  res  aesUe,  see  Dunbar  v. 
HcGiU,  (HiclL)  87  N.  W.  Rep.  286,  and  note;  Dismukes  v.  State,  (Ala.)  8  South.  Rep.  d71, 
and  note. 

v.l6A.no.l4 — 56 
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The  assignments  of  error  are  these,  and  we  consider  them  in  their  order: 
The  court  below  permitted  the  plaintiff  to  testify  that,  at  10  or  11  o'clock  on 
the  morning  of  the  day  on  which  the  accident  occurred,  the  explosion  having 
taken  place  at  4  o'clock  in  the  morning,  he  met  the  agent  o^  the  defendant 
company  at  Fern  City,  away  from  the  scene  of  the  accident,  and  said  to  him, 
**You  must  have  turned  on  new  wells;''  and  the  agent  said,  "They  only 
opened  the  Kufer  well;  turned  the  Nufer  well  on."  It  was  objected  that 
this  was  the  declaration  of  an  agent,  not  part  of  the  res  geatce.  In  order  to 
warrant  the  proof  of  admissions  by  an  agent,  one  or  more  of  the  following 
facts  must  exist:  It  must  appear  that  the  agent  was  specially  authorized  to 
make  them,  or  his  powers  must  have  been  such  as  to  constitute  him  the  gen- 
eral representative  of  the  principal,  having  the  management  of  the  entire 
business;  or  the  admissions  must  have  formed  part  of  the  consideration  of  a 
contract,  or,  if  they  are  non-contractual,  they  must  have  been  part  of  the  res 
gestce.  In  the  present  case  the  evidence  shows,  that  Loomis  was  agent  only 
for  the  line  in  Clarion  county;  that  the  general  office  of  the  company  was  in 
Venango.  It  was  an  attempt  to  show  a  negligent  act  in  the  nature  of  a  tort. 
The  accident  occurred  early  in  the  morning.  The  agent  was  not  there.  Had 
not  been  there.  Knew  nothing  of  it.  Was  accosted  in  Fern  City  by  the 
plaintiff  at  10  or  11  o'clock  in  the  forenoon,  when  the  alleged  statement  was 
made.  It  will  be  readily  seen  t^iat  the  declai-atlons  are  not  brought  within 
the  rule.  It  is  imperative,  in  cases  of  alleged  tortious  conduct,  such  as  neg- 
ligence, unless  the  act  is  specially  authorized,  that  the  admissions  of  the 
agent  must  be  part  of  the  r&t  gestce.  Otherwise  they  are  hearsay.  The  agent 
himself  can  be  called  to  prove  the  same  state  of  facts  attempted  to  be  proved 
by  his  admissions.  It  will  be  seen  that  this  statement  of  the  agent  was 
not  especially  authorized.  He  was  not  instructed  to  go  and  do  the  negli- 
gent act;  nor  did  it  appear  affirmatively  that  he  had  charge  of  the  whole  busi- 
ness. It  is  true  he  had  charge  of  the  Clarion  county  line,  but  all  the  wells 
were  in  Venango  county.  The  principal  office  of  the  company  was  there. 
The  agent  had  an  office  in  Clarion.  While  he  undoubtedly  had  control  to 
regulate  the  flow  established  for  the  Clarion  line^ — shut  on  and  off  the  different 
wells  for  that  purpose, — it  does  not  appear  that  for  a  new  well  he  had  any  au- 
thority to  connect  and  open  it  until  he  received  instructions  from  head-quar- 
ters. The  presumption  would  be  the  other  way;  he  being  a  subordinate  su- 
perintendent. His  statement  is  no  part  of  the  res  geata.  It  was  made  five 
or  six  hours  after  the  occurrence  complained  g(.  He  had  not  been  there; 
knew  nothing  of  it.  If  we  give  the  whole  of  the  conversation,  it  will  be 
seen  that  it  is  really  ah  attempt  to  infringe  upoc  a  declaration  of  the  agent  a 
theory  of  the  plaintiff  himself,  expresseil  in  a  state  of  irritability  and  excite- 
ment, which  is  not  borne  out  by  a  single  item  of  testimony.  The  conversa- 
tion is  as  follows:  *' Question,  Mr.  Boundy,  what  position  does  Mr.  Loomis 
hold  in  this  gas  company?  AnstDer.  I  aiwaj's  considered  him  general  agent 
and  superintendent  of  the  whole  line.  Q,  Where  has  he  his  office?  A.  Eden- 
burg,  this  county.  Q.  Where  is  the  general  office, — in  this  county?  A,  Oil 
City.  Q,  No;  in  this  county?  A.  Well  it  must  be  Eden  burg.  Q,  And  who 
has  charge  of  that  general  office?  A.  Loomis.  Q.  State  what  oonversation 
you  had  with  Mr.  Loomis  on  the  morning  of  the  accident.  A,  1  seen  him 
about  ten  or  eleven  o'clock.  Q,  Wher6?  A.  In  Fern  City.  And  I  says  to 
him:  'You  done  a  pretty  fine  thing  for  me;  you  l)urned  me  out.'  He  said: 
'We  had  no  men  on  the  line.'  And  I  said:  *You  had.  You  had  men  out  all 
night,  and  pretty  near  all  day,  doing  something.'  And  I  said:  'You  must 
have  turned  on  new  wells.'  And  he  said  they  only  opened  the  Nufer  well, 
— turned  the  Nufer  well  on."  There  is  another  reason  why  this  declaration 
was  not  evidence.  It  was  not  in  itself  competent  to  prove  what  was  claimed 
for  it.  It  was  offered  for  the  purpose  of  showing  that  the  accident  was  caused 
by  additional  wells  being  turned  into  tlie  pipe;  in  other  words,  that  the  regu- 


Digitized  by 


Google 


Pb.]  THOMPSOK  9.  CARMlbHiktai.  667 

Ii(r  and  cofitliiuedfiow  of  tile  pipe  froiii  which  the  plaintiff  drew  his  "^^as  was 
made  up  of  one  or  more  other  wellSi  exclusive  of  the  Nuf er  well.  This,  there-' 
fore,  was  a  fact  to  be  proved  by  the  plaintiff  in  ordiBi*  to  make  the  admission 
bear  the  construction  attempted  to  be*  put  upon  it,~^  ftot,  if  true,  easily 
proved.  He  did  not  show  this.  He  did  not  include  it  in  his  offer.  There 
is  not  a  particle  of  evidence  that  the  Nufer  well  had  not  always  been  one  of 
those  furnishing  gas  previous  and  up  to  the  time  of  the  accident.  On  the 
contrary,  the  uncontradicted  testimony  is  that  it  was  one  of  those  wells.  It 
is  true  that  the  plaintiff  said  he  had  worked  previously  on  connections  which 
were  intended  at  some  ^ime  to  furnish  gas  for  the  line,  but  that  it  had  been 
connected,  was  mere  guess-work.  There  was  no  evidence  of  that  kind;  thie 
testimony  was  to  the  contrary.  It  is- clear  that  this  admission,  as  proved, 
may  have  had  some  effect  upon  the  jury  on  that  part  of  the  plaintifTs  allega- 
tions. 

-  The  second  specificatiiu  of- error  contains  the  more  serious  mistake.  It 
was  assumed  by  the  learned  judgo  in  his  charge  to  the  Jury  that  the  ques- 
tion of  contributory  negligence  was  aii  element  in  the  case,  whether  that 
question  was  the  sufficiency  of  the  regulator  of  the  plaintiff,  or  the  fact  of  his 
sleeping  at  his  post  on  a  high-pressure  line.  The  assignment  of  error  is  to 
the  general  charge,  and  iaas  follows:  Thp  court  charged  that  "if  the  plain- 
tiff^s  negligence  contributed  essentially  to  the  injury,  it  is  obvious  that  it  did 
not  occur  by  reason  of  the  defendant's  negligence.  Therefore  the  plaintiff 
would  not  prove  enough  to  entitle  him  to  recover  by  merely  showing  negli- 
gence on  the  pai*t  of  the  defendant;  but  he  must  go  further,  and  also  prove 
the  injury  to  have  been  caused  by  such  negligence,  by  showing  a  want  of 
concurring  negligence  On  his  own  part,  contributing  materially  to  the  injury. 
Hence  to  say  tliat  tJie  plaintiff  must  show  the  latter,  is  only  saying  that  he 
must  show  that  the  injury  was  owing  to  the  negligence  of  the  defendant." 
In  this  language  the  court  below  fell  into  the  same  error  oomtnitted  in  Jfo- 
nongahela  City  v.  Fischer,  111  Pa.  St.  9,  2  Atl.  Rep.  87.  The  rule  is  that 
any  degree  of  negligence  on  the  part  of  the  plaintiff  contributing  to  the  injury 
destroys  his  right  to  recover.  The  point  not  only  required  that  the  negli- 
gence should  contribute  materially,  but  essentially,  to  the  injury.  The  reason 
for  the  rule  is  fully  stated  in  the  case  cited.  It  is  safe  and  easy  of  applica- 
tion by  the  jury.  It  is  the  kind  of  action,  not  the  quantity,  on  the  part  of . 
the  plaintiff,  ^hich  prevents  the  law  from  measuring  between  plaintiff  and 
defendant  their  respective  degrees  of  negligence,  when  the  former  comes  into 
a  court  of  justice. 

In  regard  to  the  third  specification  of  error,  it  may  be  remarked  that,  as  it 
is  worded,  we  discover  no  error.  "The  usual  and  ordinary  risks"  of  a  high- 
pressure  line  would  differ  from  those  of  a  low-pressure  line,  and  extraordinary 
risks  in  each  case  would  depend  on  testimony  which  carried  the  risks  beyond 
this  rule;  and,  if  they  became  such  through  the  negligence  of  the  defendant* 
it  would  not  be  error  to  affirm  the  point.  The  propriety  of  the  language 
would  depend  on  the  facts  of  the  particular  case.  Judgment  reversed,  and  a 
venire  de  novo  awarded. 


(122  Pa.  St.  478)  _ 

Thompson  v.  Carmichael. 
{SupreTne  Court  of  Pennsyhxmia.    October  22, 1888.) 

lAiaTATION  OF  ACTIONS— ExOBPTIOHS—MARRnED  WoMEN^WiFB'S  EqUITABLB  BSTATB. 

A  married  woman  who  with  her  husband  is  a  cestfui  que  trust  in  a  conveyanoe  of 

land,  and  who  reconveys  it  to  the  grantor,  may  enforce  ner  title  herself  or  through 

•    the  trustee,  the  reconveyance  being  adjudged  invalid;  and  she  is  not  within  the 

.-    exception  of  the  act  of  April  22, 1856,  eztencUng  the  period  of  limitation  in  favor  of 

persons  under  disability. 

Error  to  court  of  common  pleas,  Mercer  county;  S.  S.  Mbhabd,  Jodge*- 
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Action  of  ejechnent  by  A.  D.  Connichael  against  Phoebe  Thompson.  Judg- 
ment for  plaintiff » and  defendant  brings  error.  The  act  of  April  22, 1856,  ex- 
tends the  period  of  limitation  to  30  years,  in  favor  of  persons  under  disability* 

8.  R.  Maiton,  for  plaintiff  in  error.    J,  G.  White^  for  defendant  in  en  or. 

Hand,  J.  The  facts  of  this  case  are  presented  in  a  case  stated.  John  Car^ 
mlchael,  Sr.«  was  the  owner  in  fee  of  the  lands  in  controversy  in  1854,  and 
was  the  common  source  of  title.  He  conveyed  the  same  in  April,  1854,  to 
Aaron  Carmichael,  in  trust  for  the  use  of  Phoebe  Thompson,  daughter  of 
John,  Sr.,  and  defendant  below,  and  Elijah  Thompson,  her  husband,  for  and 
during  their  natural  lives,  and  the  life  of  the  survivor  of  them,  with  the  right 
to  occupy  and  improve  tlie  estate;  but  the  same  to  be  in  no  way  liable  for  the 
sole  or  joint  debts  of  Phoebe  or  Elijah,  and,  from  and  after  the  decease  of  the 
said  Phoebe  and  Elijah,  for  the  use  of  the  heirs  of  the  body  of  the  said  Phoebe, 
forever.  They  took  possession  under  said  deed,  and  held  the  same  until  Jan- 
uary, 1858,  when,  by  deed  of  general  warranty,  they  reconveyed  the  same  to 
John  Carmichael,  Sr.,  for  the  consideration  of  $300.  Under  this  deed  John, 
Sr.,  took  possession,  and  occupied  as  his  own  until  he  devised  it  to  John,  Jr.» 
by  his  last  will  and  testament,  dated  March,  1861,  and  probated  January, 
1866.  John,  Jr.,  took  possession,  and  occupied  it  by  himself  and  tenants  un- 
til February,  1885,  when  he  conveyed  it  to  A.  D.  Carmichael,  the  plaintiff 
below.  On  or  about  April  1,  1885,  the  premises  being  vacant,  the  defendant, 
Phoebe  Carmichael,  went  into  peaceable  possession,  and  has  occupied  it  since, 
claiming  title.  This  case  has  been  in  this  court  before,  [6  Atl.  Rep.  717,]  on 
the  single  question  whether  the  title  was  in  the  trustee  or  i>estui  qw  trust. 
It  was  held  to  be  an  active  trust,  and  that  the  title  was  in  the  trustee.  The 
defendant  was  a  feme  covert  when  she  executed  the  dee^  of  January,  1858, 
and  remained  so  until  December,  1883,  when  her  husband  died.  She  then 
hadi  and  now  has,  heirs  of  her  body  living. 

The  sole  question  before  this  court  in  this  controversy  is  whether  the  pos- 
session of  the  plaintiff,  and  those  under  whom  he  claims,  continued  for  21 
years  and  upwards,  would  give  title  under  the  statute  of  limitations  of  26th 
March,  1785.  It  is  claimed  by  the  plaintiff  in  error  that  the  possession  must 
be  continued  during  30  years,  under  the  act  of  22d  April,  1856.  The  learned 
judge  of  the  court  below  held  that  title  was  acquired  under  the  former  stat* 
ute,  and  in  this  he  was  clearly  right.  The  legal  title  was  in  the  trustee  of 
Phoebe  Thompson.  Both  he  and  she,  through  him,  bad  a  remedy  at  law  to 
assert  and  maintain  her  rights.  The  possession  of  John  Carmichael,  under 
the  deed  of  1858,  was  a  disseizin  of  the  trustee;  and,  being  kept  up  for  21 
years,  it  ripened  into  a  perfect  title.  So  far  as  Phoebe  was  concerned,  she 
was  really  under  no  disability.  She  could  look  tx>  her  trustee,  and  through  him 
regain  her  lost  possession  within  the  proper  time.  In  the  case  of  Huffman 
v.  Huffman,  118  Pa.  St.  58,  12  Atl.  Rep.  308,  citel  by  the  learned  counsel, 
there  was  no  trustee,  and  the  legal  disability  existed  as  contemplated  and 
guarded  by  the  act  of  1856*    Judgment  affirmed. 


(122  Pa.  8t  464) 

Appeal  of  Cunningham. 
{Supreme  Court  of  Pennsylvania.    October  22, 1888.) 

Descent  and  Distribution— Right  of  Widow— Rklbasb—Bubden  of  Pboof. 

A  release  by  the  widow  to  the  executor  of  aU  her  Interest  in  the  estate,  exeetited 
within  three  duys  after  her  husband's  death,  for  a  oonsideration  which  afterwards 
proTes  to  be  less  than  one-half  of  her  intereat  in  the  personalty  alone,  the  value  of 
the  realty  being  $10,820.  does  not  preclude  her  from  snaring  in  the  distribution,  in 
the  absence  of  proof  that  it  was  fairly  procured,  without  oonoealment,  and  with 
full  knowledge  by  her  of  the  facts. 

Appeal  from  orphans'  court,  Westmoreland  county* 
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On  the  final  accounting  of  William  Household,  executor  of  Bennett  Gun* 
ningbam,  deceased.  Three  days  after  testator^s  death,  the  widow,  Caroline 
M.  Cunningham,  executed  a  release  of  all  her,  interest  in  the  estate.  The 
auditor  held  the  release  binding.  Exceptions  were  dismissed,  and  the  widow 
appeals. 

Moorhead  dk  Eeadt  for  appellant.  Marchand  <§  Oait?ier,  for  executor. 
McAfee,  Atkinson  <§  Peoples,  for  heirs  and  legatees. 

SterRCtt,  J.  The  controlling  question  in  this  case  is  whether  the  release* 
executed  by  appellant  at  the  instanoe  of  the  executor,  three  days  after  the  de- 
cease of  her  husband,  divested  her  of  all  interest  in  the  real  and  personal  es- 
tate of  which  he  died  seized.  It  is  conceded  that  the  learned  auditor's  find- 
ings of  specific  facts,  connected  with  the  execution  of  the  release  in  question, 
are  in  the  main  correct;  but  it  is  contended  that  he  and  the  court  below  erred 
in  the  conclusion,  they  drew  from  those  findings;  that, instead  of  holding  that 
the  release  wm  prima  facie  binding  on  appellant,  and  debarred  her  from  par- 
ticipation in  the  distribution,  unless  she  avoided  its  effect  by  proving  that  it 
was  fraudulently  procured,  they  should  have  held,  in  view  of  all  the  circum- 
stances attending  the  execution  of  the  release,  that  the  burden  was  on  the 
appellees  to  prove  the  fairness  of  the  trausaction ;  that  the  release  was  not 
procured  by  fraud,  concealment,  or  other  improper  means;  and  that  it  was 
executed  by  appellant  with  full  knowledge  of  the  character,  extent,  and  value 
of  the  estate,  real  and  personal,  and  her  interest  therein.  The  rule  above 
stated  as  to  the  burden  of  proof  results  from  the  relation  of  trust  and  confi- 
dence which  the  executor  occupies  to  the.  widow  and  devisees,  especially  in 
connection  with  the  following,  among  other  clearly  established  facts:  The 
release  was  procured  by  the  executor  with  unreasonable  haste,  within  48 
hours  after  the  funeral,  and  before  either  he  or  the  widow,  or  any  one  inter- 
ested in  the  estate,  had  or  could  have  had  such  knowledge  of  its  character,  ex- 
tent, or  value  as  to  enable  them  to  act  understandingly.  The  consideration 
for  the  release  is  less  than  50  per  centum  of  appellant's  statutory  interest  in 
the  personal  estate,  as  shown  by  the  executor's  account.  In  addition  to  that, 
her  interest  in  the  real  estate,  valued  for  collateral  inheritance  purposes  at 
810,320,  is  by  no  means  an  inconsiderable  item.  According  to  the  general  ap- 
praisement, made  March  16, 1886,  six  days  after  the  release  was  procured,  tes- 
tator's personal  estate  amounted  to  $15,415.80,  at  which  sum  it  was  also  ap- 
praised for  collateral  inheritance  tax  purposes.  As  ascertained  by  the  execu- 
tor's account,  the  personal  estate  is  *'$16,872.98,  which  is  reduced  by  debts,  not 
including  payment  to  the  widow,  to  $14,356.25."  After  appellant  had  ascer- 
tained the  amount  of  the  personal  estate,  as  shown  by  the  inventory,  she  of- 
fered to  surrender  the  note  of  $3,650  and  $50  in  cash,  given  her  by  the  execu- 
tor, and  demanded  from  him  a  surrender  of  the  quitclaim  deed  and  release  ex- 
ecuted and  delivered  by  her  to  him  t'or  the  benefit  of  the  devisees  under  the 
will.  The  latter,  as  might  have  been  expected,  resisted  the  surrender.  It  is 
pretended,  of  course,  that  the  executor  was  ignorant  of  the  widow's  statutory 
interest  in  her  husband's  estate,  and  that  she  had  a  right  to  demand  and  re- 
ceive the  same  from  him,  notwithstanding  she  was  ignored  by  her  husband  in 
his  will.  It  was  far  from  being  any  part  of  his  duty  as  executor  to  lend  him- 
self to  the  work  of  procuring  from  her,  with  such  undue  haste,  and  for  the 
benefit  of  the  devisees,  a  release  of  that  interest  for  very  much  less  than  he 
knew,  or  ought  to  have  known,  it  wiis  worth.  Other  facts  and  circumstances, 
tending  to  show  that  appellant  executed  the  release  in  ignorance  of  facts  that 
were  necessary  to  enable  her  to  act  understandingly,  might  be  noticed,  but 
those  above  referred  to  are  quite  sufficient.  Applying  the  rule  of  evidence 
abo,ve  indicated,  we  are  of  opinion  that  the  proof  is  insufllcient  to  establish 
the  validity  of  the  release;  and  hence  the  court  below  erred  in  holding  that  it 
was  binding  on  appellant,  and  precluded  her  from  participating  in  the  distri- 
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bution  of  the  fund  in  the  hands  of  the  executor.  Decree  reversed,  at  the 
costs  of  appellees,  and  it  is  ordered  that  the  fund  in  hands  of  the  executor  be 
distributed  in  accordance  with  the  forejgoing  opinion* 


Appeal  of  Cook. 
(Supreme  Cawrt  of  Pennsylvania,    October  23, 1888.) 

Equitt— DbcbeePbd  Confesso— Motion  to  Stbieb  Off— Dismissax.  OT  BiLii. 

Where,  after  decree  for  want  of  a  plea,  answer,  or  demurreri  an  answer  is  filed, 
and  motion  made  to  strike  off  the  decree,  it  is  error  to  dismiss  the  bill  at  plaintiff's 
costs,  without  disposing  of  that  motion,  or  taking  any  other  action  in  the  premises. 

Appeal  from  court  of  common  pleas,  Cambria  county;  Bobekt  L.  John- 
ston, Judge. 

Bill  by  Mary  J.  Cook  against  George  W.  Stutzman,  John  T.  Harris,  Alfred 
Ashton,  Walter  S.  Weaver,  and  Cyrus  L.  Wissinger.  Plaintiff  appeals  from 
a  decree  dismissing  her  bill. 

Coffroth  <&  Euppelf  Wm.  H,  Koontz,  0.  L.  Ifick^  E^ud  Robert  8.  Mwphy^ 
for  appellant. 

St£Rrett,  J.  The  error  complained  of  is  apparent  on  the  face  of  the  rec- 
ord. Tlie  bill  was  filed  in  August,  1887,  and  the  cause  was  so  proceeded 
i;i  that  a  decree  (inaccurately  called  "judgment")  pro  confeaso^  "for  want  of  a 
plea,  answer,  or  demurrer,"  was  regularly  entered  October,  1887.  In  De- 
cember following,  an  answer  denying  some  of  the  allegations  of  the  bill  was 
filed  by  one  of  the  defendants,  but  whether  by  leave  of  court  or  not  does  not 
appear.  A  few  days  thereafter,  defendants  moved  to  strike  off  the  decree 
pro  confesao.  Without  disposing  of  that  motion,  or  taking  any  other  action 
in  the  premises,  the  court,  on  January  6,  1888,  entered  a  decree  dismissing 
the  bill  at  plaintiff's  costs.  The  action  thus  inconsiderately  taken,  without 
anything  on  the  record  to  justify  it,  is  the  subject  of  complaint  in  the  only 
specification  of  error  before  us.  The  merits  of  the  bill  are  not  before  us,  and 
cannot  now  be  considered.  In  view  of  the  pleadings,  state  of  the  record, 
etc.,  the  decree  complained  of  is  so  manifestly  erroneous  and  contrary  to 
equity  practice  that  further  consideration  of  the  subject  is  unnecessary. 
Equity  Rules;  Coal  C o,' 8  Appeal ^  5  Wkly.  Notes  Cas.  309.  Decree  reversed, 
at  appellees*  costs,  and  record  remitted,  with  instructions  to  proceed  accord- 
ing to  equity  practice. 

Appeal  of  Cook. 
{Supreme  Court  of  Pennsylvania.    October  23, 1888.) 
Appeal  from  court  of  common  pleas,  Cambria  county;  Robbkt  L.  Johkstok,  Judge. , 
Coffroth  &  Ruppel^  Wm.  H.  jBIoontz,  C.  L.  JDicfc,  and  Robert  S.  Murphy^  for  ap- 
pellant. 

Stebbbtt,  J.  This  case  was  argued  with  Cook'' 8  Appeal^  supra^  (No.  52  of  this  term.) 
The  specification  of  error  and  facts  of  which  it  is  predicated  are  suostantially  the  same 
in  both;  and  for  reasons  briefly  given  in  opinion  just  filed  in  that  case  the  decree  dis- 
missing the  bill  at  plaintiff's  cost  must  be  reversed.  Decree  reversed,  at  appellees' 
costs,  and  record  remitted,  with  instructions  to  proceed  according  to  equity  practice^ 


Apx>eal  of  PiOKwoRTH. 

(Swpreme  Court  of  Pennsylvania,    October  22, 1888.) 

Appeal  from  court  of  common  pleas,  Cambria  county;  Robebt  L.  Johnstok,  Judge. 
Coffroth  A  Ruppelj  Wm.  H.  Koontz,  C.  L.  Dick,  and  Robert  8.  Murphy,  tor  ap- 
pellant. 

&TERBETT,  J.    This  casc  was  argued  with  CodWs  Apr>eol%  supra,  (No.  52  of  this  term.) 
The  speciflcation  of  error  and  facts  of  which  it  is  predicated  Are  substantially  the  same 
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in  both.  For  reasons  briefly  given  in  opinion  just  filed  in  that  case  the  decree  dis- 
missing the  bill  at  plaintiffs  costs  must  be  reversed.  Decree  reversed,  at  appellees' 
costs,  and  record  remitted,  with  instructions  to  proceed  according  to  equity  practice. 


(123  Pa.  St  42) 

Delp  f>.  Babtholomay  Brewing  Co. 
(SupreTne  CovH  of  Pennsylvania.    October  26, 1888.) 

1.  NoviiTiON— Construction  of  Agbeement. 

A  promise  by  the  purchaser  of  hotel  furniture,  fixtures,  and  leasehold.  In  consid- 
eration of  the  sale,  ^  to  pay  about  $28,500  debts  "  of  the  seller,  ^made  in  the  furnish- 
'  ing  and  improving  said  hotel,  **  binds  the  purchaser  to  pay  all  such  debts,  though 
in  excess  ox  the  amount  specified,  when  it  appears  that  the  seller  made  no  fraudu- 
lent misrepresentations,  and  that  the  purchaser  had  notice  that  the  exact  amount 
of  the  debts  was  not  known. 

2.  Sake. 

A  debt  for  liquor  bought  for  use  in  such  hotel  is  a  liability  included  ija.  the  expres- 
sion, ^debts  made  in  the  furnishing  said  hotel. " 

8.  SiJCE^RlOHTS  OF  CbECITOR. 

Such  a  promise  gives  creditors  of  the  seller  a  right  of  action  in  their  own  names 
against  the  purchaser. 
4.  Frauds,  Statute  of— Promise  to  Pat  Debt  of  Anotitrr. 

Such  a  promise  is  not  within  the  purview  of  the  statute  of  frauds  requiring  prom- 
ises to  pay  the  debt  of  another  to  be  in  writing.^ 

Error  to  court  of  common  pleas,  Allegheny  county. 
.   Action  by  the  Bartholomay  Brewing  Company  against  Sebastian  Delp  for 
liquor  sold  to  Bingham  &  Spencer,  for  which  it  was  alleged  defendant  had 
agreed  to  pay.    Plaintiff  obtained  judgment.    Defendant  brings  error. 

M.  A.  Woodward  and  John  H,  Mueller,  for  plaintiff  in  error.  Lyon  (& 
Shoemaker  and  Joseph  Stadtfeld,  for  defendant  in  error. 

Clark,  J.  On  the  Slst  January,  1887,  Bingham  &  Spencer,  who  were 
lessees  and  proprietors  of  the  Hotel  Albemarle,  in  the  city  of  Pittsburg,  exe- 
cuted a  bill  of  sale  to  Sebastian  Delp  for  the  leasehold,  with  the  furniture, 
fixtures,  etc.,  and  generally  of  the  personal  property  used  in  or  belonging  to 
the  hotel,  including  the  stock  of  liquors  on  hand,  with  the  outstanding  claims, 
bills  payable,  etc.  The  consideration  expressed  was  $8,500  to  Bingham, 
$5,000  to  Spencer,  and  the  '* further  consideration  of  the  said  Sebastian  Delp 
assuming  to  pay  about  $28,500  partnership  debts  of  the  late  firm  of  Bingham  & 
Spencer,  proprietors,"  etc.,  "made  in  the  furnishing  and  improving  said 
hotel."  Contemporaneously  with  the  execution  of  the  bill  of  sale,  a  bond  waa 
executed  by  Delp  to  Bingham  &  Spencer  in  the  sum  of  $30,000,  conditioned 
that  the  said  Delp  would  thereafter  indemnify  Bingham  &  Spencer  from  the 
payment  of  any  and  all  of  the  debts  of  the  firm  contracted  In  *' furnishing 
and  running"  the  Hotel  Albemarle,  "personally  due  and  to  become  due,  of 
and  from  all  actions,"  etc.  Possession  was  taken  at  once,  and  thereafter  the 
hotel  was  conducted  by  Delp.  Mr.  Delp  testifies  that  he  could  not  get  an 
itemized  statement  of  the  indebtedness,  but  Bingham  &  Spenoer  told  him  at 
the  time  that  these  debts  would  not  exceed  from  $20,000  to  $22,000,  and  their 
book-keeper  confirmed  this  statement,  while  their  actual  indebtedness  ex- 
ceeded this  sum  several  thousand  dollars.  The  book-keeper,  admitting  that 
he  told  Mr.  Delp  the  indebtedness  was  from  $22,000  to  $23,000,  says  that  be 

1 A  promise  to  pay  the  debt  of  another,  made  to  the  debtor,  is  not  within  the  statute 
of  frauds.  Clark  v.  Jones,  fAla.)  4  South.  Rep.  771.  And  an  agreement  by  a  purchaser 
to  pay  the  purchase  price  of  goods  to  the  seller's  creditors  is  upon  a  valuable  consider- 
ation, and  the  purchaser  thereby  makes  the  debt  his  own.  Silsby  v.  Frost,  (Wash.  T.) 
17  Pac.  Rep.  887,  and  note.  In  general,  as  to  what  agreements  are  within  the  statute 
of  frauds,  as  being  promises  to  pay  the  debt  of  another,  see  Stewart  v.  Jerome,  (Mich.) 
88  N.  W.  Rep.  895,  and  note:  Greenough  v.  Eichholtz,  (Pa.)  16  Atl.  Rep.  712,  and  note; 
Rodgers  v.  Hardware  Co.,  (Keb.)  89  N.  W.  Rep.  8ii,  and  note;  Schultz  v.  Noble,  (CaL) 
19  Pac.  Rep.  182. 
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gave  Delpab  Itemized  statement  of  the  debts  to  that  amount;  that  this  state- 
ment was  made  on  January  4»  1887;  that  the  house  was  running  at  a  loss  of 
$2,500  per  month,  and  the  loss  from  4tb  January  to  1st  February  was  to  be 
added  to  this  amount.  However  this  may  be  in  fact,  we  must  assume  from 
the  verdict  of  the  jury  under  the  instructions  of  the  court,  contained  in  the 
answers  to  the  defendant's  fifth  and  sixth  points,  that,  if  any  misrepresenta- 
tions were  made  by  Bingham  &  Spencer  as  to  the  extent  of  their  indebtedness, 
they  were  not  made  in  fraud,  or  with  any  intent  to  deceive  Delp,  but  rather 
in  ignorance  of  the  indebtedness  as  it  actually  existed.  The  amount  stated 
in  the  bill  of  sale  was  approximate  only.  The  indebtedness  was  estimated  at 
''about  $23,000,"  and,  according  to  the  testimony  and  the  tenor  of  the  writ- 
ings executed  by  Delp,  it  is  plain  that  he  assumed  the  payment  of  the  whole 
as  it  might  ultimately  appear.  Delp  himself  says  that  Bingham  &  Spencer  at 
first  estimated  the  amount  of  their  debts  at  $15,000;  afterwards  at  $18,000; 
then  at  $20,000.  The  book-keeper  fixed  his  estimate  at  $22,000,  and  finally 
the  bill  of  sale  expressed  the  amount  at  "about  $23,500."  If  this  is  true,  it 
was  certainly  apparent  to  Delp  that  Bingham  &  Spencer  had  but  little  knowl- 
edge of  their  real  condition,  and  common  prudence  would  have  suggested  the 
propriety  of  insisting  upon  an  accdrate  statement,  and  a  contract  with  spe- 
cific reference  thereto.  If  by  entering  into  a  loose  contract  he  has  made  a  bad 
bargain,  it  is  his  own  fault,  and  we  cannot  disturb  well-settled  rules  of  the 
law  to  relieve  him. 

The  Bartholomay  Brewing  Company  was  not  a  party  to  this  contract,  and 
the  general  rule  of  the  law  is  that  no  one  can  sue  on  a  contract  to  which  he  is 
not  a  party;  but  there  are  several  very  well  recognized  exceptions  to  that 
rule.  "Among  the  exceptions,"  as  we  said  in  the  very  recent  case  of  Adamst 
V.  Kitehfi,  119  Fa.  St.  85, 13  Atl.  Rep.  184,  "are  cases  where  the  promise  to 
pay  the  debt  of  a  third  person  rests  upon  the  fact  that  money  or  property  is 
placed  in  the  hands  of  the  promisor  for  that  particular  purpose;  also,  where 
one  buys  out  the  stock  of  a  tradesman  to  take  the  plac^,  fill  the  contracts,  and 
pay  the  debts  of  the  vendor.  These  cases,  as  well  as  the  case  of  one  who 
receives  money  or  property  on  the  promise  to  pay  or  deliver  to  a  third  person, 
are  cases  in  which  the  third  person,  although  not  a  party  to  the  contract, 
may  be  fairly  said  to  be  a  party  to  the  consideration  un  which  it  rests. 
In  good  conscience  the  title  to  the  money  or  thing  which  is  the  consider- 
ation of  the  promise  passes  to  the  beneficiary,  and  the  promisor  is  turned, 
in  effect,  into  a  trustee."  This  doctiine,  asserted  in  a  long  line  of  cases,  em-' 
bracing  Blymire  v,  Boistle,  6  Watts,  182;  Torrens  v.  Campbell,  74  Pa.  St. 
472;  Kountz  v.  Holthouae,  85  Pa.  St.  235;  ffosUtter  v.  HoUinger,  117  Pa.  St 
611,  12  Atl.  Rep.  741;  and  Adams  v.  Kuelm,  svpra,  with  many  others,  has 
become  so  firmly  imbedded  in  our  jurisprudence  that  it  can  be  no  longer  ques- 
tioned. 

It  is  plain  that  the  entire  stock  and  assets  of  the  Hotel  Albemarle  were 
placed  in  Delp^s  hajids,  under  the  agreement  that  he  would  take  the  place  of 
Bingham  &  Spencer  in  the  payment  of  their  debts.  Delp,  by  the  very  terms 
of  the  agreement,  held  the  property  and  effects  of  Bingham  &  Spencer  for  the 
benefit  of  such  of  their  creditors  as  had  just  claims  contracted  In  the  course 
of  their  business.  He  assumed  the  payment  of  these  debts,  and  the  property 
was  put  into  his  hands  for  this  express  purpose.  Whether  thereby  a  tech- 
nical trust  was  created  is  not  material.  It  has  always  been  held  that  the  cred- 
itor in  such  a  case  has  a  right  of  action  to  compel  payment  in  accordance 
with  the  agreement.  The  act  of  26th  April,  1885,  requiring  a  promise  to  pay 
the  debt  or  to  answor  for  the  default  of  a  third  person  has  no  application. 
Stoudt  V.  Hine,  45  Pa.  St.  30;  Clpmer  v.  De  Young,  54  Pa.  St.  118;  Taylor  v. 
Preston,  79  Pa.  St.  436. 

It  is  contended,  however,  that  the  debt  in  suit  was  not  contracted  in  the 
"furnishing  and  improving"  of  the  hotel,  and  was  therefore  not  embraced 
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within  the  terms  of  the  contract.  "To  furnish,"  in  its  ordinary  acc^tajbion, 
is  to  "supply"  or  "provide,"  and  as  the  bill  in  suit  was  for  liquors  furnished 
or  supplied  for  use  in  the  hotel,  it  would  be  difficult  to  draw  a  distinction 
which  would,  by  the  mere  force  of  the  language  employed,  exclude  this  claim. 
Besides,  it  is  manifest  that  the  parties  so  understood  their  contract,  for  in  the 
bond  of  indemnity,  executed  at  the  same  time,  the  debits  are  defined  as  those 
contracted  during  the  continuance  of  said  firm  "in  furnishing  and  running'* 
the  hotel.  If  anything  more  were  wanted  to  explain  any  supposed  ambiguity 
in  the  contract,  we  might  allude  to  the  interpretation  which  the  parties  them- 
selves have  put  upon  it  in  the  mode  of  its  performance.  In  the  statement  of 
the  debts  paid  by  Delp  without  objection  we  find  bills  for  other  liquors,  for 
oystei-s,  natural  gaa,  fiour,  fish,  meat,  milk,  ice,  etc.  Indeed,  if  the  testimony 
is  believed,  he  paid  $100  on  the  bill  now  sued  upon,  and  promised  to  pay  the 
balance.  Upon  a  careful  examination  of  the  whole  case  we  find  no  error, 
and  the  judgment  is  affirmed. 

Freeman  o.  Gornwell  et  ah 
(Supreme  Court  of  Pennsylvania.    October  29, 1888.) 

1.  Taxatiok— Salb  for  Kon-Patmbnt— Misleading  Assessments. 

Where  the  owner  of  land  goes  to  the  county  treasurer's  office,  in  good  faith,  for 
the  purpose  of  paying  the  taxes  thereon,  and,  though  using  reasonable  diligence  to 
ascertam  and  pay  them,  falls  to  do  so  oy  reason  of  being  actually  misled  by  the 
assessment,  and  the  treasurer's  advertised  list  of  sales  of  unseated  lands,  the  land 
being  there  designated  by  a  wrong  warrant  number,  a  sale  of  the  land  for  such 
taxes  is  void. 

d.  Appbal— Rbvibw— WmeHT  of  Evidbncb— Trial  bt  Court. 

Wherein  aotion  is  tried  by  the  judge  without  a  jury,  thejudgment  willnot  be  re> 
versed  for  alleged  errors  of  fact,  where  the  evidence  is  sufficient  to  justify  its  sub- 
mission to  a  Jury,  had  the  case  been  tried  by  a  jury,  and  the  findings  are  not  clearly 
unwarranted  by  the  evidence. 

Error  to  court  of  common  pleas,  Forrest  county;  William  D.  Brown, 
Judge. 

Action  of  ejectment  brought  by  L.  E.  Freeman  agaiast  John  C.  Gornwell, 
Margaret  Gornwell,  and  John  G.  Gornwell,  her  husband,  Martha  Kobinson and 
George  W.  Bobinson,  her  husband,  Mary  Bonner,  Gharles  Bonner,  Lizzie 
Himes,  and  J.  P.  Himes,  her  husband,  Bertie  Bonner,  a  minor  having  for  her 
guaidian  R.  H.  Woodburn,  George  Stroup,  and  John  Watson.  The  case  was 
tried  by  the  Judge,  who  made  the  following  findings  of  fact:  **The  land 
claimed  by  the  plaintiff  is  warrant  No.  5,158,  situated  in  Green  township,  for- 
merly Tionesta,  Forest  county.  The  title  was  out  of  the  commonwealth, 
and  in  the  defendants,  before  the  assessment  of  the  taxes  for  the  year  1870. 
It  was  assessed  as  unseated  land  for  the  taxes  of  that  year,  by  a  description 
sufficient  to  identify  the  same,  and  to  support  a  sale  by  the  treasurer;  but  in 
the  assessment  it  was  designated  by  the  number  5,180,  and  by  that  number, 
5,180,  and  for  the  non-paymeut  of  the  taxes  thus  assessed,  it  was  sold  by  the 
treasurer  on  the  25th  of  June,  1872,  and  deeded  to  one  L.  F.  Watson,  whose 
title  became  vested  in  the  plaintiff  by  deed  from  said  Watson  dated  December 
19,  1879^  The  plaintiff^s  right  to  the  land  depends  on  the  validity  of  the  tax 
title.  The  land  continued  in  a  state  of  nature  until  some  time  in  the  fall  of 
1869,  when,  as  before  stated,  it  was  assessed  as  unseated  for  the  taxes  of  1870. 
No  sufficient  evidence  to  the  contrary  appearing,  and  upon  the  presumption 
that  the  assessor  did  what  was  his  duty  to  do,  namely,  acquainted  himself,  by 
actual  inspection,  with  the  condition  of  the  land,  with  a  view  to  its  appropri- 
ate assessment  as  seated  or  unseated,  we  find  that,  when  he  did  so  inspect  and 
make  the  assessment  by  fixing  the  valuation,  it  was  unseated;  but  that,  before 
the  return  of  the  warrant  of  the  assessor  into  the  office  of  the  commissioners, 
it  became  seated  by  an  entry  and  occupancy  of  such  a  character  and  so  visible 
as  to  indicate  a  personal  respon^jibility  for  the  taxes;  and  we  further  find  that 


Digitized  by 


Google 


874  ATLANTIC  REPORTER.    •  [Pa. 

the  resoIutloD  of  the  county  commissioners*  levying  the  taxes  for  the  year 
1870,  was  adopted  on  the  25th  day  of  February,  1871.  In  the  month  of  June, 
1872,  and  before  the  treasurer's  sale  of  the  tract  in  controversy,  Jeremiah 
Bonner,  one  of  the  owners,  went  to  the  treasurer's  office,  as  he  testified,  for 
the  purpose  of  paying  the  taxes  on  this  with  other  lands.  While  it  may  be 
that  a  greater  degree  of  vigilance,  and  a  more  persistent  effort,  on  his  part» 
would  have  disclosed  the  fact  that  the  tract  assessed  and  advertised  as  No. 
5, 180  was  In  fact  No.  5, 158,  we  are  not  prepared  to  say  that  the  failure  to  ascer- 
tain that  fact  was  attributable  to  his  fault  or  want  of  reasonable  diligence. 
There  was  nothing  In  tlie  appearance  of  Mr.  Bonner,  or  in  his  manner  of  tes- 
tifying, to  discredit  him.  His  credibility  was  unassailed,  and  his  testimony 
was  distinct  and  positive,  and  from  It  we  find  that  Jeremiah  Bonner,  one  of 
the  owners  of  the  land  in  controversy,  before  the  sale  thereof  in  June,  1872, 
for  the  taxes  of  1870,  went  to  the  county  treasurer's  office  for  the  purpose  bona 
fide  of  paying  the  taxes  charged  against  the  same;  that  he  used  reasonable 
diligence  to  ascertain  and  pay  them,  and  failed  to  do  so  by  reason  of  being  act- 
ually misled  by  the  assessment  and  the  treasurer's  advertised  list  of  sales  of 
unseated  lands,  and  by  the  condition  of  the  records  and  books  in  the  treasur- 
er's office.''  From  the  facts  as  found,  the  judge  concluded  that  the  treasurer's 
sale  was  void,  and  vested  no  title  in  plaintiff's  grantor.  Judgment  was  ac- 
cordingly rendered  for  defendants,  and  plaintiff  brings  error. 

Ball,  NoyeSt  Osmer  &  Davis,  for  plaintiff  in  error.  Samuel  Qriffltht  B.  J. 
Reidt  and  Miles  W.  Tate,  for  defendants  in  error. 

Per  Curiam.  From  the  facts,  as  found  by  the  learned  Judge,  we  are  not 
prepared  to  say  that  his  conclusion  and  judgment  were  wrong.  -We  cannot 
reverse  if  the  facts  were  such  as  warranted  tlieir  submission  to  a  jury,  had 
the  case  not  been  withdrawn  from  that  body  by  the  submission  of  the  parties. 
That  they  must  have  been  so  submitted  we  have  no  doubt;  hence,  as  the 
judge  of  the  common  pleas  was,  by  that  submission,  substituted  for  the  jury, 
we  cannot  reverse  unless  his  conclusions  were  clearly  unwarranted  by  the  ev- 
idence. As  this  is  not  the  case,  as  there  was  proof  to  show  the  misleading 
character  of  the  assessmwuts  by  which  Bonner  may  have  been  deceived,  noth- 
ing remains  for  us  but  an  affirmance  of  the  judgment.  The  judgment  is  af- 
firmed 


Christie  tj.  Blakeley  et  aU 

{Supreme  Court  of  Pennsylvania.    October  19, 1888.) 

Landlord  and  Tknam:— LEAdii. — Fkaul* — ^£vii>i£no£ — Sufficiency. 

la  ejectment  by  a  lessee  against  his  lessor,  evidence  that  the  plaintiff  obtained 
the  lease  by  means  of  false  representations  as  to  its  terms,  which  were  written  by 
him,  and  which  defendant  could  not  read,  will  sustain  a  verdict  f6r  defendant. 

Error  to  court  of  common  pleas,  Butler  county;  A.  L.  Hazen,  Judge. 

Action  of  ejectment  by  H.  W.  Christie  against  Andrew  Blakeley,  J.  J.  Lei- 
decker,  J.  A.  Leidecker,  F.  W.  Leidecker,  Reuben  Hagerson,  John  Coast,  P. 
T.  Coast,  W.  F.  Coast,  J.  W.  Coast,  A.  W.  Root,  and  J.  N.  Johnston.  Plain- 
tiff claimed  the  land  in  controversy  by  virtue  of  a  lease  from  defendant  Blake- 
ley. The  lease  was  given  for  the  purpose  of  boring  for  oil,  and  contained  a 
provision  that  the  lessee  should-  pay  $1,000  for  each  well  bored.  The  lease 
was  for  a  term  of  20  years.  The  defense  was  that  the  execution  and  delivery 
of  the  lease  had  been  obtained  by  fraud.  Defendant  Blakeley  testified  that  the 
lease  was  drawn  by  plaintilf ,  who  read  it  to  him  as  if  it  said  t|;ie  rent  should 
be  $1,000  per  annum  for  each  well;  that  he  could  not  read  writing;  and  tliat 
the  agreement  between  them  was  that  the  rent  should  be  $1,000  per  annum 
for  each  well,  instead  of  $1,000  for  the  entire  term.  Defendants  obtained 
judgment,  and  plaintiff  brings  error. 
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^  B.  McJunkirip  W.  D.  BrandoUf  8.  F.  Botoaer,  and  T.  C.  Campbell,  for 
plaintiff  in  error,  WUliams  &  Mitchell,  W.  H,  Lusk,  Charles  McCandlesa^ 
and  Thompson  ^  Son,  for  defendants  in  error. 

Per  Ctxbiam,  The  verdict  of  the  jury  in  this  case,  which  was  based  on 
sufficient  evidence,  eliminates  all  other  questions,  and  leaves  nothing  on  wblcji 
this  court  can  pass.    The  judgment  is  affirmed. 


Marsh  et  al.  «.  Nordykb  &  Marhon  Co. 
{Supreme  Court  of  Pennsylvania,    October  29, 1888.) 

1.  Salkb— AoTioK  FOR  Friok— Falsb  Rbpbesbntations. 

Where  a  contract  for  the  sale  and  placing  of  machinervln  a  miU  specifies  no  time 
within  which  it  is  to  be  so  placed,  and  the  work  is  to  be  done  at  the  purchaser's  ex- 
pense, he  cannot,  for  the  purpose  of  setting  off  the  tjxtra  expense,  show  that  an 
agent  of  the  seUer  represented  that  it  would  take  but  four  weeks,  and  that  it  in  fact 
took  nine,  where  it  appears  that  the  representation  was  made  after  the  signing  of 
the  contract. 

2.  Samb—Warbantt— Breach— EviDBKCx. 

Where  defendants,  having  sold  their  mill  after  running  it  a  few  months,  allege 
that  the  machinery  aid  not  produce  the  quantity  and  quality  of  flour  guarantied  by 
the  seller,  it  is  not  error  to  reject  their  offer  to  show  bv  a  witness  that  some  of  the 
product  of  the  mill  bought  by  him  was  of  inferior  quality,  where  the  oiler  does  not 
specify  at  what  time  the  witness  purchased, 

a  Same. 

The  extent  of  defects  in  machinery  purchased,  with  a  guaranty  that  it  should 
produce  a  given  quantity  and  quality  of  flour,  cannot  be  shown  by  evidence  of  the 
cost  of  repairs  and  additions  made  bv  one  to  whom  the  puzehaser  had  transferred 
the  min  after  using  the  machinery  about  six  months. 

4.  Samb. 

Defendants  having  sold  the  mill  in  1884,  a  miller,  who  did  not  become  acquainted 
with  its  product  until  1886,  cannot  testify  that  it  did  good  work  after  repairs,  but 
bad  work  before,  for  the  purpose  of  showing  the  necessity  of  repairs,  and  the  cost 
of  putting  the  machinery  in  order. 

5.  Judgment— Opening— Defense— PLBADnffo  and  Proof. 

Where  a  judgment  on  a  note  is  opened,  with  leave  to  defendants  to  defend  on 
matters  statedln  their  petition,  they  cannot  set  up  a  breach  of  contract  not  alleged 
in  their  petition. 

6.  Depositions— Exceptions— Waiver. 

Exceptions  to  depositions  for  want  of  a  formal  jurat,  and  for  the  reason  that  an 
interrogatory  contained  therein  is  not  according  to  law,  cannot  be  considered,  when 
not  taken  in  the  time  and  manner  prescribed  by  the  rules  of  court. 

Error  to  court  of  common  pleas,  Westmoreland  county. 
On  April  18,  1883,  John  M.  and  A.  L.  Marsh»  doing  business  as  Marsh 
Bros.,  contracted  with  the  Nordyke  &  Marmon  Company,  a  corporation  of 
Indiana,  to  furnish  the  necessary  machinery  for  a  flour-mil),  the  contract  con- 

,  taining  the  following  guaranty:  "All  material  to  be  of  the  best  quality, 
material,  and  workmanship,  and  fully  guarantied.    You  will  furnish  us  plans 

^  and  drawings  after  the  best  method  known  to  you,  with  programme  for  hand- 
ling tlie  material  fully  equal  to  any  on  the  same  system  of  milling,  and  guar- 
anty as  good  results,  in  the  quantity  and  quality  of  the  products,  with  skill- 
ful handling,  and  with  good,  merchantable  grain.  Yon  will  furnish  ua  the 
services  of  a  competent  mill-wright  to  superintend  the  placing  of  said  work 

;  after  your  plan,  and  we  will  pay  him  for  such  services  04  per  day,  and  his 
board  and  traveling  expenses."  The  contract  price  for  the  machinery  was 
^,300,  for  a  portion  of  which  two  notes  were  given,  one  for  81f000,  and  one 
for  1^1,300.  The  machinery  was  put  in  in  October,  1883,  and  Marsh  Bros, 
run  the  mill  about  six  months,  and  then  sold  it.  Judgments  having  been 
entered  upon  the  notes.  Marsh  Bros,  on  April  26,  1884,  petitioned  for  a  stay 
of  execution,  and  to  open  the  judgments.    The  matter  was  referred  to  a  corn- 
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missloner,  who  recommended  that  the  Judgment  for  $1,000  be  opened;  which 
report  was  approved  by  the  court,  and  that  judgment  opened,  the  defense  to 
be  conQned  to  matters  set  forth  in  defendants*  petition.  The  verdict  of  the 
jury  was  for  $1,041,  in  favor  of  the  plaintiff,  the  Nordyke  &  Marmon  Com- 
pany; and  the  defendants,  Marsh  Bros.,  took  a  writ  of  error.  The  specifica- 
tions of  error  are  aa  follows: 

'*(!)  The  learned  court  erred  in  refusing  defendants'  offer  of  testimony; 
said  offer  and  refusal  being  as  follows:  *  Defendants*  counsel  propose  to  show 
by  the  witness  John  M.  Marsh,  on  the  stand,  that  his  pay-roll,  daring  the 
time  the  machinery  was  being  placed  in  the  mill,  amounted  to  $100  per  week; 
that  it  took  about  nine  weeks  to  complete  what  the  plaintiff,  by  its  agent,  had 
represented  would  take  but  four  weeks;  and  tiiat,  by  reason  of  such  misrep- 
resentation, the  defendants  sustained  a  loss  of  not  less  than  $500;  this,  for  the 
purpose  of  setting  off  the  loss  thus  incurred  agaiust  the  claim  of  the  plaintiff 
in  this  suit.'  <  To  which  offer  counsel  for  plaintiff  object,  because  the  contract 
in  writing,  already  in  evidence,  specifies  no  time  for  the  erection  of  the  mill, 
and  the  witness  has  stated  that  that  part  of  the  conversation  with  the  agent 
was  after  the  contract  was  entered  into,  and  it  could  be  no  inducement  for 
the  signing  of  the  contract;  second,  the  contract  expressly  provides  that  the 
machinery  was  to  be  placed  in  the  mill  at  the  expense  of  the  defendants,  and 
the  offer  is  iiTelevant  and  incompetent.  *  By.  the  Court  *  Objection  sustained, 
oft^T  refused,  and  exception  by  defendants'  counsel.* 

"(2)  The  court  erred  in  refusing  the  following  offer  of  evidence:  « Defend- 
ants' counsel  propose  to  prove  by  witness  on  the  stand  that  the  plaintiffs, 
baviug  entered  into  a  contract  to  furnish  a  competent  and  skillful  superin- 
tendent to  erect  the  machinery  in  the  defendants'  mill,  made  default  in  this 
condition  of  the  contract,  and  furnished  an  incompetent  and  unskillful  sup- 
erintendent, by  reason  of  which  default  and  incompetency  the  defendants  sus- 
tained a  loss  and  damage  of  about  five  hundred  dollars;  this,  for  the  purpose 
of  setting  off  such  damage  against  the  claim  of  the  plaintiff  in  this  suit.' 
*  To  which  offer  counsel  for  the  plaintiff  object,  because  this  item  of  defense 
was  not  averred  in  the  petition  for  the  opening  of  judgment;  and  in  the  order 
of  July  6, 1885,  by  which  the  judgment  was  opened,  the  defense  was  con- 
fined to  matters  set  fortli  in  the  petition.  The  offer  is  therefore  irrelevant, 
and  not  in  the  issue.  Objection  sustained,  offer  refused,  and  exception  by 
defendants*  counsel.' 

"(3)  The  court  erred  in  refusing  the  following  offer  of  defendants,  to-wit: 
'Defendants'  counsel  propose  to  show  by  the  witness  David  Orr  that  he 
bought  and  used  the  product  manufactured  by  the  machinery  of  the  plaintiffs 
in  this  case,  and  that  such  product  was  defective,  and  not  merchantable.* 
•Objected  to  by  plaintiffs'  counsel,  because  it  is  irrelevant;  second,  because 
such  testimony  would  be  speculative,  it  cannot  be  introduced  upon  a  trial  of 
this  kind;  and,  in  addition,  the  defendants  themselves  haVe  already  testified 
that  they  introduced  new  machinery.  It  would  be  improper  to  show  the 
product  of  their  mill,  after  the  new  machinery  had  been  introduced,  so  as  to 
charge  the  plaintiffs.  Bp  the  Court.  This  ofTer  is  refused,  unless  it  is  in- 
tended to  be  shown  that  the  flour  thus  purchased  by  the  witness  was  during 
the  ownership  of  the  defendants,  and  while  they  were  operating  the  mill. 
Defendants'  counsel  state  that  they  are  unable  to  comply  with  the  condition 
imposed  by  the  court,  and  request  a  direct  ruling  on  the  naked  proposition, 
without  such  condition.*  By  the  Court.  « The 'offer,  therefore,  is  refused,  and 
exception  by  defendants*  counsel.' 

"(4)  The  court  erred  in  refusing  the  following  offer  made  by  defendants, 
to-wit:  •  befendanis*  counsel  propose  to  prove,  by  the  witness  liobert  Boggs* 
that  theie  has  been  expended  in  the  repair  of  this  mill,  to  bring  it  up  to  the 
capacity  stipulated  for  at  the  time  the  contract  was  made,  and  to  make  the 
quality  of  flour  warranted  by  the  contract,  some  $600  in  addition  to  the  amc"  ^% 


'Digitized  by 


Google 


Pft.}  MAB8H  V.  KOBDTKA  tfA^MON  00.  877 

already  in  evidence;  for  tbe  purpose  of  showing  the  amount  of  damage  sus- 
tained by  reason  of  the  default  of  the  plaintiff  in  this  contract/  *  The  offer  is 
objected  to  by  plaintiffs'  counsel,  because,  first,  defendants'  counsel  were  asked 
to  embody  in  the  offer  the  time  the  witness  purchased  the  mill,  also  that  he 
was  tlie  present  owner  of  it,  and  they  refuse  to  do  so;  and  the  offer  is  further 
objected  to  because  the  plaintiff  is  not  bound  by  any  repairs  that  the  present 
owner  of  the  mill  saw  fit  to  put  to  it;  that  the  question  is  irrelevant.  The 
Court  The  offer  is  refused,  and  exception  by  defendants'  counsel.' 
**(5)  The  court  erred  in  refusing  tlie  following  offer  of  defendants,  to- wit: 

*  The  defendants  propose  to  show  by  the  witness  Robert  Boggs,  oh  the  stand, 
that  the  product  of  tbe  mill  is  now  of  a  quality  as  good  as  that  of  other  mills 
of  like  character,  and  merchantable;  and  these  results  have  been  obtained  by 
the  addition  of  machinery  and  improvements  and  repairs  to  the  machinery 
furnished  by  the  plaintiff  in  this  case  at  a  eoet  of  8B00  or  $900,  for  the  pur- 
pose of  showing  the  value  of  the  deficiency  in  the  mill  machinery  furnished 
by  the  plaintiff. '     •  Objected  to  as  irrelevant  and  incompetent.'    By  the  Court. 

*  Objection  sustained,  offer  refused,  and  exception  by  defendants'  counsel.' 

"(6)  TThe  court  erred  in  refusing  the  defendants' following  offer,  to- wit: 
'Defendants  propose  to  show  by  tlie  witness  James  Galentine,  on  the  stand* 
that  the  product  of  this  mill  before  its  repair  was  of  bad  quality  and  unmer- 
chantable, and  that  after  its  repair  it  was  of  good  quality,  to  be  followed  by 
evidence  showing  tliat  the  mill  was  operated  by  the  same  miller  under  both 
regimes,  for  the  purpose  of  showing  that  the  reparation  and  improvement  of 
the  mill  were  necessary,  to  be  followed  by  evidence  showing  the  cost  of  such 
necessary  improvement,  for  the  purpose  of  setting  off  this  necessary  cost  in 
this  action  for  the  contract  price.'  « Objected  to  because  the  witness  has  stated 
that  he  was  not  acquainted  with  the  product  of  this  mill  until  1886,  and  it  is 
already  in  evidence  from  the  Marsh  Bros,  that  they  had  no  connection  with 
the  mill  after  1884,  and  the  offer  is  irrelevant.'  By  the  Court.  <  Objection 
sustained,  offer  refused,  and  exception  by  defendants'  counsel.' 

'*(7)  The  court  erred  in  admitting  the  following  offer  of  evidence  by  the 
plaintiff,  to- wit:  *  Plaintiffs'  counsel  offer  in  evidence  the  deposition  of  H.  A. 
Martin  and  C.  A.  Dawson,'  etc.  *  Defendants'  counsel  object  for  the  reason 
that  the  depositions  have  not  appended  a  formal  jurat,  and  for  the  further 
reason  that  the  fifth  interrogatory  propounded  to  the  witnesses  is  not  accord- 
ing to  law. '  By  the  Court,  *  Objection  overruled,  and  exception  by  defendants' 
counsel.  The  objection  by  defendants'  counsel  to  the  fifth  interrogatory  is 
overruled  by  reason  of  rule  No.  83  of  our  rules  of  court.' 

"The  fifth  interrogatory  is  as  follows:  <Do  you  know  any  other  matter 
or  thing  touching  the  matters  for  which  this  action  was  brought,  that  may 
tend  to  the  benefit  or  advantage  of  the  said  plaintiff  ?  If  yea,  declare  the  same 
fully  and  at  large,  as  if  you  had  been  particularly  interrogated  thereto.' 

"Rule  of  court  No.  88  is  as  follows:  •  On  the  return  of  any  commission 

*  ♦  ♦  the  prothonotary  shall,  as  soon  as  may  be,  give  notice  to  the  respect- 
ive attorneys,  indorsing  the  time  thereof,  either  of  whom  may,  within  ten 
days  after  service  of  such  notice,  file  with  the  prothonotary  a  specification  of 
his  exceptions,  if  he  have  any,  to  the  notice,  service,  form,  or  execution  of 
the  commission,  *  *  ♦  or  to  the  mode  of  swearing  the  witness,  or  to  any 
acts  or  omissions  of  the  commissioners,  or  of  any  other  person  or  persons  in 
and  about  the  same;  which  exceptions  shall  immediately  be  placed  upoii  the 
argument  list  by  the  prothonotary ;  *  ♦  ♦  and  no  exception  to  the  adm is- 
sibility  of  the  evidence  so  returned  and  filed,  unless  it  be  so  specified,  shall 
be  taken  on  the  trial  of  the  cause,  unless  it  be  an  exception  that  might  be 
taken  to  the  evidence,  if  the  witness  were  offered  for  examination  orally  in 
court.'" 

Williams  A  Griffith,  for  plaintiffs  in  error.  L.  W.  Doty  and  A.  M.  Sloan, 
for  defendant  in  error. 


Digitized  by 


Google 


878  ATLANTIC  BBPORTBB.  [Pa* 

Feb  Curiam.  There  is  nothing  in  this  case  that  reqaires  special  attention, 
for  the  rulings  of  the  court  below  were  obviously  right.  Clearly,  the  defect 
in  the  machinery  furnished  by  the  plaintiff  company  to  the  defendants,  if  any 
such  defect  there  was,  might  and  ought  to  have  been  proved  in  some  other 
manner  than  by  showing  the  costs  of  repairs  or  additions  put  upon  or  tp  it  by 
other  parties.  The  exceptions  found  in  the  seventh  assignment,  taken  to  the 
commission  and  depositions,  might  have  biBcn  sustained  had  they  been  pre- 
ferred in  time  and  manner  prescribed  by  the  rules  of  court;  but,  those  rules 
not  having  been  complied  with,  the  defects  in  the  execution  of  the  commis- 
sion, and  the  accompanying  depositions,  must  be  taken  as  waived.  The  judg- 
ment is  affirmed. 


Appeal  of  YoGELBT* 
(Suprevne  CtmH  of  PenTisylvcmicL    October  39,  .1888.) 

1.  Bonds— Indemnity  Bond— Rbquisites  and  VALroiTT. 

A  bank,  which  had  no  regular  officer  known  as  "teller, "  appointed  defendant's 
son  clerk,  the  designation  of  hia  employment  being  left  blank  in  the  resolution  ap- 

Eointing  nim,  and  in  the  bond  |riven  for  the  faithful  discharge  of  his  duties;  and 
e  sometimes  acted  as  teller  and  sometimes  as  book-keeper,  and,  while  so  employed, 
made  numerous  false  entries  in  the  books,  and  became  a  defaulter  to  a  large 
amount.  Held,  that  the  bond  remained  in  force,  although  the  surety  alleged  that 
the  appointment  was  to  the  position  of  teller,  and  the  bond  given  to  secure  the  per- 
formance of  the  appointee's  duties  as  such,  hut  the  defalcation  was  made  by  nim 
as  book-keeper 

2.  Judgment— Opening  and  VAOATma. 

A  judgment  entered  on  a  bond  and  mortgage  g^ven  by  defendant  to  satisfy  his 
liability  as  surety  for  his  son.  a  defaulting  bank  clerk,  wiU  not  be  opened  on  his 
allegation  that  he  was  first  informed  of  the  defalcation  by  the  attorney  and  a  di- 
rector of  the  bank,  who,  refusing  him  time  to  deliberate  and  to  consult  an  attorney, 
insisted  that  he  at  once  execute  the  bond  and  mortgage,— promising  that  judgment 
should  not  be  entered  thereon,  and  that  his  son  should  not  be  prosecuted  or  exposed: 
where  his  testimony  in  this  respect  is  contradicted  by  the  attorney  and  director  ana 
others,  and  it  appears  that  the  bond  and  mortgage  were  hot  procured  through 
fraud. 

Appeal  from  court  of  common  pleas,  Butler  county;  Aaron  L.  Hazsn, 
Judge. 

Kule,  granted  on  the  petition  of  George  Yogeley.  to  show  cause  why  a 
judgment  entered  against  the  petitioner  by  W.  D.  Brandon,  for  the  use  of 
Butler  Savings  Bank,  should  not  be  opened.  The  opinion  of  the  court  below 
was  delivered  by  Hazen,  J.,  as  follows:  , 

"The  judgment  entered  in  this  case  was  upon  a  bond  dated  February  17» 
1885,  at  one  year,  to  order  of  W.  D.  Brandon,  for  ^10,000,  with  warrant  of 
attorney  to  confess  judgment,  etc.  This  bond  was  accompanied  with  a  mort- 
gage on  defendant's  real  estate,  situate  in  Butler,  Pa.,  to  secure  payment  of 
the  debt  therein  recited.  A  writ  oi  fieri  facias  was  issued  on  June  29, 1886, 
thereon,  for  the  debt,  interest,  commissions,  and  costs.  This  writ  was  stayed 
on  July  5,  1886,  on  the  petition  of  the  defendant  presented  in  court,  and  this 
rule  to  show  cause  granted.  The  defendant  prays  the  court  to  open  this 
judgment,  and  permit  him  to  defend  against  the  use  plaintiffs  demand,  and 
assigns,  inter  alia,  the  following  reasons,  viz. :  That  his  son,  Edward  W. 
Vogeley,  was,  on  May  6,  1875,  employed  as  teller  of  the  said  Butler  Savings 
Bank,  and  gave  security  in  $10,000,  conditioned  for  the  faithful  discharge  of 
his  duties  as  teller;  and  also  tliat  he,  with  said  Edward  W.,  executed  and 
delivered  to  said  Butlei*  Savings  Bank  a  bond  in  $10,000»  dated  May  6,  1875> 
conditioned  as  follows,  viz. : 

"  •  The  condition  of  this  obligation  is  such  that  if  the  above-named  Edward 
W.  Yogeley,  who  has  been  duly  chosen of  the  Butler  Savings  Banjc, 
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located  in  Butler,  Pennsylvania,  shall  faithfully  execute  and  perform  all  his 

duties  as of  said  bank,  then  this  obligation  to  be  null  and  void,  or  else 

to  be  and  remain  in  full  force  and  virtue. 

"•Edward  W.VoGELBY.    [Seal.] 
"'George  Vogeley.  [Seal.] 

"•Signed,  sealed,  and  delivered  in  presence  of  Wm.  Campbell,  Jr.' 
"That  said  Edward  W.  remained  continuously  in  the  employ  of  said  bank 
up  to  February,  1885.  That  the  employment  of  Edward  W.  was  changed 
from  tlmt  of  teller  to  that  of  book-keeper  or  general  book-keeper  of  said  But- 
ler Savings  Bank.  That  the  duties  of  said  Edward  W.  were  entirely  differient, 
and  his  responsibilities  largely  increased,  and  the  oppoitunities  aud  tempta- 
tions to  make  false  entries,  embezzle  the  funds  of  said  bank,  and  engage  in 
outside  speculations  with  the  bank's  funds,  very  materially  enhanced,  beyond, 
above,  aud  exceeding  all  possibilities  in  the  discharge  of  liis  duties  as  teller. 
That  it  is  alleged  that  during  his  said  employment  as  book-keeper  or  general 
book-keeper  Edward  W.  Vogeley  made  divers  false  iantries  in  the  books  of 
said  bank,  embezzled  the  funds  thereof,  and  engaged  in  outside  speculations 
with  the  said  funds,  and  became  a  defaulter  to  said  bank  in  a  large  amount. 
That  on  February  17,  1885,  W.  D.  Brandon,  Esq.,  attorney,  and  J.  L.  Purvis, 
one  of  the  directora  of  said  bank,  came  to  the  place  of  business  of  and  informed 
defendant  that  said  Edward  W.  was  a  defaulter  to  said  bank  in  a  large 
amount,  and  insisted  upon  defendant  giving  another  bond  as  surety  for  said 
Edward  W.  That  they  promised  defendant  that  if  he  would  give  a  new 
bond  and  mortgage  in  place  of  the  old  or  original  bond,  dated  May  6,  1875, 
it  should  not  be  entered,  and  everything  would  be  kept  secret,  and  no  expos- 
ure made  of  the  defalcation  by  Edward  T\r.>  and  no  criminal  proceedings 
instituted  against  him  for  said  defalcation.  Also  that  they  alleged,  claimed, 
and  insisted  that  the  defendant  was  liable  on  the  bond  of  May  6,  1875,  in 
$10,000..  That  they,  by  these  representations,  induced  the  defendant  to 
believe  he  was  liable  on  said  bond.  That  this  interview  was  the  first  infor- 
mation defendant  had  of  this  matter,  and  it  completely  unfitted  him  for  trans- 
acting business  intelligently.  That  defendant  then  requested  time  to  con- 
sider this  proposition,  and  consult  an  attorney  as  to  what  course  to  pursue; 
but  that  they  (Brandon  and  Purvis)  refused  to  give  any  time,  but  urged  and 
insisted  upon  defendant  at  once  signihg  the  bond  and  mortgage;  and  stated 
that  Mr.  A.  M.  Cornelius,  a  notary  public,  was  there,  and  knew  nothing  of 
the  matter.  That  the  defendant,  relying  upon  these  representations,  signed 
and  acknowledged  the  bond  and  mortgage.  Further,  if  Edward  W.  Vogeley 
is  a  defaulter,  he  became  such  as  book-keeper  or  general  book-keeper,  a 
position  for  the  faithful  discharge  of  the  duties  of  which  defendant  never 
Was  security.  That  Edward  \V.  Vogeley  never  was  a  defaulter  as  teller  in 
said  bank.  That  on  February  17,  1885,  the  time  of  executing  said  bohd  and 
mortgage,  Edward  W.  was  not  in  the  employ  ^  t  said  bank. 

"In  answer  to  the  rule  in  this  case,  the  use  plaintiff  traverses  every  ma- 
terial allegation  raised  in  defendant's  petition.  This  presents  the  issue ;  and 
what,  then,  are  the  facts?  The  rule  of  law  throws  the  burden  of  proof  upon 
the  petitioner, — defendant  in  the  judgment.  Then,  has  defendant  made  out, 
by  the  preponderance  of  evidence,  such  a  case  as  would  justify  tihe  court  in 
entering  a  decree  that  this  bond  and  mortgage  are  void  by  reason  of  fraud, 
want  of  lawful  consideration,  or  mistake?  If  not  so  clearly  made  out,  then 
defendant's  prayer  must  be  refused,  and  proceedings  dismissed,  and  this  judg- 
ment suffered  to  stand,  though  it  work  a  very  great  hardship  to  defendant. 
After  careful  examination  of  the  voluminous  testimony  offered  for  and  against 
this  rule,  I  find  the  following  facts,  viz.:  i^tr*^  That  on  May  6,  1875,  the 
Butler  Savings  Bank,  organized  under  the  laws  of  said  state,  was  doing  a 
general  banking  business  in  Butler,  and  had  no  officer  known  as  •teller,' 
whose  duties  were  specifically  designated  as  such,  but  that  it  had  employes  under 
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different  names,  whose  duties  varied  from  time  to  time.  Second,  That  said 
Edward  W.  Vogelej  was  employed  by  said  bank  on  May  6, 1875,  as  a  bank 
clerk,  to  do  isuch  work  in  said  bank  as  might  fall  to  his  lot  from  time  to  time, 
and  that  his  said  employment  was  sometimes  designated  or  known  as  that  of 
'  teller,'  and  at  other  times  as  'book-keeper,'  and  that  the  general  character 
of  his  services  changed  but  little,  if  any,  while  so  employed,  and  that  he  re- 
mained continuously  in  the  employ  of  said  bank  as  a  clerk,  teller,  or  book- 
keeper, as  his  employment  might  happen  to  be  called,  until  Pebruary,  1885. 
Third.  That  while  so  employed  he  made  numerous  false  entries  in  the  books 
of  said  bank,  and  appropriated  to  his  own  use,  without  the  knowledge  of  the 
officers  of  said  bank,  large  sums  of  money  belonging  to  said  bank,  to- wit,  to 
the  amount  of  $42,000  and  upwards,  with  intent  to  cheat  and  defraud  said 
bank  of  the  same.  Fourth.  That  the  bond  of  Edward  W.  Vogeley  and  George 
Yogeley,  dated  May  6,  1875,  given  to  said  bank  in  $10,000,  as  security  for 
his  faithful  discharge  of  the  duties  of  his  position  in  said  bank,  remained  in 
the  custody  of  said  bank,  valid  subsisting  security,  according  to  its  conditions 
and  intent,  when  executed  and  delivered.  Fifth.  That  on  February  17, 1885, 
said  George  Vogeley  executed  and  delivered  to  W,  D.  Brandon,  Esq.,  and  J. 
L.  Purvis,  acting  for  said  bank,  the  bond  and  mortgage  in  suit,  together  with 
the  declaration  of  trust  accompanying  same,  and  at  his  request  received  the 
bond  of  May  6, 1875.  Sixth.  That  said  bond  and  mortgage  were  executed  and 
delivered  to  said  W.  D.  Brandon,  Esq..  and  J.  L.  Purvis,  with  said  declara- 
tion of  trust,  in  settlement  of  his  (George  Yogeley's)  liability  to  said  bank  on 
said  bond  of  May  6,  1875,  and  breach  of  its  conditions  by  said  Edward  W, 
Vogeley.  Seventh*  That  defendant's  allegation  that  said  bond  and  mortgage 
and  declaration  of  trust,  of  February  17, 1885,  was  executed  and  delivered  by 
him  on  the  faith,  strength,  and  credit  of  a  certain  promise,  claimed  by  him 
to  have  been  made  to  him  at  that  time  by  said  W.  D.  Brandon,  Esq.-,  and  J. 
L.  Purvis,  that  it  should  not  be  entered,  and  that  everything  would  be  kept 
secret,  and  no  exposure  made  and  no  criminal  proceedings  would  be  instituted 
against  said  Edward  W.  Vogeley  for  said  defalcation,  is  not  sustained  by  the 
proofs  adduced.  This  very  material  allegation  of  defendant  is  not  supported 
in  any  way  save  by  his  own  testimony,  and  in  an  immaterial  matter  by  Geo.  W. 
Pillow,  Esq.;  but,  on  the  contrary,  this  allegation  is  contradicted  by  the  posi- 
tive testimony  of  W.  D.  Brandon,  Esq.,  J.  L.  Purvis,  A.  M.  Cornelius,  and 
George  TV.  Pillow,  Esq.,  in  part,  and  the  papers  in  this  case, — the  bond,  mort- 
gage, and  declaration  of  trust.  Eighth.  That  defendant'.s  allegation  that  he 
was  not  allowed  time  to  consider  the  proposition  and  consult  an  attorney,  but 
was  required  by  W.  D.  Brandon  and  J,  L.  Purvis  to  execute  the  papers  at 
once,  and  did  so  execute  and  deliver  them,  is  not  sustained  by  the  proofs,  but, 
on  the  contrary,  is  contradicted  by  the  positive  testimony  of  W.  D.  Brandon, 
Esq.,  J.  L.  Purvis,  and  in  part  by  A.  M.  Cornelius,  Esq.,  and  Geo.  W.  Pillow, 
Esq.  Ninth.  That  there  was  no  promise  made  to  the  defendant,  to  the  effect 
that  Edward  W.  Vogeley  would  not  be  prosecuted,  to  induce  him  (defendant) 
to  execute  said  bond  and  mortgage,  and  that  there  was  no  fraud  or  f«dse  ve^ 
resentations  made  to  secure  same,  but  that  the  transaction  was  open,  fair,  and 
just.  Tenth.  That  it  was  quite  as  much  the  interest  of  defendant,  being 
surety  for  Edward  TV.,  to  watch  him,  as  it  was  his  employers;  and,  if  his  said 
employer  was  over-reached  by  confiding  in  his  honesty,  it  is  no  good  grounds 
of  complaint  now,  or  reason  for  releasing  his  security.  Bank  v.  Marions^  1 
Chest.  Co.  Kep.  374,  From  this  state  of  facts  I  am  constrained  to  hold  that 
there  is  not  enough  in  the  testimony  of  defendant  to  justify  the  opening  of 
this  judgment,  and  submitting  the  case  to  a  jury;  but,  on  the  contrary,  I  am 
fully  satisfied  tbat  the  weight  of  evidence  is  clearly  against  granting  the  prayer 
of  (petitioner)  defendant.  The  proofs  adduced  by  defendant  certainly  would 
not,  in  the  light  of  the  whole  case,  justify  a  jury  in  rendering  a  verdict  for 
defendant;  therefore  the  prayer  of  defendant  should  be  refused,  and  rule  dis- 
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charged.    And  now,  September  20, 1887»  rule  discharged,  at  costs  of  de- 
fendant." 

Charles  McCancUesa  and  Williams  d  Mitchell,  for  appelLint.  James  Bredin 
and  Lev,  McQuistion»  for  appellee. 

Per  Gubiah.  According  to  the  finding  of  the  learned  judge  who  tried  this 
case,  by  which  we  are  bound,  the  rule  was  properly  discharged.  We  may  also 
add  that  an  examination  of  the  evidence  lends  us  to  believe  that  those  findings 
were  substantially  correct.  As  a  consequence,  none  of  the  assignments  can 
be  suslained.    The  decree  is  affirmed,  at  the  co^n  of  appellant. 


(m  Pa.  St  404) 

SSiDNBT  School  Fubnitubb  Co.  tf.  School-Distbiot  of  Wabbiut  Tp. 
(Supreme  Court  of  PennsyVoanicu  October  29, 1888.) 

Sale— Action  por  Prtcb— Pbinoipal  and  Aoexts— Acts  op  Agent. 

It  is  error  to  direct  a  nonsuit  in  an  action  for  Roods  sold  a  school  board,  whero 
plaintiff  has  shown  a  contract  for  the  purchase  of  furniture,  and  the  minutes  of  the 
school  hoard  authorizing  its  ei^ecution.  and  also  evidence  as  to  delivery  of  the  goods, 
and  a  declaration  of  the  secretarv  of  the  hoard,  (to  whom  the  goods  were  hy  the  con- 
tract to  he  delivered,)  when  called  upon  by  an  agent  of  plaintiff  for  a  settlement, 
that  the  goods  had  arrived  at  the  station,  but  would  not  be  received,  as  the  contract 
had  been  rescinded  by  the  board.  There  was  sufficient  evidence  of  delivery,  and, 
under  such  circumstances,  it  was  not  necessary  for  plaintiff's  agent  to  exhibit  his 
authority,  or  call  upon  the  board  for  settlement. 

Error  to  court  of  common  pleas,  Jefferson  county. 

Action  for  the  price  of  school  furniture  sold.  From  a  nonsuit  directed  by 
the  court  below  the  plaintiff  sued  out  a  writ  of  error. 

Alexander  C  White,  for  plaintiff  in  error.  E.  J/ .  Clark  and  JB.  /.  Reid  (& 
8onst  for  defendant  in  error. 

Clark,  J.  At  the  trial  of  this  case  in  the  court  below,  the  plaintiff  first 
gave  in  evidence  the  contract,  dated  25th  July,  1885.  upon  whicli  the  suit  is 
brought.  By  the  terms  of  this  contract  the  plaintli?  agreed  to  sell  to  the  de« 
fendant  a  certain  quantity  and  kind  of  school  furniture  of  their  own  manufact* 
ure,  to  be  delivered  on  board  tlie  cars  at  tlie  factory,  "in  knock-down  fprm," 
and  shipped  on  or  about  the  10th  August,  1885,  to  Mr.  S.  W.  Temple,  secre- 
tary of  the  board  of  school  directors  at  Brockway  villa  station,  etc.  The  price, 
which  was  S985.81,  was  payable  on  ihe  arrival  of  the  furniture  at  the  place 
named,  in  sciiool  orders  or  bonds,  bearing  6  per  cent,  interest  from  1st  Octo- 
ber, 1885,  until  paid  for,  and  to  become  due  on  the  following  dates:  $196.80, 
October  1,  1885;  «277;36,  October  1,  1886;  $262.50,  October  1,  1887;  and 
$249.15,  October  1,  1888.  They  then  oifered  the  minutes  of  the  bo.rd  of 
school  directors  of  Warsaw  township,  showing  the  purchase  of  tlie  furniture 
by  the  board,  and  authorizing  the  execution  of  the  contract.  Mr.  John 
Laughlin  testified  to  the  shipping  of  the  furniture  on  tlie  6th  of  July,  1886. 
That  he  was  mistaken  as  to  the  month  is  manifest,  as  the  contract  was  not 
made  until  the  25th  July.  He  may  have  meant  to  say  6th  August,  but  no 
correction  was  made.  There  was  some  testimony  by  G.  ^Y,  Brown  as  to  the 
arrival  of  part  of  the  furniture  at  Brockw^yville  on  the  16th  August.  The 
plaintiffs  then  called  H.  M.  Sweet,  the  plaintiff's  agent,  by  whom  the  contract 
was  originally  made  on  part  of  the  plaintiffs.  He  stated  that  he  had  called 
upon  Mr.  Temple,  the  secretary  of  the  board,  on  26th  August,  1885,  for  the 
purpose  of  making  a  settlement;  that  he  demanded  the  school  orders  provided 
for  in  the  contract,  but  Mr.  Temple,  admitting  that  the  desks  had  been  deliv- 
ered at  Brock  way  ville,  said  the  board  would  not  receive  them;  that  the  board 
had  rescinded  the  contract;  that  it  was  not  worth  while  for  Sweet  to  see  any 
of  the  other  directors,  as  tliey  did  not  intend  to,  and  would  not,  accept  the 
goods,  and  the  school  orders  would  not  be  delivered..  The  plaintiff*  having 
v.l6A.no.l4-56 
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made  out  what  It  thought  to  be  s^  prima  facie  case,  rested.  -Thereupon  the 
court  eptered  a  compulsory  nonsuit,  and  subsequently  refused  to  take  it  off. 
This  is  the  error  assigned. 

It  is  contended,  on  part  of  the  defendants— ^^tr«^,  that  there  wasT  not  suf- 
ficient evidence  to  justify  a  jury  in  inferring  the  fact  of  a  delivery  of  the 
goods  in  accordance  vrith  the  contract;  second,  that  there  was  no  evidence  of 
Sweet^s  authority  to  demand  a  settlement,  or  to  receive  payment,  if  there  had 
been  a  delivery;  and,  third,  that,  if  he  had  such  authority,  the  demand  should 
have  been  made  of  the  board,  and  not  of  the  secretary.  This  contention  on 
part  of  the  defendants  cannot  be  sustained.  Mr.  Temple  wjis  not  only  the 
secretary  of  the  school  board;  he  was  the  person  to  whom,  by  the  terms  of  the 
agreement,  the  furniture  was  to  be  shipped  and  delivered.  His  acts  and  dec- 
larations, with  respect  to  the  delivery,  were,  therefore,  the  acts  and  declarations 
of  the  board ;  for  in  this  he  represented  the  board.  Whenever  an  agent  performs 
an  act  representing  his  principal,  what  he  does  or  says  in  respect  of  the  act  while 
it  is  in  progress  is  so  far  part  of  the  res  gestcs  as  to  be  subsequently  admissible 
in  evidence  on  behalf  of  either  party;  and,  whenever  the  agent's  acts  are  ad- 
missible, then  his  declarations  explanatory  of  these  acts  are  also  admissible. 
It  is  not  necessary  that  he  himself  be  called  to  prove  them.  2  Whart.  Ev.  8 1173; 
1  Greenl. Ev.  §  113;  Hanay  v. Stewart,^  Watts, 487;  Reed  v. Dick, 8 Watts, 
479.  When  confronted  by  the  plaintiffs*  agent,  Temple  refused  to  accept  the 
furniture,  and  what  he  said  and  did  at  the  time  of  the  refusal  was  part  of  the 
res  gestcd;  they  were  acts  and  declarations  in  the  course  of  the  business  spe- 
cially intrusted  to  him,  and  as  such  were  evidence  against  his  principals.  His 
declarations  were  admissible,  not  so  much,  perhaps,  for  what  he  said  as  what 
he  did.  What  he  said  shed  light  upon  what  he  did,  and  we  are  thus  enabled 
to  scrutinize  his  acts  according  to  his  real  intention.  From  what  he  said  we 
know  that  the  refusal  to  accept  the  goods  was  nx)t  because  a  part  only  had 
been  delivered,  for  he  admitted  the  delivery  at  Brockwayville.  He  made  no 
objection  on  that  account.  This  was  not  the  admission  of  a  past  occurrence; 
it  was  the  statement  of  an  existing  fact,  viz.,  that  the  desks  were  there  in 
Brockwayville,  but  the  board,  through  him,  refused  to  accept  them.  Nor  was 
the  refusal  to  settle  with  Sweet  because  of  any  want  of  authority  in  him  from 
the  Sidney  School  Furniture  Company.  The  reason  assigned  was  that  the 
contract  was  rescinded,  and  the  goods,  upon  that  ground,  would  not  be  ac- 
cepted. Under  such  circumstances,  it  was  not  necessary  for  Sweet  to  exhibit 
his  authoritv,  If  on  constat,  if  the  board  had  been  willing  to  close  the  matter, 
that  his  authority  would  not  have  appeared.  Nor  was  it  required  of  the  plain- 
tiffs that  the  demand  for  settlement  should  be  made  upon  the  board  of  school 
directors,  as  such;  for  it  was  not  in  the  plaintiffs'  power  to  convene  the  board, 
and  they  were  certainly  not  bound  to  await  the  convenience  or  willingness  of 
the  school  directors  to  as'-^mble  for  this  purpose.  Especially  was  this  so  if  the 
board  had  already  declined  to  accept  the  goods,  and  refused  to  pay  the  price. 
It  is  certainly  true,  as  stated  in  the  opinion  of  the  learned  judge  of  the  court 
below,  that  the  old  scintilla  doctrine  has  been  long  since  exploded.  The  more 
reasonable  rule  is  now,  as  stated  by  Mr.  Justice  Sharswood,  in  Express  Co,  v. 
Wile,  64  Pa.  St.  201,  that,  where  there  is  any  evidence  which  alone  would 
justify  an  inference  of  a  disputed  fact,  it  must  go  to  the  jury.  There  is  in 
every  case  triable  by  jury  a  preliminary  question  of  law  for  the  court,  whether 
or  not  there  is  any  evidence  from  which  the  fact  sought  to  be  proved  may  be 
fairly  inferred.  If  there  is,  that  is  sufficient  to  send  the  case  to  the  jury,  no 
matter  how  strong  may  be  the  proofs  to  the  contrary.  It  is  unnecessary  to 
cite  authorities  in  suppoil  of  a  principle  so  plain.  This  is  the  doctrine  now 
generally  recognized,  not  only  in  the  courts  of  this  and  the  sister  states,  but  also 
in  the  federal  and  English  courts.  In  determining  the  sufficiency  of  the  evi- 
dence, the  court  must,  of  course,  take  it  as  true,  with  every  reasonable  infer- 
ence favorable  to  him  who  hus  the  burden  of  proof.    Blakeslee  v.  BcqtU  37 
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Leg.  Int.  474.  In  this  cade  the  exeoation  of  the  contract  was  admitted.  That 
it  was  authorized  hy  the  board  was  shown  by  their  minutes*  and  it  was  read 
An  evidence.  The  secretary  of  the  board,  to  whom  the  delivery  w:as  to  be  made, 
admitting  that  the  desks  were  delivered  at  the  place  agreed  upon,  asserted 
that  the  agreement  had  been  repudiated  by  the  board,  refused  to  receive  the 
goods,  and  to  pay  the  price.  Certainly  tliis  presented  a  case  for  the  jury. 
We  think  the  court  erred  in  not  taking  off  the  nonsuit.  The  judgment  is 
therefore  reversed*  and  a  i)enire  facias  de  novo  awarded. 


Appeal  of  Gansz. 
{Supreme  Court  of  PennayVDcmia.    October  29, 1888.) 

Vjekdob  astd  Venbbb— Motion  fob  Pbiob— Defectivb  Title. 

A  vendee  of  land,  title  to  which  was  found  defective,  retained  part  of  the  pur- 
chase price  under  an  agreement  that  it  was  to  be  paid  when  the  vendor  procured 
releases  of  the  outstandine  claims.  The  vendor  procured  part  of  the  releases, 
and  the  vendee  was  obliged  to  procure  the  remainder.  Held,  that  performance 
of  the  vendor's  entire  contract  was  not  a  prerequisite  to  his  recovery^  but  that  he 
might  recover  the  excess  remaining  In  the  hands  of  the  vendee  after  purchasing  the 
outstanding  claims. 

Appeal  from  orphans'  court,  Butler  county;  Aaron  L.  Hazen,  Judge. 

Lewis  Gansz,  Jr.,  administrator  of  the  estate  of  Lewis  Gansz,  Sr.,  filed  his 
final  distribution  account,  and  exceptions  thereto  were  filed  by  Archibald 
Blakeley.  The  matter  was  referred  to  an  auditor,  who  reported  as  follows: 
''The  leading  facts  in  this  case  are  as  follows:  On  the  4th  day  of  June, 
1866,  Archibild  Blakeley  niade  sale  of  a  farm  in  Jackson  township,  Butler 
county,  to  Samuel  Marshall  and  Lewis  Gansz  for  the  consideration  price  of 
five  thousand  dollars.  The  deed  is  dated  and  acknowledged  on  the  4th  day 
of  June,  1866,  and  is  a  general  warranty  deed,  properly  executed  by  Blakeley 
and  wife.  The  amount  of  land  conveyed  by  said  deed  to  Marshall  and  Gansz 
is  one  hundred  and  sixty-seven  acres  and  fourteen  perches.  At  the  time 
Blakeley  cqnveyed  the  land  it  appears  that  he  had  good  title  for  only  nine- 
teniihs  of  said  tract.  The  remaining  one-tenth  was  outstanding,  being  owned 
by  the  heirs  of  Ellen  Rosebaugh,  deceased,  who  was  one  of  the  heirs  of  John 
Dunn,  deceased.  There  were  eight  of  these  Kosebaugh  heirs.  Afterwards, 
on  the  14th  day  of  June,  1866,  the  following  instrumetit  of  writing  was 
drawn  up  and  given  to  Archibald  Blakeley,  the  vendor  of  the  above  land: 

"  *  We,  Samuel  Marshall  and  Lewis  Gansz,  are  to  pay  to  Archibald  Blakeley, 
Esq.,  the  sum  of  four  hundred  and  ninety  dollars,  with  interest  from  this 
date,  on  his  procuring  and  delivering  to  us  releases  from  the  heirs  of  Eleanor 
Kosebaugh,  deceased,  for  the  undivided  one'tenth  part  of  the  farm  in  Jackson 
townshij),  Butler  county,  which  we  bought  from  said  Blakeley,  of  which  farm 
John  Dunn  died  seized.  From  this  note  is  to  be  deducted  the  fees  of  the  sur- 
veyor to  survey  the  land.  And  the  amount  of  the  note  or  obligation  is  to  be 
increased  or  diminished  whatever  amount  said  farm  may  exceed  or  fall  short 
of  one  hundred  and  seventy-five  acres,  neat  measure;  estimating  said  excess 
or  deficiency  at  twenty-eight  dollars  per  acre. 

*'•;  Witness  pur  hands  and  seals,  June  14,  1866. 

"•Samuel  Marshall.    [Seal.] 
"•Lewis  Gansz.  [Seal.] 

**•  Sealed  and  delivered  in  presence  of  J.  B&edin.' 

"This  instrument  was  propeiiy  executed,  stamped,  etc.  On  the  back  of 
said  instrument  of  writing  is  made  the  following  indorsment: 

"•1867,  Oct.  2nd,  a  credit  given  herein  s^  of  date  of  note  for  ten  dollars, 
surveyor's  fee  paid,  and  for  twenty-eight  dollars  deficiency  in  survey  of  land; 
also  this  day,  cashi  fifty  dollars.  Aschibald  Blakelby*^* 

"Also  the  following  indorsement: 
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***  We  acknowledge  to  have  received  from  said  Archibald  Blakelej  releases 
from  George  Bosebaugh  and  wife,  Mary  Hays,  Samuel  Balton  and  Nancy,  his 
wife,  and  Samuel  Meyers  and  Sarah,  his  wife,  to  said  Archibald  Blalceley ;  leav- 
ing one-fifth  of  the  said  one-tenth  not  yet  released. 

"•Oct.  2nd,  1867.  SamxTel  Maiwhall.* 

'*The  words  *  one-fifth  *  is  evidently  a  mistake.  It  should  read  *  one-half  of 
the  said  one-tenth  not  yet  released.' 

'*  It  appears  from  the  above  indorsement  that  Blakeley  had  procured  the  out- 
standing title  from  four  of  the  Rosebaugh  heirs.  There  were  eight  heirs;  the 
interests  of  the  other  four  heirs  Blakeley  never  procured.  The  rest  of  the  title 
that  remained  outstanding  was  purchased  finally  by  Marshall  and  Gansz  them- 
selves, the  vendees  of  the  above  land,  on  the  28th  day  of  June,  1878.  Por  this 
they  paid  the  remaining  heirs  of  Eleanor  Bosebaugh  four  hundred  dollars, 
and  deed  was  made  by  them  to  Marshall  and  Gansz  for  their  interest.  This 
purchase  peilected  the  title  in  Marshall  and  Gansz  in  the  land.  On  the  9th 
day  of  March,  1887,  Lewis  Gansz,  Jr.,  administrator  of  Lewis  Gansz.  de- 
ceaseii,  filed  his  final  and  distribution  account  in  the  orphans'  court  of  Butler 
county.  On  the  18th  day  of  March,  1887,  Archibald  Blakeley  filed  exceptions 
to  the  confirmation  of  said  account,  claiming  money  due  and  owing  him  on 
the  instrument  of  writing  above  recited. 

'*The  instrument  of  writing  or  agreement  upon  which  this  claim  against 
the  estate  of  Lewis  Gansz  is  made,  it  being  entered  into  after  the  date  of  the 
deed,  is  a  subsequent  writing,  and  must  form  the  basis  from  which  the  auditor 
is  to  draw  his  conclusions.  It  provides  that  the  sum  for  which  it  is  drawn 
may  be  increased  or  diminished  as  the  survey  of  the  land  may  determine.  If 
said  survey  makes  more  than  one  hundred  and  seventy-five  acres,  said  amount . 
is  to  be  increased  twenty-eight  dollars  per  acre  for  every  acre  the  tract  of  land 
contains  over  one  hundred  and  seventy-five  acres;  if  there  is  less  than  one 
hundred  and  seventy*five  acres  in  said  tract,  the  amount  is  to  be  decreased 
twenty-eight  dollars  per  acre  for  every  acre  of  deficiency.  There  is  no  evi- 
dence before  the  auditor  of  what  the  land  contains  other  than  is  shown  by  the 
deed  and  the  instrument  of  writing  above  recited.  There  were  no  surveyors 
called  by  either  party  to  prove  the  contents  of  said  land.  On  the  back  of  the 
instrument  of  writing  above  recited  was  made  the  following  indorsement, 
to- wit: 

"  •  1867,  Oct.  2nd,  a  credit  given  herein  as  of  date  of  note  for  ten  dollars, 
surveyor's  fee  paid,  and  twenty-eight  dollars  deficiency  in  survey  of  land; 
also  this  day,  cash,  fifty  dollars. 

"•J38.00.  AncHiBALD  Blakeley. 

•••$50.00.' 

••This  indorsement  is  in  the  handwriting  of  Judge  Bredin,  attorney  for 
Marshall  and  Gansz,  and  the  signature  is  in  the  handwriting  of  Archibald 
Blakeley.  This  is  all  the  evidence  before  the  auditor  as  to  the  amount  of  de- 
ficiency in  said  land.  While  it  is  not  conclusive  as  to  the  whole  amount  of 
deficiency,  it  is  the  only  evidence  of  deficiency;  and,  had  there  been  a  greater 
deficiency,  it  should  have  been  shown  by  the  accountant  in  this  case.  The  in- 
ference or  presumption  is  that  the  land  contained  but  one  acre  less  than  one 
hundred  and  seventy-five  acres,  or,  in  other  words,  the  land  contained  one 
hundred  and  seventy  four  acres.  It  is  a  fact  th^t  the  deed  only  conveys  one 
hundred  and  sixty-seven  acres  and  fourteen  perches;  but,  this  instrument  of 
writing  having  been  given  subsequently  to  the  deed,  the  deed  would  not  be  a 
basis  from  which  to  compute  a  reduction,  and  therefore  does  not  enter  into 
the  question.  The  auditor  therefore  finds  that  said  land  contained  one  hun- 
dred and  seventy-four  acres,  in  the  absence  of  proof  showing  a  further  de- 
ficiency. 

"^The  main  position  taken  by  the  accountant  in  regard  to  this  instrument 
of  writing  is  that  it  is  an  entire  contract,  and  that,  unless  Blakeley  fully  corn- 
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plies  with  its  terms  by  procuring  the  releases  named  therein,  he  cannot  re^ 
cover.  Blakeley  obtained  releases  for  one-half  the  outstanding  title.  The 
other  half  he  never  procured,  and  therefore  he  is  not  entitl^  to  recover 
on  the  instrument  of  writing.  The  accountant  cites,  in  support  of  this  posi- 
tion, the  following  cases:  Shaw  v.  Turnpike  Co.,  1  Pen.  &  W.  454;  Martin 
V.  Schoenberger,  8  Watts  &  8.  367.  The  auditor  is  of  the  opinion  that  the 
above-cited  cases  are  not  in  point.  This  is  an  agreement  concerning  real  es- 
tate. Marshall  and  Gansz  had  a  right  to  perfect  their  title  themselves  at  any 
time  on  the  failure  of  Blakeley  to  do  so.  They  had  four  hundred  and  ninety 
dollars,  the  balance  of  the  purchase  money,  in  their  hands.  They  had  a  right 
to  use  all  or  so  much  of  said  money  as  would  make  their  title  in  the  land  good, 
and,  if  the  costs  of  making  good  title  were  less  than  the  balance  of  purchase 
money  retained  by  them,  they  should  have  a  credit  on  said  balance  of  the 
amount  expended,  but  no  more.  Had  the  vendees,  Marshall  and  Gansz,  never 
got  all  the  outstanding  title,  Blakeley  could  not  then  recover  anything  on  this 
contract;  but  Marshall  and  Gansz  now,  having  title  perfect  in  them  by  reason 
of  said  purchase,  are  in  the  same  position  that  Blakeley  would  have  placed 
them  in  had  he  procured  the  title  himself.  Marshall  and  Gansz  are  entitled 
to  a  credit  of  four  hundred  dollars  on  balance  of  purchase  money  coming  to 
Blakeley,  the  amount  they  paid  to  pei*fect  their  title,  and  Blakeley  should  re- 
ceive the  balance  left  after  deducting  four  hundred  dollars.  The  vendee  may 
defalk  theamount  paid  by  him  for  existing  incumbrances.  Tod  v.  Gallagher, 
16  Serg.  &  R.  261;  Poke  v.  Kelley,  18  Serg.  &  K  165.  In  an  action  on  a 
bond  given  for  the  purchase  money  of  real  estate  •  *  *  it  is  competent 
for  the  plaintiff  to  prove  that  the  defendants  have  purchased  the  outstanding 
title,  and  have  thereby  gained  a  complete  title  to  the  premises.  He  is  entitled 
to  recover  on  the  bond,  making  an  allowance  to  the  defendants  for  the  price 
paid  for  the  outstanding  titles  with  interest  and  expenses.  Kinlep  v  Crane^ 
34  Pa.  St.  146.  Your  auditor  finds  that  the  balance  on  this  claim  of  Archi« 
bald  Blakeley,  after  deducting  the  credits  of  surveyor's  fee,  ten  dollars;  defi- 
ciency In  survey,  twenty-eight  dollars;  and  four  hundred  dollars  p^d  by  Gansz 
and  Marohall  for  outstanding  title, — ^that  the  remainder  thereof  should  be  paid 
out  of  the  estate  of  Lewis  Gansz,  deceased,  and  therefore  deducts  the  amount 
due  Blakeley  from  the  totaJ  amount  as  shown  by  said  account  for  distribu- 
tion, and  restates  the  remainder  of  said  estate  and  distribution  account,''  so 
so  as  to  show  a  balance  of  $491.05  due  to  said  Archibald  Blakeley. 

The  court  confirmed  the  findings  of  fact  and  conclusions  of  law  of  the  au- 
ditor, except  in  his  imposition  of  the  costs  of  the  audit  on  decedent's  estate, 
which  it  was  deemed  should  be  borne  by  exceptant.  From  the  decree  the  ad- 
ministrator brings  this  appeal,  assigning  for  error  that  the  court  erred  in  its 
construction  of  the  obligation  of  Samuel  Marshall,  and  Lewis  Gansz,  Sr.,  to 
Archibald  Blakeley^  and  in  confirming  the  auditor's  report. 

K.  Marshall  and  Lev.  McQuistionf  for  appellant.    22«  P.  Scott,  for  appellee. 

Per  Curiam.  We  concur  in  the  report  of  the  court  below,  since  an  ex- 
amination of  the  case  satisfies  us  that  it  is  correct.  The  decree  is  affirmed, 
and  appeal  dismissed,  at  costis  ol  appellant. 


(U2  Pa.  St.  579) 

Baltimore  &  Ohio  Emflotbs'  Relief  Ass'n  o.  Post. 

iSwpreme  Court  of  Pennsylvania*    October  29, 1888.) 

1.  iNsnsAircB— Mutual  Bbnefit— Actions—Evidence— Decla.ration  ov  Agents. 

The  pay-master  of  a  railroad  company^  who  has  nothing  to  do  with  making  out  the 

E  ay  •roll,  is  a  servant,  and  not  an  a^ent,  and  has  no  authority  to  deduct  dues  owed 
y  an  employe  to  an  employes*  relief  association,  though  its  constitution  and  by- 
luws  authorize  the  company  to  do  so ;  and  his  declarations  that  the  deduction  had 
been  made  are  inadmissible  in  an  action  against  the  relief  association.    Though 
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the  pay-master  had  authority  from  the  company^  his  declarations  are  inadmissible, 
without  a  previous  showing  that  it  had  been  omcially  notified  that  the  employe  was 
a  member  of  the  association. 

2.  Bams. 

Instructions  that  a  deduction  of  the  dues  by  the  railroad  company  was  an  accept- 
ance of  the  employe's  application  to  become  Ji  member  of  the  association,  and  con- 
stituted a  contract  with  him,  were  erroneous,  as  the  company  acted  without  au- 
thority. 

8.  Samb— Pboof  of  Mbmbbrship— Bvibbnob. 

The  action  being  by  the  employe  to  recoTerbeneflts  from  the  association  as  a  mem- 
ber, the  evidence  of  defendant's  medical  examiner,  that  plaintiff  had  never  been  ex- 
amined as  required  by  the  rules,  was  admissible. 

4.  Bame— Evidence— MoBTALiTT  Tables. 

The  weekly  benefits  accruing  on  account  of  plaintiff's  inability  to  labor  being  the 
cause  of  action,  admission  of  the  mortality  tables  was  error. 

5.  Same— Regulations  ov  Compant^Evidbnce. 

Receipts  of  plaintiff  for  benefits  as  a  former  member  of  the  association  are  inad- 
missible for  the  purpose  of  showing  its  rules  and  regulations. 

6.  Bame— Benefits  Accruing  After  Suit  Brought. 

Plaintiff  cannot  recover  for  benefits  accruing  after  the  commencement  ot  his  ac- 
tion. 

7.  Same— Mbasubb  of  Damaobs. 

The  measure  of  damages  is  not  such  amount  as  the  iurors'  consciences  may  ap- 
prove as  just,  but  the  amount  provided  for  such  a  case  by  the  charter  and  by-laws 
of  the  association. 

8.  Same— Total  Inability  to  Labor. 

The  object  of  the  association  being  to  relieve  its  members  while  they  are  unable 
to  work  by  reason  of  sickness  or  injury,  total  inability  to  labor,  provided  for  by  the 
constitution,  does  not  mean  inability  to  labor  at  the  same  occupation,  but  if  the 
member  is  able  to  work  at  other  employments  the  benefits  do  not  accrue. 

Error  to  court  of  common  pleas,  Washington  county. 

Action  by  William  B.  Post  against  the  Baltimore  &  Ohio  Employes'  Be- 
lief Association,  to.  recover  benefits  as  a  member  thereof  by  reason  of  an  in- 
ability  to  Inbor,  caused  by  injuries  received  in  the  employ  of  t))e  Baltimore  & 
Ohio  Haiiroad  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
The  specifications  of  error  were  as  follows:  First,  for  the  admission  of  the 
declarations  of  the  pay-master  of  the  Baltimore  So  Ohio  Railroad  that  plain- 
tifE*s  dues  as  a  member  of  defendant  had  been  deducted  from  his  wages;  sec- 
ond  and  third,  for  instructions  that  the  deduction  of  these  dues  by  the  rail- 
road company  was  an  acceptance  of  plaintiff's  application,  and  constituted  a 
contract  with  plaintiff  as  a  member;  fourth  and  Jifth,  for  the  exclusicm  of 
evidence  of  defendant's  medical  examiner;  sixths  for  the  admission  of  the 
mortality  tables;  seventh,  for  refusipg  to  Instruct  that  plaintiff  could  not  re- 
cover for  benefits  accruing  after  commencement  of  the  action;  eighth  and 
eleventh,  for  construing  the  total  inability  to  labor,  required  by  the  constitu- 
tion to  entitle  members  to  benefits,  to  mean  merely  inability  to  labor  in  the 
same  employment;  ninth  and  te7ith,  for  instructions  a?  to  the  measure  of 
damages;  twelfth,  for  exclusion  of  .an  offer  to  show  tbe  rules  and  regulations 
of  defendant  by  receipts  of  plaintiff  for  benefits  as  a  former  member. 

A,  W,  &  M,  C  Acheson,  for  plaintiff  in  error,  Hp  M.  Dougan,  for  defend- 
ant in  erroj . 

Paxson,  J.  The  plaintiff  below  was  in  th6  employ  of  the  Baltimore  & 
Ohio  Railroad  Company,  and  while  so  employed  received  a  personal  injury  by 
which  he  lost  his  left  arm,  and  thereby  was  prevented  from  performing  any 
manual  labor  for  a  number  of  weeks.  Th6  defendant  is  a  corporation  chai*- 
tered  by  the  state  of  Maryland.  In  its  act  of  incorporation  its  objects  are 
stated  to  be  "to  extend  relief  in  case  of  sickness,  injury,  old  age,  and  death, 
to  the  employes  of  tbe  Baltimore  &  Ohio  Railroad  Company,  and  their  famili^, 
and  also  to  the  employes  of  such  other  railroad  compiuiies  as  this  association 
may  permit  to  participate  in  its  benefits,  and  to  the  families  of  such  employes; 
to  receive  deposits  on  interest  from  said  emplo^^es  and  their  wives,  and  to  loan 
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their  money  at  lawful  rates  of  interest,  in  order  to  provide  them  with  or  to 
improve  homesteads,  and,  generally,  to  promote  their  welfare,"  The  mem- 
bers of  the  association  are  divided  into  several  classes,  and  graded  as  respects 
their  benefits.  The  details  are  not  important.  The  plaintiff  claimed  that  he 
was  a  member  of  the  defendant  company  at  the  time  he  was  injured,  and  en- 
titled to  the  benefits  provided  by  its  charter  and  by-laws.  The  defendant  de- 
nies that  he  was  a  member,  and  that  he  had  ever  paid  anything  in  the  way  of 
dues  or  assessments.  The  plaintiff  then  brought  this  action  of  aasumpait  to 
recover  "the  amounts  of  the  benefits  to  which  he  became  entitled  upon  the 
payment  of  the  assessment  as  aforesaid,"  It  will  thus  be  seen  that  the  mat- 
ter of  his  membership  was  a  vital  question  in  the  plaintiff's  case.  The  by- 
laws provide  that  "employes  are  entitled  to  the  benefits  of  the  association 
only  from  the  date  of  perfecting  their  application  for  membership."  Upon 
the  trial  below  the  plaintiff  produced  no  certificate  of  membership,  nor  any 
written  evidence  of  any  kind  showing  that  he  was  a  member  of  the  associa- 
tion. He  testified  that  he  had  signed  an  application  to  be  admitted  as  a 
member,  but  he  had  never  been  notified  of  his  admission;  nor  had  he  ever  been 
examined  by  the  company's  physician,  or  taken  any  of  the  steps  required  by 
the  rules  regarding  admission.  He  further  testified,  under  objection,  that 
when  he  came  to  receive  his  monthly  pay  for  January,  1888,  the  pay-master 
of  the  railroad  company  informed  him  that  his  dues  to  the  defendant  com- 
pany had  been  deducted.  Samuel  Mackey,  a  witness  for  plaintiff,  also  testi- 
fied that  he  was  present,  and  heard  the  above  statement  by  the  pay-master. 
This  was  all  the  evidence  in  the  case  to  show  that  plaintiff  was  a  member  of 
the  company,  and  upon  this  he  was  allowed  to  recover  and  hold  a  verdict  for 
^.541. 

The  admission  of  the  declarations  of  the  pay-master  form  the  subject  of 
the  first  assignment  of  error.  I  quote  the  language  of  the  assignment:  "The 
court  erred  in  overruling  the  defendant's  objection  to  and  admitting  the  fol- 
lowing offer  of  evidence  made  by  tlie  plaintiff  below:  (William  B.  Post,  the 
plaintiff,  on  the  stand.  Witness  had  just  stated  that  when  he  was  paid  his 
wages  for  January,  1883,  by  the  pay-master  of  the  Baltimore  &Ohio  Railroad 
Company,  there  was  a  shortage  in  the  amount  received  by  him.)  *  Did  you 
ask  for  an  explanation  at  the  time  that  this  payment  was  miide  to  you  V  The 
purpose  is  to  show  that,  at  tlie  time  the  plaintiff  was  paid  his  wages  for  the 
month  of  January,  1883,  there  was  deducted  from  those  wages  an  amount  of 
money  which  the  pay-master  said  was  deducted  by  reason  of  the  plaintiff's 
membership  in  the  defendant  association.  This  was  objected  to,  the  objec- 
tion was  overruled,  and  a  bill  sealed.  The  witness  then  proceeded:  ^Ques- 
tion, What  explanation  was  given,  if  any?  Answer.  The  pay-master  told 
me  that  the  reason  my  pay  was  short  was  because  the  insurance  money  was 
deducted  from  it.*"  This  declaration  was  received  and  allowed  to  go  to  the 
jury  as  proof  of  the  fact  of  plaintiff's  membership.  Moreover,  it  was  the  only 
proof  in  the  case.  I  may  observe  just  here,  in  passing,  that,  in  point  of  fact, 
there  was  no  deduction  from  his  wages  on  account  of  dues  to  the  association. 
If  the  fact  depended  on  oral  testimony,  I  would  not  state  it  in  this  positive 
manner.  The  pay-roll  itself  was  produced  upon  the  trial  in  the  court  below, 
and  shows  upon  its  face  that  no  such  reduction  had  been  made;  but  that,  on 
the  contrary,  it  arose  from  a  discrepancy  In  regard  to  time,--the  plaintiff 
claiming  he  had  made  more  time  than  the  company^s  time-book  showed. 
There  was  also  proof,  uncontradicted,  that  plaintiff's  application  had  never 
been  acted  upon,  and  that  he  had  never  been  admitted  to  membership.  The 
admission  of  the  pay-master's  declarations,  however,  must  be  considered,  in 
view  of  the  case  as  it  stood  at  the  time  they  were  offered. 

There  was  no  proof  produced  by  the  plaintiff  at  any  stage  of  the  cause  that 
the  pay-master  had  any  authority  to  make  such  a  declaration,  or  that  he  was 
authorized  to  make  any  deduction  from  plaintiff's  wages  on  account  of  dues 
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to  the  defendant  company,  or  that  he  was  an  agent*  ofiScer,  or  even  a  servant 
of  the  company.  He  was  merely  the  servant  of  the  Baltimore  &  Ohio  Rail- 
road Company,  another  and  distinct  corporation.  The  latter  company  has  no 
power  to  admit  a  man  to  membership  in  the  defendant  corporation,  yet  wh^t 
the  railroad  company  could  not  do  one  of  its  employes  has  practically  done, 
and  that  by  a  mere  loose  declaration  which,  if  made  by  him,  he  had  no  au- 
thority to  make,  and  which  bound  no  one  but  himself.  Such  result  can  only 
come  from  an  error  somewhere.  That  it  has  its  source  In  the  erroneous  ad- 
mission of  the  pay-thaster's  declaration  is  very  plain  to  our  view.  It  is  true 
the  plaintiff  put  in  evidence,  subsequent  to  the  ruling  of  the  court  upon  this 
question,  the  constitution  and  by-laws  of  the  defendant  company.  It  is  there 
provided  that  "all  the  contributions  due  by  the  members  of  this  society  shall  be 
paid  in  advance,  by  being  deducted  from  the  monthly  wages  due  them  by  either 
of  the  companies  aforesaid,  and  every  person  signing  these  rules  hereby  as- 
sents to  such  reduction."  From  this  it  was  argued  that  the  railroad  company 
had  the  right  to  deduct  the  dues  from  the  plaintiff ^s  wages;  tlkat  the  pay-mas- 
ter was  the  company's  agent  for  that  purpose;  and  that  his  declarations  while 
in  the  performance  of  that  duty  were  competent  evidence  of  the  fact  of  such 
deduction.  The  whole  of  this  proposition  is  unsound.  In  the  first  place,  the 
railroad  company  could  only  deduct  dues  from  members.  This  could  only  be 
done  after  being  officially  notified  by  defendant  company  that  the  employe  had 
been  admitted  to  membership.  Without  such  notice,  a  deduction  of  dues  from 
one  of  its  employes  would  have  been  merely  an  unlawful  act,  which  would 
bind  no  one  but  itself.  In  the  second  place,  the  fact,  if  it  be  so,  that  the  rail- 
road company  was  the  agent  of  the  defendant  company  to  collect  the  dues 
from  the  employes  of  the  former,  does  not  constitute  the  pay-master  its  agent 
for  any  purpose,  much  less  to  bind  it  by  his  declarations.  Ck)nsidering,  for 
the  sake  of  the  argument,  that  he  was  an  agent  of  the  railroad  company,  and 
that  his  declarations  might  bind  his  employer,  it  by  no  me^ms  follows  that 
they  would  bind  another  corporation  which  had  never  employed  him,  proba- 
bly did  not  know  of  his  existence.  But  the  declarations  in  question  would 
not  have  bound  the  railroad  company,  for  the  reason  that  lie  had  no  authority 
to  make  them,  nor  were  they  properly  in  the  course  of  his  employment.  No 
more  dangerous  kind  of  evidence  exists  tlian  this,  and  no  case  could  more  fully 
illustrate  its  danger  than  the  one  in  hand. 

The  uncontradicted  evidence  showed  that  the  pay-master  had  nothing  to  do 
with  deductions  for  dues;  that  he  did  not  tiandle  the  amount  of  such  deduc- 
tions,— the  money  therefore  did  not  pass  through  his  hands;  that  whatever 
deductions  were  made  from  the  pay-rolls  were  made  by  other  officers;  that  he 
had  nothing  to  do  with  the  data  from  which  the  pay-roll  was  made  up,  or  the 
method  of  reaching  that  result;  that  when  the  pay-rolls  were  made  up  by  the 
proper  officers,  and  sent  to  him,  his  duty,  and  his  only  duty,  was  to  pay  the 
men  the  balance  due  them,  bo  that  the  declaration  of  this  pay-master  was  as 
to  what  some  one  else  had  done  at  some  other  time,  and  some  other  place.  As 
the  railroad  company  was  only  an  agent  for  a  speci  tic  purpose,  it  could  not  bind 
its  principal,  the  defendant  company,  by  an  act  dope  witbout  the  scope  of  its 
authority.  Its  authority  only  extends  to  the  single  act  of  collecting  dues 
from  the  members  of  the  association.  If  it  collected  dues  from  a  stranger 
without  any  notification  from  the  association  that  he  was  a  member,  it  might 
bind  itself;  but  it  could  not  tliereby  bind  the  association,  force  upon  it  a  mem- 
ber which  it  had  not  accepted,  and  render  it  liable  to  him  for  benefits.  Au- 
thority must  be  shown  to  make  the  collection,  or  a  subsequent  ratification  of 
the  unauthorized  act.  Market  Co.  v.  Jackson,  102  Pa.  St,  269;  Kerns  v. 
Pifer,  4  Watts,  222;  Hackney  v.  Insurance  Co.,  4  Pa.  St.  185;  Heaneyv.  Ctd- 
bertson,  21  Pa.  St,  507;  Greene  v.  Insurance  Co.,  91  Pa.  St.  387.  Neither 
authority  nor  ratification  is  to  be  found  within  the  four  corners  of  the  record. 
An  agent^s  authority  cannot  be  shown  by  his  own  declarations.    Grim  v. 
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BonnMy  78  Pa.  €t.  152;  Whiting  v.  Lake,  91  Pa.  St.  349.  A  party  who  avails 
himself  of  the  act  of  an  agent  mast,  in  order  to  give  in  evidence  his  deelarar 
tions  to  chiu'ge  his  principal,  prove  the  authority  under  which  the  agent  acted; 
the  burden  of  proof  lies  on  him  to  establish  the  agency,  and  the  extent  of  it. 
Haysy.  Lynn,  7  Watts,  625;  Trust  Co.  v.  Shultg,S2  Pa.  St.  46.  But  the  pay- 
master was  not  even  the  agent  of  the  railroad  company.  He  was  a  mere 
servant.  Tlie  distinction  between  these  classes  of  employes  is  sometimes  lost 
sight  of,  and,  when  it  is,  injustice  is  likely  to  follow.  The  distinction  is  well 
stated  by  Dr.  Wharton  in  his  book  on  Evidence:  **  We  must  remember  that 
a  servant  moves  within  a  limited  orbit,  one  far  more  limited  than  that  of 
an  agent ;  and  that  consequently  the  admissions  of  a  servant  are  more  jeal- 
ously guarded  than  are  those  of  an  agent.  An  agent  is  authorized  to  exercise 
discretion.  When  a  servant  is  authorized  to  use  discretion  then  he  ceases  to 
be  a  servant,  and  becomes  an  agent.  Those  dealing  with  a  mere  servant, 
knowing  him  to  be  such,  know  that,  except  in  the  immediate  discharge  of  a 
mechanical  duty,  he  is  not  authori2ed  to  iSind  his  master  by  his  admissions. 
Henoe,  ordinarily,  a  master,  except  within  such  range,  is  not  so  bound."  2 
Whart.  Ev.  §  1182.  The  pay-master  in  this  case  was  clothed  with  no  discre- 
tion. He  was  a  mere  servant  to  perform  a  purely  ministerial  duty,  viz.,  to 
pay  the  men  the  amount  respectively  appearing  to  be  due  them  from  the  rail- 
road company  by  the  monthly  pay-rolls  sent  to  him  for  that  purpose.  He 
had  no  authority  to  withhold  any  portion,  for  any  purpose,  of  the  amount  des- 
ignated in  the  pay-roll.  Having  no  discretion,  no  duties  to  perform,  that 
were  not  ministerfal,  he  cannot  be  said  to  be  the  agent  of  the  company  in  any 
proper  sense.  He  was  an  employe,  and  with  certain  defined  duties,  just  as 
are  the  brakemen,  switch-tenders,  engineers,  Bremen,  and  the  thousands  of 
other  ^ployes  who  are  always  to  be  found  in  the  service  of  a  great  railroad 
company.  lk>  dignify  such  employments  by  the  name  of  ''agents"  would  not 
only  be  grotesque,  but  a  serious  innovation  in  the  law  as  it  has  always  been 
understood.  And  if  we  go  further,  and  hold  the  employe  responsible  for  all 
the  loose  declarations  of  this  army  of  servants,  it  is  not  difficult  to  see  endless 
confusion  and  injustice  as  the  result.  In  Fairlie  v.  Hastings,  10  Yes.  126, 
it  Wiis  said  by  Sir  William  Grant,  in  discussing  this  subject:  "An  agent 
may  undoubtedly,  within  the  scope  of  his  authority,  bind  his  principal  by  his 
agreement,  and  in  many  cases  by  his  acts.  What  tlie  agent  has  said  may  be 
what  constituted  the  agreement  of  the  principal;  or  the  representations  or 
statements*  may  be  the  foundation  of,  or  the  inducement  to,  the  agreement. 
Therefore,  if  writing  is  not  necessary  by  law,  evidence  must  be  admitted  to 
prove  the  agent  did  make  the  statement  or  representation.  So,  with  regard 
to  acts  done,  the  words  with  which  these  acts  are  accompanied  frequently  tend 
to  determine  their  quality.  The  party,  therefore,  to  be  bound  by  the  act, 
must  be  affected  by  the  words.  But,  except  in  the  one  or  the  other  of  those 
ways,  I  do  not  know  how  what  is  said  by  an  agent  can  be  evidence  against 
his  principal.  The  mere  assertion  of  a  fact  cannot  amount  to  proof  of  it, 
though  it  may  have  some  relation  to  the  business  in  which  the  person  making 
that  assertion  was  employed  as  agent.  «  *  *  If  any  iact  material  to  the 
Interests  of  either  party  rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved 
by  his  testimony,  not  by  his  mere  assertion." 

In  the  case  in  hand  the  fact  to  be  proved  was  that  the  railroad  company 
had  deducted  plaintiff's  dues  from  his  January  pay.  No  attempt  to  prove 
this  in  a  l^itimate  way  was  made.  The  pay-master  was  a  competent  wit- 
ness, and,  if  he  had  knowledge  of  the  matter,  could  have  been  called  and 
sworn.  Instead  of  doing  so,  the  plaintiff  was  allowed  to  prove  his  declara- 
tions, not  as  to  anything  he  had  done,  but  what  some  other  person  had  done 
some  time  before*  The  danger  of  admitting  such  loose  declarations  is  shown 
by  the  fact  found  by  the  jury,  that  the  dues  had  been  deducted,  in  the  face  of 
clear,  uncontradicted  evidence. to  the  contrary.    What  an  agent  says  in  the 
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course  of  his  employment,  andwlthiti  his- authority,  iseYidenfiBiiigdinst  his 
employer,  because  it  thus  becomes  the  act  of  his  principal.  Thus  i£  A.  is  the 
agent  of  B.  to  make  a  contract  for  the  latter,  what  A.  says  in  regard  to  the 
contract,  as  the  time.it  is  being  made,  is  a  part  of  the  contract.  It  is  the 
equivalent  of  the  sayings  or  acknowledgments  of  the  principal.  They  may 
be  explanatory  of  the  agreement,  or  determine  the  quality  of  the  act  which 
they  accompany,  and  therefore  must  be  binding  on  the  principal,  as  the  act  or 
agreement  itself.  The  declarations  or  admissions  of  an  agent  ^n  such  cases 
are  admissible,  not  fpr  the  purpose  of  establishing  the  truth  of  the  facts  stated, 
but  as  representations  by  which  the  principal  is  as;m.uch  bound  as  if  he  made 
them  himself,  and  which  are  equally  binding,  whether  the  fact  be  true  or 
false,  (IPhil.  Ev.  73;  Hanay  y,  Stewart,  6  Watts,  487;).and  where  a  princi- 
pal is  bound  for  the  acts  or  declarations  of  his  agent,  it  is  generally  for  the 
reason  that  said  acta,  o<^  declarations  have  led  up  to^  or  been  the  inducements 
to,  or  explain,  or  qualify,  or  form  part  of,  some  contract,  or  have  caused  some 
act  to  be  done  upon  the  faith  thereof.  It  has  been  seen  that  the  declarations 
of  the  pay-master  related  to  a  past  occurrence  over  which  he  had  nocontroL 
In  Fatocett  v.  Bigley,  59  Pa.  St.  411,  the  defendant's  barges  broke  from  their 
moorings,  ran  into  the  plaintiff's  barges,  and  destroyed  one  of  them  and  its 
cargo.  Declarations  of  the  agent  of  the  defendant,  who  had  charge  of  his 
barges,  made  within  an  hour  after  the  accident,  could  not  be  given  in  evi- 
dence to  charge  the  defendant.  To  the  same  point  are  Railroad  Co,  v.  Books, 
67  Pa.  St.  339;  Fatton  v.  Minesinger,  25  Pa.  St.  393;  Bigleyy.  Williams, 
80  Pa.  St.  107.  Nor  is  the  declaration  of  an  existing  fact  by  an  agent  neces- 
sarily admissible.  It  depends  upon  its  circumstances  to  makeit.so.  It  must 
be  strictly  within  the  line  of  the  authority  of  the  agent.  Water  Co,  v.  Iron 
Co.,  84  Pa.  St.  279;  Fairlie  v.  Hastings,  supra.  We  need  not  pursue  this 
branch  of  the  case  further.  We  are  clearly  of  the  opinion  that  it  was  error 
to  admit  the  declarations  of  the  pay-master.  This  disposes  of  the  first  assign- 
ment of  error. 

The  second  and  third  are  also  sustained.  Aside  from  the  declarations  re- 
ferred to,  there  was  nothing  to  sustain  these  portions  of  the  charge  of  the 
learned  judge. 

We  think  the  evidence  of  Dr.  Doener  should  have  been  received.  See  fourth 
and  fifth  assignments.  He  was  the  medical  examiner  of  the  defendant  com- 
pany, and  the  evidence  was  offered  by  the  latter,  as  links  in  the  chain,  to 
show  that  plaintiff  had  never  become  a  member  of  the  association.  When 
such  loose  declarations  had  been  admitted  to  prove  his  membership,  surely  the 
defendant  company  had  the  right  to  show  that  he  had  never  been  examined  by 
the  medical  official,  as  required  by  the  rules,  and  that  he  had  never  been  ac- 
cepted as  a  member. 

It  was  also  error  to  admit  in  evidence  the  ** Combined  Experience  Mortality 
Tables,"  (sixth  assignment.)  The  plaintiff  was  suing  for  weekly  benefits, 
and  the  mortality  tables  had  nothing  to  do  with  the  case. 

We  also  sustain  the  seventh  assignment.  The  court  was  asked  to  instruct 
the  jury  that  "under  the  pleading  in  the  case  the  plaintiff^s  action  does  not 
cover  any  demand  for  any  benetits  accruing  subsequent  to  the  commencement 
of  the  suit."  This  was  refused.  The  action  was  in  assumpsit  for  the  beae- 
fits,  and  only  such  could  be  recovered  in  this  action  as  were  due  at  the  time 
the  writ  issued. 

In  this  connection  we  may  refer  to  the  question  of  the  measure  of  dam^;es^ 
The  learned  judge  charges  the  jury  that  "there  is  no  fixed  rule  by  which  dam- 
ages can  be  ascertained  in  a  case  of  this  kind.  You  will  carefully  consider 
this  question,  and  do  that  which  your  consciences  will  approve  of  aa  an  act  of 
justice  to  both  parties,  and  then  neither  will  ha vea right  to  complain.^  This 
was.  clearly  error,  as  it  left  the  jury  no  standard  save  their  own  consciences. 
Which  is  too  uncertain  for  practical  purposes.    As  the  plaintiff  sued  for  hia 


Digitized  by 


Google 


Pa.]:  ICOHNBT  V.  8CH(>OL-DI8TlilCT.  891 

benefits,  it  Is  cl«ir  the  measure  of  damages  would  be  the  .stipulated  sum  he 
was  entitled  to  under  the  charter  and  by-laws  of  the  company,  provided  his 
membership  was  established.  The  declaration  was  not  for  the  refusal  of  the 
company  to.  admit  bimto  membership,  but,  as  before  stated  ^  to  recover  his 
benefits  as  a  member^and  the  breabh  waa  a  mere  refusal  to  pay  them.  If 
this  verdict  is  allowed  to  stand,  I  see  nothing  to  prevent  a  recovery  for  bene« 
fits  accruing  subsequent  to  the  commencement  of  this  action. 

We  also  think  tlie  court  below  erred  in  its  construction  of  the  words  "total 
inability  to  labor,"  contained  in  the  constitution  and  by-laws.  This  was  a  re- 
lief association,  not  an  accident  insurance  company.  Its  object  was  to  relieve 
its  members  during  the  time  when  they  were  unable  to  work  by  reason  of  in- 
Jury  or  sickness.  Hence  if  a  member  was  injured  in  such  away  that  he 
coi)Id  no  longer  earn  a  livelihood  at  the  particular  labor  at  which  he  was  em- 
ployed at  the  titne  of  the  accident,  yet  was  capable  of  earning  as  much  or 
more  money  in  some  other  employment,  it  was  certainly  not  the  object  of  the 
association,  as  expressed  by  its  charter  and  by-laws,  that  he  should  remain 
idle  and  draw  benefits  all  his  life.  The  evidence  shows  that  the  plaintiff  was 
taken  back  into  the  employ  of  the  railroad  company  about  two  months  after 
his  injury,  and  was  so  retained  until  after  a  second  discharge, — the  first  of 
which  was,  according  to  his  own  testimony,  for  drunkenness,  and  the  second 
for  inattention  to  his  duties. 

The  twelfth  assignment  is  not  sustained.    Judgment  reversed. 


Commonwealth  v.  Sellers. 
(Supreme  Court  of  Pennsylvania,    October  29, 1888.) 

Iktoxicatino  Liquors — Sales  to  Minors — Defense — License. 

Act  Pa.  May  18, 1887,  prohibiting  the  sale  of  latoxicating  liquors  to  minors  and 
persons  of  intemperate  nabits,  operates  on  persons  to  whom  licenses  were  already 
grafted  under  the  liquor  law  of  May  8, 1854. 

Error  to  court  of  common  pleas,  Butier  county;  Aaron  L.  Hazen,  Judge. 

James  Sellers  was  indicted  for  selling  intoxicating  liquors  to  minors  and 
persons  of  intemperate  habits,  under  act  Pa.  May  13,  1887,  prohibiting  such 
sale;  and,  being  convicted  and  sentenced  to  imprisonment,  he  sued  out  a  writ 
of  habfios  corpus,  on  the  ground  that  he  was  licensed  to  sell  liquors  under  the 
liquor  law  of  May  8,  1854,  when  the  former  act  was  passed,  and  that  for  that 
reason  it  did  not  operate  upon  him.  The  writ  was  dismissed,  and  petitioner 
was  remanded  to  custody;  wliereupon  he  brings  error. 

Newtoti  Black  and  Lev.  McQuUtion,  for  plaintiff  in  error.  Chas.  A.  Mo 
Phenin  and  22.  P.  Scott,  for  defendant  in  error. 

Feb  Gubiam.    Writ  quashed. 

MOHNET  O.  SCQOOL-DlSTRIOT  OF  BeD  BANK  TP. 

{Supreme  Court  of  Pennayl/oania.    October  29, 1888.) 

Bbbob,  Whit  of— When  Lies— Auditors— Appeal  prom  Report. 

A  writ  of  error  does  not  lie  to  the  court  of  common  pleas  on  an  appeal  from  a 
township  auditors*  report  on  a  school-district  treasurer's  account. 

Error  to  court  of  cotnmon  pleas.  Clarion  county. 

Settlement  of  the  accounts  of  A.  T.  Mohney  as  treasurer  of  the  school-dis- 
trict of  Bed  Bank  township  by  the  township  auditors.  Appeal  by  D.  McKin- 
ley,  one  of  the  auditors,  as  a  tax-payer,  from  the  report,  allowing  an  item  of 
credit.  The  court  was  of  opinion  that  the  credit  was  erroneously  allowed,' 
and  that  McKinley's  appeal  did  not  open  the  account  as  to  Mohney;  where 
upon  he  brings  error. 
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J.  JZf  •  Wood,  for  plaintiff  in  error.    B*  J.  Beid  dk  8<ms^  for  defendant  in 
error, 

Feb  Cubiah.    As  a  writ  of  error  does  not  lie  to  the  court  below  on  Hfi  ap- 
peal from  an  auditors'  report^  we  order  the  writ  to  be  quashed. 


Abmstbokg  County  v.  Oveeseers  of  the  Poob  of  Kittankino  Bobhugh. 
(Supreme  Court  of  PennsyVoania^    October  «>,  1888.) 

Taxation— ExEMPnoN—pROPBRTT  or  Poor-District. 

The  property  of  a  poor-district  in  Pennsylvania  is  not  liable  to  taxation  for  county 
purposes,  it  heing  held  for  the  use  of  a  public  charity. 

Error  to  court  of  common  pleas,  Armstrong  county;  James  B.  Nbale, 
Judge. 

Action  by  the  county  of  Armstrong  against  the  overseers  of  the  poor  of  the 
borough  of  Kittanning,  for  taxes  assessed  on  defendant's  property.  Verdict 
and  judgment  for  defendant,  and  plaintiff  brings  error. 

John  F,  Whittvorth,  for  plaintiff  in  error.  McCain  dk  Leaaon^  for  defend- 
ant in  error, 

Peb  Cttbiam.  There  can  be  no  doubt  but  that  the  learned  Judge  of  the 
court  below  came  to  a  proper  conclusion  when  he  gave  judgment  in  favor  of 
the  defendant  in  the  case  now  in  hand.  The  only  remarkable  tiling  about  it 
is  that  the  county  commissioners  should  have  undertaken  to  tax  for  county 
purposes  the  property  of  the  Kittannlng  poor-district,  for,  if  the  statutory 
maintenance  of  the  poor  be  not  a  purely  public  charity,  the  definition  of  such 
a  charity  would  be  indeed  difficult.  But,  if  the  judicial  opinion  of  this  court 
be  required  in  support  of  the  learned  judge's  decision,  it  may  be  found  in  the 
case  of  Townahip  of  Cumru  v.  Directors  of  tAe  Poor,  112  Pa.  St.  264,  8  Atl. 
Bep.  578.    Tlie  judgment  is  affirmed. « 


Tatlob  v.  Hott.    Gelvin  o.  Same.    Davis  t^.  Same. 
(Supreme  Court  of  Pennsylvania.    October  29, 1888.) 

Judicial  Sales— Owner  Ukheard  from  for  Seven  Tears— Notice. 

Act  Fa.  April  18, 1858.  providing  that  the  orphans*  court  may  order  the  sale  of 
land  in  certain  cases,  among  which  is  that  of  an  owner  being  absent  and  unheard 
from  for  seven  years,  under  circumstances  from  which  the  law  presumes  his  death ; 
and  further  prescribing  that  all  parties  in  being,  having  any  interest  in  the  land, 
shall  have  notice,  either  personal  or  by  publication,— does  not  authorize  the  sale  of 
the  land  of  a  x>erson  who  has  been  so  absent  for  seven  years,  without  notice  of  any 
kind,  and  a  sale  so  made  conveys  no  title,  as  against  the  owner,  who  afterwards  re- 
turns. 

Error  to  court  of  common  pleas,  Mercer  county;  S.  S.  Mehabd,  Judge. 

Actions  of  ejectment  by  Maiy  Elizabeth  Hoyt  against  Priscilla  Taylor,  P. 
P.  Gelvin,  and  Andrew  Davis,  severally,  for  land  in  Mercer  county.  Ver- 
dicts and  judgments  for  plaintiff,  and  defendants  bring  error,  the  cases  being 
heard  together.  The  actions  all  involved  the  validity  of  the  sale  of  plaintiffs 
land,  made  under  a  decree  of  the  orphans'  court.  The  clause  of  the  act  of 
April  18, 1853,  (P.  L.  603,)  under  which  the  proceedings  to  sell  the  land  were 
instituted,  is  the  third  paragraph  of  section  2  of  the  act,  and  reads  as  follows : 
"Also,  whenever  the  owner  of  real  estate  may  have  been  absent  and  unheard 
from  for  seven  years,  under  those  circumstances  from  which  the  law  would 
presume  his  or  her  death." 

E,  P.  OUlespie  and  Stranahan  d  Bowser,  for  plaintiffs  in  error.  E,  J. 
Blandin  and  B,  Magaffln,  for  defendant  in  error. 


Digitized  by 


Google 


Pa.]  HENDERSON  9.  WALTHOUB.  898 

Per  Cubian.  The  fact  that  Mary  EUzabetb  Edgar  had  be^  absent  and 
unheard  of  for  more  than  seven  years  did  not  give  the  orphans'  court  power 
to  order  the  3ale  of  her  land.  Such  power  could  only  be  acquired  under  the 
act  of  1853,  and  that  act  confers  such  jurisdiction  under  certain  oondltiona 
only.  One  of  those  conditions  is  that  all  parties  in  being,  having  any  interest 
in  the  land  proposed  to  be  sold,  however  remote,  shall  have  notice,  and,  if 
personal  notice  cannot  be  had,  then  by  publication.  It  follows  that  the  or- 
phans* court  was  powerless  to  order  the  sale  under  which  the  plaintiiS  claims, 
and  its  action  in  the  premises  was  void.  The  constitutionality  of  the  act 
itself  can  be  sustained  only  on  the  legal  presumption,  much  older  than  the 
act,  tliat  one  who  has  been  absent  and  unheard  of  for  the  period  of  seven 
years  is  dead, — a  presumption  unwarranted  in  fact;  for  by  the  life-tables,  as 
to  persons  under  30  years  of  age,  the  presumption  is  the  very  contrary;  un- 
less, indeed,  one's  absence  from,  and  want  of  communication  with,  his  for- 
mer place  of  abode,  may  be  supposed  to  shorten  his  life.  But  we  desire  not 
to  Impugn  the  validity  of  the  act,  but  only  to  show  that  of  necessity  it  must 
be  strictly  construed,  and  that  a  living  person  can  be  deprived  of  the  enjoy- 
ment of  his  or  her  property  only  under  a  strict  compliance  with  its  terms  and 
conditions.  They  have,  in  this  case,  not  been  complied  with ;  and  we  must 
therefor  concur  in  the  opinion  of  the  court  below,  and  afSrm  its  Judgments. 
The  judgments  in  the  above-stated  cases  are  severally  affirmed* 


Henderson  et  aL  v.  Walthoub  et  oL 

{Supreme  Court  of  PennayVoania,    October  29, 188S.) 

Wills— Construction— Fee-Simple— Shetxet' s  Case. 

A  devise  of  land  to  **  J.  and  to  his  heirs  during  his  natural  life,  and  to  him  and 
to  his  heirs  forever  after  his  decease, "  vests  J.  with  the  fee-simple  under  the  ^rule 
in  5/i«liei/'«  Cow. " 

Error  to  court  of  common  pleas,  Westmoreland  county;  James  A.  Hunteb* 
Judge. 

Ejectment  by  Greorge  S.  Henderson,  James  A.  Henderson,  and  John  D. 
Henderson,  for  land  in  Westmoreland  county,  against  John  Waltliour,  Amos 
Eisamen,  George  Buzzard,  Catharine  Miller,  and  Eliza  A.  Simpson. 

The  charge  of  the  court  was  as  follows .  "The  facts  in  this  case  are  with- 
out much  difficulty.  The  land  in  dispute  originally  belonged  to  Hugh  Hen- 
derson, who  died,  testate,  in  March,  1848.  .  His  will  is  dated  the  31st  of  Jan- 
uary, 1848,  and  was  admitted  to  probate  on  the  13th  of  April,  1848.  In  his 
will  there  is  a  devise  to  his  son,  James,  of  this  disputed  land.  The  force  and 
character  of  such  devise  will  be  for  the  court  presently.  James  lived  upon 
the  land  until  1854,  when  he  moved  west,  and,  it  would  appear,  died  upon 
the  20th  day  of  May,  1879.  Evidence  has  been  offered  to  show  that  the  pres- 
ent plaintiffs  are  the  children  and  heirs  of  James  Henderson,  the  eldest  of 
whom,  it  would  appear,  was  born  before  the  death  of  Hugh  Henderson  and 
the  making  of  this  will ;  and  the  others  subsequently,  and  before  their  father 
moved  west.  At  least  such  is  the  purport  of  the  evidence;  and  while  this  is 
a  question  of  fact  for  you,  we  presume  you  will  have  but  little  trouble  on 
this  score.  If  there  were  nothing  further,  you  would  be  justifiable,  we  think, 
beyond  any  question,  in  finding  a  verdict  in  their  favor.  But  on  the  23d  of 
February,  1854,  James  Henderson  and  wife  conveyed  the  land  in  dispute, 
some  thirty  acres,  to  Joseph  Ruinbaugh,  as  appears  by  deed  of  that  date, 
properly  acknowledged  and  recorded.  The  deft^ndants  also  offered  numerous 
other  conveyances  to  sliow  that  they  hold  under  Joseph  Rumbaugh;  so  that, 
if  he  had  a  good  title,  these  defendants  have,  in  answer  to  the  claim  set  up 
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br)r  the  plaintiffs.  Bere  the  question  arises  as  to  the  snfliciency  of  Riimbaugh's 
title  and  the  defendants'  title  under  him.  On  one  hand,  the  plaintiffs  claim 
that  their  father  had  but  a  life-estate  in  the  land;  that  he  could  have  no 
more;  and  that  was  all  be  took  under  the  will  of  his  father,  Hugh  Henderson; 
and  that  now,  since  their  father  is  dead,  they  contend  the  fee  vests  in  them, 
and  that  they  are  now  the  owners  of  the  land ;  whil^e.  upon  the  other  hand, 
the  defendants  contend  that  James  took  the  land  in  tee-simple  under  his  fa- 
ther's will,  or  at  least  in  fee-tail,  an^  that  the  entailment  has  been  barred  in 
the  way  pointed  out  by  the  act  of  assembly;  as  shown  by  the  records.  We 
shall  not  detain  you  by  referring  to  this  act  of  assembly,  but  we  may  say  that 
if  James  took  an  estate  tail  under  his  father's  will,  the  proceeding  was  suf- 
ficient to  bar  it.  Nor  shall  we,  indeed,  trouble  yon  as  to  what  an  estate  tail 
is,  for  we  think  the  legal  question  presented  here  is  one  of  a  different  charac- 
ter. We  think  it  is  one  which  should  be  met  in  a  broader  light,  and  should 
be  confined  to  the  simple  question,  did  James  Henderson  take  a  life-estate 
only  in  the  land  under  this  devise,  or  did  he  take  the  land  in  fee-simple?  The 
words  of  the  devise  are  as  follows:  *I  also  give  and  devise  to  my  said  son, 
James,  and  to  his  heirs  during  his  natural  life,  and  to  him  and  to  his  heirs  for- 
ever after  his  decease,  about  twenty-five  acres  of  land,'  etc.  Such  is  the  de- 
vise. What  is  the  force,  meaning,  and  effect  of  it  in  th^  eyes  of  the  law? 
We  have  what  is  known  as  the  *  Rule  in  Shelley's  Case,*  which,  it  is  said,  is 
simply  where  an  estate  is  limited  to  a  person,  and  the  same  instrument  con- 
tains a  limitation,  either  mediate  or  immediate,  to  his  heirs  or  the  heirs  of  his 
body,  the  word  'heirs'  is  a  word  of  limitation;  that  is  to  say,  the  ancestor 
takes  the  whole  of  .the  estate.  When  the  term,  used  in  limitation  is  <  to  the 
heirs  of  his  body,'  he  takes  a  fee-tail;  but  if  it  be  <  heirs '  generally,  he  takes 
a  fee-simple.  This  rule  is  law  in  Pennsylvania,  and  the  only  question  is,  do 
the  words  or  terms  of  the  devise  to  James  Henderson  come  within  the  rule, 
taking  the  whole  of  the  will  of  Hugh  Henderson  together?  We  have  all  list- 
ened to  a  very  learned  discussion  touching  this  question.  Numerous  authori- 
ties and  decisions  of  the  supreme  court  have  been  cited  by  the  counsel  in 
their  address  to  the  court  in  your  hearing.  We  have  examined  these,  and 
have  come  to  a  conclusion  for  ourselves  touching  the  proper  force  which  should 
be  given  to  this  devise.  This  is  a  matter  purely  for  the  court.  Before  stat- 
iTig  the  conclusion  we  have  reached,  we  may  say  that  plaintiff's  counsel  con- 
tend that  the  word  »heira,'  as  used  in  this  devise,  is  synonymous  with  'chil- 
dren,' and  should  be  so  interpreted.  We  cannot  agree  with  him  in  this  re- 
gard. We  see  nothing  upon  the  face  of  the  whole  will  that  would  justify  us 
in  cutting  out  of  this  devise  the  word  'heirs,'  as  used,  and  placing  in  its 
stead  the  word  *  children.'  Words  may  be  supplied  or  differently  interpreted 
in  a  will  where,  from  the  face  of  the  whole  will,  it  appears  that  the  intent  of 
the  testator  was  to  give  a  different  effect  to  the  words  themselves;  but,  we 
repeat,  we  shall  not  take  from  this  devise  the  word  '  heirs,'  and  place  in  its 
stead  the  word  'children,'  as  contended  for  by  the  learned  counsel  for  the 
plaintiffs.  Now,  then,  admitting  that  the  evidence  will  justify  you  in  find- 
ing that  the  plaintiffs  are  the  only  children  and  heirs  of  James  Henderson, — 
and  we  have  no  doubt  about  the  sufficiency  of  the  proof,— the  duty  and  re- 
sponsibility lies  with  us  to  instruct  you  as  to  the  law  of  this  case.  Briefly, 
then,  we  say  to  you  that  the  devise  to  James  Henderson  comes  within  the 
rule  which  we  have  given  you,  and  gave  him  and  those  holding  under  him 
the  fee-simple  of  the  land  in  dispute;  and  the  defendants  having  shown  suf- 
ficient conveyances  from  him  through  Joseph  Rumbaugh,  they  have  estab- 
lished their  title  to  the  land,  and  your  verdict  should  be  for  the  defendants, 
and  you  are  now  instructed  to  return  a  verdict  in  their  favor."  Verdict  for 
defendants,  and  plaintiffs  bring  error. 

'  Laird  <§  Keenan,  for  plaintiffs  in  error.     Wentling  dt  Miller^  for  defend- 
ants in  error. 
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Per  Curiam.  The  cjbarge  of  the  learned  judge  states  in  clear  and  explicit 
terms  the  law  governing  the  case  in  hand,  and  it  follows  that  he  properly 
instructed  the  jury  to  return  a  verdict  for  the  defendants.  The  judgment  is 
affirmed. 


Patkb  et  al^  v.  Eohols. 

(Supreme  Cowrt  of  Pennsylvanicu    October  29, 1888.) 

VBin)0R  AND  Vendee— -Thb  Contbaot— To  CJonvbt  with  Wabbxntt— Spbcial  Wah- 

BANTY. 

A  contiraot  to  "sell  and  convey  "  land  **by  a  deed  of  warranty  "  is  complied  with  by 
the  delivery  to  and  acceptance  by  one  of  the  three  vendees  of  a  deed  of  special 
warranty. 

Error  to  court  of  common  pleas,  Venango  county;  Charles  E.  Taylor, 
Judge. 

Covenant  by  Abbie  M.  Payne,  administratrix  of  the  estate  of  N.  H.  Payne, 
deceased,  and  A.  G.  Egbert,  who  survived  C.  E.  Taft,  to  the  use  of  said  Ab- 
bie M.  Payne,  administratrix,  etc,  against  E.  W.  Echols.  Verdict  and  judg- 
ment for  defendant,  and  plaintiffs  bring  error. 

O.  Heydrick  and  Carl  /.  Heydi-vck,  for  plaintiffs  in  error.  Mackey  <&  Foihes 
and  James  D,  Hancock,  for  defendants  in  error. 

Per  Cvriah.  The  contract  which  forms  the  foundation  of  this  suit  hav- 
ing been  fully  executed  by  the  payment  of  the  purchase  money  on  the  one 
part,  and  by  the  execution  and  delivery  of  the  deed  on  the  other,  it  is  clear 
that  no  action  can  be  maintained  upon  it.  Echols  covenanted  ''to  sell  and 
convey  by  a  deed  of  warranty,  '*  and  that  covenant  was  fulfilled  by  the  de- 
livery of  a  deed  of  special  warranty.  Such  being  the  case,  a  delivery  to  one 
of  the  co-tenants  or  co-contractors  would  be  a  delivery  for  all,  for  by  that  act  it 
passed  from  the  possession  and  power  of  the  grantpr,  and,  when  it  was  re- 
ceived by  Egbert,  he  necessarily  received  it,  not  only  for  himself,  but  also  for 
his  associates.  It  is  true,  had  the  deed  not  been  such  as  the  covenants  of  the 
articles  of  agreement  required,  the  receipt  of  it  by  Egbert  would  not  have 
bound  the  others;  but,  as  it  did  accord  with  those  covenants,  the  delivery  was 
perfect.  The  exception  to  the  evidence  comes  to  nothing,  because  the  ad- 
mission of  the  evidence  complained  of  did  the  plaintiff  no  harm,  and  the  de- 
fendant no  good.  Had  there  been  a  question  Of  fraud  or  mistake,  it  would 
have  been  relevant.  As  the  case  stood,  however,  when  it  went  to  the  jury,  it 
was  simply  irrelevant,  in  that  the  defendant's  case  was  complete  without  it. 
The  judgment  is  affirmed. 

In  re  Boad  in  Whitelet  Tp. 
{Supreme  Court  of  PennsyUxmia.    October  29, 1888.) 

1.  iHioHWATS— Establishment  bt  Statutobt   Pboceedings— Modipicatiok  of  Olb 

Road. 

It  is  no  objection  to  the  power  of  the  court  of  quarter  sessions  to  lay  out  a  new 
road  that  it  is  a  modification  of  part  of  a  road  previously  laid  out  in  place  of  a 
still  older  road. 

2.  Same— Rbpobt  of  Viewebs—Cbktaiktt— Roads  Vacated. 

a  report  of  road-viewers  is  not  void  for  uncertainty  because  its  only  statement 
of  the  roads  vacated  is  by  reference  to  a  draft  attachea  to  the  report  on  which  such 
vacated  roads  are  so  indicated. 

Certiorari  to  court  of  quarter  sessions,  Greene  county. 

Petition  to  lay  out  a  public  road  in  Whiteley  township,  Greene  county,  Pa., 
from  Abner  Bailey's  to  Dennis  White's.  The  proposed  road  would  be  a  modi- 
fication of  part  of  a  public  road  from  Newtown  to  a  point  near  Baiiey^s  bridge. 
This  latter  road  had  been  laid  out  at  Ko.  13,  April,  sessions,  1884,  pursuant 
to  petition  filed  April  19, 18S4,  ai)d  had  been  worked,  thoagh  never  entirely 
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opened.  The  court  appointed  three  road  viewers,  who  made  the  follow- 
ing report:  **To  the  RonoixihU  tJie  Judges  of  the  Court  of  Quarter  Sessions 
of  Vie  Peace  for  the  County  of  Qreene:  We,  the  underaigned  persona,  ap- 
pointed by  the  order  of  court  hereto  attached  to  view  the  road  in  said  order 
mentioned,  respectfully  report  that,  after  ten  days'  notice  had  been  given  by 
written  advertisements,  a  copy  of  which  is  hereto  attached,  of  the  time  and 
place  of  the  view,  posted  in  the  most  conspicuous  places  along  the  line  of  said 
road,  we  met  at  the  residence  of  A.  T.  Shriver,  in  Whiteley  township,  on 
Wednesday,  March  23,  1887,  and,  after  being  duly  sworn  according  to  law, 
proceeded  to  view  a  site  for  a  road  from  a  point  near  the  residence  of  Ab- 
ner  Bailey  to  a  point  near  the  residence  of  Dennis  White,  in  Whiteley  town- 
ship, as  called  for  in  the  order,  and  parts  adjacent,  and  have  laid  out  and 
do  return  for  public  use  a  road  between  said  points^  as  shown  and  more 
particularly  described  by  the  draft  hereto  attached,  and  which  is  made  a 
pai*t  of  the  report,  which  road  as  aforesaid  laid  out  we  are  of  the  opinion 
is  necessary  for  a  public  road.  Any  and  all  roads  made  useless  by  the  new 
location,  and  so  indicated  upon  the  draft,  we  have  vacated.  We  assess  the 
damages  done  the  property  of  Abner  Bailey  at  $46|:  that  of  Bowen  Stephens 
at  616f .  Dennis  White  signed  a  release,  which  is  also  hereto  attached.  ^Vit- 
ness  our  signatures,  this  2d  day  of  April,  A.  D.  1887.  J.  E.  Throck- 
morton. William  Gordon.  Thomas  Hook."  To  this  report  Bowen  Ste- 
phens and  Abner  Bailey,  through  whose  farms  the  proposed  road  passed,  filed 
the  following  exceptions:  *' First,  The  court  had  no  power  or  Jurisdiction 
to  make  the  order  of  January  29,  1887,  appointing  John  Throckmorton, 
Thomas  Hook,  and  William  Gordon  viewers  to  lay  out  a  road,  as  set  forth  in 
the  petition,  and  to  vacate  any  and  all  roads  made  useless  by  said  hew  road, 
(1)  because  the  road  at  No.  18,  April  sessions,  1884,  was  a  road  laid  out  on  a 
petition  to  view,  to  vacate,  and  supply  an  old  road,  and  the  said  view  did  va- 
cate the  old  road  from  a  point  near  Abner  Bailey^s  house  to  Dennis  White's, 
and  supplied  tlie  same  with  a  new  road,  wliich  said  new  road,  on  January  29, 
1887,  was  partly  opened,  at  a  cost  of  about  $200,  or  upwards,  and  the  road  was 
in  the  same  condition  on  March  23, 1887,  when  the  present  view  was  had, 
and  is  still  so;  (2)  becauke  the  coui-t  had  no  power  to  vacate  the  road  at  No. 
13,  April  sessions,  1884,  after  the  same  had  been  conOrmed  and  partly  opened 
upon  the  petition  presented  in  this  case.  Second.  The  report  of  the  viewers 
is  void  for  uncertainty,  l)ecause  it  does  not  state  with  sufficient  certainty  what 
roads  or  parts  of  roads  are  vacated."  The  court  overruled  the  exceptions, 
and  confirmed  the  report,  and  Stephens  and  Bailey  sued  out  this  writ  of  cer- 
tiorari, 

Purman  &  Ross,  for  Bowen  Stephens  and  Abner  Bailey.    B.  F.  Downey^ 
for  petitioners. 

Fbr  Curiam.    The  proceedings  in  this  case  are  afflrmed. 


Appeal  of  Barelet. 
{Sv/prepnie  Court  of  PennsuJmania.    October  29, 1888.) 

PABTmON— AWAKD  OF  WiFE'S  POBPART  TO  HuSBAND— RiOHT  OF  WiFB. 

Where  a  married  woman,  suing  for  partition,  obtains  a  decree  by  which  one  por- 
tion of  the  land  is  awarded  to  her  husband,  and  none  to  her,  and  her  interest  in  the 
entire  estate  is  applied  in  part  payment  for  such  portion,  she  cannot  resist  the  col- 
lection of  the  resiaue  of  the  price  of  such  portion  by  a  suit  to  review  the  proceed- 
ings in  partition;  the  effect  of  the  decree  being  to  give  title  to  the  husband  for  her 
benefit 

Appeal  from  orphans'  court,  Washington  county;  MoIlvaine,  Judge. 
This  is  ah  action  by  Josephine  Barlcley  against  Joseph  Wilson,  Kate  A. 
Crozier,  Louisa  Van  Gorder,  A.  M.  Murra^,  Clara  Adams,  Maiy  A.  Beningert 
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Dayjd  Bantley*  Joseph  Bentlej,  ArrriUa  Murray,  W6s(B.  Freacb,  guardian 
of  John»  Herbert  and  Edgar  Cox,  T.  Jeff.  Duncan,  John  JBL  Mutdoob,  West 
E.  Fr^ioh,  William  Adaii]a»  and:  BenJaraiB  Bentley,  atidli^g  out  of  the  fol- 
lowing state  of  facta:  On  February  23,  1883,  Mrs,  Josephine  Barkley*  by 
her  husband,  W.  F.  Barfcley,  petitioned  the  orphans*  court  of  WashingUm 
county  for  partition  of  the  real  estate  of  her  deeeased  unele,  George  Bentley. 
Josephine  Barkley  was  entitled  to  one-eleventh  of  the  estate.  The  jury  of  in- 
quest divided  the  land  into  eight  purparts,  and  appraised  purpart  A,  contain- 
ing 155  acres  and  84  perches,  at  8100  per  acre.  The  inquest  was  approved 
June  14,  1888,  and  a  rule  granted  upon  the  heirs  to  come  into  court,  on  Sep- 
tember 10,  1888,  and  accept  the  real  estate  at  the  appraised  value,  or  show 
cause  why  the  same  should  not  be  sold.  The  heirs  were  called  in  open  court 
on  September  11,  1888;  whereupon  W  F.  Barkley  accepted  purpart  A  in  his 
own  right.  The  court  decreed  the  various  pui-parts  to  the  parties  accepting 
them,  and  directed  them  to  enter  into  recognizances  to  secure  the  shares  of 
the  parties  not  accepting;  therecognizances  to  be  conditioned  for  the  payment 
thereof  within  two  years  from  the  date  of  the  decree,  with  interest  from  Jan- 
uary 1,  1884.  The  record  shows  the  condition  of  the  recognizance  given  by 
Mr.  Barkley  to  be  as  follows:  ''Upon  condition  that  the  above  W.  F.  Bark- 
ley  shall,  within  two  yeai*s  from  this  date,  pay  over  to  the  heirs  and  legal  rep- 
resentatives of  said  deceased  their  respective  distribution  shares  of  the  valua- 
tion money  of  the  real  estate  this  day  decreed  to  W.  F.  Barkley  by  the  or- 
phans' court  of  Washington  cou^ity,  in  the  said  commonwealth*  with  interest 
thereupon  from  the  1st  day  of  January,  1884."  On  November  7,  1883,  a 
statement  was  filed  in  the  orphans'  court,  which  was  confirmed  nisi  20  days, 
and  directed  to  be  spread  upon  the  docket  as  part  of  the  proceedings  in  the 
partition  of  said  estate.  Distribution  was  directed  to  be  made  in  accordance 
therewith,  unless  exceptions  were  filed  within  20  days.  This  statement  pur- 
ports to  show  distribution  to  heirs  and  parties  in  interest,  and  to  exhibit  the 
amounts  due  them.  It  shows  that  the  nt^t  amount  for  distribution  was  $53,- 
417.18;  that  Mrs.  Josephine  Barkley  was  entitled  to  one-eleventh  of  this 
amount,  to- wit,  84,856.10;  that  her  husband,  William  F.  Barkley.  had  ac- 
cepted purpart  A  of  the  real  estate  at  a  valuation  of  $15,521.25,  which,  less- 
$155.21,  his  proportion  of  the  costs,  left  $15,366.04;  and  that  this  sum  to  be 
paid  by  him  was  reduced  to  $10,509.94,  by  concentrating  the  interest  of  his 
wife  in  this  one  purpart,  and  tlien  appropriating  it  towards  the  payment  of 
the  purchase  money  thereof.  In  other  words,  Mrs.  Barkley*s  entire  interest, 
to-wit,  $4,856.10,  was  credited  on  her  husband's  purchase,  and  her  interest 
in  the  real  estate  of  her  uncle  was  extinguished.  There  were  no  exceptions 
filed  to  this  calculation,  and  its  confirmation  became  absolute  on  Kovember 
27,  1883.  In  April,  1884,  W.  F.  Barclay  took  possession  of  the  land  em- 
braced in  purpart  A,  and  has  since  resided  thereon,  paying  the  taxes,  and  ex^ 
pending  about  $1,000  in  repairs.  On  October  2,  1885,  Kate  A^  Crozier  and 
T.  Jeff.  Duncan,  parties  in  interest,  petitioned  the  orphans'  court  of  Wash- 
ington county  for  a  citation  on  W,  F.  Barkley,  to  show  cause  why  an  order 
should  not  be  made  for  the  payment  of  the  balance  of  the  valuation  money  of 
purpart  A  of  said  real  estate,  to  wit,  $10,509.94,  to  those  entitled  thereto. 
Answering  this  citation,  W.  F.  Barkley  set  out  tliat  he  was  advised  that  the 
court  was  without  authority  to  award  to  him  this  purpart  of  the  real  instate 
of  George  Bentley,  deceased,  and  that  the  decree  so  made  was  null  and  voi4« 
He  further  offered  to  relinquish  all  rights  he  might  have  acquired  in  the  par- 
tition proceedings,  and  to  restore  the  heirs  of  George  Bentley  to  their  rights 
in  said  purpart  A,  although  he  had  made  improvements  thereon  costing  over 
a  thousand  dollars.  On  November  9,  1886,  the  orphans'  court  decreed  that 
W.  F.  Barkley  pay  the  amount  found  by  the  calculation  to  be  due  other  heirs, 
with  interest  from  January  1, 1884.  A  vi^rit  of  levari  facias  was  directed  t6 
issue,  unless  the  money  was  paid  within  40  days  from  the  date  of  the  decree. 
v.l5A.no.l4 — B7 
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The  money  was  not  paid,  and  the  writ  issued,  bf  virtue  whereof  the  sheriff 
levied  on  the  real  estate  embraced  in  this  purpart,  and  advertised  to  sell  the 
same  on  Monday,  February  14, 1887.  On  that  day  Mrs.  Barkley  began  this 
suit  to  review  the  partition  proceedings,  and  obtained  from  the  court  an  or- 
der staying  the  writ  of  levari  faciei.  Subsequently  she  filed  an  amended  pe- 
tition, to  which  the  respondent  filed  an  answer,  and  at  the  hearing  her  pet!** 
tion  was  dismissed.    From  this  decree  Mrs.  Barkley  appeals. 

/.  If.  BradeUf  for  appellant.  John  H,  Murdoch,  J.  W.  c&  A.  JDonnan,  and 
Aiken  <&  Duncan,  for  appellees. 

Per  Curiam.  We  have  not  been  perauaded  that  the  court  below  erred  in 
the  disposition  of  this  case.  Mrs.  Josephine  Barkley.  through  the  agency  of 
her  husband,  was  the  actor  in  this  partition;  and  that  the  purpart  was 
awarded  to  him  instead  of  to  her  matters  little,  seeing,  that  her  money  was 
used  to  pay  the  owelty.  She  was  in  equity  the  owner  of  the  land,  and  could 
have  compelled  a  conveyance  to  herself.  Under  such  circumstances,  she  can- 
not now  be  allowed  to  resist  the  collection  of  the  recognizance.  Decree  af- 
firmed, and  appeal  dismissed,  at  costs  of  appellant. 


Laird  et  al.  v.  Walkinshaw. 

Appeal  of  Laird. 

(Supreme  Court  of  Pennsylvania.    October  29, 1888.) 

1.  Partition— Attorney's  Pee— Review— Error,  Writ  of. 

An  allowance  for  counsel  fees,  in  actions  of  parti tiov>,  being  warranted  by  stat- 
ute, the  supreme  court  cannot,  on  writ  of  error,  inquire  whether  the  amount  al- 
lowed is  excessive,  where  the  proceedings  are  regular  on  their  face. 

2,  AppEAii— When  Lies— Partition— In  Common  Pleas. 

An  appeal  does  not  lie  from  the  court  of  common  pleas  In  an  action  of  partition. 

Error  to  and  appeal  from  court  of  comQion  pleas,  Westmoreland  county; 
James  A.  Hunter,  Judge. 

Action  of  partition  brought  by  Francis  Laird  against  H.  P.  Laird,  John  M. 
Laird,  Francis  L.  Stewart,  Thomas  H.  Stewart,  Bobert  L.  Stewart,  Anna 
McJunkln,  William  McJunkln,  Jane  McAteer,  John  McAteer,  Mary  M.  Lea- 
son,  and  Thomas  S.  Leason.  The  land  was  taken  by  defendant  H.  F.  Laird 
at  the  appraised  valuation.  The  court  taxed  the  fee  of  plaintiff's  attorney, 
H.  W.  Walkinshaw,  at  $400,  and  allowed  the  same  as  costs.  From  this  de- 
cree H.  F.  Laird  appeals,  and  also,  in  connection  with  the  other  defendants, 
brings  error. 

Laird  &  Keenan,  for  appellant  and  plaintiffs  in  error. 

Fer  Curiam.  It  is  a  mistake  to  suppose  that  an  appeal  lies  from  a  court 
of  common  pleas  in  an  action  of  partition.  The  facts  involved  in  such  a  case 
can  be  reviewed  in  this  court  only  on  a  writ  of  error.  We  must  therefore 
disregard  the  appeal;  and  as  on  the  certiorari  we  can  only  pass  on  the  regu- 
larity of  the  record,  which  in  this  case  seems  to  be  unexceptionable,  we  can 
do  no  otherwise  than  affirm  the  action  of  the  court  below.  An  allowance  for 
counsel  fees  is  warranted  by  the  statute,  and,  whether  the  amount  fixed  by 
the  common  pleas  was  or  was  not  too  large,  we  have  no  means  of  judging, 
as  we  are  not  permitted  to  pass  upon  the  evidence  which  induced  the  action 
of  the  court.    The  judgment  is  affirmed. 


Appeal  of  Sowers. 
(Supreme  Court  of  Penn8yiA}ania.    October  1^,  188S.) 

BUBKOOATION— To  RiGHTS  OF  CbBDITOR. 

Where  the  vendee  of  land  incumbered  with  two  judgment  liens  deposits  money 
'  Into  court  to  pay  the  senior  judgment,  he  becomes  subrogated  to  the  rights  of  saon 
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judffmeiit  cveaitor  to  tbe  extent  of  bis'  pAymont,  as  aio^Bt  the  Junior  fadgment 
crocutor,  though  by  mistake  the  amount  deposited  is  not  quite  enough  to  satisfy 
the  senior  judgment  in  full 

Appeal  from  court  of  common  pleas,  Indiana  connfy. 

This  is  an  afppeal  by  Jonas  Sowers  from  the  final  decree  distributing  money 
in  the  hands  of  the  sheriff  arising  from  the  sale  of  land  of  Abram  Stiver 
upon  writs  of  ft.  fa.  in  tlie  actions  of  William  G.  Lewis  agam-^t  Abram  Sti- 
ver  and  of  Jonas  Sowers  against  Michael  Smith  and  Abram  Stiver.  The. 
ol)inion  of  the  court  below  was  as  follows: 

"Stiver  was  the  owner  of  two  pieces  of  land,  one  of  125,  and  the  other  of  31 
acres.  Wbile  so  owning^  various  judgments  were  entered  against  him  We 
may  name  only  those  important  in  determining  this  controversy.    These  were 

twoof  W.  G.  Lewis  against  Abram  Stiver,  numbered,  respectively, ■-  of 

term,  18-t-.    They  were  revived,  Lewis  «.  Stiver,  No.  85,  Match  term, 

1885,  for  $92.06,  and  costs,  [not  material  here,  probably;]  and  the  other,  Lewis 
V.  Stiver,  No.  84,  March  term,  1885,  for  $879.10,  interest  from  March  18, 1885, 
and  costs.  This  is  the  one  in  question.  Then,  a  test.  ft.  fa.  followed  by  a 
t^t,  vend.  ex.  No  2,  September  term,  1886,  of  Jonas  Sowers  v.  Michael  Smith 
and  Abram  Stiver,  for  $402.15,  which  includes  costs.  The  contention  arises 
between  Heiflick  and  Sowers;  Hefflick  contending,  by  reason  of  certain  mat- 
ters hereinafter  stated,  he  is  subrogated  to  the  rights  of  Lewis  on  judgment 
No.  84,  March  term,  1885,  to  the  amount  of  $490,  which  he  advanced  and 
paid  into  court  on  that  judgment,  and  should  be  allowed  such  amount  out  of 
the  proceeds  of  sheriff's  sale  distribution;  while  Sowers,  the  next  judgment 
creditor,  by  reason  of  his  test.  vend.  6a?.  denies  Hefflick's  claim  of  subrogation, 
and  contends  the  money  Hefflick  paid  into  court  is  but  a  credit  and  extinguish- 
ment,  pro  tanto,  of  the  Lewis  judgment  No.  84.  March  term,  supra.  To  de- 
cide this  contention,  we  wiU  inquire  further  about  the  facts.  June  5,  1884, 
Stiver  conveyed  the  31-acre  piece  for  the  consideration  of ,  by  deed  re- 
corded December  15, 1884.  At  that  time  Stiver  owned  the  125-acre  piece,  and 
all  the  judgments  were  then  subsisting  liens  against  both  pieces  of  land.  On  the 
Lewis  judgments,  suprct^fi.fas.,  respectiveljr,  38  and  89  of  September  terra, 

1886,  were  issued,  and  both  pieces  of  land  were  levied  and  sold  at  sheriff's 
sale,  September  10,  1886, — the  125-acre  lot  for  $1,805,  and  the  31-acre  piece, 
described  in  levy  as  27  acres,  for  $525;  making  together  $2,330.  Hefflick,  as 
terre-tenant  in  the  Lewis  judgments,  and  Stiver's  vendee  for  the  31  acres,  for 
which  it  appears  he  had  paid  all  the  purchase  money  to  Stiver,  presented  his 
petition  to  set  aside  the  sale  of  the  31  acres,  complaining  that  he  had  par- 
chased,  had  a  deed,  and  paid  for  them  to  Stiver;  and  the  sale  would  destroy 
bis  interest  in  this  land,  and  asking  tlje  sale  to  be  set  aside,,  so  that  he  could 
have  opportunity  to  make  some  arrangements  to  protect  his  interests.  This 
petition  seems  to  liave  been  mislaid  or  lost.  While  the  court  delivered  no 
opinion  reciting  the  history  of  the  matter,  and  giving  the  reasons  for  its  ac- 
tion, yet  the  circumstances  and  arguments  of  counsel  are  refreshed  to  the 
mind  of  the  court  by  referring  to  the  orders  of  record  made  at  the  time.  While 
the  court  may  properly  consider  what  occurred  judicially  before  us  in  another 
stage  of  the  controversy,  yet  we  will  only  take  the  matters  now  found  of  rec- 
ord, with  the  reasonable  and  legitimate  inferences  resulting,  in  determining 
the  particuhir  question  now  in  hand.  Lewis  and  Sowers  both  resisted  setting 
aside  the  sheriff's  sale  of  the  31  acres. 

"It  would  appear,  had  the  sale  of  both  pieces  been  confirmed,  taking  the 
list  of  liens  in  their  order,  as  reported  by  the  auditor,  that  the  Sowers  lien 
would  have  taken  nothing  out  of  the  proceeds,  and  the  Lewis  judgment,  No. 
84,  March  term,  1885,  in  question,  would  not  have  been  paid  in  full.  This 
appears  as  follows:  Whole  proceeds,  $2,330.  The  costs  of  audit,  $53.44,  de- 
ducted, would  leave  $2,276.56  for  distribution.  The  aggregate  amount  of 
liens  before  reaching  the  Lewis  Judgment,  in  question*  is  $1,803.01;. leaving 


Digitized  by 


Google 


900  JLTLANnC  ItSFOBaSEB.  [Pa. 

but  $472.75  to  apply  on  tliis  Lewis  Judgmtot^  while  Its  entire  amoant  seems 
to  be  $512.08.  Sowers'  lien,  being  subsequent  to  this,  wouid  have  received 
nothing.  This  appears  clear,  taking  the  amount  of  the  judgments  reported 
by  the  auditor.  Although  the  auditor  reports  that  a  small  amount  of  the  first 
sale  would  have  gone  to  Sowers,  jet  we  cannot  so  find,  after  a  careful  com- 
putation of  the  judgments  on  the  auditor's  report.  It  is  quite  true  a  small 
an^ount,  ptobably  $14,  would  have  gone  to  the  Sowc^  judgment  had  no  au- 
ditor been  appointed.  But  we  mu9t  take  the  situation  as  we  fMd  it.  The 
court,  after  hearing  some  affidavits  and  the  argument  of  counsel,  on  the  Up* 
plication  about  the  sale,  set  it  aside.  On  the  record  appears  the  following: 
*  September  22,  1886^  exceptions  to  confirmation  of  sale  to  W.  €r.  Lewis  filed; 
and  now,  October  4,  1886,  by  leave  of  the  court,  John  Heffliok,  the  exceptant, 
pays  into  court  the  sum  of  $490,  without  prejudice  to  his  rights  to  withdraw 
such  portion  thereof  as  may  hereafter  appear  to  be  unnecessary  to  pay  the 
judgments  of  W.  G.  Lewis  v.  Abram  Stiver.*  Then,  following  the  atH)ve,  in 
regular  succession,  on  the  page  of  the  record,  we  find  the  following  order  set- 
ting aside  tlie  sale:  <  And  now,  to-wit,  October  4,  1886,  it  appearing  to  the 
court  that  $490,  which  is  said  to  be  the  amdunt  of  the  judgments  of  W.  G, 
Lewis,  the  execution  creditor,  the  sale  made  of  the  27  acres  to  Wm.  G.  Lewis 
is  now  set  aside,  upon  condition,  however,  that  within  20  days  from  this  date 
John  Helfiick,  the  exceptant,  shall  pay  to  Wm«  G.  Lewis,  the  sum  of  $15  for 
the  reasonable  expenses  of  the  said  Lewis  in  and  about  the  sale,  and,  on  fail- 
ure to  pay  such  $15,  the  setting  aside  the  sale  shall  be  of  no  effect.'  It  ap- 
pears further  on  the  record  that  the  $490  were  received  by  the  prothonotary 
from  Mr.  Hefflick.  In  his  receipt  he  recites,  •  Paid  in  as  per  leave  of  court.' 
Then  $481.20  of  this,  being  $490,  less  the  prothonotary's  commission,  are  re- 
ceipted by  Mr.  Lewis'  attorney.    After  this  sale  was  set  aside,  the  testa,  oen. 

ex.  No. of term,  1886,  was  issued,  and  on  it  this  Sl-acre  piece 

was  again  sold,  for  the  sum  of  $430,  to  Levi  McGregor.  The  record  also 
shows  the  $15  were  paid  into  court  and  received  by  Mr.  Lewis'  attorney  in 
fulfillment  of  the  court's  order  about  expenses.  The  whole  fund,  arising 
from  the  sales,  being  $1,805  and  the  $480,  making  $2,285,  were  before  the 
auditor  for  distribution.  Why,'  then,  should  not  Hefflick,  under  all  the  dr- 
cumstances  of  the  payment  of  his  money  into  court  be  subrogiited  to  the  right 
of  Lewis;  not,  however,  in  any  way  to  prejudice  Lewis'  full  claim?  While 
it  is  true  there  has  been  no  forma)  subrogation,  yet  equity  will  regard  that 
as  done  whi^'h,  in  equity  and  good  conscience,  should  have  been  done.  •  Equity 
regards  the  purpose,  not  the  form.'     Lyon's  Appeal,  61  Pa.  St.  18. 

"It  is  contended,  however,  there  can  be  no  subrogation  where  there  is  any- 
thing due  the  principal  to  whose  rights  the  subrogation  is  asked.  This  prin- 
ciple seems  to  have  had  a  controlling  ?ffeoton  the  mind  of  thei  auditor  in  report- 
ing against  Mr.  Hetfiick's  subrogation  to  the  Lewis  judgment.  This,  as  a  gen- 
eral rule,  is  well  established  by  Kyiier  v.  Kyner^  6  Watts,  221,  and  kindred 
cases.  We  do  not,  for  a  moment,  que;$tion  this  principle.  Is  it  controlling 
here,  however,  under  the  circumstances?  While  we  do  not  have  a  history 
before  us  of  all  that  transpired  when  leave  was  given  Hefflick  to  pay  his  money 
into  court,  it  is  clear,  from  the  court's  order,  that  it  was  the  intention  of  the 
court,  and  indeed  of  all  the  parties,  to  have  enough  paid  in  to  cover  Lewis' 
entire  judgment.  We  find  in  the  order  allowing  payment,  *  without  preju* 
dice  to  his  rights  to  withdraw  such  portion  as  may  hereafter  appear  unneces- 
sary to  pay  the  judgment  of  Lewis  v.  Stiver.'  Then,  in  the  order  setting 
the  sale  aside,  is  said:  *It  appearing  to  the  court  that  $490,  which  is  said 
to  l)e  the.  amount  of  the  judgments  of  W»  G.  Lewis,  the  execution  cred'* 
1  tor, 'etc  These  expressions  show  satisfactorily  it  was  the  intention  of  the 
court,  in  making  the  order,  and  of  all  concerned,  to  have  paid  in  enough  to 
cover  this  Lewis  judgment  If,  then,  by  some  error  or  mistake  of  calculation 
about  interest  or  tests,  not  quite-enough  was  paid  in,  when  the  intention  was 
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to  pay  enough  to  meet  the  whole  Judgment,  It  would  not  be  just  or  equitable 
to  allow  8uch  mistake  to  defeat  the  equity  the  complainant  may  otherwise 
have,  particularly  when,out  of  thefund  now  distributing,  the  principal,  Lewis« 
can  be  fully  protected.  <  Equity  will  grant  relief  in  cases  of  mistake  In  writ* 
ten  contracts,  not  only  when  the  mistake  is  expressly  established,  but  also 
when  it  is  fairly  implied  from  the  nature  of  the  transaction.'  1  Story,  Eq.  Jur.  § 
162.  *  Equity  is  liberal  in  granting  relief  to  prevent  injustice,  where  the  party 
asking  it  cannot  be  charged  with  culpable  negligence/  Jenks  v.  Fritz,  7  Watta 
&  S.  203.  It  is  contended,  however,  that  this  payment  into  court  by  HefSick 
was  a  voluntary  payment,  and  is  but  a  general  credit.on  the  Lewis  judgments 
and  Oil  Co.'s  Appeal,  12  AtK  Rep.  442,  with  cases  there  cited,  is  relied  on  to 
support  this  position.  That  case  was  decided  upon  its  own  facts,  declared, 
well-established  principles,  and  is  not,  to  our  mind,  conclusive  against  Hef^' 
flick,  exceptant  here.  The  auditor  also  appears  to  have  emphasized  the  insuf« 
iiciency  of  the  evidence  submitted,  that  Lewis  had  agreed  to  assign  his  judg- 
ment to  Hefflick.  We  do  not  put  the  case  here  on  a  question  of  contract  with 
Xiewis  to  assign.    The  rule  is. well  stated  in  CottrelVH  Appeal,  28  Fa.  St.  295: 

*  Subrogation  is  founded  on  principles  of  equity  and  benevolence,  and  may  be 
decreed  where  no  contract  or  privity  of  any  kind  exists  between  the  parties. 
Whenever  one,  not  a  mere  volunteer,  discharges  the  debt  of  another,  he  is  en* 
titled  to  all  the  remedies  which  the  creditor  possessed  against  the  debtor.' 
There  one  Hershey  had  a  judgment  against  Bowers,  whose  property  was  about 
to  be  sold.  Pusey  went  upon  a  note  to  raise  money  to  pay  Hershey.  Hershey 
took  the  note  as  payment  of  his  claim ;  nothing  was  said  at  the  time  about  tmns- 
ferring  the  judgment.  Bower's  property  was  subsequently  sold  at  sheriff's 
sale;  and  on  distribution  Pusey  was  subrogated  to  the  rights  of  Hershey. 
[Notwithstanding  there  was  subsequently  an  assignment  of  the  judgment  by 
Hershey  to  Pusey,  the  case  appears  to  have  been  decided  on  Pusey 's  equity 
for  subrogation.  In  the  recent  case  of  MWer^s  Appeal,  13  Atl.  Rep.  504, 
CottrelVa  Appeal  is  approvingly  quoted,  and  it  is  further  declared  there  that 
subrogation  is  not  confined  to  cases  of  strict  suretysliip.  It  is  a  mode  which 
equity  adopts  to  compel  tiie  ultimate  discharge  of  a  debt  by  him,  who,  in  good 
conscience,  ought  to  pay  it.  Bender  v.  George,  92  Pa.  St.  86.  In  our  case, 
the  land  of  Stiver,  bought  byHeflaick,  was  primarily  liable  for  the  Lewis  judg* 
ments.  Hefllick,  for  reasons  stated  above,  paid  the  Lewis  debt  by  the  pay- 
ment into  court.  Thus  he  occupied  the  relation  of  a  surety  for  the  debt  the 
land  was  primarily  liable  for.  Then,  again,  in  Mosier^s  Appeal,  56  Pa.  St. 
80,  CottrelVs  Appeal  is  fully  recognized,  and  the  rule  also  stated:  'Subroga- 
tion will  not  arise  in  favor  of  a  stranger,  but  only  in  favor  of  a  party  who  in 
some  sort  of  compulsion  discharges  a  demand  against  a  common  debtor.' 
This  a  strong  case.  Dick's  junior  creditors  paid  off  prior  executions,  under, 
which  the  sheriff  was  about  to  sell  property  against  which  they  had  a  lien. 
This  was  done  under  pressure  of  circumstances,  to  save  their  interest.  Un- 
divided interests  in  the  property,  against  which  these  judgments  were  liens 
in  solidOf  were  about  to  be  sold.  Such  sale  would  have  imperiled  Dick's  se- 
curity, and  they  paid  off  the  prior  execution.    Executions  were  returned, 

*  Money  made  in  full;  debt,  interest,  and  costs,'  and  the  judgments  marked 
'  Satisfied.'  Subrogation  was  decreed,  and  the  entries  of  satisfaction  canceled. 
There  were  other  subsequent  judgments  of  record  at  the  time  Dick's  creditors 
paid  off  the  executions  and  the  subrogation  was  made,  butnoneof  these  judg- 
ments so  existing  were  entered  between  the  payments  of  the  executions  and 
the  subrogation.  Again,  in  Champlin  v.  Williams,  9  Pa.  St.  341,  Ghamplin 
purchased  land  from  Williams,  took  a  deed,  and  gave  a  mortgage  for  the  pur- 
chase money.  Gorham  became  an  owner  of  an  interest  in  the  land.  When 
Williams  recovered  judgment  on  his  mortgage,  and  was  about  to  sell,  Gor- 
ham paid  off  the  judgment,  took  an  assignment,  and  issued  a  9oi,fa.  Judg* 
ment  was  resisted,  because  the  payment  by  Gorham,  it  was  argued,  extin-* 
gulshed  the  judgment.    Justice  Coulter,  in  reasoning  the  caae,  said:    *  A 
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mortgage  will  not  be  considered  as  extinguished  by  the  conveyance  of  the 
mortgagee's  interest  to  the  owner  of  the  equity  of  redemption  if  it  is  the  in- 
terest of  the  grantee  to  have  it  upheld,  unless  the  intent  of  the  parties  to  ex- 
tinguish it  is  clear.*  Gorham  had  purchased  an  interest  in  the  land  by  parpl, 
yet  he  was  entitled  to  be  subrogated  to  the  mortgage.  Not  because  he  had  an 
assignment  of  it,  nor  because  of  any  privity  of  contract  between  him  and  the 
mortgagee,  but  because  of  the  plainest  principle  of  equity  under  the  circum- 
stances of  his  paying  off  a  lien  upon  the  land  he  had  purchased. 

"The  learned  auditor  says:  «  This  is  certainly  a  hardship  to  Mr.  Hefflick, 
and  he  asks  that  he  be  awarded  in  this  distribution  the  money  that  he  actu- 
ally paid  on  the  Lewis  judgment.'  We  agree  that  it  would  be  a  great  hard- 
ship, and  grossly  inequitable,  to  refuse  subrogation  under  the  circumstances. 
We  have  therefore  carefully  collated  the  authorities  quoted,  to  indicate  the 
principles  of  subrogation,  established  in  favor  of  purchasers  of  real  estate 
paying  off  liens  under  a  pressure  to  save  their  interests.  The  intention  of  the 
court,  in  allowing  Hefflick  to  pay  in  the  money  to  meet  the  Lewis  judgment, 
to  avoid  postponing  Lewis'  right  to  the  proceeds  of  the  sale,  was,  by  then  set- 
ting aside  the  sale,  to  give  Hefflick  an  opportunity  by  another  sale  to  save  his 
land.  The  effort  was  to  preserve  all  the  rights  of  I^ewis  by  allowing  him  his 
expenses,  and  not  subjecting  him  to  delay  ih  getting  his  money.  Lewis  can- 
hot  complain.  Clearly  it  was  not  the  intention  of  Hefflick  at  the  time,  or  of 
the  court,  to  require  Hefflick  to  pay  off  Lewis'  judgment  in  addition  to  Lewis' 
expenses,  without  any  opportunity  for  reimbursement.  If  Ht^fflick  had  de- 
sired to  do  this,  he  could  have  paid  off  the  Lewis  judgment  before  the  sheriff 
sale,  without  the  intervention  of  the  court.  Nor  does  it  appear  that  Sowers 
has  any  equity  here  against  Hefflick's  right  of  subrogation.  It  does  not  ap- 
pear that  Lewis'  judgment,  afer  Hefflick  paid  it,  was  marked  *  Satisfied '  on 
the  judgment  docket,  so  as  to  mislead  Sowers  or  any  one  else.  It  must  be  ob- 
served that  at  the  time  Hefflick  paid  his  money  into  court,  and  long  before. 
Sowers'  judgment  was  a  subsisting  lien.  By  reason  of  this  payment  by  Hef- 
flick it  dues  not  appear  that  Sowers  gave  to  Stiver,  the  common  debtor,  any 
new  credit,  or  assumed  any  new  responsibility.  He  was  at  liberty  at  any  time 
to  issue  upon  his  lien,  and  did  so  issue.  He  does  not  occupy  the  position  of  a 
creditor  entering  his  judgment  subsequent  to  the  payment  of  this  money  on 
the  Lewis  judgment  into  court,  and  finding  the  Lewte  judgment  marked  *  Sat- 
isfied '  or  receipted,  on  either  the  judgment,  continuance,  or  execution  docket. 
It  does  not  appesir,  upon  surveying  the  whole  case,  that  Sowers  has  any  new 
or  superior  equity  to  any  assignee,  either  by  contract  or  by  subrogation,  of  the 
Lewis  judgment.  It  may  be  that  the  evidence  of  any  actual  assignment  of 
this  judgment  by  Lewis  to  Hefflick  is  not  satisfactory.  Certain  it  is  that  the 
assignment  was  not  actually  made;  but  the  evidence  of  the  negotiations  be- 
tween Lewis  and  Hefflick  for  this  assignment  indicates  it  was  not  the  inten- 
tion of  the  parties  that  the  payment  of  the  money  fato  court  by  Hefflick  was 
an  extinguishment  absolutely  of  the  judgment;  certainly,  such  appears  not  to 
have  been  the  intention  of  Hefflick.  We  think,  after  a  survey  of  all  the  or- 
ders made  by  the  court  at  the  time  leave  was  given  to  Hefflick  to  pay  this 
money  in,  that  Hefflick  should  be  subrogated  to  the  rights  of  Lewis  on  judg- 
ment No.  84,  March  term,  1885;  ft.  fa.  No.  38,  of  September  term,  1886,  not, 
however,  to  prejudice  Lewis'  right  to  take  out  of  the  proceeds  of  this  sale  on 
such  judgment  the  amount  of  $30.83,  which,  it  would  appear,  by  some  mis- 
take  of  osculation,  was  not  covered  by  the  money  Hefflick  paid  in." 

D.  B.  Taylor  and  B.  H.  Brosius^  for  appellant.  John  P.  BlaiTt  tor  ap- 
pellee. 

Per  Curiam.  We  discover  nothing  wrong  in  this  case,  and  for  a  full  ex- 
position of  the  facts,  and  of  the  law  governing  them,  we  refer  to  the  opinion 
of  the  learned  judge  of  the  court  below.  The  decision  is  affirmed,  and  the  ap- 
peal dismissed  at  the  costs  of  the  appellant. 
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Appeal  of  BiCHABDs,  Bargees. 
(Su/preme  Court  of  PennsyVocmku    October  29, 1888.) 

Eyibbnois— Bust  and  Sscondart— Lobt  Rboobds— Competekot  o»  Witness, 

The  contentB  of  a  lost  record  may  be  proved  by  parol,  witbont  first  supplying  the 
record ;  but  this  can  only  be  done  by  a  witness  who  has  actual  knowledge  of  the 
record,  and  is  able  to  speak  at  least  to  the  substance  of  Its  contents.^ 

Appeal  from  court  of  common  pleas,  Cambria  county;  E.  L.  Johnbton, 
Judge. 

Action  by  Daniel  McGough,  Fergus  Lloyd,  and  M.  D.  Kittell,  members 
of  council  of  the  borough  of  Ebensburgh,  against  T.  Mason  Richards, 
burgess  of  that  borough,  to  enjoin  defendant  from  sitting  and  voting,  and 
otherwise  intermeddling,  in  the  official  sessions  of  the  council.  Defendant 
appeals  from  a  decree  refusing  to  dissolve  a  pieliminary  injunction. 

Aivin  Evans  and  A.  F.  Barker,  for  appellant.  F.  A.  Shoemaker,  for  ap- 
pellees. 

Clark,  J.  A  preliminary  injunction  was  awarded  in  this  case  on  the  30th 
of  March,  188B,  with  leave  to  the  defendant  to  move  to  have  it  dissolved  on 
five  days'  notice.  A  motion  to  dissolve  having  been  made,  and  notice  given, 
the  parties  met,  for  argument  of  that  motion.  9th  April,  1888;  when  a  con- 
tinuance was  had,  at  the  instance  of  the  plaintiff,  for  the  purpose  of  taking 
testimony  to  be  read  at  the  hearing,  and  '* commissioners"  or  examiners  were 
appointed  for  that  purpose.  On  the  8th  of  June,  1888,  the  report  of  the  ex- 
aminer was  filed;  and  on  the  2d  of  July,  1888,  the  opinion  of  the  court  was 
filed,  and  the  decree  entered.  An  answer  would  appear  to  have  been  drawn, 
under  oath,  on  the  7th  of  April,  1888;  but  it  does  not  appear  when  it  was 
filed, — whether  before  or  after  the  decree, — or,  indeed,  whethar  it  was  filed  at 
all.  The  decree  is  in  the  form  of  a  final  decree,  but,  as  the  testimony  was  taken 
and  the  argument  had  on  the  motion  to  dissolve  the  preliminary  injunction, 
the  action  of  the  court  thereon  was  presumably  intended  as  an  order  for  the 
continuance  of  the  preliminary  injunction  until  final  hearing. 

What  is  known  as  the  "Borough  of  libensburgh"  was  originally  incorpo- 
rated by  special  act  of  assembly,  15tli  of  Jinnary,  1825,  under  the  coi-porate 
name  of  the"Burgess  and  Town  Council  of  the  Borough  of  Ebensburgh."  It 
is  alleged  on  part  of  the  plaintiff,  however,  that,  upon  proper  application  of 
the  said  borough  to  the  court  of  quarter  sessions  of  Cambria  county,  in  the 
year  1857,  the  "Burgess  and  Town  Council  of  the  Borough  of  Ebensburgh" 
became,  by  the  decree  of  said  court,  subject  lo  the  restrictions,  and  possessed 
of  the  powers  and  privileges,  conferred  by  the  act  of  3d  April,  1851,  known 
as  the  "General  Borough  Law,"  but  that  the  proceedings  and  decree  of  the 
said  court  have  been  lost  or  destroyed.  At  the  hearing,  on  a  motion  to  dis- 
solve, the  plaintiff  attempted  to  show  the  execution  and  loss  of  this  record, 
and  by  secondary  evidence  to  establisii  its  contents.  To  this  it  was  objected 
that  a  lost  record  could  not  in  this  way  be  established  by  paiol;  that  the  rec- 
ord should  fii-st  be  supplied  under  the  provisions  of  the  twenty-sixth  section 
of  the  act  of  25th  of  April,  1850.  (P.  L.  573.)  While,  doubtless,  this  is  the 
better  practice,  where  there  is  opportunity  to  pursue  it,  there  can  be  no  ques- 
tion that,  after  proof  of  the  loss,  its  contents  may  be  proved,  like  any  other 
document,  by  any  secondary  evidence,  where  the  case  does  not  from  its  nature 
disclose  the  existence  of  other  and  better  evidence.  1  Greenl.  E  v.  §  609 ;  Adams 
V.  Betz,  1  Watts,  425;  Harvey  v.  Thomas,  10  Watts,  63;  Loughry  v.  MoCvl- 
lough,  1  Pa.  St.  503;  Bank  v.  Qilson,  6  Pa.  St.  51;  Miltimore  v.  Miltimore, 

>  Respecting  the  admissibUity  of  secondary  evidence  to  prove  the  contents  of  publio 
records  shown  to  have  been  lost  or  destroyed,  see  Rhodus  v.  Sansom,  (Tex.)6  S.  W. 
Rep.  S49,  and  note;  Whaun  v.  Atkinson,  (Ala.)  4  South.  Rep.  681,  and  note;  Kreits  v. 
Behrensmeyer,  (UL)  17  N.  £.  Rep.  282,  and  cases  cited. 
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40  Pa.  St.  151 ;  Clark  v.  Trindle.  52  Pa.  St.  492;  1  Whart.  E  v.  88  135, 136,  and 
cases  there  cited.  In  Miltimore  v.  Miltimore,  supra^  Mr.  Justice  Thompson, 
delivering  the  opinion  of  the  court,  says:  "The  existence  of  the  power  in  the 
court  to  supply  lost  records  does  not  interfere  with  the  ruie  of  evidence  which 
admits  proof  of  contents.  The  loss  may  not  be  discovered  until  the  trial  is 
progressing.  There  would  be  no  time  then  to  61e  a  bill  on  the  chancery  side  of 
the  court,  to  perpetuate  the  proof  necessary  for  a  foundation  from  which  to 
supply  the  record;  and  it  might  be  disastrous  to  one  or  other  of  the  parties  to 
delay  the  cause  for  such  a  purpose.  *' 

But«  assuming  the  power  of  the  court  in  this  respect,  it  must  be  conceded 
that  the  evidence  offered  was  wholly  inadequate  to  the  purpose.  To  authorize 
memoriter  proof  of  a  lost  document  or  record,  the  witness  must  have  read  it, 
or  otherwise  have  actual  knowledge  of  it,  and  be  able  to  speak  at  least  to  the 
substance  of  the  contents.  1  Wliart.  Ev.  §  140;  Coxe  v.  England,  65  Pa.  St. 
212.  The  same  kind  and  measure  of  proof  is  required  as  in  the  case  of  the  loss 
of  other  documents.  We  will  not  refer  to  the  evidence  in  this  case,  or  discuss 
it.  We  merely  call  attention  to  the  character  and  quality  of  the  proof  required, 
in  order  that  the  case  may  be  properly  presented  on  final  hearing.  The  ques- 
tion, upon  the  construction  of  the  act  of  the  3d  of  April,  1B61,  as  to  the  duties 
and  powers  of  the  burgess,  under  the  evidence,  is  not  presented  in  this  case. 
The  testimony  taken  by  the  examiner,  treated  as  injunction  affidavits,  is 
wholly  insufficient.  We  give  no  opinion  upon  the  construction  of  the  act  of 
1851,  until  the  question  is  properly  raised  for  our  consideration.  The  decree 
is  reversed,  and  the  preliminary  injunction  dissolved,  without  prejudice  to 
the  right  of  the  plaintiff  to  proced  upon  his  bill  by  final  hearing  and  decree. 


KiFEB  V.  Smyebs  et  al. 
{Supreme  Court  of  Pennsylvania.    October  29, 1888.) 
Pabtkbrship— What  Constitutbs— Debt— When  Libs. 

A  contract  whereby  plaintiff  was  to  r€»oeiye  $1.50  per  foot  for  boring  an  oU-well, 
and  a  one-eighth  interest  in  the  leases  held  by  the  defendants,  bearing  one-eighth 
of  the  working  expenses,  creates  a  partnership;  and  an  action  of  debt  for  the  price 
of  the  boring  cannot  be  maintained  without  a  previous  settlement.^ 

Error  to  court  of  common  pleas,  Butler  county;  Aaeon  L.  Hazen,  Judge. 

Action  of  debt  for  the  balance  due  on  a  contract  for  boring  an  oil-well. 
After  plaintiff  had  proved  the  facts  substantially  as  set  forth  in  his  affidavit  of 
claim,  the  court,  on  the  motion  of  defendants,  entered  a  nonsuit,  and  plain- 
tiff took  out  a  writ  of  error.    The  affidavit  of  claim  was  as  follows: 

"James  Kifer.  plaintiff  in  above-stated  case,  being  duly  sworn,  says  that  on 
theSlst  dayof'iuly,A.  D.  18bG,lie  entesed  into  a  written  agreement  ♦  •  * 
with  D.  L.  Smyers,  S.  A.  Crfltenton,  V.  Whitner,  and  R.  B,  Hawkins,  de- 
fendants above  named,  to  drill  for  said  defendants  an  oil-well  in  Addison 
township,  Somerset  county.  Pa.,  on  leases  in  said  township  owned  by  said 
defendants,  said  well  to  be  drilled  to  any  depth  said  defendants  might  desire; 
in  consideration  whereof  said  defendants  agreed  to  pay  said  plaintiffs  the  sum 
of  one  and  fifty  one-hundred ths  dollars  per  every  foot  of  said  well  so  drilled 
by  plaintiff,  and  also  to  give  said  plaintiff  a  one-eighth  working  interest  in  all 
leases  taken  or  held  and  owned  by  said  defendants  in  said  township,  up  to 
the  1st  day  of  August,  A.  D.  1886,  including  the  lease  on  which  said  well 
was  to  be  drilled,  said  plaintiff  to  bear  one-eighth  of  the  expense  thereafter 
incurred  in  properly  operating  and  developing  said  leases,  as  well  as  one-eighth 
of  expenses  akeady  incurred  in  taking  and  recording  said  leases;  and  it  was 

^ReBi>ecting  what  oonstitutea  a  partnership,  see  Railway  Oo.  y.  Johnson,  (Tex.)  7  8. 
W.  Rep.  83d^  ^d  note;  Fargo  v.  Peterson,  (Iowa,)  89  N.  W.  Rep.  b91,  and  oases  cited; 
Rogers  v.  Murray,  (N.  Y.)  13  N.  £,  Rep.  261,  and  cases  cited. 
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further  agreed  upon,  there  and  then,  hetween  plaintiff  and  said  defendants, 
that  they  (defendants)  would  furnish  all  necessary  apparatus  for  drilling  said 
well,  except  the  drilling  tools  and  the  labor,  which  were  to  be  furnished  by 
the  plaintifiF,  who  was  also  to  bear  one»eighth  of  the  necessary  expense  in« 
curred  in  putting  down  said  well.  That,  pursuant  to  said  agreement,  plain- 
tiff proceeded  to  drill  said  well,  and  did  drill  the  same,  in  accordance  with  the 
desire  of  said  defendants,  to  the  depth  of  1,913  feet;  and  the  said  defendants, 
believing  the  said  depth  to  be  a  sufficient  teat  of  the  territory  on  which  said 
well  was  located,  did  not  desire  to  have  the  same  drilled  deeper.  That  in  ad- 
dition to  drilling  said  well  said  depth,  the  said  plaintiff  also  'reamed  down* 
the  same  to  the  depth  of  8<36  feet,  for  which  he  was  and  is  entitled  to  be  paid 
at  the  rate  of  one  and  fifty  one-hundredths  dollars  per  foot.  That,  by  the 
terms  of  said  written  agreement,  said  plaintiff  was  to  receive  from  said  de- 
fendants the  compensation  agreed  upon  as  aforesaid,  in  the  following  man- 
ner, to- wit:  Five  hundred  dollars  cash  when  said  well  should  be  cased,  and 
the  fresh  water  shut  off,  all  of  which  plaintiff  did,  and  the  balance  when  said 
well  should  be  completed;  of  which  amount  so  agreed  to  be  paid  to  defendant 
he  has  received  five  hundred  and  forty  dollars  in  cash,  and  no  more.  Plain- 
tiff further  says  that  the  whole  cost  of  drilling  said  well,  and  the  total  indebt- 
edness of  defendants  to  plaintiff  for  diilling  the  same,  is  as  follows,  to- wit: 
DriUing  well  1,913  feet,  at  $1.50  per  foot,       •  -  -    »2.869  50 

Beaming  down  well  336  feet,  at  $1.50  per  foot,    •  -  504  00 

Total  cost  of  drilling  well,  $3,373.50 

'* Total  cost  of  drilling  well,  brought  forward,  $3,373i50,  on  which  amount 
defendants  are  entitled  to  credits  as  follows,  to-wit: 

Cr.  by  cash, $    540.00 

Cr.  J  cost  of  well,  (including  machinery,  etc.,)     *  •  617.43 

Total  cash  to  be  allowed,  .    $1,157.43 


Total  balance  due  to  plaintiff  on  completion  of  well,  .  $2,216.07 
"Plaintiff  therefore  says  that  defendants  are  indebted  to  him  in  the  full 
amount  of  two  thousand  two  hundred  and  sixteen  and  seven  one-hundredth 
dollars,  with  interest  from  the  20th  day  of  December.  A.  D.  1886,  and  that 
the  same  is  still  due,  owing,  and  unpaid,  and  that  defendants  are  entitled  to 
no  other  or  greater  credits  than  as  above  set  forth." 

E,  McJufikin,  J.  M,  Thompson,  and  MvJunkin  <fe  Galbreath,  for  plaintiff 
in  error.    Charles  McCandless  B.nd  Greer  &  Ralston^  for  defendants  in  error* 

Per  Curiam.  A  reference  to  the  plaintiff's  affidavit  of  claim  will,  of  it- 
self, show  the  rectitude  of  the  judgment  of  the  court  below.  The  parties  are 
thereby  shown  to  have  been  partners;  and,  without  a  previous  settlement,  and 
balance  struck  in  favor  of  the  plaintiff,  he  could  not  maintain  an  action  of 
debt  or  assumpsit  against  his  copartnera.    The  judgment  is  affirmed. 


KiNKADE  t>.  Cunningham. 

{Supreme  Court  of  Pennsylvania.    Getober  22, 1888.) 

Husband  awd  Wiajjt— Actions  bbtwbbn— Judgment— Execution. 

An  execution  may  issne  on  a  judgment  m  favor  of  a  wife  against  her  husband, 
without  the  husband's  consent. 

Error  to  court  of  common  pleas,  Indiana  county;  Harry  White,  Judge. 

A  rule  to  show  cause  why  an  execution  issued  on  a  judgment  in  favor  of 
Annie  J.  Klnkade  (now  Annie  J.  Cunningham)  against  William  Gunning- 
ham  should  not  be  stayed  becanse  defendant,  who  was  plaintiff^s  husband^ 
had  not  consented  thereto,  was  made  absolute,  and  plaintiff  brings  error. 
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J.  A.  C.  Ruffner,  for  plaintiff  in  error.  Watson  <§  Tefford,  for  defendant 
In  error. 

Fand,  J.  The  question  of  the  judgment  in  this  ease  has  been  before  this 
court,  and  it  is  reported  in  118  Fa.  St.  501,  12  Atl.  Bep.  410.  The  sole  ques- 
tion now  is  whether  an  execution  may  issue  at  the  instance  of  the  wife,  with- 
out the  consent  of  the  husband.  The  law  is  reasonably  progressive.  There 
is  no  stronger  evidence  of  this  than  the  statutes  of  this  commonwealth,  and 
the  decisions  of  this  court  on  the  subject  of  the  rights  and  privileges  of  mar- 
ried women.  If  the  curious  wish  to  verify  this,  it  may  be  found  in  the  rea- 
soning of  Agnew,  J.,  in  Williams'  Appeal,  47  Pa.  t5t.  308;  Trunkey,  J.,  in 
Rose  V.  Latshan,  90  Pa.  St.  239;  and  Williams,  J.,  in  the  case  between  these 
same  parties,  cited  above.  Were  we  seeking  for  another  reason  than  the  logic 
of  the  law,  it  might  be  found  in  the  facts  of  this  case, — that  the  bond  on  which 
judgment  was  entered  was  given  in  consideration  of  the  plaintiff's  promise 
to  marry  the  defendant,  and  live  with  him  as  his  lawful  wife;  that  she  did 
marry  and  live  with  him ;  that  for  the  sake  of  this  home  she  gave  up  her  pen- 
sion,— her  means  of  support;  that  for  some  cause  husband  and  wife  are  living 
apart,  each  averring  a  desertion,  or  what  amounts  to  the  same  thing.  The 
law  for  many  years  abhorred  its  beneficent  use  as  a  source  of  contention  be- 
tween husband  and  wife,  but  it  has  found  that  sources  of  discord  worse  than 
an  execution  can  creep  in  and  mar  the  family  harmony ;  and  in  fact,  if  it  de- 
pends on  the  delicacy  of  the  law  to  Interfere,  it  is  leaning  on  a  broken  reed. 
It  is  perhaps  well  that  people  should  learn  that  conjugal  happiness  should  be 
sought  from  other  sources  than  law.  When  this  case  was  here  before,  it  was 
said,  by  way  of  quotation,  that  a  lawful  execution  may  issue  upon  such  a 
judgment.  We  are  of  the  same  opinion  still.  The  judgment  of  the  lower 
coui-t  in  making  the  rule  absolute  is  reversed,  and  the  record  is  remitted  for 
the  purpose  of  execution. 

(123  Pa.  St  1) 

Mellon  et  al.  v,  Beed  et  ah 

(Supreme  Court  of  Pennsylvania,    October  28, 1888.) 

1.  CoKVBRSiON— Equitable  Convebsion— What  Constitutes. 

A  will,  directing  the  sale  of  land,  at  a  time  named,  but  permitting  the  widow  to 
** detain  the  sale,  and  possess  the  land,  as  she  sees  cause,**  or  during  widowhood^ 
should  she  deem  a  sale  prejudicial  to  her  interest,  and  directing  the  sale  of  aU  sur- 
plus property  remaining  at  her  death,  works  an  equitable  conversion. 
d.  Wills— Rights  of  Leoatebs— Assionment— Bt  Pabol. 

A  legatee  of  a  portion  of  the  proceeds  of  the  land  may  assign  his  interest  before 
sale  by  parol. 
B.  Same— Evidence. 

Evidence  that  one  legatee  of  the  proceeds  was  present  at  a  partition  of  the  lapd 
between  the  others,  taking  no  part  and  making  no  claim,  and  that  he' had  admitted 
to  various  witnesses  that  he  had  assigned  his  interest  to  one  of  the  other  legatees, 
and  had  been  paid  for  it,  is  sufQcient  for  submission  to  the  jury. 
4.  Same — ^Pabtition— Consent  of  Widow. 

The  consent  of  the  widow  to  the  partition  of  the  land  among  the  legatees  may  be 
inferred  from  the  facts  that  she  was  living  on  the  land,  and  that  the  purparts  were 
kept  and  cultivated  separately,  without  objection  by  her,  or  payment  of  the  rent 
required  of  her  by  the  will,  in  case  she  retained  the  land. 

is.  Vendob  and  Vendee— Bona  Fide  Pubchaseb— Constbuctivb  Notice. 

The  will  giving  the  assigning  legatee  no  interest  in  the  land,  but  merely  a  share 
of  the  proceeds,  is  sufficient  to  put  subsequent  purchasers  from  him  on  inquiry  as 
to  the  condition  of  the  title,  especially  where  the  land  has  been  in  the  exclusive 
possession  of  the  other  legatees  for  26  years. 

0.  Ejectmen't— Evidence. 

The  assignee  legatee  devised  the  portion  taken  by  him  on  the  partition  to  the  as- 
signor for  life,  with  remainder  to  the  latter' s  children,  and,  after  the  assignee's 
death,  the  assignor  recovered  the  portion  in  ejectment  against  the  other  legatees, 
and  afterwards  sold  it.    In  ejectment  by  the  children  against  the  purchaser. 
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after  the  assignor's  deaths  Tie^cL,  that  evidence  oi  the  partition  was  relevant  to  es- 
tablish the  assizor's  title  under  the  assignee's  will,  and  thus  to  explain  his  re- 
covery in  the  ejectment. 

Error  to  court  of  common  pleas,  Allegheny  county;  3,  W.  F.  White,  Judge. 

Ejectment  by  I.  M.  and  L.  B.  Heed  against  Thomas  Mellon  and  W.  L. 
Scott.  The  case  on  a  former  appeal  is  reported  in  8  Atl.  Bep.  227.  Llewellyn 
Howell,  Sr,,  died  in  1823.  seized  of  250  acres  of  land,  leaving  a  widow  an^i 
eight  children.  He  devised  the  use  of  the  land  to  the  widow  until  his  younff- 
est  child.  James,  should  arrive  at  the  age  of  21  years,  at  which  time  he  di- 
rected its  sale;  two-thirds  of  the  proceeds  to  be  equally  divided  among  the 
heirs,  and  one-third  to  be  at  interest  for  the  use  of  the  widow;  but  if,  in  her 
opinion,  the  sale  would  be  prejudicial  to  her  interest,  she  was  permitted  by  the 
will  "to  detain  the  sale,  and  possess  the  land,  by  paying  two-thirds  of  the  rent, 
as  long  as  she  sees  cause,  or  during  her  widowhood. "  The  surplus  property  ^t 
her  death  was  directed  to  be  sold,  and  the  proceeds  equally  divided  among  the 
children.  There  was  evidence  that,  in  1841  or  1842,  John,  Philip,  and  Llew- 
ellyn, Jr.,  claiming  to  have  become  the  owners  of  the  interests  of  the  other 
children,  made  a  partition,  with  the  widow's  consent,  Llewellyn  taking  a  por- 
tion in  severalty.  There  was  evidence,  also,  that  the  interest  of  James  had 
been  purchased  by  Llewellyn,  Jr.  In  1851,  Llewellyn,  Jr.,  died,  having  de- 
vised that  part  of  the  land  occupied  by  him  to  his  brothers  James  and  Andrew 
.  for  life,  with  remainder  to  their  children,  specifying  the  portion  which  each 
should  have.  In  1856,  James  and  Andrew  brought  ejectment  for  the  land 
devised  to  them  against  John,  who  had  meanwhile  become  possessed  of  it, 
and  by  agreement  James  was  awarded  in  severalty  50  acres  by  metes  and 
bounds.  James  quitclaimed  to  John  for  the  residue  of  the  whole  tract,  and 
took  possession  of  the  50  acres.  In  1866,  James  sold  two  undivided  thirds 
of  the  coai  in  the  50  acres  to  Mellon.  At  his  death,  James  left  two  children, 
and  two  grandchildren,  who  are  the  children  of  a  deceased  danghter,  and  the 
plaintiffs  in  this  action.  The  two  children  oonveyed  their  interest  in  the  sur- 
face and  coal  to  Mellon.  Mellon  conveyed  to  Scott.  Plaintiffs  sue  for  one- 
third  of  the  50  acres,  claiming  the  same  as  their  mother's  interest  under  the 
will  of  Llewellyn,  Jr.  Defendants  allege  that,  James  having  sold  two-thirds 
of  the  coal,  the  plaintiffs  are  entitled  to  a  third  of  the  remaining  third  only; 
not  denying  their  claim  to  a  third  of  the  surface.  The  verdict  was  for  plain- 
tiffs for  a  third  of  both  coal  and  surface,  and  defendants  bring  error. 

/.  McF,  Carpenter,  for  plaintiffs  in  error.  E^  P.  Douglass  and  22.  B, 
StewarU  for  defendants  in  error. 

Clark,  J.  The  first  question  which  arises  in  this  case  is  whether  or  not, 
by  the  terms  of  the  will  of  Llewellyn  Howell,  Sr.,  deceased,  there  was  an 
equitable  conversion  of  the  re^dty  into  personalty.  The  use  of  the  land  was 
devised  to  his  wife,  Mary,  until  his  son  James  should  arrive  at  the  age  of 
twenty-one  years;  "at  which  time,"  in  the  words  of  the  will,  "the  place  to  be 
sold  by  my  executors,  and  two-thirds  of  the  proceeds  to  be  equally  divided  to 
and  among  my  heirs,  and  the  one-third  to  be  at  interest  for  the  use  of  my  said 
wife;"  "but,"  says  the  testator,  "if,  in  the  opinion  of  my  said  wife,  such  sale 
would  be  prejudicial  to  her  interest,  she  may  detain  the  sale,  and  possess  the 
land,  by  paying  two-thirds  of  the  rent,  as  long  as  she  sees  cause,  or  during  the 
state  of  her  widowhood;  but,  if  she  should  marry,  she  is  only  to  have  an  equal 
part  with  one  of  the  children;  all  the  surplus  property,  which  will  be  remain- 
ing at  the  death  of  my  said  wife,  to  be  sold,  and  the  proceeds  equally  divided 
among  my  children."  It  is  conceded,  on  all  hands,  that  the  first  of  these 
clauses,  if  it  had  not  been  qualified  by  the  second,  would  have  worked  a  con- 
version; but  the  plaintiffs  in  error  contend  that  the  two  clauses,  taken  to- 
gether, cannot  have  that  effect.  It  is  certainly  true  that  direction  to  sell 
must  be  absolute  and  unconditional.    Stoner  v.  ZUmnermant  21  Pa.  §t.  394. 
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It  must  be  Imperative,  not  contfngent  or  discretionary  merely,  or  a  convert 
sion  does  not  take  place  until  the  sale  is  actually  made.  Feterson^s  Appeal^ 
88  Pa.  St.  897;  Hunt's  Appeal,  105  Pa.  St.  141.  But  the  language  of  this 
will  is  imperative.  The  Jjale  of  the  land  is  in  no  way  dependent  upon  the  dis- 
cretion of  the  widow,  excepting  as  to  the  time  when  it  may  be  made.  She  has 
power  "  to  detain'*  the  sale,  but  not  to  defeat  it.  Sooner  or  later,  if  the  directions 
of  the  will  are  pursued,  the  sale  must  take  place.  She  might  have  "detained ** 
the  sale  during  her  life-time,  but  the  power  to  sell  wag  not  contingent  or  con- 
ditioned upon  her  consent.  At  her  death,  therefore,  the  direction  was  abso- 
lute, and  this  was  sufficient.  Allison  v.  Wilson,  13  Serg.  &R.  330;  McClure's 
Appeal,  72  Pa.  St.  414.  This  case  is  readily  distinsjuishable  from  those  cited  by 
the  plaintiffs  in  error,  {Henry  v.  McCloskey,  9  Watts.  145,  and  Stonery.  Zirh- 
mei*man,  sxipra,)  where  the  sale  was  expressly  conditioned  upon  the  consent 
of  the  testator's  wife.  Thnt  consent,  of  course,  she  had  the  power  to  with- 
hold; and  in  that  event  there  was  no  authority  to  sell,  either  in  her  life-time 
or  after  her  death.  The  power  in  both  cases  was  contingent,  and  it  was  held 
that  there  was  therefore  no  conversion. 

When  the  case  was  here  before  it  was  meagerly  presented  in  the  proofs.  We 
then  said:  "The  provision  for  his  children  was  a  bequest  of  the  proceeds  of 
the  sale  of  the  land  by  his  executors,  and  in  a  devise  of  the  land  Itself  it  was 
the  right  of  the  parties  interested  in  the  event,  at  their  election,  to  accept  the 
land  unconverted;  and  this,  it  is  not  denied,  was  done.  Thereby  they  became 
tenants  in  common  of  the  lands,  subject  to  the  estate  and  right  of  the  widow 
therein."  Both  parties  then  seemed  to  assume  the  equitable  conversion  of  the 
land  into  money,  and  that  tiie  heirs  had  elected  to  take  the  land  as  land  in- 
stead of  the  money,  and  we  disposed  of  the  case  accordingly.  Now,  how- 
ever, there  is  evidence  tending  to  show  that  the  first  decisive  act  of  the  heirs 
towards  a  reconversion  was  the  parol  partition  in  1840  or  1841 ;  that  this  par- 
tition was  a  matter  between  John,  Philip,  and  Llewellyn,  Jr..  only;  that  these 
three  had  previously  purchased  the  shares  of  the  other  heirs,  and  with  the 
widow's  consent  divided  the  land  between  them .  The  only  one  of  these  trans- 
actions we  have  anything  to  do  with,  in  this  case,  is  the  alleged  purchase  of 
James'  interest,  which  was  made  in  1840  or  1841,  at  or  about  the  time  of  the 
partition.  The  tendency  of  the  proofs  is  to  show  that  it  was  before  the  par- 
tition; as  James,  although  probably  30  years  of  age,  was  present,  took  no 
part  in  the  partition,  and  does  not  appear  to  have  made  any  claim  to  the  land. 
It  appears  that  James  had  previously  married,  and  was  about  to  remove  to  the 
Graham  farm,  and  the  plaintiffs'  allegation  is  that  at  this  time  Llewellyn  pur- 
chased James'  interest  in  his  father's  estate.  Andrew  Howell,  one  of  the 
'  brothers,  testifies  as  follows:  "  I  left  the  homestead  in  April,  18u2.  I  moved 
to  Rostraver  township,  Westmoreland  county.  In  1831,  when  I  was  going 
to  leave,— the  year  before  I  left,— he  (Llewellyn)  told  me  he  would  get  me  a 
wagon,  and  get  it  iroued.  He  got  me  a  lot  of  harness,  and  rigged  me  out  for 
farming,  and  my  two  horses.  I  got  a  couple  of  horses  from  him.  When  I 
moved  away,  he  gave  me  a  cow  and  a  shoat,  or  a  young  sow.  He  gave  me 
these  things  for  the  interest  I  claimed  to  have  in  my  father's  farm.  He  pur- 
chased all  the  girls'  interests.  I  cannot,  tell  when  my  brother  James  left 
home.  I  do  not  exactly  know  what  year  my  brother  James  got  married.  He 
must  have  moved  on  the  Graham  farm  about  1840  or  1841.  That  was  when 
he  left  home  after  he  was  married.  Question,  Do  you  know,  of  your  own 
knowledge,  or  from  any  convei-sation  with  your  brother  James,  whether  or 
not  he  bad  disposed  of  his  interest  in  his  father's  farm  ?  Answer,  lie  told  me 
that  he  had,  and  that  Llewellyn  was  helping  him  to  start  on  the  Graham  farm* 
the  same  as  he  helped  me.  I  had  this  conversation  w*ith  him  here,  in  West 
Newton,  shortly  after  he  moved  to  the  Graham  fann.  After  Llewellyn  died, 
James  and  I  had  a  conversation  here  in  town.  He  allowed  to  me  thatLlewel- 
lyn  had  given  me  more  than  he  had  him.    This  was  after  Llewellyn  died, 
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and  we  knew  the  contetito  of  his  will.  Q.  What  gave  riee  to  this  eonveroa- 
tion  ?  A,  We  began  to  talk  about  what  Llewellyn  had  given  me;  and  Llewel- 
lyn bad  given  me  the  part  that  had  the  buildings  on.  He  complained  that  I 
had  got  more  than  I  onght  to  have  got,  getting  the  buildings.  He  gave  no 
reason,  imXy  that  I  had  gotthe  half  of  the  farm  and  the  buildings.  '*  Daniel  Kiohl 
testifies  that  shortly  after  James  was  married,  and  after  he  had  moved  on  the 
Graham  farm,  James  told  him  that  his  brother  Llewellyn  had  bought  his  in- 
terest in  the  old  farm,— in  his  fHther^s  farm.  James  S.  Patterson  testifies  that 
Janies  told  him  several  times  that  he  had  sold  out  his  interest;  that  he  told 
him  this  just  after  he  was  married;  also  after  Llewellyn's  death,  and  at  an- 
other time,  after  James  had  recovered  the  50  acres  in  the  ejectment;  but  that 
he  said  he  had  given  no  release.  This  witness  having  been  requested  to  state 
particularly  the  conversation  between  himself  and  James,  after  James  had  ac- 
quired the'  50  acres  in  the  ejectment  suit,  says:  '^Weil,  he^  commenced  the 
conversation  in  this  way,  in  the  woods  there:  He  was  tdling  me  about  what 
had  happened  before  became  in  possession  of  it;  that  John  and  Llewellyn  had 
paid  him,  but  they  had  not  got  any  release  from  him.  Question,  He  said 
Llewellyn  had  paid  him?  Anstoer.  Tes,  sir;  but  had  not  got  a  release  before 
Llewellyn  died,  and  then,  when  Llewellyn  died,  John  wanted  him  to  sign  a 
release,  and  he  would  not  sign  it.  That  was  just  what  was  said.  Q.  Did  he 
state  the  reason  why  he  would  not  sign  it?  A.  He  thought  John  had  not  any 
right  to  it  in  his  name^  he  thought  it  had  to  be  in  Llewellyn's  nafne  also." 

The  purchase  of  James'  interest  by  Llewellyn  is  established,  if  it  is  estab- 
lished at  all,  wholly  by  parol  proof.  There  was  no  writing  between  them,  and 
it  is  contended  that  the  transaction  falls  within  the  provisions  Of  the  statute 
of  frauds.  We  have  already  said  that,  by  the  terms  of  the  will  of  Llewellyn 
Howell,  Sr.,  deceased,  there  was  an  equitable  conversion  of  the  realty  into  per- 
sonalty; that  the  interest  of  the  heirs  was  therefore  personal,  not  real;  the 
title  to  the  land  was  in  the  executors,  and  the  heirs  were  entitled  to  the  pro- 
ceeds only.  It  is  true  that*,  if  ail  the  parties  in  interest  had  joined  with  James, 
equity  would  have  allowed  them  to  take  the  land  in  lieu  of  the  money;  not 
that  they  had  any  equitable  interest  in  the  land  under  the  law,  but,  being  the 
only  parties  beneficially  interested,  they  had  the  power  to  control  the  event. 
In  such  a  case,  the  heirs  took  title,  not  by  the  will,  but  by  their  own  act. 
Their  election  to  take  the  land  is  an  appropriation  of  their  interest  under  the 
will  to  the  acquisition  of  the  land  as  upon  a  purchase,  and  an  equitable  estate 
or  title  is  thereby  created  in  them,  which  chancery  Will  execute  by  compelling 
a  conveyance.  But  until  the  act  of  election  the  heirs  have  no  estate  or  title 
which  womld  be  the  proper  subject  of  a  lien,  either  hy  judgment  or  by  mort- 
gage, or  which  could  be  taken  in  execution.  In  Bailey  v.  Bank,  104  Fa.  SU 
425,  a  mortgage  executed  under  sueh  circumstances  was  treated  as  a  provis- 
ional election  to  take  the  land,  contingent  upon  the  agreement  of  the  other 
heirs  to  unite  therein,  and  in  the  mean  titneas  an  equitable  assignment  of  the 
interest  of  the  heir  as  personalty,  which,  after  partition,  attached  as  a  lien  to 
the  purpart  allotted  to  the  mortgagor  In  severalty.  To  the  same  effect  is  Hor* 
ner'a  Appeal,  56  Pa.  St.  405.  In  all  the  cases,  however*  the  interest  of  the 
heir  prior  to  the  election  to  take  as  realty  has  been  regarded  as  a  mere  chose 
in  action,  and  we  can  discover  no  reason  why  it  cannot  be  released  or  assigned 
in  the  same  manner  as  other  choses  in  action.  No  case  has  been  brought  to 
x>ur  notice  in  which  it  has  been  held  that  such  an  assignment  falls  within  the 
provisions  of  the  statute  of  frauds,  and  must  therefore  be  in  writing.  The 
statute  of  frauds  applies  to  all  leases,  estates,  or  interests  in  lands,  tenements, 
or  hereditaments,  and  its  provisions  has  been  carried  to  every  interest,  legal 
or  equitable,  therein ;  but  it  can  have  no  application  in  the  transfer  of  per- 
sonal property.  Whether  or  not  Jam^  Howell  sold  his  interest  under  his 
fathc^r's  will  to  Llewellyp,  his  brother,  as  alleged,  was  therefore  a  question  of 
fact,  to  be  resolved  by  the  Jury,  and,  as  there  was  evidence/. from  which  we 
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think  the  fact  oould  be  fairly  inferred,  tbe  qnestion  was  properly  submitted. 
The  evidence  of  the  purchase  of  the  shares  of  the  other  heirs,  it  is  true,  is 
very  slight,  but  that  is  not  a  material  fact  in  this  case.  It  is  the  purchase  of 
James'  interest  which  is  controverted  here.  That  John  afterwards  took  re- 
leases from  his  brothers  and  sisters  to  confirm  his  title  is  of  little  consequence, 
if  the  purchase  of  James'  interest  by  Llewellyn  was  established  to  the  satis- 
faction of  the  jury. 

There  was  evidence,  however,  to  show  that  John,  Philip  and  Llewellyn, 
claiming  to  own  all  the  interests  of  their  brothers  and  sisters,  in  1840  or  1841, 
treating  the  proceeds  of  the  land  as  land,  made  a  parol  partition,-*Llewellyn 
taking  one  portion  thereof  according  to  a  line  marked  on  the  ground  in  sever- 
alty, and  John  and  Philip  the  residue, — and  that  they  possessed  and  held  the 
same,  pursuant  thereto,  until  tbe  time  of  Llewellyn's  death  in  1851.  This 
partition  was  made  in  the  life-time  of  the  widow,  while  she  lived  upon  the  land ; 
and,  as  the  purparts  were  kept  and  cultivated  by  the  brothers  named,  respect- 
ively, according  to  the  line  designated,  without  objection  on  her  part,  and 
without  payment  of  rent  by  her,  as  provided  in  the  will,  it  may  well  be  in- 
ferred that  the  partition  was  made  with  her  consent.  It  is  contended,  how- 
ever, that  the  will  of  Llewellyn  Howell,  Sr.,  and  that  of  Llewellyn  Howell, 
Jr.,  taken  together,  show  title  in  James  Howell  for  three^ixteenths  of  the 
whole  tract,  while  the  action  of  ejectment  exhibits  recovery  by  James  of  50 
acres  in  severalty,  in  lieu  of  his  undivided  interest  in  the  whole;  that,  this  be- 
ing the  condition  of  the  record,  Mellon  and  Scott  were  bona  fide  purchasers, 
to  that  extent,  without  notice  of  the  parol  arrangement  between  James  and 
Llewellyn,  if  any  existed,  and  that  they  are  upon  that  ground  entitled  to  r^ 
cover  according  to  the  showing  of  the  record.  The  fallacy  of  this  argument 
consists  in  this :  that  the  will  of  Llewellyn  Howell,  Sr.,  did  not  exhibit  any 
title  whatever  in  James  Howell.  Under  that  will  be  was  a  legatee  merely  of 
a  share  of  the  proceeds  in  tbe  land.  This  was  certainly  sufficient  to  put  pur- 
chasers on  inquiry  as  to  the  Condition  of  the  title,  especially  as  James  had 
abandoned  the  possession,  and  the  land  had  been  in  the  exclusive  occupancy  of 
his  brothers  accoodlng  to  a  certain  line  of  division  marked  on  the  ground,  and 
recognized  between  them,  from  the  year  1841  to  the  time  of  their  purchase,  in 
1866.  The  evidence  of  this  partition  was  not  res  inter  alios  acta.  It  was  rel- 
evant to  the  issue  in  this  case,  in  so  far  as  it  tended  to  establish  title  in  James 
Howell  under  the  will  of  Llewellyn  Howell,  Jr.,  deceased,  and  in  that  way  to 
explain  his  recovery  in  the  ejectment.  Dpon  a  careful  examination  of  the 
whole  case,  we  think  the  errors  assiptned  are  not  Sustained,  and.  that  the  caae 
was  properly  submitted  to  the  consideration  of  the  jury*  The  judgment  is 
affirmed. 


(122  Pa.  St.  442) 

Township  of  Sicydbr  9.  Boyaibd. 

Supreme  Court  of  Pennsylvania*    October  22, 1883.) 

1.  TOWN8HIP8--OBDEK8^NeOOTIABIUTT. 

A  township  order  Ib  not  negotiable,  and  the  mere  blank  assignment  thereof  does 
not  vest  in  the  holder  the  right  to  maintain  an  action  in  his  own  name  against  the 
township  for  the  amount  of  the  order. 

2.  Samb— iNTSaEST. 

Nor  will  such  an  instrument  bear  interest. 

8.  Same— IBSUB  or  New  Obder  to  Assignee. 

When  an  order  has  been  assigned,  the  township  supervisors  have  no  authority  to 
take  it  up,  and  issue  a'uew  one  to  the  assignee. 

4.  Same— Action-*-Nbw  Obdbb  as  Evidbnob— Limitation  ov  Action. 

In  an  action  upon  the  original  indebtedness  represented  by  the  order,  which  was 
barred  by  the  statute  of  limitations,  it  was  error  to  admit  the  new  order  in  evi- 
dence, even  though  received  as  ^corroborating  the  Hwst  of  indebtedness,  not  to 
show  a  substantiye  chiim.  ** 
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Error  to  ooari  of  common  pleas,  Jefferson  county;  Thbopilfs  S.  Wilson, 
Judge. 

Action  by  Charles  Bovaird  against  the  Township  of  Snyder. 

B.  K.  Morey  was  one  of  the  supervisors  of  Snyder  township  for  the  official 
year  ending  in  March,  1881.  During  that  time  he  rendered  to  the  township 
certain  services  in  his  capacity  as  supervisor.  On  the  14tl)  day  of  March, 
1881,  his  accounts  were  examined  and  passed  upon  by  the  auditors  of  Snyder 
township,  and  a  balance  found  to  be-due  him  in  the  sum  of  $106.57.  In  pur* 
suance  of  this  finding  the  auditors  gave  to  him  an  order  on  the  succeeding 
supervisors,  reading  as  follows:  "No.  15.  Brockwayville,  Pa.,  March 
14,  1881.  6106.57.  The  supervisors  of  Snyder  township  will  receive  this 
order  from  B.  K.  Morey  or  bearer  for  the  sum  of  one  hundired  and  six  dollars 
and  fifty-seven  cents."  On  the  same  day  (March  14,  1881)  Morey  presented 
the  order  to  James  McMinn,  one  of  the  newly-qualified  supervisors,  and  de- 
manded p'^yment,  which  was  refused  for  want  of  funds.  A  note  of  the  pres- 
entation and  demand  was  Indorsed  on  the  back  of  the  order,  in  the  following 
words:  "March  14, 1881,  presented  to  the  supervisors.    James  McMinn." 

Morey  retained  the  order  in  his  possession  until ,  1881;  when,  having 

some  private  business  dealings  with  Charles  Bovaird,  he  turned  over  to  him 
the  order,  having  first  indorsed  on  the  back  thereof:  "I  assign  the  within 
order  to  the  bearer.  B.  K.  Mobey.  "  Bovaird,  in  his  turn,  retained  the  order 
until  June  15,  1885,  when  he  presented  it,  and  it  was  taken  up  by  the  super- 
visors, and  a  new  order  issued  by  them  to  him  for  the  face  of  the  original 
order,  together  with  interest  thereon  from  March  14,  1881,  to  the  date  of  the 
new  order.  Acopyof  the  new  order  is  here  given:  "$138.72.  Ko.4.  Brock* 
wayville,  June  15,  1885.  Supervisors  of  Snyder  Toionship:  Pay  Charles 
Bovaird  one  hundred  and  thirty-three  dollais  and  seventy-two  cents,  for  old 
order  returned."  After  retaining  the  second  order  for  some  time,  payment 
was  demanded,  and  refused;  whereupon  Bovaird  brought  this  action  in  his 
own  mime  against  the  township.  He  obtained  a  verdict  and  judgment.  De- 
fendant biings  error. 

Cadmus  Z.  Qordon,  for  plaintiff  in  error.  W.  F,  Stewart^  for  defen Jant 
in  error. 

Paxson,  J.  There  are  numerous  authorities  which  hold  that  a  township 
order  is  not  such  a  negotiable  instrument  that  the  holder  thereof  may  bring 
a  suit  thereon  in  his  own  name;  nor  will  such  an  instrument  bear  interest. 
If  the  payment  of  a  debt  due  by  a  township  be  unreasonably  delayed,  inter- 
est thereon  may  be  recovered,  under  certain  circumstances,  in  a  suit  on  the 
original  indebtedness.  Keeside  v.  Knox,  2  Wlmrt.  238;  Warner  v.  Com.,  1 
Pa.  St.  154;  Dyer  v.  Covington  Tp.,  19  Pa.  St.  200;  Allison  v.  Juniata  Co., 
50  Pa.  St.  351;  East  Union  Tp.  v.  Ryan,  86  P.  St.  459.  The  plaintiff  below 
.  contended,  however,  that  the  suit  was  not  brought  on  the  order,  but  on  the 
original  indebtedness.  The  declaration  shows  that  the  order  was  specially 
declared  upon.  It  is  true  the  common  counts  in  assumpsit  were  added,  but 
there  was  no  evidence  upon  which  any  of  them  could  have  been  sustsilned. 
The  only  evidence  which  the  plaintiff  produced  of  any  claim  against  the  town- 
ship was  this  order  in  favor  of  B.  K.  Morey,  issued  by  the  supervisors.  Morey 
subsequently  assigned  this  order  to  Charles  Bovaird,  the  plaintiff.  Some  years 
afterwards  Bovaird  presented  this  order  to  the  then  supervisors,  who  took  it 
up  by  giving  him  a  new  order  in  Ms  own  name,  adding  interest.  Bovaird 
subsequently  brought  this  suit,  and  upon  the  trial  below  offered  the  order  in 
evidence.  The  order  was  objected  to,  and  the  objection  was  oveiTuled  by  the 
court,  the  learned  judge,  however,  qualifying  his  admission  by  saying  that 
it  was  received  as  "corroborating  the  fact  of  indebtedness,  not  to  show  sub- 
stantive claim."  The  indebtedness  referred  to  was  an  indebtedness  of  the 
township  to  B.  K.  Morey.    This  indebtedness  was  established  by  the  settle* 
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ment  of  the  township  auditors,  and  at  the  time  of  this  snit  .was  barred  by  the 
statute  of  limitations.  There  was  no  indebtedness  on  the  part  of  the  town- 
ship to  Bovalrd,  excepting  as  regards  this  order,  and  there  was  no  evidence 
of  any.  ISTor  had  the  supervisors  aiiy  right  to  take  up  the  old  certificate  given 
by  former  supervisors  to  Morey,  and  issue  a  new  one  to  Bovaird.  It  was  no 
part  of  their  duty.  If  the  township  owedMorey,  it  was  their  duly  to  pay 
him»  if  they  had  the  money;  and,  if  not,  to  levy  and  collect  a  tax  for  that  pur* 
pose*  While  the  order  was  not  received  by  the  court  to  show  a  substantive 
claim,  yet  it  was  the  only  evidence  of  any  claim  on  the  part  of  Bovaird.  More- 
over, its  effect  was  to  toll  the  statute,  and  permit  a  recovery  on  the  part  of  the 
plaintiff.  All  of  the  assignments  of  error  are  sustained.  The  defendant  was 
entitled  to  a  binding  instruction  in  his  favor*    Judgment  reversed. 


(122  Pa.  St.  47S) 

Appeal  of  wiLLiAiiB. 
(Supreme  Court  of  PtnnaylvanUL    October  22, 1888.) 
Appbal—Rsvibw-^Ebrors  not  Apparent  ok  Record. 

Where  the  controUing  question  in  a  case  is  whether  real  estale  sold  by  a  surviv- 
ing partner,  as  partnersnip  property,  is  individual  or  partnership  property,  and 
there  is  nothing  in  the  record  oy  Which  such  fact  can  be  aetermined  with  certiunty, 
it  not  being  found  by  the  auditor  or  the  oourt  below,  a  distribution  of  the  proceeds, 
made  upon  the  assumption  that  the  land  was  partnership  property,  will  not  be  dis- 
turbed. 

Appeal  from  orphans'  court,  Westmoreland  county, 

Thomas  F.  Gallagher  and  George  Gallagher  carried  on  the  mercantile  busi- 
ness for  many  years  in  the  borough  of  New  Alexandria,  Pa.,  prior  to  li^ovem- 
ber  4,  1883;  upon  which  day  Thomas  F.  Gallagher  died,  leaving  George  Galla- 
gher surviving  him.  The  settlement  of  the  partnership  fell  upon  George 
Gallagher.  Prior  to  the  death  of  Thomas  F.  Gallagher,  he  and  George  Galla- 
gher became  seized  of  cerbun  real  estate,  which  appellants  claim  tbey  held 
as  tenants. in  bommon;  and  appellees,  that  it  was  purchased  with  partnership 
funds,  and  became  partnership  property.  George  Gallagher,  during  the  year. 
1884,  negotiated  sales  of  eight  different  parcels  of  this  real  estate,  for  the  ag- 
gregate sum  d  811,225;  which  sum  was  received  by  George  Gallagher,  the 
surviving  partner,  and  by  him  paid  to  firm  creditors.  The  executors  of 
Thomas  F.  Gallagher,  and  accountants,  acting  under  the  directions  contained 
in  the  will  of  their  testator,  joined  the  surviving  piurtner  in  the  conveyances 
to  the  several  purchasers,  but  reoeived  no  pa^t  of  the  purchase  money.  All 
this  was  done  at  a  time  when  it  was  believed  by  the  surviving  partner^  the 
executors,  and  all  persons  ooncerned  in  the  estate,  that  the  partnership  assets 
would  be  abundantly  sufficient  to  pay  all  demands,  and  leave  a  large  surplus 
to  be  divided  between  the  surviving  partner  and  the  legatees  named  in  the 
will  of  the  testator;  but  it  appears  that  both  the  firm  and  indiyidual  mem- 
bers thereof  are  insolvent.  The  executors  filed  an  account  to  February  term* 
1886,  which  was  subsequent  to  the  time  of  the  sale  of  the  aforesaid  real  estate. 
Upon  the  debit  side  of  the  said  account  they  charge  themselves,  inter  alia,  as 
follows :  "  To  amount  of  sales  of  real  estate  sold  under  the  will  as  per  Schedule 
A,  $5,612.50."  Upon  the  credit  side  of  the  account  they  claim  allowance  as 
follows:  "Accountants  claim  credit  for  $5,612.50,  amount  received  by  George 
Gallagher,  surviving  partner  of  T.  &  G.  Gallagher,  from  the  sale  of  r«il  estate 
undtjr  the  will,  and  by  him  applied  to  the  payment  of  partnership  debts,  $1,- 
612.50."  It  being  claimed,  as  above  stated,  that  the  land  belonged  to  Thomas 
F.  Gallagher  and  George  Gallagher  as  tenants  in  common,  creditors  of  Thomas 
F.  Gallagher  claimed  that  the  credit  in  the  account  was  wrong,  and  that  they 
should  have  part  of  it  irrespective  of  what  was  done  with  the  money  ($5,- 
612.50)  by  the  executors  or  George  Gallagher.  Accordingly  exceptions  were 
filed  to  the  account  of  the  executors,  and  the  same  wei'e  referred  to  L.  W.  Doty 
and  H>  B.  Kuhns,  Esqs.   After  heaiing  the  parties,  and  taiaog  some  testimony! 
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they  made  a  report  overruling  the  exceptions  filed  by  creditors,  and  made  a 
distribution  of  the  funds.  Upon  their  report  coming  into  court,  the  excep* 
tions  were  renewed  that  had  been  filed  with  the  auditors,  and  which  they 
overruled;  and  the  final  hearing  was  had  upon  the  matter  on  28th  March, 
1688.  Upon  24th  Augustrl88$,  the  court  overruled  and  dismissed  the  excep- 
tions, and  confirmed  the  report  of  the  auditors.  From  the  order  of  tlie  court 
confirming  tiie  report  this  appeal  is  taken.  Some  other  matters  came  before 
the  auditors  upon  the  exceptions  to  the  account;  but  the  principal  question 
before  the  auditors  and  the  court  below  was,  and  now  before  this  court  is, 
should  the  executors  be  allowed  a  credit  for  the  $5,612.50? 

W.  H.  Klingmsmith  and  Marchaud  &  Qaither,  for  appellants.    John  Armr 
strong  and  McAfee^  Atkinson  ds  Peoples ^  for  appellees. 

Paxson,  J.  The  first  five  assignments  of  error  are  not  in  accordance  with 
the  rules  of  court,  and  will  not  be  considered.  The  sixth  assignment  raises 
the  only  important  question  in  the  case.  It  is  as  follows:  '*The  court  erred 
in  not  striking  from  the  credit  side  of  the  account  the  item  of  85,612.50,  be- 
ing credit  claimed  by  the  accountants  in  the  following  words  and  figures:  "Ac- 
countants claim  credit  for  $5,612.50,  amount  received  by  George  Gallagher, 
surviving  partner  of  T.  cind  G.  Gallagher,  from  the  sale  of  real  estate  sold  un- 
der the  will,  and  by  him  applied  to  the  payment  of  partnership  debts,  $5.- 
612.50."  After  the  death  of  Thomas  F.  Gallagher,  the  real  estate  which  was 
supposed  to  belong  to  the  .firm  of  T.  &  G.  Gallagher  was  sold  by  George  Galla- 
gher as  surviving  partner,  and  the  proceeds  applied  to  the  payment  of  part- 
nership debts.  The  executor  of  Tliomas  joined  in  the  deeds,  but  did  not  re- 
ceive any  of  the  money.  The  individual  debts  of  Thomas  F.  Gallagher  have 
all  been  paid  in  full.  The  creditors  unpaid  (including  appellants)  ,ai*e  cred- 
itors of  the  firm;  and  they  allege  that  said  real  estate  wms  not  partnership 
property,  but  >vas  held  by  the  firm  as  tenants  in  common,  and  that  the  one- 
half  of  the  proceeds  (the  share  of  Thomas)  should  have  been  distributed  j?70 
rata  amung  the  creditors.  The  distribution  appears  to  have  been  made  by  the 
surviving  partner  under  the  belief  that  the  firm  was  solvent;  whereas,  it  now 
appears  that  both  the  firm  and  the  individual  members  thereof  were  insolv- 
ent. It  thus  happened  that  some  creditors  have  been  paid  in  full,  while 
others  have  been  paid  in  part  only.  There  is  nothing  to  raise  an  inference 
that  any  fraud  was  intended.  That  the  fund  In  question,  whatever  may  be 
its  character,  was  properly  applicable  to  tlie  payment  of  the  creditors  of  the 
firm,  is  entirely  clear.  This  would  be  so  since  the  act  of  1848,  even  if  the  sur- 
viving partner  were  solvent.  Brewster^ s  Adm^x  v.  SterretU  32  Pa.  St.  115; 
Mooters  Appeal,  84  Paw  St.  411.  But  if  tho  fund  in  question  is  the  proceeds 
of  the  individual  real  estate  of  Thomas  F.  Gallagher,  then  the  creditors  had 
a  statutory  lien,  aud,  in  the  absence  of  record  liens,  it  should  have  been  ap- 
plied to  their  paymentpro  rata.  It  will  thus  be  seen  that  the  question  whether  . 
the  real  estate  was  partnership  or  individual  properly  was  the  one  vital  fact 
in  the  case.  Yet  we  find  nothing  in  this  record  by  which  such  fact  cim  be  de- 
termined with  judicial  certainty.  It  is  not  found  by  eitlier  the  auditor  or  the 
court  below.  The  former  does  not  refer  to  it,  and  the  latter  does  not  find  the 
fact.  Nor  is  there  a  particle  of  evidence  upon  the  subject,  so  far  as  the  same 
has  come  up  to  us.  The  only  matter  that  throws  any  light  upon  it  is  the  will 
of  Thomas  F.  Gallagher,  which  refers  to  the  real  estate  as  firm  property;  and 
directs  his  executors,  in  connection  with  the  surviving  partner,  to  sell  the 
same.  We  have  them — both  the  partners — treating  ami  dealing  with  the  real 
estate  as  firm  property;  and,  in  the  absence  of  any  evidence  or  finding  to  the 
contrary,  we  must  assume  the  fact  to  be  so,  and  that  the  distribution  was 
properly  made.  We  cannot  convict  the  court  below  of  error  upon  mere  conject- 
ure. Those  who  allege  error  must  show  it.  The  deaee  is  affirmed,  and  the 
appeal  dismissed,  at  the  costs  of  the  appellants. 
v.l5A.no.l4 — 68 


Digitized  by 


Google 


914  ATLAKTEC  BBPOBTEB.  [Pa. 


Appeal  of  St.  Olaib  et  ah 
(Supreme  Court  of  Pennsylvania.    October  29, 1888.) 

1.  EXBCUTORS  AND  ADMINISTRATORS— ACCOUNTING— ATTOBNET'S  FBE. 

The  allowance,  in  an  execmtor^d  account,  of  attomej^s  fees,  to  the  amount  of 
$1 ,150,  the  estate  being  of  the  value  of  $d5,000,  and  consisting  largely  of  judgments 
and  mortgages,  is  not  excessive. 
Si.  Same— Blending  Account. 

The  approval  of  an  executor^s  account  with  which  is  blended  the  distribution  ac- 
count, and  which  fails  to  state  the  time  for  which  rents  received  were  paid,  is  not 
an  abuse  of  the  discretion  vested  in  the  orphans*  court. 

Appeal  from  orphans'  court,  Indiana  county;  HAitBY  White,  Judge. 

Appeal  by  John  P.  St.  Clair,  James  H.  St.  Clair,  Charles  M.  St.  Clair, 
Charlotte  D.  Hazlett,  Grimth  Ellis,  trustee  of  Mary  L.  Ellis,  and  Charles  M. 
St.  Clair,  trustee  of  Sallie  J.  St.  Clair,  legatees  of  Mrs.  C.  C.  Banks,  from  the 
definitive  decree  of  said  orphans'  court  upon  the  exceptions  to  the  second  and 
partial  account  of  J.  D.  Patton,  executor  of  said  Mrs.  Banks.  The  assets  of 
the  estate  amounted  to  $95,000,  consisting  largely  of  judgments  and  mort- 
gages, which  required  the  services  of  an  attorney  for  their  collection.  Tbe 
exceptions  to  the  account  relate  to  the  allowance  for  attorney's  fees,  the  fail- 
ure to  state  the  time  for  which  rents  received  were  paid  to  tbe  executor,  and 
the  blending  of  his  accoimt  as  executor  with  a  distribution  account,  'ihe 
court  dismissed  all  the  exceptions,  except  that  relating  to  attorney's  fees, 
which  was  allowed  in  part,  cutting  down  the  attorney's  fees  from  81,309.33 
to  $1,150. 

2>.  J7.  Taylor,  for  appellants.    Samuel  Cunninghamf  for  appellee. 

Per  Curiam.  There  was  nothing  in  this  case  but  that  which  addressed 
itself  to  the  sound  discretion  of  the  orphans'  court,  and  we  cannot  say  that 
that  discretion  was  improperly  exercised.  Decree  affirmed,  and  appeal  dis- 
missed, at  costs  of  appellants. 


Mills  v.  David. 
(Supreme  Cowrt  of  PennayVvaniOH    October  39, 1888.) 
Account  Stated—Evidence— Justice  of  the  Peace— Jubibdiction. 

In  an  action  before  a  justice  on  an  account,  in  which  plaintiff  charges  defendant 
with  money  paid  him  for  lumber,  and  with  sums  paid  for  cartage,  crediting  him 
wittt  certain  sums  "per  acc't  sales, "  defendant  may  show,  to  defeat  the  action, 
though  not  to  establish  a  set-off,  the  amount  of  lumber  sold  to  plaintiff .  though  that 
would  leave  him  debtor  to  defendant  In  a  sum  beyond  the  justice's  junsdiction. 

Error  to  court  of  common  pleas,  Lawrence  county. 

Action  by  Tucker  David  against  P.  Au  Mills  upon  an  account.    Defendant 
brings  error. 
R,  B,  MoComhf  for  plaintiff  in  error.     W,  H,  Falls,  for  defendant  in  error. 

Green,  J.  The  plaintiff  purchased  lumber  from  the  defendant  at  a  fixed 
price  per  thousand  feet.  Having  paid  to  the  defendant  some  money,  and 
having  paid  also  some  cartage  and  other  charges,  he  brought  the  present  action 
before  a  magistrate,  and  sought  to  recover  what  he  claimed  was  due  to  him  from 
the  defendant  upon  a  statement  of  account  made  by  himself.  In  this  state- 
ment he  does  not  credit  the  defendant  with  the  price  of  the  lumber  which  he 
had  received  from  the  detendant  according  to  their  written  contract,  but  with 
certain  sums  "per  acc't  sales,"  these  amounts  being  considerably  less  than 
the  contract  price  of  the  lumber,  and  not  sufficient  in  the  aggregate  to  liqui- 
date the  amount  charged  by  the  plaintiff  against  the  defendant  of  remittances 
of  cash  and  charges  paid,  and  in  this  manner  an  apparent  balance  of  $215.49 
is  due  by  the  defendant,  although  he  was  the  seller  of  the  lumber.    The 
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plaintiff's  statement  of  account  does  not  vindicate  the  quantity  of  lumbei  re- 
ceived by  the  plaintiff  from  the  defendant,  but  simply  credits  defendant  in  the 
certain  sums  "per  acc^t  sales.  **  Of  course,  if  the  plaintiff  did  not  account  for 
all  the  lumber  received,  or  did  not  account  for  the  correct  prices,  the  account 
would  not  be  correctly  stated.  Whether  the  defendant  owed  the  plaintiff  any- 
thing or  not,  therefore,  depended  entirely  upon  the  correctness  of  the  account 
stated  by  the  plaintiff.  The  plaintiff's  statement  was  given  in  evidence,  and 
certain  letters  passing  between  the  parties  which  contained  t)ie  contract  un- 
der which  the  lumber  was  sold  by  the  defendant  to  the  plaintiff.  Then  the 
defendant  offered  to  prove  what  quantity  of  lumber  he  had  sold  to  the  plain- 
tiff, but  his  offer  was  rejected,  because  it  would  show  that,  instead  of  tlie  de- 
fendant owing  the  plaintiff  the  amount  claimed,  the  plaintiff  would  owe  the 
defendant  an  amount  exceeding  the  jurisdiction  of  the  jusMce.  The  offer 
was  treated  as  an  offer  to  prove  a  set-off,  but  this  was  an  entire  misconcep- 
tion of  the  true  character  of  the  evidence  proposed.  It  was  the  fault  of  the 
defendant's  counsel  to  present  the  offer  in  that  way,  but  that  circumstance 
does  not  alter  the  legal  substance  and  character  of  the  offer.  It  was  certainly 
competent  for  the  defendant  to  prove  the  real,  true  character  of  the  transac- 
tion; and,  if  the  actual  facts  of  the  case  defeated  the  plaintiff's  claim  by  dis- 
proving his  cause  of  action,  the  proof  was  undoubtedly  competent.  We  are 
clearly  of  opinion  that  the  rejected  offer  should  have  been  received,  not  to 
establish  a  set-off,  but  to  reduce  or  destroy  the  plaintiff's  cause  of  action,  and 
therefore  the  judgment  must  be  reversed.  We  sustain  the  tlnrd  and  fourth 
assignments  of  error,  and  dismiss  the  first  and  second.  Judgment  reversedi 
and  a  venire  de  novo  awarded. 


a30  Pa.  St.  U3) 

Haws  v.  St.  Paul  Tirb  &  Mabine  Ins.  Co. 
(Supreme  Court  of  Pennsylvania,    October  29, 1888.) 

Inburajtob— Livb-Stook  Insurajtob— Barn  and  Contents— Animals  in  Field. 

A  policy  on  plaintiff's  bam  and  its  contents  provided  for  plaititifTs  horses  in  the 
classification  of  the  insured  property,  and  covered  loss  by  hgbtning.  It  also  pro- 
vided that  the  company  should  not  be  liable  for  the  loss  of  any  property  while  re- 
moved from  the  barn,  unless  otherwise  specified  in  the  policy.  Held^  that  horses 
killed  while  in  a  field  at  pasture  were  not  covered  by  the  policy.^  Paxson,  Gbebn, 
and  WiLU  AM8,  J  J. ,  dissenjtring. 

Error  to  court  of  common  pleas,  Mercer  county. 

Action  by  A.  J.  Haws  against  the  St.  Paul  Fire  &  Marine  Insurance  Com* 
pany  on  a  policy  of  insurance.  On  trial  before  a  jury  a  verdict  was  rendeied 
for  plaintiff,  but  judgment  non  obstante  veredicto  was  entered  for  defendsint, 
and  plaintiff  brought  error. 

E.  P.  Gillespie  and  8amuel  Griffith  <&  Son,  for  plaintiff  in  error.  8.  F, 
Thompson  and  Samuel  Richmond,  for  defendant  in  error. 

Glakk,  J.  This  action  was  brought  upon  a  policy  of  insurance  of  the  St. 
Paul  Fire  &  Marine  Insurance  Company  to  recover  for  the  loss  of  a  sucking 
colt,  killed  by  lighting.  The  plaintiff,  A.  J.  Haws,  is  the  owner  of  a  stock- 
farm  in  Mercer  county, upon  which  was  erected  a  frame  barn.  The  policy  of 
insurance  is  dated  19th  March,  1883;  and  the  company,  by  ita  terms,  agreed 
to  insure  the  plaintiff  against  k)ss  or  damage  by  (ire,  to  an  amount  not  ex- 
ceeding S2.500.  on  the  barn  and  its  contents.  The  property  insured  is  classi- 
fied and  recited  in  the  policy;  the  last  item  being  $1,000  on  horses,  not  to  ex- 
ceed $200  on  any  one  hoiser  and,  as  part  of  the  general  description  of  the  per- 
sonal property,  it  is  added  in  writing,  *'all  contained  in  above  described  barn." 

'For  a  conatraction  of  insurance  policies  describing  the  property  as  "contained  in" 
a  certain  described  building,  see  Bradbury  v.  Association,  (Me.)  15  AtL  Kep.  84,  and 
note.  '^  ......... 
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There  is  a  dause  in  the  [Mrinted  patU  of  the  policy  to  the  effect  that  the  com- 
pany shall  not  be  liable  for  loss  by  lightning  or  explosions  of  any  kind,  unless 
fire  ensues,  and  then  for  the  loss  of  damage  by  fire  only.  Bat  there  is  a  clause 
written  in  the  policy  to  a  different  effect,  as  follows:  ^'Thts  will  also  cover 
loss  or  damage  by  lightning,  whether  fire  ensues  or  not. ^  In  such  a  case,  the 
written  clause  will,  of  course,  be  taken  to  express  the  real  intention  of  the 
parties.  The  settled  rule,  as  we  said  in  Grandin  v.  Insurance  Co.,  107  Pa. 
St.  36,  is  that,  where  the  written  and  printed  portion  of  a  paper  are  repugnant 
to  each  other,  the  printed  form  must  yield  to  the  deliberate  written  expres- 
sions; citing  Harper  v.  ImmraTi^  Co,,  22  N.  Y.  443. 

There  was  about  62,500  of  concurrent  insurance,  and  in  addition  $10,000 
on  horses  alone.  On  the  night  of  the  8th  of  June,  1885,  plaintiff's  brood- 
mares and  this  sucking  colt  were  killed  by  lightning  while  in  the  field  at  past- 
ure. Proofs  were  made  claiming  $100  for  the  loss  of  the  colt;  $100  having 
been  paid  by  the  company  carrying  the  concurrent  insurance.  The  policy 
contains  a  general  printed  clause  in  the  following  words:  "This  policy  do€» 
not  cover  or  insure  personal  property  of  any  kind  while  removed  from  the 
particular  building  herein  described,  or  kept  or  used  in  any  other  place  or  lo- 
cation, unless  otherwise  specified  in  the  policy."  The  company  contends 
that,  as  the  colt  was  not  in  the  barn  at  the  time  of  the  casualty,  it  was  not 
embraced  within  the  terms  and  conditions  of  the  policy,  and  that,  therefore, 
there  can  be  no  recovery.  The  plaintiff  maintains,  however,  that  the  clause 
last  quoted  was  inconsistent  with  the  manifest  pui*pose  of  the  policy  in  respect 
of  the  insurance  of  horses;  that  to  give  it  full  effect  is  to  deny  the  owner  the 
ordinary  use  of  the  property,  as  well  as  the  privilege  of  pasturage,  which  in 
the  summer  months,  at  least,  is  well  known  to  constitute  the  chief  food  sup- 
ply; that  the  clause  in  question  is  in  the  printed  form,  and  is  repugnant  to 
the  general  purpose  of  the  parties,  as  manifested  in  the  written  portion  of  the 
policy.  We  cannot  adopt  the  plaintiff's  view  of  his  case.  The  manifest  and 
obvious  purpose  of  the  parties,  we  think,  was  to  place  the  insurance  on  the 
bam  and  its  contents,  as  specified  in  ttie  policy.  In  Haws  v.  Association,  114 
Pa.  St.  431,  7  Atl.  Rep.  159,  which  is  much  relied  upon  by  the  plaintiff  in 
error,  there  was  no  such  clause  in  the  policy  as  quoted  above,  and  the  insur- 
ance was  upon  horses  alone.  The  horses,  it  is  true,  were  described  as  ''con- 
tained in  his  new  two-story  frame  barn,"  etc.,  but  this  was  held  to  be  mere 
matter  of  description,  and  that  such  a  description  did  not  constitute  a  condi- 
tion which  would  relieve  the  company  from  obligation  the  moment  the  horse 
left  the  barn.  This  case  is  also  readily  distinguished  from  Insurance  Co.  v. 
Haws,  11  Atl.  Bep.  107,  where  the  insurance  was  also  on  horses  only,  and  it 
was  provided  as  f-ollo ws :  "This  policy  shall  be  void  and  of  no  effect  if  the  prop- 
erty insured  ber  moved  to  any  other  building  or  location  from  that  described 
herein."  In  both  of  these  cases  the  opinion  of  the  court  proceeds  upon  the 
ground  that,  as  the  insurance  was  upon  horses  alone,  and  the  contract  was 
Inserted  into  a  printed  form  designed  for  the  insurance  of  a  different  class  of 
property,  it  could  nut  have  been  in  contemplation  of  the  parties  that  the  ani- 
mals were  insured  only  when  the  animals  were  inside  the  barn.  In  this  case, 
however,  the  restrictive  clause  is  not  a  mere  matter  of  description.  It  is  a 
plain,  direct  provision,  applicable  alike  to  all  the  personal  property  embraced 
in  the  policy,  and  consistent  with  the  obvious  general  purpose  of  the  parties 
to  insure  the  barn  and  its  contents.  It  may  be  that  such  a  provision  inter- 
feres with  the  ordinary  use  of  the  property;  but  the  same  may  be  said  of  the 
"buggies,  sleighs,  wagons,  harness,  whips,  robes,  blankets,  bells,  farmer's 
tools^  and  un tonsils  of  every  description,"  which  do  not  appear  to  have  been 
kept  in  store,  but  for  the  ordinary  and  common  use  of  the  owner.  For  any- 
thing that  appears,  the  Insurer,  on  the  one  hand,  may  have  relied  upon  the 
location  or  structure,  or  upon  the  appliances  attached  to  the  building,  as  a 
protection  from  lightning,  and  estimated  his  risk  accordingly;  or  the  owner* 
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on  the  other  hand*  knowing  the  fact  that  hatiu  are*  fbr  some  reason,  not  well 
nnderstood,  moi^e  liable  to  injury  from  lightning  than  other  buildings,  and 
that  the  risks  from  this  caufte  attaches  as  well  to  the  contents  as  to  the  build- 
ing itself »  contemplated  an  indemnity  only  as  against  this  extraordinary  risk. 
However  this  may  be,  in  view  of  the  explicit  and  plain  language  of  the  pol- 
icy,  we  are  constrained  to  h<rid  that  the  restriction  applies  to  the  horses  as 
w'rU  as  to  the  other  property  embraced  in  the  policy.    Judgment  affirmed. 

PA2B0N,  J.,  (dissenting,)  I  regret  that  a  broader  view  has  not  been  taken 
of  this  case.  We  have  decided  in  a  number  of  instances  that  where  a  poHcy 
of  insurance  contains  a  printed  clause,  which  is  not  applicable  to  the  particu* 
lar  class  of  insurance  covered  by  the  policy,  that  such  clause  is  not  binding 
upon  the  assured  in  case  of  loss.  The  reason  for  this  ruling  is  that  it  could 
not  have  been  in  the  contemplation  of  the  parties  at  the  time  the  contract  of 
insurance  was  made.  Haws  v.  Fire  Association^  114  Pa.  St.  431,  7  Atl.  Rep. 
159.  We  accordingly  hold  in  that  case  that  an  insurance  of  a  horse  as  '*con* 
tmned  in  an  assured  barn,"  covered  the  horse  when  in  the  assured's  pasture- 
field.  The  reason  of  this  is  plain.  The  only  season  of  the  yeiir  when  horses 
are  exposed  to  lightning  is  in  the  summer,  when  it  is  well  known  that 
farmer's  horses  are  in  the  field  for  a  considerable  portion  of  the  time.  Hence 
it  is  not  reasonable  to  suppose  that  the  parties  to  the  contract  intended  that 
a  printed  form  in  a  fire  policy,  intended  to  apply  to  a  different  matter,  should 
be  applied  to  defeat  the  insurance.  In  the  case  in  hand  the  insurance  was  of 
personal  property  contained  In  a  barn,  with  lightning  clause  added.  The  policy 
was  in  the  usual  form,  with  a  clause  that  the  policy  should  not  cover  any  of 
the  property  while  removed  from  the  bam,  Tliis  was  all  well  enough  for  the 
inanimate  property  in  the  barn.  But  the  lightning  clause  was  intended  for 
the  horses.  Ko  one  insures  hay,  grain,  and  farming  implements  from  light- 
ning. I  concede  the  clause  against  removal  technically  covers  tlie  horses ;  but 
I  still  think  that,  as  to  the  horses  insured  against  lightning,  it  was  never  in- 
tended to  apply,  and  was  not  and  could  not  have  been  in  the  contemplation 
of  the  parties  at  the  time  of  the  making  of  the  contract,  assuming  them  to 
have  been  reasonable  beings  capable  of  making  a  contract.  I  would  reverse 
tliis  case. 

Green  and  Williams,  JJ.,  require  me  to  say  that  they  concur  in  the  fore- 
going. 

a2a  Pa,  St  627)  

TirusvTLLB  Iron- Works  «.  Kbtstone  Oil  CJo. 
{Swpreme  Court  of  Peftmsylvania,    November  B,  1888.) 

1.  Mechanics'  Liens— Statutes— Amendment— Constitutional  Law. 

Acts  Pa.  June  16. 1896,  and  April  16, 1845,  gave  to  a  mechanic  or  material-man  a 
lien  on  a  building  for  work  done  or  materials  f umisbed  only  in  case  of  a  contract 
with  the  owner;  and  a  subcontractor  or  laborer,  or  one  furnishing  materials  for 
such  a  subcontractor,  had  no  such  lien.  Act  Pa.  June  17, 1887,  Drovides  that  the 
provisions  of  said  acts  (mentioning  them  by  title  and  date)  should  be  so  construed, 
according  to  their  true  intent  and  meaning,  as  to  extend  to  aU  claims  for  labor; 
the  object  being  to  give  separate  liens  to  cmy  person  so  working  on  a  building, 
whether  under  contract  directly  with  the  owner  or  not.  HeZ4,  that  the  act  of  18^ 
violated  Const.  Pa.  art.  8,  §  6,  providing  that  no  law  shall  be  amended,  revived,  ex- 
tended, or  conferred  by  a  reference  to  its  title  only,  but  so  much  thereof  as  is  re- 
vived, eta,  shall  be  re-enacted,  and  published  in  fulL 

2.  Same— CoNSTiTUTXoNAL  Law— Lhoislativb  Poweb. 

Said  act  also  conflicts  with  Const  Pa.  art.  5.  %  1.  which  veste  the  judicial  power 
solely  in  the  courts  of  the  commonwealth,  as  it  directs  the  manner  in  which  stat- 
utes shall  be  interpreted,  difT erent  from  that  repeatedly  adopted  by  the  courts  since 
the  passage  of  said  acts. 
8.  Same— DEPENnxNT  Sbotjons. 

Section  9  of  said  act,  which,  among  other  things,  requires  a  material-man  to  give 
notice  to  the  owner  of  his  claim  within  10  days  from  the  delivery  of  the  material, 
as  a  condition  precedent  to  such  a  Hen,  is  likewise  invalid,  as  it  refers  to  the  same 
class  of  claims  as  section  1,  upon  whittt  it  depends,  and  must  fall  with  it. 
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Enor  to  court  of  common  pleas,  Yenango  county;  Taylor,  Judge. 

Scire  facias  on  a  mechanic's  lien  by  E.  H.  Boughton  and  E.  H.  Ames, 
partners  as  the  Titusville  Iron- Works,  against  the  Keystone  Oil  Company^ 
for  machinery  furnished.  The  defense  was  that  under  act  June  17, 1887,  no- 
tice should  have  been  given  the  defendant  of  the  claim  of  lien  within  10  days 
from  the  delivery  of  the  machinery,  which  was  not  done.  A  rule  for  judg- 
ment for  want  of  sufficient  affidavit  of  defense  was  discharged,  and  the  plain- 
tiff brings  error.  The  first  section  of  the  act  of  June  17, 1887,  with  the  title, 
is  as  follows:  "An  Act  Relating  to  the  Lien  of  Mechanics  and  Others  upon 
Buildings.  Section  1.  Be  it  enacted,"  etc.,  "that  the  provisions  of  the  act  of 
assembly  of  June  16,  A.  D.  1836,  entitled  *An  act  relatiug  to  the  lien  of 
mechanics  and  others  upon  buildings,*  and  the  act  of  assembly  of  April  16, 
1845,  entitled  *An  act  concerning  sheriff's  and  coroner's  sales,  and  for  other 
purposes/  according  to  the  true  Intent  and  meaning  thereof,  shall  be  con- 
strued to  include  claims  for  labor  done  by  mechanics  and  laborers  in  the  erec- 
tion or  construction  of  a  building,  as  liens  are  now  allowed  for  material  fur- 
nished: provided,  that  no  lien  will  be  allowed  for  a  sum  less  than  ten  dollars.* 

Boger  Sherman,  Joshua  Douglass,  Samuel  Qrumbine,  and  James  D.  Uan^ 
cock,  for  plaintiflf  in  error.  /.  H.  Osmer  and  E.  H.  Lamberton,  for  defend- 
ant in  error. 

Williams,  J.  The  controlling  question  in  this  case  is  over  the  constitu- 
tionality of  the  act  of  17th  January.  1887,  entitled  "An  act  relating  to  the  lien 
of  mechanics  and  others  upon  buildings."  It  undertakes  to  change  the  con- 
struction of  the  acts  of  1836  and  1845  in  regard  to  the  persons  embi-aced 
within  their  provisions.  To  determine  whether  this  has  been  done  in  a  con- 
stitutional manner,  we  should  notice,  first,  the  construction  prevailing  prior 
to  the  passage  of  the  act  of  1887;  and,  next,  the  manner  in  which  that  act  at- 
tempts to  change  the  law. 

The  courts  had  given  judicial  construction  to  the  acts  of  1836  and  1845  in 
a  series  of  well-considered  cases,  beginning  with  Hat-Ian  v.  Rand,  27  Pa. 
St.  511.  They  had  uniformly  held  that,  to  entitle  a  mechanic  or  material- 
man to  a  lien  upon  a  building  for  work  done  or  materials  furnished,  it  was 
necessary  that  the  work  or  materials  for  which  a  lien  was  claimed  should 
have  been  done  or  furnished  on  the  basis  of  a  Contract,  express  or  implied, 
with  the  owner,  and  on  the  credit  of  the  building.  Work  done  for  and  ma- 
terials furnished  toa  subcontractor,  and  work  done  by  journeymen  and  la- 
borers, did  not  authorize  the  entry  of  a  lien  by  the  individual  laborer,  or  by 
him  who  dealt  with  a  subcontractor.  This  construction  was  well  settled,  and 
had  been  for  many  years  prior  to  the  act  of  1887.  The  object  of  the  legisla- 
ture in  passing  the  act  of  1687  was  to  change  the  law  in  such  manner  as  to 
extend  to  and  confer  upon  all  laborers  and  mechanics,  whose  claims  amounted 
to  810  and  upwards,  by  whomsoever  employed,  and  to  all  material-men,  no 
matter  upon  whose  order  the  material  was  furnished,  the  same  right  to  a  sep- 
arate lien  as  was  enjoyed  by  those  who  were  under  the  protection  of  the  acta 
of  1836  and  1845,  as  construed  by  the  courts.  The  method  adopted  for  mak- 
ing this  change  in  the  law  was  not  by  the  passage  of  an  act  extending  the 
right  to  a  lien  for  work  and  materials  to  the  new  classes,  but  by  a  direction 
to  the  courts  to  construe  the  acts  of  1836  and  1845  in  such  manner  as  to  in- 
clude the  new  classes  within  their  provisions.  The  first  section  declares  that 
the  provisions  of  the  acts  of  1836  and  1845  shall  be  construed  to  include 
claims  for  labor  done  by  mechanics  and  others  in  the  erection  and  construc- 
tion of  buildings,  L  e.,  for  all  labor  done,  no  matter  at  whose  instance  or  upon 
whose  credit  it  was  dona  Now,  the  constitution  provides,  in  section  6  of  article 
3,  that  "no  law  shall  be  revived,  amended,  extended,  or  conferred  by  a  refer- 
ence to  its  title  only,  but  so  much  thereof  as  is  revived,  amended,  extended,  or 
conferred  shall  be  re-enacted  and  published  at  length;"  while  the  act  of  1887 
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extends  and  confers  the  benefits  of  the  acts  of  1636  and  1845  to  a  large  class 
of  claimants  without  the  re-enactnient  of  a  single  one  of  the  provisions  of  the 
acts  so  extended,  and  by  a  reference  to  their  tftles  only.  It  would  be  difiScult 
to  imagine  a  plainer  violation  of  the  constitutional  provision. 

But  this  is  not  the  only  clause  of  the  constitution  against  which  the  act  of  1887 
offends.  Section  1  of  article  5  vests  in  the  clearest  manner  possible  the  judi« 
cial  power  of  the  commonwealth  in  the  several  courts.  The  legislature  can 
no  more  exercise  judicial  powers  than  the  courts  can  arrogate  to  themselves 
legislative  powers.  The  legislative  and  judicial  departments  of  the  govern- 
ment are  independent  and  co-ordinate.  The  act  of  1887  is  in  no  respect  a 
legislative  declaration  of  the  rights  and  privileges  of  the  class  of  persons  to 
whom  it  relates,  but  it  is  a  judicial  order  or  decree  directed  to  the  courts.  It 
undertakes  to  give  a  new  and  final  interpretation  of  the  acts  of  1836  and  1845, 
and  directs  the  court  to  adopt  that  interpretation  in  all  cases  that  may  be  be- 
fore them.  Obedience  to  this  order  requires  an  abandonment  of  a  long  line 
of  cases,  and  makes  it  incumbent  on  the  courts  to  declare  that  a  large  class  of 
claimants  is  within  the  provisions  of  those  statutes  which  they  have  hereto- 
fore solemnly  adjudged  was  not  within  them.  To  make  this  objection  still 
more  apparent,  it  may  be  borne  in  mind  that  the  act  of  1887  is  not  an  exposi- 
tory statute  following  upon  the  heels  of  that  which  it  seeks  to  explain,  but 
that  it  refers  to  a  law  which  has  been  on  the  statute-book  for  over  half  a  cent- 
ury, and  the  meaning  of  which  has  been  long  and  well  settled  by  the  courts, 
and  it  attempts  to  overturn  the  judicial  construction  given  to  its  provisions, 
and  to  force  upon  the  courts  the  new  one,  which  it  furnishes  ready  made. 
This  is  a  clear  case  of  the  exercise  of  judicial  powers  by  a  department  of  the 
government  that  does  not  possess  them,  and  is  a  violation  of  article  5,  §  1,  of 
the  constitution.  We  do  not  forget  a  class  of  cases  of  which  Lambertson  v. 
Hogan,  2  Pa.  St.  22,  and  Haley  v.  City  of  Philadelphia,  68  Pa.  St.  45,  are 
examples.  Under  the  constitution  as  it  stood  prior  to  1874,  the  limits  within 
which  legislative  power  was  to  be  exercised  were  not  as  clearly  drawn  as  they 
now  are.  Many  things  were  then  permissible,  as  to  the  character  and  form  of 
legislation,  which  the  present  constitution  plainly  forbids.  Expository  stat- 
utes, and  statutes  directing  the  courts  what  construction  should  be  gi  ven  to  pre- 
vious legislation,  were  not  uncommon  prior  to  1874;  and  the  courts,  while 
pronouncing  all  such  legislation  to  be  judicial  in  its  character,  and  void  as  to 
any  retroactive  effect  intended,  yet  sought  to  give  effect  to  the  legislative  will, 
however  expressed,  as  to  future  cases.  As  the  constitution  prescribed  no 
form  or  order  into  which  the  legislative  expression  was  to  be  cast,  the  courts 
sought  to  give  effect  to  the  purpose,  however  expressed.  But  the  con- 
stitution of  1874,  §  6,  art.  3,  already  referred  to,  requires  all  statutes  to  be 
self-explanatory  and  complete  in  their  provisions ;  and  forbids  the  extension, 
amendment,  revival,  or  the  use  of  any  other  meth(xl  of  conforming  the  benefits 
of  previous  legislation  short  of  a  re-enactment  at  length.  This  apparently 
closes  the  old  and  well-worn  short-cut  route;  and  we  cannot,  no  matter  how 
much  ;nclined  we  might  be  to  do  so,  give  effect,  even  as  to  future  cases,  to 
expository  acts  like  thai  under  consideration.  They  are  void  as  an  unthorized 
exercise  of  judicial  power,  and  they  are  void  because  of  the  infraction  of  sec- 
tion 6,  Hrt.  3. 

It  has  been  suggested  that  the  second  section  of  the  act  might  stand,  though 
the  flist  should,  for  the  reasons  given,  fall.  We  do  not  think  so.  An  exam- 
ination of  the  act  as  a  whole  shows  that  its  provisions  all  relate  to  the  same 
class  of  claimants,  and  were  intended  to  add  for  the  benefit  of  tiiat  class  some 
provisions  not  found  in  the  acts  of  1836  and  1845.  If.  as  we  hold,  these  claim- 
ants are  not  brought  under  the  acts  referred  to,  by  the  first  section,  the  re- 
maining sections  have  nothing  on  which  they  can  take  effect.  They  are  a 
headless  trunk,  and  our  system  of  liens  for  the  benefit  of  mechanics  and  ma- 
terial-men remains  as  it  was  before  the  act  of  1887  was  passed.    It  follows 
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that  the  affidavit  of  defense,  whloh  reated-  under  the  ruling  of  the  court  helo  w, 
on  the  averment  of  want  of  notice  in  accordance  with  the  ajct  ,of  1887,  was 
insufficient,  and  judgment  should  have  been  entered  non  ohatante,  It  is  there- 
fore  ordered  that  tlie  record  be  remitted,  and  that  the  court  below  proceed  to 
enter  judgment  against  the  defendant  for  such  sum  as  to  right  and  justice 
may  belong,  unless  other  legal  or  equitable  cause  be  shown  to  the  court  why 
such  judgment  should  not  h^  entered. 

Grbbn»  Jm  absent. 


Gbabino  v.  Hafgood  et  oL 
(Supreme  Cowt  of  PennsyVvcmia,   November  5, 1888.) 

Error  to  court  of  common  pleas,  Allegbeny  county. 

Scire  f  ados  on  a  mechanic's  lien  by  H.  C.  Gearing  againet  John  E.  Hapgood,  owner, 
and  H.  L.  McLean,  the  contractor  constrncting  the  building  in  question.  An  affidavit 
of  defense  being  held  sufficient,  the  scire  facUu  was  quashed,  and  plaintiiC  brings  er- 
ror. 

James  H.  PortCj  for  plaintift  in  error.    Kirk  Q.  Brighamf  for  defendant  in  error. 

Williams,  J.  Oearing  was  a  material-man,  and  filed  his  lien  for  lumber  furnished 
for  the  erection  of  a  building  on  Carson  street,  in  the  city  of  Pittsburgh.  When  a  writ 
of  scL  fa.  was  issued  thereon,  John  Hapgood,  who  was  named  as  owner,  made  an  affi- 
davit of  defense,  in  which  the  important  averment  was  that  "plaintifF  failed  to  notify 
defendant  of  the  amount  and  character  of  his  claim,  as  required  by  law. "  No  such  no- 
tice is  required  by  the  act  of  1886,  or  any  of  its  supplements;  but  a  provision  requiring 
notice  is  found  in  the  act  of  1887,  entitled  **  An  act  relating  to  the  lien  of  mechanics 
and  others  ;**  and  it  is  evident  that  the  affidavit  was  drawn  with  reference  to  that  act. 
We  have  decided  in  Iron-Worhs  v.  Oil  Co.,  anfe,  917,  (heard  at  the  present  term,)  that 
the  act  of  1887  is  unconstitutional,  and  that  our  system  of  mechanics'  liens  is  whoUy 
unaffected  by  any  of  its  provisions.  The  reasons  for  this  conclusion  wiU  be  found  in 
the  opinion  in  the  case  referred  to,  which  is  filed  hei-ewith.  The  ruling  of  the  learned 
court  was  for  this  reason  erruneous,  and  the  judgment  is  reversed,  both  as  to  the  Uen 
and  the  writ  of  sci.fa^^  and  the  record  remitted,  and  a  procedendo  awarded. 


Habsh  v.  Bowbb  et  dL 
(Supreme  Court  of  Pennsyl/oania.    November  5, 1888.) 

Error  to  court  of  common  pleas,  Allegheny  county. 

Scbre  facias  on  a  mechanic's  lien  by  John  W.  Bower  and  D.  C.  Bower,  doing  busi- 
ness as  John  W.  Bower  &  Co.,  against  Charles  Dudgeon,  contractor,  and  William 
Marsh,  owner  or  reputed  owner  of  the  premises  for  which  the  materials  were  fur- 
nished.   Judgment  was  entered  for  plaintiffs,  and  defendant  Marsh  brings  error. 

John  F.  Cox^  tor  plaintiff  in  error.  X.  L.  Davis  and  5.  A.  MoCIwaq,  for  defendants 
In  error. 

Williams,  J.  The  affidavit  of  defense  set  up  no  answer  to  the  plaintiffs  claim  on  the 
merits.  It  rested  wholly  on  the  failure  of  the  material-man  to  give  the  notice  of  hia 
intention  to  rely  upon  his  lien  as  a  security  for  his  bill,  whloh  is  provided  for  in  the 
second  section  of  the  act  of  1887.  We  have  held  that  act  to  be  unconstitutional,  and 
therefore  of  no  effect  whatever,  in  the  case  of  Iron  Works  v.  Oil  Co.,  ante,  917.  (de- 
cided at  the  present  term.)  It  is  unnecessary  to  repeat  the  reasons  there  given. 
Whether  Bower  &  Co.  were  within  the  provisions  of  the  beoond  section  or  not  is  a  ques- 
tion of  no  consequence,  for  the  act  falls  as  a  whole.  No  part  of  it  is  in  force, 
and  our  mechanic's  lien  laws  stand  precisely  as  though  it  had  never  been  passed.  The 
court  below  was  right,  therefore,  in  holding  the  a&davit  to  be  insufficient,  and  in 
enienng  judgment  non  obstante  and  the  judgment  is  now  af^med. 


KuHNS  V.  Fennell  et  oZ. 

(Swpreme  Court  of  PennsyVoania.    October  29, 18S8.) 

X.  Boinn>AitiB8->MARRJsi>  Lines— ExpBRiifENTAL  Lines. 

A  xnarked  line,  experimentaUy  located  hy  a  surveyor  in  attempting  to  divide  a 
tract  of  land^  not  mentioned  in  the  deed,  and  disagreeing  with  Its  courses  and  dis- 
tances, as  wefi  as  with  a  plat  therein  referred  to,  will  not  control  the  description  in 
the  deed. 


Digitized  by 


Google 


Pa.]  XDBlia  «i  FENZIBUi.  931 

&  Sams— Bt  AffsssMnrr. 

Where  coterminous  ownera  of  land  agree  upon  a  marked  line  as  their  mutual 
boundary,  and  so  recognize  ^d  adopt  it  for  21  vears,  the  statute  of  limitation  will 
protect  either  part^  in  nis  possession  up  to  the  Une,  though  It  Is  not  the  line  men- 
tioned i&  the  deed. 

Error  to  court  of  common  pleas,  Westmoreland  county;  Jamis  A.  Hun- 
ter, Judge. 

Ejectment  by  John  Kuhns  against  John  Fennell  and  A.  D.  Bowman  for 
eight  acres  of  land.  Verdict  and  jiudgntent  for  defeuda&te,  and  plaintiff 
brin^  error.    The  charge  of  the  trial  court  is  as  follows: 

"This  is  an  action  of  ejectment  for  some  eight  acres  of  land  which*  unfor- 
tunately, it  would  seem,  has  been  the  subject. of  litigation  for  quite  a  while* 
It  appears  by  the  record  evidence  that,  as  far  back  as  1804*  one  Philip  Kuhns 
became  the  owner  of  two  tracts  of  land,— one  known  as  the  'Oxford  Tract,' 
containing  253  acres  and  some  perches;  and  the  other  as  the  'Millerstown 
Traut,'  containing  200^  acres.  On  the  28th  of  February,  1822*  Philip  Kuhns 
conveyed  to  Jacob  Kuhns,  the  father  of  the  plaintiff,  236  acres  of  this  land; 
and  be,  on  the  29th  of  May,  1849,  oonveyed  to  John  Kuhns  106 acres.  Jacob 
Kuhns  died  in  Februaiy,  I860,  and  his  real  estate,  being  the  balance  of  his 
purchase,  some  145  acres* — the  precise  quantity  tlie  record  will  show, — was 
brought  into  partition;  and  John  Kuhns,  his  son,  took  it  at  the  appraised 
value,  and  thus  he  became  the  owner  of  the  land  of  Jacob  Kuhns,  the  father, 
so  purchased  from  old  Philip  Kuhns.  Adam  Bowman,  the  father  of  the  de* 
fendant,  became  the  owner  of  the  adjoining  portion  of  the  Philip  Kuhns  pur- 
chase by  deed  of  the  same  date  as  chat  of  Jacob  Kuhns,~each  deed  calling 
for  236  acres,  and  each  deed  having  the  same  consideration  money  mentioned 
in  it;  and  it  is  contended,  and  the  whole  of  the  evhience  would  tend  to  show* 
that  the  purpose  of  old  Philip  Kuhns  was  to  divide  his  land  equally  between 
his  son  Jacob  and  liis  son-in-law,  Adam  Bowman.  As  John  Kuhns,  the 
plaintiff,  became  the  owner  of  the  land  conveyed  to  his  father,  Jacob,  so  A.  D. 
Bowman,  the  defendant,  as  shown  by  a  conveyance*  became  the  owner  of  the 
land  conveyed  to  his  father,  Adam;  and,  apart  from  the  question  which  we 
shall  presently  discuss,  the  only  title  would  be  as  between  Jacob  Kuhns  and 
Adam  Bowman. 

"The  question  now  is  as  to  the  true  division  line  which  involves  the  land  in 
dispute.  The  best  illustration  that  can  be  given,  the  best  picture  of  the  land 
in  dispute,  is  the  survey  and  map  made  by  Cyrus  T.  Long;  the  disputed  land 
having  been  colored.  The  original  survey  making  the  division  of  the  land 
was  made  by  General  Murry  in  1813,  who  furnished  of  the  Kuhns  land  and 
of  the  Bowman  land  a  draft;  and  these,  according  to  the  testimony  of  the 
surveyors.  Long  and  Ferguson,  when  laid  together*  fit.  But,  taking  up  the 
survey  of  the  Kuhns  tract,  the  line  32  rods  would  fall  short  of  coming  up 
even  to  the-  line  claimed  by  Bowman,  nor  would  it  reach  the  line  contended 
for  by  Kuhns  by  some  75  rods,  while  the  line  25  rods,  as  mentioned  in  the 
Bowman  deed,  would  not  reach  the  line  claimed  by  70  rods,  nor  would  it  reach 
the  line  contended  for  by  Kuhns  by  some  90  rods,  perhaps,  if  we  recollect 
aright.  The  maps  will  show  for  themselves.  The  various  drafts  which  have 
been  shown  to  you,  and  thet  explanation  of  the  surveyors,  will  make  this 
matter  plain.  You  will  observe,. however,  that  the  deeds  to  Jacob  Kubus 
and  Adam  Bowman  refer  to  the  Murry  drafts,  and  to  these  drafts  may  you 
refer  to  help  you  out  of  any  perplexities  created  by  the  deeds  as  to  the  courses 
and  distances  there  given.  Now,  it  would  seem  that  neither  the  deed  of  the 
plaintiff  nor  the  Murry  draft  would  give  the  land  to  the  plaintiff;  but  he 
contends  there  is  an  error  in  both,  by  reason  of  a  well-marked  line  on  the 
ground*  corresponding  in  age  with  the  survey^  But  this  we  shall  refer  to 
hereafter.  The  body  of  the  draft,  if  you  believe  the  testimony  of  Gyrus 
Long,  does  not  appear  to  be  in  the  handwriting  of  General  Murry,  although 
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he  certified  it  by  appending  his  signature  thereto.  Both  deeds  refer  to  the 
Mnrry  sarveys,  and  the  authenticity  of  these  drafts  may  not  be  questioned. 

'*  Certain  legal  propositions  grow  out  of  this  dispute,  and  among  them  we 
may  name  three  as  leading  ones:  First  Where  there  are  discrepancies  or  in- 
accuracies in  the  description  of  land,  by  the  courses  and  distances, — or  even 
where  a  draft  is  clear  enough  upon  its  face, — a  well-marked  line  upon  the 
ground  will  prevail,  although  such  line  may  not  be  in  strict  accordance  with 
the  draft.  Second*  Where  adjoining  owners  of  land  occupy  and  use  up  to  a 
certain  line — holding  adversely  the  one  against  the  other — for  a  period  of 
twenty-one  years,  such  adverse  holding  gives  title  by  the  statute  of  limita- 
tions; and  where  the  land  is  arable,  and  where  there  is  a  fence  or  other  well- 
defined  line,  and  the  land  is.  occupied  or  cultivated  or  cleared,  and  a  party 
openly  and  adversely  claims  the  land  up  to  such  fence,  or  other  well-defined 
line,  with  the  knowledge  of  his  ad  joiner,  and  claiming  it  as  against  the 
world  for  twenty-one  years,  the  law  gives  him  the  land  up  to  such  line.  But 
as  to  woodland,  and  where  the  same  is  not  inclosed,  the  matter  of  acquiring 
title  by  the  statute  is  more  difficult.  In  such  case  the  rule  is  thus  given:  It 
a  party  defines  his  boundaries,  and  takes  actual  possession  of  a  part  by  clear- 
ing or  cultivation,  and  uses  the  remainder  as  farmers  usually  do  woodland, 
by  taking  timber,  etc.,  and  does  this  adversely  and  exclusively  for  twenty- 
one  years,  the  owner  in  the  mean  time  not  interfering,  he  gives  title  by  the 
statute  of  limitations.  But  you  will  observe  that  the  woodland  is  carried 
with  the  part  cleared  and  cultivated,  and  not  upon  its  own  strength.  Again 
a  party  may  be  estopped  or  precluded  by  his  having  said  or  done  something 
which  he  will  not  be  permitted  to  deny,  as  against  him  who  relied  upon  or 
was  misled  by  such  word  or  act.  This  brief  outline  of  these  principles  of 
law  will  prepare  you  for  what  we  may  now  say. 

'*  And,  first,  then,  I  do  not  think  there  is  enough  in  the  evidence  to  give  the 
plaintiff  title  by  the  statute  of  limitations,  except  as  we  shall  presently  refer 
to  it.  If  these  eight  acres  were  within  the  plaintiff's  deed  and  survey,  he 
need  not  set  up  title  by  the  statute  of  limitations.  It  was  his  by  grant, — a 
higher,  and,  perhaps,  in  one  sense  of  the  word,  a  more  perfect,  title  than  that 
which  can  be  obtained  by  the  statute;  and  yet  title  obtained  by  the  statute  of 
limitations  is  a  good  and  sufficient  title.  If  it  was  no  part  of  the  land  he  got 
by  his  deed,  then  it  was  separate,  uninclosed  woodland,  and  occasional  acts 
of  taking  timber  from  it  would  not  be  such  an  adverse  holding  as  the  law  re- 
quires in  such  case.  But  here  I  may  say,  as  well  now  as  again,  that  if  there 
was  a  well-defined  line,  and  both  these  parties  assented  thereto,  whether  the 
land  was  cultivated  or  cleared  or  woodland,  after  a  period  of  twenty-one  years 
the  law  will  make  that  the  line.  As  to  the  line  from  the  oak  tree  to  the  stone- 
pile,  there  is  no  question  but  that  it  was  well  marked ;  and  this,  left  unex- 
plained, would  indicate  that  such  was  the  line.  But  this  the  defendant  ex- 
plains by  showing,  so  far  as  he  can,  that  General  Murry  first  ran  this  line  and 
marked  it;  but,  upon  making  his  calculation,  discovered  that  it  gave  to  Kuhns 
too  much  land,  and  that  afterwards  he  went  back  and  changed  the  line,  as  the 
defendant  contends,  from  the  evidence,  so  as  to  give  each  one  an  equal  share. 
In  this  connection  you  will  observe  that  the  Murry  drafts  call  for  a  post  at 
either  end  of  the  line,  and  not  for  a  white  oak  at  one  end  and  a  stone-^pile  at 
the  other;  and  in  addition,  if  the  intention  was  to  make  an  equal  division  of 
the  land,  giving  to  each  236  acres, — ^and  you  may  rely  upon  the  testimony  of 
Surveyor  Ferguson, — the  claim  set  up  by  the  plaintiff  would  not  be  in  accord- 
ance with  such  Intention.  He  testifies  that,  if  Bowman  retains  the  land  in 
dispute,  he  would  have,  by  his  measurement,  some  five  acres  and  some  odd 
perches  less  than  Kuhns;  but,  if  the  disputed  land  was  given  to  Kuhns,  he 
would  have  twenty-three  acres  and  twenty-six  perches  more  than  Bowman. 
The  important  question  is,  where  is  the  true  lineV  Taking  the  Murry  surveys 
together,  they  would  give  the  land  to  Bowman,  as  explained  by  the  surveyors ; 
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baU  if  thatmarked  line  is  to  prevail,  then  tbeland  would  go  to  Kubns.  Where 
did  Murry  finally:  fix  the  line?  Did  he  leave  the  marked  line  as  hia  survey^ 
or  did  be  connect  this  line  afterwards,  so  as  to  equalize  the  land,  and  change 
it  further  on  the  Kuhns  side?  You  will  determine  this  fact  from  all  the  evi- 
dence presented. 

"As  to  the  estoppel  set  up.  I  do  not  think  that,  from  anything  the  de- 
fendant did,  he  will  be  precluded  from  making  a  defense  here,  for  perhaps 
two  reasons:  First,  at  the  time,  even  if  he  did  all  that  is  contended  for,  and 
established  by  the  witnesses,  he  was  not  the  owner  of  the  land.  I  refer,  now, 
to  what  occurred  at  the  time  of  the  survey  by  Mechling,  when  they  were 
bringing  the  land  into  partition.  But  for  another  important  rea3on  the  plain- 
tiff tod  notice  at  least  suthcient  to  put  himself  on  his  guard  before  he  took 
the  land  at  the  appraisement.  It  has  been  shown  that  Adam  Bowman  gave  . 
notice  that  he  was  dissatisfied  with  the  Mechling  survey,  and  that  there  were 
ten  acres  more  or  less  comprehended  within  that  survey  that  belonged  to  the 
estate  of  old  Jacob  Kuhns;  and  this  was  notice  at  least  efficient  to  put  John 
Kuhns  on  his  guard.  He  had  not  taken  the  land  at  that  time;  he  had  not 
paid  any  of  his  money  at  that  time,  and  he  had  this  notice. 

'^We  are  requested  to  answer  certain  legal  propositions  on  the  part  of  coun- 
sel on  both  sides.  FHere  the  court  proceeded  to  answer  plaintiff's  and  def end« 
ant's  points,  and  then  said:]  You  will  take  the  whole  of  the  evidence,  and 
consider  it  carefully,  and  render  such  verdict  a^  the  same  will  justify  you, 
under  the  law,  as  given  to  you  by  the  court;  and  unless  there  be  some  inter- 
vening cause,  on  the  various  branches  of  the  case,  and  upon  which  we  have, 
commented,  your  verdict  should  be  in  support  of  what  old  Philip 'Kuhns  has 
done. " 

The  assignment  of  errors,  so  far  as  material,  are:  **  First,  The  court  erred 
in  answering  the  plaintiff's  third  point,  which  point  and  answer  were  in  the 
words  following,  to-wit:  '(3)  If  the  jury  find  from  the  evidence  that  Bow- 
man and  Kuhns  recognized  the  marked  line,  south,  27|^^  west,  644-10  perches, 
as  a  boundary  line  between  their  farms,  for  a  period  of  twenty-one  years,  then 
such  line  would  be  regarded  in  law  as  a  consentible  boundaiy  line,  and  both 
parties  would  be  bound  to  adhere  to  it.  Anstoer  8.  Yes;  if  Kuhns  and  Bow- 
man agreed  that  the  marked  line  should  be  the  line,  and  adopted  the  same  as 
such,  and  made  it  a  consentible  line  for  twenty-one  years  before  they  began 
litigation,  the  law  would  not  suffer  it  to  be  disturbed  now.'  Second.  The 
court  erred  in  answering  the  plaintiff's  fourth  and  fifth  points,  which  paints 
and  answer  were  in  words  following,  to  wit:  *  (4)  If  the  jury  find  that  there 
was  a  well-marked  line  between  the  Bowman  farm  and  the  Kuhns  farm,  and 
no  other  marked  line  except  this  one,  which  line  corresponds  to  the  date  of  the 
deed,  the  lines  on  the  ground  are  to  be  taken  as  the  true  lines  separating  the 
surveys,  although  differing  from  the  plots  of  Bowman  and  Kuhns  given  in 
evidence.  (5)  Starting  at  the  fallen  white  oak  at  the  end  of  the  long  division 
line,  and  running  the  line  which  calls  for  32^  rods  in  the  Murry  survey,  and 
keeping  on  the  same  course  from  the  end  of  that  distance  to  the  stone-pile, 
there  are  two  marked  trees  between  the  end  of  32^  rods  and  the  stone-pile, 
right  on  the  same  course.  Then  from  the  stone-pile  to  the  white-oak  corner, 
north,  27^°  east,  64  4-10  perches,  to  Thompson  land,  the  line  is  very  carefully 
marked  in  several  places  corresponding  about  in  date  with  the  Murry  survey, 
(deed.)  Adopting  the  rule  that  the  marks  on  the  ground  must  control  both 
the  survey  and  the  deed,  there  seems  to  be  but  little  difllculty  in  solving  this 
apparently  troublesome  problem.  Watson  v.  Jones^  85  Pa.  St.  117.  Answer 
4,  6.  These  points  raise  a  question  of  law  that  is  material,  and  the  counsel 
earnestly  press  them.  As  a  general  proposition,  a  marked  line  on  the  ground 
controls,  and  that  the  survey  must  yield  to  marks  upon  the  land  of  equal  age. 
But  in  this  case  it  is  contended  this  marked  line  was  only  an  experimental 
line,  and  that  afterwards  it  was  rejected  by  General  Murry,  and  another  line 
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rnn/as  laid  down  on  the  draft,  so  as  to  make  an  equal  diylslon  of  ttie  land. 
If  you  find  this  to  be  the  fact,  you  will  not  be  governed  by  the  marked  tines 
upon  the  ground.* " 

Laird  <&  Keenan^  for  plaintiff  in  error.  Jfarohaud  A  Oaitfier  and  Moor* 
head  &  Head,  for  defendants  in  error. 

Per  Curiam.  There  is  nothing  in  the  plaintiff's  assignments  of  error 
which  requires  extended  comment.  Taking  the  deeds  of  Jacob  Kuhns  and 
Adam  Bowman  with  the  Murry  drafts,  neither  the  deed  nor  draft  under  which 
the  plaintiff  claims  gave  him  the  land  which  he  claims,  so  that  the  marked 
line,  found  on  the  ground,  was  of  no  moment  in  the  controversy.  Such  line, 
when  called  for  by  a  deed  or  survey,  is  oonclusire;  but,  when  not  so  called  for, 
it  goes  for  nothing.  Why  should  the  plaintiff  be  allowed  to  adopt  a  line  called 
for  neither  by  his  deed  nor  the  draft  from  which  it  was  made?  The  proposi* 
tion  is  preposterous.  Obviously  the  line  in  controversy  was  but  experimental, 
and  was  not  adopted  by  the  grantor  of  the  contestants.  The  questions  in- 
volving the  statute  of  limitations  were  properly  ruled,  as  were  those  concern- 
ing evidence.    The  judgment  is  affirmed* 


Appeal  of  DoNEHOO. 
{Swjpreme  Court  of  Pennsylvania,    Ootober  29,  ISSS.) 

1.  Habttual  Drunkards— Capacity  to  Contract. 

On  a  iftroceedine  to  reopen  certain  judgments.  It  appeared  that  the  judgment 
adjudged  an  habitual  drunlcard  for  the  period  of  one  year  before 


debtor-  had  been  adjudged  an  habitual  drunlcard  for  the  period  of  one  year 
the  adjudication,  and  the  notes  on  which  the  judgments  were  entered  were  given 
within  that  year.  The  judgment  creditor  testified  positively  that  the  debtor  was 
sober  when  lie  gave  the  notes.  The  debtor  and  another  testlned  that  he  was  drank 
when  he  gave  the  notes,  but  neither  of  them  showed  a  distinct  recollection  of  the 
circumstances.  ReUL  that  the  preponderance  of  the  evidence  was  In  the  creditor's 
favor,  and  overcame  tiie  presumption  arising  from  the  adjudication  that  the  debtor 
was  an  habitual  drunkai*a. 

2.  Usurt—What  Amounts  to. 

The  fact  that  a  number  of  smaU  notes  of  the  debtor  were  purchased  at  a  discount 
by  the  judgment  creditor,  and  two  new  notes  taken  for  their  face  value,  does  not 
establish  the  defense  of  usury;  the  relation  of  borroworand  lender  not  existing  be- 
tween the  parties  to  the  new  notes. 

8.  Same. 

Where  a  note  for  f400,  payable  In  three  months,  is  given  for  borrowed  moneyi  and 
the  maker  receives  only  $350,  usurious  interest  is  taken. 

Appeal  from  court  of  common  pleas,  Washington  county;  J.  A.  MgIl' 
VAiNE,  Judge. 

Petition  by  D.  M.  Donehoo,  committee  of  William  W,  Stephenson,  to  re* 
open  certain  judgments  in  favor  of  James  Kuntz,  Jr.,  against  said  Stephen- 
son.  A  rule  to  show  cause  why  the  judgments  should  not  be  opened,  and  the 
judgment  creditor  enjoined  from  collecting  the  judgments,  was  dismissed, 
and  Dunehoo  appealed. 

The  judgment  of  the  trial  court  was  as  follows: 

"On  the  16th  day  of  June,  1883,  the  above-named  defendant,  Wm,  Wylie 
Stephenson,  was  adjudged  to  be  an  habitual  drunkard,  and  by  reason  thereof 
incapable  of  transacting  business.  The  inquest  on  whose  finding  this  adju- 
dication was  based  also  found  that  he  had  been  in  this  condition  for  the  period 
of  one  year  prior  to  the  date  of  their  finding,  or  from  tlie  15th  day  of  June, 
1882.  On  the  3d  day  of  July,  1883,  D.  M.  Donehoo  was  appointed  the  com- 
mittee of  said  Stephenson,  and  on  his  application  this  rule  was  granted.  Two 
questions  are  involved  in  the  issue  joined  upon  this  rule:  (1)  Are  the  notes 
and  warrants  of  attorney,  upon  which  the  judgments  to  the  above  numbers 
and  terms  were  entered,  void  and  of  no  effect  by  reason  of  the  incapacity  of 
the  defendant,  Wm.  Wylie  Stephenson/ to  make  a  contract  at  the  dates  on 
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which  said  notes  were  resp'ectWelj  signed?  (2)  If  he  was  capable  6f  making^ 
a  contract  at  these  dates,  then  is  there  any  usurious  interest  included  in  the 
face  of  either  of  the  notes  V  and,  if  so,  shouid  the  court  open  the  jud^ents, 
6t  either  of  them,  in  order  to  allow  the  defendant  a  credit  on  the  principal 
debt  for  the  amount  of  this  usurious  interest?  The  judgments «nterM  to  No. 
265,  January  term,  1888,  and  to  No.  266,  January  term,  1883,  were  entered 
oh  notes  dated  and  executed  on  the  29th  day  of  December,  1882;  and  the  one 
entered  to  No.  150,  March  term,  1883,  was  entered  on  a  note  executed  on  tlie 
2lBt  day  of  February,  1888.  Thus  it  appears  that  all  three  of  the  notes  were 
given  within  one  year  of  the  finding  of  the  inquest,  and  of  the  day  and  year 
when  the  said  defendant  was  by  a  decree  of  this  court  adjudged  an  habitual 
drunkard.  In  the  determination,  tiien,  of  this  first  question  raised  by  the 
pleadings,  the  burden  of  pre  of  is  on  the  respondent;  or,  in  other  woixis,  the 
finding  of  the  inquest  makes  a  prima  facie  case  in  favor  of  the  petitioner. 
Noel  V.  Karper,  53  Pa.  St.  97;  Kio?i8  v.  Klohs,  61  Pa.  St.  245. 

**But  three  witnesses  were  called  as  to  Stephenson's  condition  when  these 
notes  were  executed, — Stephenson  himself,  L.  S.  Cotton,  and  the  respondent 
liimself .  The  respondent  says  that  when  Stephenson  executed  these  notes  he 
was  perfectly  sober,  and  knew  what  he  was  doing.  On  the  other  band,  Stephen- 
son himself  and  Cotton  say  he  was  drunk.  Stephenson  says  he  was  so  drunk 
that  he  could  hardly  write  his  name,  (although  an  examination  of  the  signa- 
ture to  the  notes  would  not  suggest  such  an  idea.)  After  giving  the  defend- 
ant the  benefit  of  his  prima  facie  case,  and  carefully  weighing  the  testimony 
of  these  witnesses,  all  of  whom  are  known  to  us,  we  are  not  satisfied  that 
Wm.  Wyiie  Stephenson,  on  the  days  be  executed  these  three  notes  in  question* 
was  incapable  of  making  a  binding  contract,  or  that  Jame  Kuntz,  Jr.,  the  re- 
spondent, knew  that  he  was  then  under  the  influence  of  liquor,  (if  he  was,)  or 
that  he  was  in  any  way  incapacitated  to  do  business.  The  testimony  of  both 
Cotton  and  Stephenson  is  unsatisfactory.  A  distinct  recollection  of  the  trans- 
action has  evidently  passed  from  their  minds,  and  they  were  unable  to  give  any 
definite  information  on  the  subject  when  they  were  examined  as  witnesses. 
And  that  is  one  of  the  difficulties  encountered  where  parties  delay  bring- 
ing a  matter  of  this*  kind  before  the  court  for  a  long  period  of  time,  as  in  this 
case.  If  this  proceeding  had  been  instituted  at  the  earliest  possible  moment, 
— which  would  have  been  as  far  back  as  July,  1883, — then  the  witnesses  on 
both  sides  might  have  been  able  to  speak  with  more  accuracy  and  with  more 
definiteness  as  to  what  transpired  when  these  notes  in  controversy  were  ex- 
ecuted. Believing,  as  we  do,  that  the  preponderance  of  the  evidence  shows 
that  young  Stephenson  fully  comprehended  what  he  was  doing  when  he  signed 
these  notes;  that  he  was  sober;  and  thatthe  respondent  dealt  with  him  fairly, 
believing  that  he  was  capable  of  doing  business, — we  find  that  the  petitioner 
has  failed  to  establish  his  allegation  that  these  notes  are  invalid  by  reason  of 
the  incapacity  of  Wm.  Wylie  Stephenson  to  make  a  contract  at  the  time  when 
said  notes  were  signed  and  delivered.  WemeVs  Appeal,  91  Pa.  St.  320;  Bank 
V.  Moore,  78  Pa.  St.  407,  Considerable  testimony  was  taken  and  read  at  the 
argument  in  regard  to  the  defendant  borrowing  money  from  other  parties  and 
from  the  respondent  at  other  times;  none  of  which,  in  our  opinion,  is  either 
relevant  or  competent  under  the  pleadings  in  this  case. 

"Now,  as  to  the  second  question:  Was  there  usurious  interest  included  in 
the  face  of  these  notes?  (1)  As  to  the  $125  note  entered  to  No.  150,  March 
term,  1883.  This  note  was  given  in  place  of  the  defendant's  promissory  note, 
for  the  same  amount,  which  the  respondent  bad  bought  from  Dr.  Creigh,  who 
bad  taken  it  from  the  defendant  in  payment  of,  or  as  security  for,  the  price 
of  a  library  which  the  doctor  had  sold  him.  The  respondent  gave  $100  for 
this  note,  but  it  does  not  appear  when  it  was  made,  or  when  he  bought  It. 
When  the  judgment  note  in  question  was  given,  the  promissory  note  was  sur- 
rendered to  Stephenson,  who  burned  it.    The  fact  that  Kuntz  bought  this. 
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note  at  a  discount,  and  incladed  the  whole  amount  tliereof  in  the  Judgment 
note,  would  not  give  Stephenson  the  right  to  claim  a  credit  of  $25  on  the  last 
note  for  usurious  interest,  for  the  relation  of  lender  and  borrower  did  not  ex- 
ist between  him  and  Kuntz.  (2)  As  to  the  8400  given  to  Kuntz  and  entered 
to  No.  265,  January  term,  1883.  Kuntz  testifies  that  he  had  bought  from 
different  parties  four  or  five  small  not€s  against  Stephenson,  on  some  of  which 
L.  S.  €k)tton  was  surety;  that  he  desired  these  notes  all  put  in  one  judgment 
note,  so  he  could  enter  it;  that  he  made  a  statement  showing  the  amount  of 
these  small  notes,  and  showed  it,  and  explained  it  to  Stephenson,  andtold  him 
what  he  wanted;  that  the  amount  of  the  small  notes  was  four  hundred  dol- 
lars, the  same  as  the  amount  for  which  this  Judgment  note  was  drawn;  He 
states,  further,  that  Stephenson  signed  the  judgment  note,  and  then  took  the 
small  notes  and  threw  them  in  the  fire.  It  does  not  appear  in  the  evidence 
when  these  small  notes  were  given  by  Stephenson,  or  when  they  were  pur- 
chased by  Kuntz.  The  relation  of  lender  and  borrower  not  existing  between 
the  pai-ties,  there  can  be  no  usury  in  this  note.  (3)  As  to  the  1^0  note  given 
to  J.  F.  Schrobtz,  and  entered  to  266,  January  term,  1883.  This  note  was 
given  for  borrowed  money,  and  it  is  admitted  that  Stephenson  only  received 
S350  when  the  note  was  executed.  As  the  note  only  had  three  months  to  run, 
more  than  the  legal  rate  of  interest  was  retained,  and  the  judgment  which 
was  entered  should  be  opened  in  order  that  the  amount  justly  due  upon  this 
note  may  be  asceilained. 

''In  conclusion,  we  ought  to  add  that,  in  cases  of  lunacy,  the  rule  is  that 
where  one  takes  the  note  of  a  person  who  is  afterwards  found  to  be  a  lunatic, 
and  the  finding  of  the  inquest  overlaps  the  date  when  the  note  was  given, 
neither  the  lunatic  nor  his  committee  can  avoid  the  payment  of  the  note,  if 
the  other  party  had  no  knowledge  of  the  lunacy,  and  the  note  was  obtained 
without  fraud  and  upon  a  proper  consideration.  As  between  an  innocent 
party  and  a  lunatic,  the  lunatic  must  suffer  the  consequences  of  his  own  in- 
firmities. Where  one,  without  knowledge  of  the  lunacy,  deals  fairly  with  a 
lunatic,  it  would  be  unjust  to  allow  the  lunatic  to  reap  the  benefit  of  the  deaU 
and  repudiate  his  own  obligations  in  connection  therewith.  Beal8  v.  See,  10 
Pa.  St.  56;  Moore  v.  Hershey,  90  Pa.  St.  200.  Young  Stephenson  may  have 
squandered  the  money  that  these  notes  represent  in  riotous  living,  but  that  is 
no  reason  why  an  innocent  party  should  lose  the  money,  and  relieve  Stephen- 
son (or  his  estate)  from  the  consequences  of  his  own  folly." 

John  D,  Braden,  for  appellant.    A,  M.  Toddf  for  appellee. 

Per  Curiam.  The  conclusion  adopted  by  the  court  below  in  the  case  in 
hand  seems  to  us  to  have  been  justified  by  the  evidence.  The  facts  as  found 
by  the  learned  judge  make  the  result  arrived  at  by  him  necessary  to  an  equi- 
table disposition  of  the  controversy.  The  decree  is  affirmed,  at  costs  of  appei- 
lant* 


(122  Pa.  St.  657)  ""= 

Gibson  t?.  Plttmbcreek  Poor-Distriot. 

iSujyreme  Court  of  Pennsylvania.    October  29, 1888.) 

FooB  AND  Poor-laws— OvERSEEKS— Powers— Borrowing  Monet. 

The  borrowing  of  money  by  overseers  of  the  poor,  to  pay  costs  and  charges  ad- 
judged against  tneir  district  on  an  appeal  from  an  order  of  removal,  without  an  or- 
der of  relief,  is  not  authorized  by  an  imperative  emergency,  and  does  not  bind  the 
district 

Error  to  court  of  common  pleas,  Armstrong  county;  Jakbs  B.  Nealb, 
Judge. 

Action  by  Lewis  C.  Gibson  against  Plumbcreek  Poor-District  for  money 
loaned.    Judgment  for  defendant,  and  plaintiff  brings  error. 

McCain  dk  Leason,  for  plaintiff  in  error.  W.  2>.  Faitont  for  defendant  in 
error. 
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Ck)Ri>ON»  C.  J.  The  plaintiff,  Lewld  0.  Gibson,  instituted  an  action  of  as- 
sumpHt  against  the  poor-district  of  Plumbcreek,  for  the  purpose  of  recoter* 
ing  from  that  district  the  sum  of  some  $420  loaned  by  him  on  the  28tb  of 
January,  1884,  to  its  overseers.  The  facts  of  the  case,  as  they  appear  from 
the  evidence,  are  as  follows:  On  the  4th  of  June  of  the  year  stated  an  appeal 
was  taken  from  an  order  of  removal  of  a  piauper  from  the  said  district  to  the 
Bayne  township  poor-district,  in  the  county  of  Indiana.  This  appeal  was 
finally  determined,  by  the  quarter  sessions  of  Armstrong,  against  the  Plumb- 
creek  district;  and  on  taxation  of  the  costs  and  charges  due  Ray  he  they  were 
found  to  amount  to  $420.86,  which  sum  the  court  ordered  the  defendant  to 
pay,  and  for  this  purpose  the  money,  as  above  stated,  was  borrowed  from  the 
plaintifiP.  The  counsel  for  the  defendant  incists  that  this  borrowing  was  not 
the  result  of  the  joint  action  of  the  overseera,  but  the  act  of  one  only.  This 
fact,  however,  if  fact  it  be,  we  pass  as  of  no  moment  in  the  final  disposition 
of  this  contention;  for  the  material  question,  and  the  one  on  which  the  court 
below  put  its  decision,  was  that  which  involves  the  poi^i^er  of  the  overseers  to 
bind  their  district  for  borrowed  money.  The  powers  of  these  officers  are  very 
strictly  limited  by  the  various  acts  of  assembly  relating  to  the  maintenance 
of  the  poor,  and,  except  in  rare  and  special  cases,  they  cannot  step  beyond  the 
letter  of  those  acts.  We  agree,  however,  with  the  counsel  for  the  plaintiff, 
that  occasionally  circumstances  may  arise  when,  in  order  to  give  effect  to  the 
statutes,  we  must  go  beyond  their  letter.  But  such  is  allowable  in  special 
emergencies  only,  as  where  medical  aid  or  other  assistance  is  imperatively  re- 
quired before  a  relief  order  can  be  obtained;  examples  of  which  may  be  found 
in  Directors  of  Poor  v.  Worthington,  38  Pa.  St.  160.  and  Directors  of  Poor  v. 
Malanyy  64  Pa.  St.  144.  But  even  then  the  rule  of  the  law  is  only  partially  re- 
laxed, for  without  a  subsequent  order  no  action  can  be  sustained  against  the 
poor-district.  We  will  not  undertake  to  say  that  in  cases  of  necessity  the  over- 
seers might  not  contract  for  supplies,  or  even  borrow  money ;  but  without  the 
approval  of  two  justices  they  would  not  be  allowed  to  collect  such  money,  or 
the  cost  of  such  supplies,  from  the  tax-payers  of  the  district.  How,  tlien,  stands 
the  plaintiff?  His  case  is  not  backed  by  an  order  of  relief,  nor  did  he  aid  the 
defendant  when  laboring  under  an  imperative  emergency.  He  must  depend 
alone  on  an  order  of  the  court.  But  this  order  created  no  such  pressing  neces- 
sity as  required  the  overseers  to  contract  a  debt  in  relief  of  their  district.  It 
constrained  them  to  proceed  only  within  the  strict  lines  of  the  statute, — that  is, 
to  Ipvy  a  tax  in  order  to  pay  the  debt, — and  the  quarter  sessions  would  doubtless 
have  imposed  upon  them  no  undue  urgency  of  haste.  Prom  what  w«  have 
said  it  follows  that  the  action  of  the  overseers  in  borrowing  the  money  in  con- 
troversy from  the  plaintiff  was  without  warrant  of  law,  and  cannot  bind  the 
district.  While  the  case  is  a  hard  one  for  the  plaintiff,  who  honestly  ad- 
vanced his  money  for,  as  he  supposed,  the  relief  of  the  township,  yet  it  would 
be  out  of  all  character  to  allow  the  officers  of  a  minor  municipality,  like  the 
defendant,  without  the  authority  of  the  court,  people,  justices,  or  auditors,  to 
saddle  the  citizens  of  their  several  districts  with  debts  which  ought  not  to 
have  been  contracted,  or  which,  when  contracted,  should  be  provided  for  in 
the  manner  prescribed  by  the  statute.    The  judgment  is  affirmed. 


Alleoheny  Valley  R.  Co.  ».  Ck)LWELL. 
{Supreme  Court  of  Pennsyloania.    October  29, 18S8.) 

Eminent  Domain— Rights  op  Owner— Wrongful  Entry- Estoppel— Ejeotmbnt. 

Where  a  railroad  company  enters  upon  land,  and  without  compensation  to  the 
owner,  or  proceedings  to  condemn,  puts  its  improvements  thereon,  with  his  knowl- 
edge, he  is  not  estopped  from  maintaining  ejectment  against  it;  but  execution  wiU 
be  stayed,  on  payment  of  costs,  for  a  Ume  sufficient  for  the  company  to  condemn 
the  land. 
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Error  to  court  of  common  pleas,  Armstrong  oonnfy;  Habrt  White,  Jadge. 

Action  of  ejectment  by  John  A.  Colwell  agaiQSt  the  Allegheny  Valley  Rail- 
road Gompany  £or  land  entered  on  by  defendant  without  compensation  or 
proceedings  to  condemn.  Defendant  put  Its  improvements  on  the  land  with 
the  knowledge  of  plaintiff,  who  lived  within  eight,  and  had  ridden  over  the 
land  on  the  cars  of  defendant;  and  it  contended  that  plaintiff  was  estopped 
from  maintaining  the  action.  Judgment  fof  plaintiff,  and  defendant  brings 
arror. 

E.  8.  Golden  and  H.  L.  Golden,  for  plaintiff  in  erior.  B^ngton  &  Bu/* 
fingUm,  for  defendant  in  error. 

Per  Cubiam.  The  judgment  in  this  case  must  be  affirmed;  but,  as  Colwell 
was  at  least  passively  derelict  in  knowingly  permitting  the  railroad  company 
to  occupy  and  put  its  improvements  on  his  land,  we  agree  that  it  would  be 
inequitable  to  allow  the  judgment  to  work  a  forfeiture  of  those  improvements. 
AVe  therefore  affirm  the  judgment,  and  direct  a  stay  of  execution,  on  payment 
of  costs,  for  the  period  of  four  months;  and  in  the  mean  time  the  company 
may  proceed  to  condemn  the  land,  and  acquire  the  right  of  way  in  the  man- 
ner prescribed  by  the  act  of  assembly  in  such  case  made  and  provided. 


Harrins  f .  DoRAK  et  al. 

(Supreme  Court  of  Pennsylvania.    October  29, 1888.) 

CJovENANTS— Action  for  Breach— Equitable  Ejectment. 

A  covenant  in  an  agreement  made  on  a  conreyance  of  land  from  a  father  to  his 
son,  whereby  the  son  agrees  to  give  his  sister  a  home,  and  maintain  her  decently 
wherever  she  may  reside,  gives  her  no  interest  therein,— the  obligation  being  per- 
sonal; and  she  cannot  mainUdn  an  equitable  action  of  ejectment  against  the  son's 
widow,  heirs,  and  vendees  to  enforce  it 

Error  to  court  of  common  pleas,  Armstrong  county;  James  B.  NeaXjE, 
Judge. 

Equitable  action  of  ejectment  by  Mary  Harkins  against  Isabella  Doran  and 
others,  widow,  heirs,  and  vendees  of  John  Harkins,  plaintiff's  brother,  to  en- 
force a  covenant  in  an  agreement  made  on  a  conveyance  of  the  land  in  dis- 
pute fi'om  Hugh  O.  Harkins,  her  father,  to  her  brother,  whereby  the  latter 
agreed  to  give  her  a  home,  and  maintain  her  decently,  wherever  she  saw  fit 
to  reside.    Judgment  for  defendants,  and  plaintiff  brings  error. 

W.  D.  Patton,  for  plaintiff  in  error.  Calvin  Reybumt  for  defendants  in 
error. 

Feb  Curiam.  The  covenant  of  John  Harkins,  as  found  in  the  agreement 
of  June  18, 1852,  between  Hugh  O.  Harkins  and  himself,  for  the  mainte- 
nance of  his  sister  Mary,  is  personal,  and  neither  gave  her  a  right  in  the  land« 
nor  charged  her  maintenance  on  it.  It  follows  that,  whatever  her  rights 
may  be,  they  cannot  be  enforced  by  the  writ  of  ejectment.  The  judgment  is 
atfirmed. 
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